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IN  MEMORIAM. 


Nbw  Orleans,  Saturday,  January  16,  1898. 

The  Court  was  duly  opened,  pursuant  to  adjournment. 
Present,  their  Honors : 

HON.  FRANCIS  T.  NICHOLLS,  Chief  Justice. 

HON.  LTNN  B.  WATKIN8. 

HON.  JOSEPH  A.  BRBAUX.  (^  ^,,^^^,,  j^^^ 

HON.  HENRY  C.  MILLER, 

HON.  NEWTON  O.  BLANCHARD. 

James  McGonnell,  Esq.,   now  addressed  the  court  as  follows: 

^*  I  take  pleasure  In  presenting  this  portrait  of  the  late  Judge  Lea, 
formerly  an  Associate  Justice  of  this  court,  whose  memory  is  deserv- 
edly cherished,  as  one  of  its  most  distinguished  members. 

"  I  make  this  presentation  at  the  request  of  Mrs.  Grace  Lea  Hunt, 
Birs.  Helen  Shoemaker  and  Mr.  Walter  Lea,  his  children,  and  the 
coozt  will  accept  it  from  them  as  a  graceful  and  loving  tribute  to 
their  father's  memory :  And  in  benalf  of  the  Bar  of  New  Orleans, 
of  which  he  was  an  honored  member  and  a  talented  leader,  let  me 
ask,  that  5t  be  placed  and  preserved  among  the  portraits  of  these 
eminent  jurists,  both  of  the  Bench  and  of  the  Bar,  looking  upon  us 
from  these  walls,  all  great  men,  who  in  the  past,  have  by  their 
talents  shed  lustre  upon  a  noble  profession,  and  by  their  learning 
and  force  of  character,  have  imbedded  in  the  soldid  masonry  of  the 
jurisprudence  of  Louisiana,  the  great  principles  of  honor,  justice  and 
truth. 

"  Judge  Jambs  Nbilson  Lea,  LL.  D.,  was  horn  in  Baton  Rouge, 
in  the  State  of  Louisiana,  November  26,  1815.  He  received  his  edu- 
cation at  Yale  College,  where  he  graduated  in  1834.  Returning  from 
college,  he  studied  law  with  his  uncle,  Judge  Samuel  Harper,  who  at 
that  time,  was  Judge  of  the  United  States  District  Court  in  Louisiana. 
Entering  upon  the  practice  of  his  profession  as  a  lawyer,  he  soon 
became  distinguished,  not  only  for  learning  and  ability,  but  for  that 
purity  and  integrity  which  characterized .  his  life,  and  was  particu- 
larly noticeable  in  his  judicial  career.  In  1849  he  was  appointed 
Judge  of  the  Second  District  Court  of  New  Orleans,  and  bis  adminis- 
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tration  on  that  important  office  then  charged  with  ezcluBive  probate 
jarisdiction,  won  the  pablic  confidence,  and  the  esteem  of  a  bar  ilia- 
tingaished  at  that  time  especially,  by  practitioners  of  great  learning. 

''  In  1865  his  merits  as  a  jurist  met  deserved  appreciation,  in  his 
jadicial  advancement,  and  he  became  an  Associate  Jastice  in  this 
court,  succeeding  Mr.  Justice  Ogden,  whose  term  expired  two  years 
later.  Unfortunately  for  the  public  interests  the  office  at  that  period, 
was  elective,  and  it  is  well  known,  that  the  temporary  triumph  of  a 
political  faction,  then  known  as  the  ^'Know  Nothing"  party,  pre- 
vented his  re-election.  The  failure  of  re-election  of  this  accom- 
plished jurist,  who  was  in  every  way  competent,  and  enjoyed  the  confi- 
dence and  support  of  the  bar,  will  ever  remain  as  a  remarkable 
illustration  and  proof  of  the  wisdom  of  maintaining  the  principle  of 
appointment,  and  not  election,  in  determining  who  shall  become 
members  of  judicial  tribunals  of  last  resort. 

<*  But  while  the  State  suiTered  the  loss  of  his  valuable  services,  as 
one  of  the  members  of  this  court,  Judge  Lba  was  pecuniarily  bene- 
fitted by  his  return  to  the  practice  of  his  profession,  which  soon 
became  lucrative,  as  he  was  shortly  after  invited  to  partnership  in  a 
legal  firm,  which,  in  many  respects,  was  the  most  distinguished  and 
successful  in  the  history  of  the  profession  in  this  State.  His  profes- 
sional labors  were  rewarded  with  a  competency  that  enabled  him  to 
retire  from  active  practice,  and  he  settled  with  his  family  in  Lexing- 
ton, Virginia.  The  University  of  Washington  and  Lee  conferred  upon 
him  the  honorary  degree  of  Doctor  of  Laws,  and  tendered  him  the 
Chair  of  Professor  of  Civil  Law  in  that  institution,  which  he  accepted, 
and  discharged  its  duties  until  his  death  in  Ocfober,  1884.  The  mem- 
bers of  the  New  Orleans  bar  paid  their  tribute  of  respect  to  his 
memory,  expressed  in  appropriate  resolutions,  which  were  received 
by  this  court,  and  recorded  upon  its  minutes,  but  by  some  inadver- 
tence, these  proceedings  in  honor  of  his  memory,  remain  as  yet  not 
published  in  the  reports. 

<*  Those  of  us  who  enjoyed  personal  as  well  as  professional  inter- 
course with  Judge  Lea,  his  character  presents  for  consideration  very 
many  admirable  traits,  but  there  is  one  feature  of  it,  which,  above 
others,  should  be  emphasized  as  that,  which  pre-eminently  gave  him 
distinction  and  value,  and  that  was  his  irreproachable  integrity  and 
high  sense  of  personal  honor,  which  conspicuously  illustrated  his 
public  as  well  as  his  private  life.  He  was  a  Christian  gentleman,  an 
honorable  lawyer,  and  a  ^udge,  whose  unsullied  purity  was  univer  - 
sally  recognized  and  acclaimed. 


IN  MEMORIAM.  ix 


*'  He  was  a  lawyer  of  the  old  Bchool,  a  school  of  an  era,  when  the 
sentiment  of  noble  and  aspiring  manhood  had  not  yielded  to  the 
spirit  of  ntilitarianiBm,  and  when  professional  talent  was  not  pur- 
chasable by  fees  to  obtain  judicial  enforcement  of  unfounded 
demands,  or  of  causes  tainted  with  immorality. 

**  JUDOB  Lea's  professional  life,  in  this  respect,  would  have  chal- 
lenged the  admiration  of  the  eminent  jurist  of  New  York,  who 
recently,  in  a  published  criticism  of  the  modem  bar,  condemned  it, 
as  having  ceased  to  be  a  profession,  and  as  having  become  a  trade, 
practiced  in  aid  of  business  enterprises  and  even  speculations. 

**  I  have  already  adverted  to  the  fact  that  on  his  retirement  from 
fcbe  bench,  Judos  Lba  became  a  member  of  ^  distinguished  legal 
firm.  It  was  a  firm,  which  numbered  in  its  membership  at  different 
periods,  such  eminent  jurists  as  Benjamin,  Bradford,  Lea, 
Finney  and  Miller,  all  now  passed  from  our  midst,  except  one,  who, 
to-day,  in  his  judicial  capacity,  enjoys  the  rare  privilege  as  an  asso  - 
elate  instice  of  this  court,  of  uniting  with  its  members,  in  honoring 
the  memory  of  his  professional  partner,  and  cherished  friend  of  his 
earlier  manhood. 

Replying  on  behalf  of  the  court,  Mb.  Justice  Miller  said : 
^'  Those  of  us  who  recall  Judge  Lea,  and  those  who  know  him 
only  from  the  reports  of  his  decisions,  fully  concur  in  the  eloquent 
tribute  to  his  memory  from  the  bar.  By  some  it  is  supposed  there 
is  a  triteness  in  the  commendation,  usual  to  these  occasions  of 
departed  jurists,  that  detracts  from  the  significance  of  the  tribute. 
Bnt  when  sincere  and  free  from  that  exaggeration  that  supposes  an 
enlogium  appropriate  of  one,  is  equally  applicable  of  another,  the 
attestation  by  the  living  to  departed  worth  carries  deserved  signifi- 
cance. In  this  instance  the  remarks  from  the  bar  have  truthfully 
depicted  the  character  and  career  of  the  deceased,  and  have  done 
bnt  the  justice  due  to  his  eminent  services  on  the  bench  and  his 
reputation  at  the  bar.  The  appreciation  of  the  lawyer  or  the  judge 
by  those  of  the  period  in  which  be  lives  is  often  neither  just  nor 
adequate.  The  lawyer's  functions  are  of  a  public  nature,  and 
necessarily  attracted  the  attention  of  the  community.  Unless  he  is 
pmdent  to  a  point  beyond  consistency  with  duty,  while  he  may  be 
so  fortunate  as  to  win  the  approbation  of  a  client,  the  lawyer  is  apt 
to  excite  resentments,  which  necessarily  tinge  for  the  moment  the 
public  estimate  of  his  worth.  The  judge  brings  to  the  discharge  of 
his  functions  all  his  ability  and  learning,  and  that  conscientiousness 
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indispensable  to  the  faithf al  performance  of  the  jadicial  function . 
-Bnt  the  decision  is  to  be  sabjected  to  the  criticism  always  to  be  ex- 
pected and  not  to  be  deprecated,  except  in  the  rare  instances  when 
the  motives  of  the  judge  are  impugned,  or  criticism  exceeds  the 
bounds  of  propriety.     If  the  decision  relates  to  a  public  or  party 
question  it  will  undergo  review,  often  not  calculated  to  enliance  the 
reputation  of  the  judge.     A  decision  of  that  character  must  be  coun- 
ter to  one  or  other  of  the  phases  of  existing  public  or  party  opinion. 
The  press  naturally  has  its  view  of  the  subject,  and  the  decision  la 
«pt  to  be  canvassed  on  lines  foreign  to  the  inflexible  guides  that 
•control  judicial  action.    But  the  judge  has  no  voice  or  opportunity 
to  correct  the  misconception  of  the  decision ;  he  is  confined  to  that 
>atterance     that    comes     from     his    seat    on    the    bench.      The 
American    people  hold    in  reverence  the  memory  of    that    great 
larist    who    filled    the    highest    judicial    position.      Yet    on    how 
frail  a  basis    would    the    reputation    of    Chibf    Jubticb  Mar- 
shall   rest    if     measured     by     that     animadversion    provoked 
«t  the  time  of  his    decision    that    Aaron    Burr   should    go    free 
on  the  charge  of  treason?  Or  if  Marshall's  repute  with  the  Ameri- 
can lawyers  was  to  be  gathered  from  the  comment  on  the  decision, 
at  a  later  period,  in  favor  of  the  constitutionality  of  the  United 
States  Bank,  the  then  great  issue  between  the  political  parties  of  the 
day ;  and  the  decision  not  only  divided  opinion  as  to  its  merits,  bat 
utterly  failed  to  settle  the  bank  qaestion,  manifested  consplcaousiy 
by  the  refusal,  notwithstanding  the  decision  of  the  recharter  of  the 
bank  by  the  Congress  of  the  Unite  dStates.     Rogbr  B.  Taner  in  life 
stood  on  the  summit  of  judicial  eminence.     Tet  his  memory  would 
be  but  of  diminished  proportions  if  his  judicial  worth  were  to  be 
tested   by  the  angry  feeling  of  one  section,  aroused  by  the  Dred 
Scott  decision,  that  perhaps  contributed  in  no  small  decree  to  the 
strife  between  the  States,  if,  indeed,  that  conflict  had  not  already 
become  inevitable.     This  line  of^  thought  must  reach  the  conclasion 
not  at  all  favorable  to  contemporaneous  appreciation  of  the  labor  of 
the  judge  or  the  work  of  the  lawyer.     But  the  judgment  of  the  bar 
arUd  public  opinion  after  the  death  of  the  jurist  or  lawyer,  and  when 
time  has  effaced  the  resentments,  prejudices  and  passions  that  mili- 
tated against  the  proper  appreciation  of  the  decisions  of  the  one  and 
professional  attainments  of  the  other,  carries  deserved  value.     In 
this  view  is  to  be  regarded  that  tribute  in  which  the  bench   and  bar 
to-day  unite  to  the  memory  of  Jabcbs  Neilson  Lea. 
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*'  He  belonged  to  an  era  of  distingnished  lawyers.    Intellectual 
gifts  are  distribnted  varionsly.      Nature  is  affiaent  in  bestowing  on 
one  the  capacities  withheld  from  another,  but  the  apparent  inequal- 
ity is  compensated  in  giving  to  that  other  intellectual  qualities  of 
another  kind.  In  my  retrospect  on  this  occasion  Gbibcbb,  Benjamin, 
Randbll    Hunt,    Rosbuub,  Bradford    and  others    no  less  dis- 
tinguished lawyers  occur.     All  were  remarkable,  but  none  alike  in 
intellectual  powers.   Lba  deserves  his  place  with  these  distinguished 
men  and  without  undertaking  to  analyze  the  qualities  of  his  mind 
I  can  say,  within  the  bounds  of  accuracy,  I  think  that  admirably 
equipped  for  the  prominence  he  attained  at  thebar  and  on  this  bench 
he  was  ranked  as  the  valued  colleague  or  the  formidable  adversary 
with  the  other  eminent  members  of  this  bar.     He  first  served  on  the 
District  Court  bench.    He  presided  in  the  court  then  of  exclusive 
probate  jurisdiction — a  jurisdiction,  it  is  computed  in  every  decade, 
controls  the  disposition  of  the  great  bulk  of  the  property  of  the  com- 
munity.    No  magistrate  on  that  bench  ever  schieved  more  reputa- 
tion.   That  jurisdiction  is  exerted  largely  by  ex -parte  orders.    It 
WIS  the  comment  of  the  bar  at  that  time  that  his  pen  never  traced 
bis  signature  to  any  order  until  thoroughly  satisfied  it  was  warranted 
by  the  law.     I  recall  an  occasion  when,  in  a  case  of  great  import - 
snce,  the  ardor  of  counsel  for  a  quick  decision  suggested  that  all 
required  of  Lba  was  his  decision,  that  the  cause  might  be  speeded 
through   this  court.    That  method  of  perfunctory  performance  of 
judicial  duty  did  not  consist  with  Lea's  ideas  of  judicial  office.     He 
stated  that  he  would  decide  after  due  examination  and  according  to 
bis  view  of  the  law.    He  gave  an  elaborate  opinion  sustained  on 
appeal.     With  the  entire  concurrence  of  the  profession  he  took  his 
seat  on  this  bench,  and  his  decisions,  beginning  in  the  tenth  Annual, 
for  the  series  of  years  he  occupied  the  bench  speak  for  themselves 
and  command  the  respect  of  the  profession.    His  career  at  the  bar 
after  he  left  the  bench  was  of  great  efficiency  and  distinction.    The 
filial  affection  that  we  understand  prompts  the  presentation  of  the 
portrait  of  Lea  to  this  court  is  impressive,  and  in  the  array  of  the 
faces  of  the  great  jurists  that  look  down  upon  us  that  portrait  well 
deserves  a  place,   and  it  remains  to  say  in   this  utterance  of  the 
thoughts  of  the  moment  I  am  fully  sensible  of  the  imperfect  attempt 
to  delineate  the  worth  of  the  deceased." 

The  court  thereupon  requested  Mr.  McOonnell  to  convey  to  Mrs. 
Hunt,  Mrs.  Shoemaker  and  Mr.  Lea  their  high  appreciation  of  their 
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gift,  and  directed  the  clerk  to  have  the  portrait  of  Judgb  Lea  hang 
on  the  wallB  of  the  coart  room  in  its  proper  place.  • 

It  was  farther  ordered  that  these  proceedings  be  spread  on  the 
minntes  of  the  court,  and  that  a  copy  of  them  be  sent  to  Mrs. 
Hant. 


New  Orleans,  Tuesday,  April  19,  1898. 
The  court  was  duly  opened,  pursuant  to  adjournment. 
Present,  their  Honors: 

HON.  FRANCIS  T.NICHOLLS.   Chief  Jtntice. 

LYNN  B.  B.  WATKINS. 

JOSE  PH  A.  BREAUX.  ^^  ^„,^,^,^   ^^,,,,,, 

HENRY  C.  MILLER, 

NEWTON  C.  BLANCHARD. 

The  Court  appreciates  the  gift  by  Miss  Sarah  J>.  Strawbridge  of 
the  portrait  of  her  father,  George  Strawbridge,  a  distinguished 
jurist  of  the  past,  and  an  Aaaooiate  Justice  of  this  court  1889,  and  the 
court  directs  that  the  portrait  be  placed  in  the  portrait  gallery  of 
the  court  room,  and  the  clerk  convey  to  Miss  Strawbridge  this  action 
of  the  court. 
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ADDITION  TO  KULE  XII. 

F1B8T. — When  the  Judges  of  the  Ooarts  of  Appeal  find  it  reqaisite 
to  eertify  to  this  Goort  any  question  or  proposition  of  law  arising  in 
any  case  pending  before  them  in  which  they  desire  instraction  they 
■hall  also  certify  the  findings  of  fact  on  which  the  said  questions  of 
law  arise,  and  thereupon  this  Oourt  will  give  the  instruction 
requested ;  or  this  Oourt,  if  it  deems  it  necessary,  will  direct  the 
endre  record  to  be  transmitted  and  render  such  decree  as  is  requi- 
site; such  instruction  or  decree  to  be  binding  on  the  Oourts  of 
Appeal,  and  the  mandate  of  this  Oourt  will  issue  accordingly  to  said 
Courts  of  Appeal. 

Sboond. — When  application  is  made  to  this  Oourt  by  one  of  the 
parties  to  a  suit  in  one  of  the  Oourts  of  Appeal  for  the  writ  of  certio' 
rari  to  review  its  judgment  in  such  suit,  if  this  Oourt  deems  the 
showing  sufficient,  the  certiorari  will  issue  directing  the  Oourt  of 
Appeal  to  certify  the  questions  of  law  in  the  case  determined  by  the 
judgment,  and  the  findings  of  fact  on  which  the  legal  questions 
arise,  and  on  such  return  this  Oourt  will  render  the  decree  it  deems 
necessary ;  or,  if  deemed  requisite,  this  Oourt  will  direct  the  entire 
record  to  be  transmitted  and  render  such  decree  as  it  may  deem 
required ;  whether  rendered  on  the  return  or  the  record  the  decree 
of  this  Goort  shall  be  binding  on  the  Oourt  of  Appeal,  and  the  man- 
date of  this  Oourt  will  issue  accordingly ;  before  any  application  to 
this  Court  is  made  under  this  rule  the  applicant  shall  file  in  the  office 
of  the  clerk  of  the  Oourt  of  Appeal  a  notification  addressed  to  the 
parties  to  the  suit  of  the  purpose  to  apply  to  this  Oourt  for  the  cer- 
Uarariy  and  the  affidavit  of  such  filing  shall  accompany  the  appli- 
cation. 

Thibd. — ^The  clerk  of  this  Oourt,  upon  filing  of  a  petition  of  this 
Bsture,  is  authorized  to  require  the  litigant  who  presents  it  to 
advance  twenty  dollars  to  cover  costs,  and  where  instructions  are 
applied  for  by  the  Oourt  of  Appeal  he  shall  be  entitled  to  the  same 
fee  coDectible  from  the  party  finally  cast  in  the  litigation. 

ADOPTED  JUXB  30,  1898. 


xlv       ADDITIONAL  RULES  OF  THE  SUPREME  COURT. 


ADDITION  TO   RULE  XIV. 

The  following  preamble  and  resolntions  adopted  by  the  New 
Orleans  Law  Association  and  accompanying  memorandum  of  rale 
were  this  day  presented  to  the  court  by  Mr.  James  McConnell,  Jr. : 

WHBRBA8,  Art.  85  of  the  Oonstitation  of  1898  confers  upon  the 
Supreme  Court  of  Louisiana  exclusive  original  jurisdiction  in  all 
matters  touching  professional  misconduct  of  the  members  of  the  bar 
with  power  to  disbar  under  such  rules  as  may  be  adopted  by  the 
court;  and 

Whereas,  the  New  Orleans  Law  Association  has  appointed  a 
committee  to  consider  rules  needed  in  such  cases,  and 

Whereas,  it  is  the  sense  of  this  association  that  the  rules  herein- 
after suggested  should  be  submitted  to  the  Supreme  Court  as  the 
recommendations  of  this  association  in  the  premises : 

Therefore^  Be  it  resolvedj  that  the  accompanying  memorandum  of  a 
rule  be  submitted  to  the  Honorable  the  Supreme  Court  of  the  State 
of  Louisiana  as  the  recommendation  of  the  New  Orleans  Law  Asso- 
ciation in  the  premises. 

<*  That  a  commission  of  five  lawyers  shall  be  appointed  to  serve 
five  years,  the  terms  of  the  first  committee  to  expire  one  in  one,  one 
in  two,  one  in  three,  one  in  four  and  one  in  five  years  after  appoint- 
ment, whose  duty  it  shall  be  to  examine  all  applicants  for  members 
of  the  bar,  and  report  in  writing  thereon  to  this  court,  and  in  addi- 
tion to  those  duties  said  commission  shall  be  charged  with  the 
special  duty  of  investigating  any  complaints  made  against  members 
of  the  bar  touching  professional  misconduct,  and  if  said  commission 
shall  be  of  the  opinion  that  a  probable  cause  of  disbarment  exists 
against  said  member  of  the  bar,  the  said  commission  shall  certify  the 
facts  to  the  Attorney  General  of  the  State,  and  it  shall  thereupon  be 
his  duty  to  file  in  this  court  a  suit  to  disbar  the  offending  attorney, 
and  said  bar  commission  shall  designate  one  or  two  of  its  members  to 
associate  with  and  assist  said  Attorney  General  in  the  said  prosecu- 
tion. All  of  said  proceedings  shall  be  in  the  name  of  the  State  of 
Louisiana  at  the  costs  of  the  defendant  if  condemned,  otherwise 
without  costs." 

The  rule  was  adopted  by  the  court  as  paragraph  11  of  Rule  XIV, 
but  limited  to  the  city  of  New  Orleans. 

Adopted  June  80,  1898. 

Under  the  requirements  of  the  foregoing  rule  the  following  mem- 
bers of  the  Bar  of  the  city  of  New  Orleans  were  appointed  on  the 

Committee  of  Examiners: 

Henry  P.  Dart,  Chairman,  for  five  years. 
Bernard  McCloskey,  for  four  years. 
Charles  J.  Theard,  for  three  years. 
Frank  L.  Richardson,  for  two  years. 
Edwin  T.  Merrick,  for  one  year. 
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No.  12,716. 

State  ex  rbl.  Lawrence  L.  Lewis  vs.  Louis  Arnauld,  |diii^i8 

Recorder. 

A  party  can  aot  be  arrested  and  kept  in  prison  Ave  days  merely  on  an  afflvav it  Ibat 
he  is  dangerous  and  suspicions,  or  that  be  has  violated  an  ordinance  embrac- 
ing nnmerous  offences  with  no  specification  of  the  offence  Intended  to  be 
charged.   Horr  ik  Bemiss  Municipal  Ordinances,  Sees.  166, 172, 178. 

This  conn,  by  its  writs  of  ctriiorari  and  prohibition  directed  to  the  committing 
BMglstrate,  has  the  power  to  order  the  release  of  the  party  from  such  impris- 
onaient  Const.,  Art.  90. 


0 


N  APPLIOATION  for  writs  of  Mandamus^  Prohibition  and  Cer- 
UmiH. 


Mm  C.  WiMiffe  for  Relator. 


Sobmitted  on  briefs  January  8,  1898. 
Opinion  banded  down  January  4,  1898. 
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State  ex  rel.  Lewis  vs.  Recorder. 


The  opinion  of  the  court  was  delivered  by 

MiLLBBy  J.  The  relator  seeks  the  writs  of  certiorari  and  prohibi- 
tion to  arrest  farther  proceed ins^  in  the  prosecation  against  him 
in  the  Sixth  Recorder's  Court  for  an  alleged  violation  of  the  Ordi- 
nance No.  6046,  Administration  Series,  of  the  Common  Council  of 
this  city. 

The  affidavit  charges  the  relator  with  the  violation  of  the  Ordi- 
nance 5046,  relative  to  dangerous  and  suspicious  characters.  The 
ordinance  referred  to  in  the  affidavit,  it  is  conceded,  is  grouped  in 
paragraphs  3064,  8066  and  8056,  Flynn's  Digest.  These  paragraphs 
specify  various  offences — living  without  working,  though  able  to 
maintain  himself,  and  other  forms  of  vagrancy;  loitering  in  front 
of  churches  during  services  therein,  remaining  in  front  of  theatres 
or  other  places  of  public  amusement ;  loitering  on  the  public  streets ; 
habitual  drunkenness,  and  other  transgressions  of  public  order  or 
decency. 

While  the  proceedings  before  the  recorders'  courts  are  not  sub- 
jected to  the  rules  in  respect  to  the  structure  of  indictments  or 
informations  for  crime,  still,  it  is  essential  that  the  affidavit  before 
the  committing  magistrate  should  be  reasonably  certain  as  to  the 
offence  intended  to  be  charged.  '<  Neither  the  strictness  of  the 
common  law  requirements  or  the  technical  accuracy  of  indictments 
need  be  observed.  Still,  a  complete  statement  of  the  offence  must 
be  made,  and  is  not  satisfied  by  the  simple  allegation  that  defendant 
has  violated  a  certain  ordinance."  Horr  &  Bemiss  Municipal  Ordi- 
nances dealing  with  the  procedure  generally  for  violations  of  muni- 
cipal ordinances.  Sees.  165,  172,  178. 

In  this  case  the  relator  has  been  arrested  and  imprisoned  for  over 
a  week  on  an  affidavit  which  simply  charges  a  violation  of  *'  Ordi- 
nance No.  5046  relative  to  dangerous  and  suspicious  characters," 
giving  no  indication  whatever  which  of  the  numerous  offences 
embraced  in  the  ordinance  is  intended  to  be  charged.  ''  Dangerous 
and  suspicious  "  used  by  the  affiant  does  not  occur  in  the  ordinance, 
and  the  conclusion  of  the  officer  making  the  arrest  that  the  party  is 
*'  dangerous  and  suspicious,"  is  not  the  equivalent  of  the  statement 
of  any  offence  known  to  the  law.  We  can  not  reveiw  the  question 
of  the  refusal  of  the  recorder  to  accept  the  bail  offered  by  the  relator, 
but  on  the  other  ground  that  the  relator  has  been  imprisoned  for 
over  a  week  merely  on  an  affidavit  that  he  is  **  dangerous  and  suspi- 
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daQB,"  it  seemB  to  as,  the  imprisonment  is  beyond  the  jariBdiction  of 
the  recorder. 

It  ifl  therefore  ordered,  adjudged  and  decreed  that  the  Sixth 
Becorder'a  Court  be  and  it  is  hereby  prohibited  from  any  further 
proceedings  on  the  alfidayit  against  the  relator,  and  that  he  be 
released  from  custody  on  said  charge. 


No.  12,686. 
G.  W.  Sentbll  &  Co.  vs.  J.  E.  Hewitt  bt  als. 

There  vat  not  a  partnership  liability  of  stookholders  even  If,  as  contended  by 
plalntlflto,  the  corporation  of  which  the  defendants  were  stockholders  was  a 
defeetlTe  and  Illegal  corporation,  for  the  reason  that  the  plaintiffs  had  notice 
of  the  stipulation  to  secure  limited  liability  of  the  stockholders  and  con- 
tracted their  debt  with  reference  to  the  limited  liability  of  three  of  the  de- 
fendant stockholders. 

Plaintlllfl  carried  defendants'  policltation  into  effect  and  received  actual  benefits 
tbere/rou). 

The  law  points  out  no  special  form  of  acceptance  of  a  policltation.  Performance 
of  the  condition  upon  which  the  offer  Is  made  and  benefits  deriyed  from  the 
transaction  are  acceptance  enough,  and  concludes  the  one  accepting  from 
recoTerlng  more  than  the  limited  liability  proposed  when  the  proposal  was 
made,  and  to  which  no  objection  was  ever  made  by  plaintiffs  while  it  was 
being  carried  out. 

APPEAL  from  the  Ninth  Judicial  District  Oonrt  for  the  Parish  of 
De  Soto.    Hallj  J, 

J,  D.  Wilkinson  and  TTm.  Gose  for  Plaintiffs,  Appellants. 


Elam  A  Egan  and  Lee  dr  Liverman  for  Defendants,  Appellees. 


Argaed  and  submitted  December  17,  1897. 
Opiaion  handed  down  January  10,  1898. 


The  opinion  of  the  court  was  delivered  by 

Bbbauz,  J.    Plaintiffs  sued  the  defendants  for  balance  of    an 
socoant  for  goods  sold  to  the  late  firm  of  J.  E.  Hewitt  &  Oo. 
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PUdntiffs  alleged  that  the  firm  had  not  been  legally  incorporated 
and  that  in  consequence  the  members  of  the  firm  were  in  aolido 
indebted  for  the  firm's  debts,  and  that  thdy  were  not  as  they  claimed 
indebted  as  a  corporation. 

The  defendants  interposed  the  pleas  of  misjoinder,  of  estoppel  and 
of  prescription. 

The  pleas  of  prescription  and  misjoinder  were  overruled,  and  the 
plea  of  estoppel  was  referred  to  the  merits.  In  their  answer  three 
of  the  defendants  seyered  from  J.  E.  Hewitt,  their  co-defendant. 
They  alleged  in  their  answer  that  there  was  an  agreement  entered 
into  between  Hewitt  and  plaintiffs  giviag  consent  to  a  limited  liability 
in  BO  far  as  they  were  concerned,  as  expressed  in  the  charter  of  their 
company,  which  had  been  submitted  to  them  by  Hewitt  in  order  to 
secure  the  limited  liability. 

Defendants'  plea  of  misjoinder  was  based  on  an  asserted  valid  incor- 
poration of  defendants'  firm.  In  that  case  it  followed  (they  pleaded) 
that  the  company  limited  alone  was  to  be  sued,  and  not  the  share- 
holders of  the  company  personally. 

The  plea  of  estoppel  was  grounded  upon  the  alleged  assistance  and 
participation  of  plaintiffs  in  the  organization  of  the  J.  E.  Hewitt  & 
Oo.,  Limited. 

The  defendants  averred  their  dealings  with  the  company;  and 
their  (plaintiffs')  profits  resulting  from  their  common  business.  The 
act  of  incorporation  of  the  J.  E.  Hewitt  &  Oo.,  Limited,  now  assailed 
by  plaintiffs,  sets  forth  properly  the  name  of  the  corporation,  also  its 
domicile ;  the  per'.od  for  which  organized,  and  during  which  it  was 
to  have  and  enjoy  succession. 

The  object  in  forming  the  company  was  stated.  It  was  authorized 
to  have  a  corporate  seal ;  to  contract,  sue  and  be  sued,  to  hold  real 
estate,  to  mortgage  and  accept  mortgage,  and  do  all  other  needful 
acts. 

In  the  charter  it  was  recited  that  the  capital  stock  was  not  to  ex- 
ceed twenty  thousand  dollars,  and  the  amount  of  the  shares  was 
fixed  at  five  hundred  dollars  each ;  the  election  of  a  general  man- 
ager was  left  to  the  stockholders,  upon  whom  citations  or  other  legal 
processes  were  to  be  served.  This  charter  was  duly  made  public 
and  it  was  duly  inscribed  in  the  clerk's  oifice.  The  objection  to  the 
charter  is  that  no  subscription  list  of  shareholders  was  ever  made  or, 
at  any  rate,  that  none  was  ever  recorded. 
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'q  iQpport  of  their  pleas  defendants  introduced  several  letters  in 

«videace,  and  among  them  one  written  in  the  latter  part  of  1888  to 
PttiQtiirB  by  J.  E.  Hewitt,  enclosing -a  copy  of  the  charter  and  inform* 
"Vthe  plaintiffs  that  he  had  seven  thousand  dollars  paid  in,  and 
"^^^  he  was  investing  that  amount  for  the  corporation  in  paper 
MCQred  by  mortgage  which  he  would  forward  and  deposit  with  plain - 
tiih  under  their  agreement. 

In  another  letter  also  in  evidence,  written  a  few  days  after  the 
one  joet  noted,  the  writer,  J.  E.  Hewitt,  requested  the  plaintiffs  to 
open  an  account  with  J.  E.  Hewitt  A  Co.,  Limited.  They  complied. 
He  also  in  this  letter  to  them  represented  that  in  transforming  the 
firm  of  J.  E.  Hewitt  &  Oo.  into  a  corporation  limited,  he  did  not  intend 
to  avoid  personal  responsihility  and  he  expressly  waived  all  limitation 
of  respoDsibility  and  wrote  that  he  would  hold  himself  bound  for  all 
debts  of  the  corporation  limited.  He  added  in  the  letter,  '^  Of  course 
this  does  not  apply  to  my  associates,  or  to  any  other  creditors  except 
yoorselves.  By  limiting  their  liability  to  what  they  put  in,  I  am  able 
to  handle  considerable  of  my  friends'  money  at  a  low  rate  of  interest, 
and  while  I  will  secure  you  from  loss  with  it  by  investing  it  in  small 
bot  safe  loans  I  will  build  up  an  almost  invincible  support  and  enable 
me  to  control  the  trade  for  the  Farmers'  Supply  Company  and  the 
cotton  for  you. 

"  The  supply  company  is  doing  a  rattling  business  and  small  stock 
u  yet,  bnt  I  think  its  trade  will  be  immense.  It  sells  for  cash  and 
tarns  the  cash  over  to  me  every  Saturday  night.  I  am  determined 
to  make  the  supply  company  and  allow  shipments  a  complete  sue  - 
csssand  profitable  to  you  and  all  parties  concerned." 

Judgment  was  rendered  against  J.  E.  Hewitt  for  the  amount 
daimed.  The  demand  against  the  other  defendants  was  rejected. 
Piaintifrs'  appeal  from  the  judgment  rejecting  their  demand  against  the 
defendants  other  than  Hewitt. 

We  gather  from  the  evidence  that  the  firm  of  J.  E.  Hewitt  &  Oo. 
*e<nired  from  the  plaintiff  money  with  which  the  latter  in  a  manner 
panned  a  banking  business.  In  accepting  pledges  for  money  and  sup- 
plies advanced  on  crops,  the  borrower  expressly  agreed  to  ship  the  cot- 
^  pledged  to  plaintiff.  As  we  interpret  the  facts,  the  firm  of  Hewitt  & 
^M  Limited,  was  bound,  as  a  matter  of  good  faith,  to  ship  all  the  cotton 
it  purchased  with  funds  advanced  by  plaintiff  and  all  the  cotton  it 
controlled  to  plaintiffs.    The  result  was  that  many  thousand  bales  of 
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cotton  were  shipped  throagh  the  management  of  J.  E.  Hewitt  &  Co. 
to  Sentell  A  Oo.  At  the  beginning  of  the  diBcassion  we  will  take  it 
for  granted  that  no  one  will  deny  that  both  the  plaintiffs  and  the 
firm  of  J.  E.  Hewitt  &  Oo.,  Limited,  were  free  agents  and  capable  of 
contracting. 

The  extent  the  defendants,  if  they  were  partners,  coald  limit 
their  liability  is  one  of  the  qaestions  before  ns  for  determination. 

A  creditor  of  a  partnership,  it  will  not  be  denied,  may  release  one 
of  the  members  of  a  partnership  with  the  consent  of  the  others,  and 
without  thereby  discharging  the  latter. 

That  proposition  being  settled,  we  haye  not  succeeded  in  disco V' 
ering  a  good  reason  why  a  partner  may  not,  as  in  this  case,  offer  to 
hold  himself  bound  to  creditors  accepting  for  the  whole  of  the  liabil- 
ity of  the  partnership  to  be  incurred  for  loans  or  advances,  with  the 
understanding  that  the  liability  of  his  partner  shall  be  taken  as  lim- 
ited. The  current  of  authorities  sustains  the  view  that  it  is  possible 
to  thus  contract. 

There  is  here  no  question  of  private  stipulation  between  the  part- 
ners. The  plaintiffs  had  more  than  a  distinct  notice  of  a  limit 
of  liability.  It  was  a  stipulation.  The  promoter  of  the  corporation 
or  partnership,  as  the  case  may  have  been,  made  application  directly 
to  plaintiff  for  the  wherewith  to  carry  out  his  plan,  and  stated  that 
part  of  the  amount  he  needed,  could  only  be  obtained  on  the  condi- 
tion of  limited  liability  contained  in  the  charter,  which  he,  however, 
waived  to  the  extent  that  he  was  personally  concerned.  The  condi- 
tion was  a  possible  condition  and  the  waiver  a  possible  waiver. 
There  was  nothing  in  the  stipulation  in  violation  of  a  prohibitory 
law  or  repugnant  to  public  policy  or  morals. 

*' There  is  certainly  nothing  illegal  in  a  creditor  agreeing  to  such 
a  limited  responsibility  as  a  qualification  or  limitation  of-  his  con- 
tract."    Story  on  Partnership,  par.  166. 

The  civilians  of  old  affirmed  that  members  of  partnership  may  limit 
their  responsibility.     Cooper's  Justinian. 

Such  stipulations  have  always  been  looked  \ipon  as  possible.  3d 
Kent,  par.  26. 

As  relates  to  questions  of  usurping  and  attempting  to  exercise  the 
proper  functions  of  a  corporation,  which  the  Legislature  or  govern- 
ment alone  is  competent  to  establish  or  the  wanton  disregard  of  the 
forms  pointed  out  by  law  (Story  on  Partnership,  par.  ),  while 
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it  is  claimed  that  there  was  failure  to  organize  properly  under  the 
law  we  do  not  tmderstand  that  plaintiffs  question  the  good  faith  of 
Hewitt  &  Oo.,  Limited,  in  their  attempt  to  effect  a  legal  organization. 
Again,  limited-  liability  claoses  snch  as  that  here  can  haye  no  effect 
AS  relates  to  the  interest  of  strangers. 

But  in  the  case  before  as  for  determination,  not  only  plaintiffs  had 
notice  of  the  stipulation  entered  into  with  the  yiew  of  limiting  per- 
sonal responsibility,  but  they  in  addition,  as  we  gather  from  the 
facts,  carried  defendants'  poHcitation  into  effect,  and  during  seyeral 
yean  continuously  deriyed  therefrom  income  and  profit. 

From  this  point  the  question  resolyes  itself  into  one  of  acceptance 
on  the  part  of  plaintiffs. 

With  reference  to  acceptance  vel  non  the  law  points  out  no  partic- 
ular form  of  acceptance.     Laurent,  upon  that  subject,  giyes  effect 
to  the  maxim:  Eadem  vis  est  tacite  atque  expressi  concensus.     Vol. 
15,  par.  482. 
The  yiews  of  Baudry-Lacantinerie  are  similar,  par.  798,  Vol.  2. 
A  decision  of  this  court,  in  our  judgment,  bears  upon  the  point. 
"  A  policitation  becomes  often  the  basis  of  a  contract.   It  requires, 
in  order  to  be  ripened  into  a  perfect  contract,  the  acceptance  of  the 
party  to  whom  it  is  made.    The  offer,  it  was  held,  had  been  accepted, 
the  one  accepting  haying  actually  assumed  to  do  the  work  offered 
upon  stated  conditions.    Seal  ys.  Erwin,  2  Martin,  N.  S.  246. 

Here  plaintiffs  did  not  accept  the  terms  offered,  by  doing  work 
offered  to  them  to  be  done,  but  by  adyancing  money,  the  represent - 
i^ve  of  work  or  quid  pro  quo  for  work.  Moreoyer,  they  receiyed 
sctoal  benefits  from  the  effects  of  which,  it  does  appear  to  us,  they 
can  now  be  released  without  its  being  contrary  to  the  plainest  prin* 
cipies  of  reason  and  justice.  We  are  well  aware  that  stipulations  of 
the  kind  here  discussed  are  not  looked  upon  fayorably,  and  that  to 
Bostain  them  they  require  that  the  creditor  shall  haye  more  than  or- 
dinary notice.  We  are  of  the  opinion,  after  haying  giyen  our  most 
ittentlye  consideration  to  the  question,  that  the  case  here  comes 
strictly  within  the  plain  intent,  terms  and  meaning  of  the  exception, 
(or  the  reason  that  policitation  had  been  in  effect  accepted  and  acted 
npon  by  all  parties  concerned. 

The  counsel  for  plaintiff,  in  their  brief,  haye  made  clear  and  fair 
^breyiatlons  of  the  following  decisions : 
Lynch  ys.  Portlewaite,  7M.  70;  Lambert  ys.  Voliter,  6  R.  128; 
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Oooley  ys.  Broad,  29  An.  846,  in  which,  as  we  appreciate  those  de- 
cisioiiB,  it  was  held  that  mere  notice  to  the  creditors  was  not  saffi- 
cient  to  sustain  a  claim  of  limited  liability  of  partners. 

In  the  case  before  us  for  decision,  we  have  found  that  there  was 
considerably  more  than  mere  notice,  and  in  consequence,  in  our  view, 
decisions  regarding  the  effect  of  notice  have  not  the  bearing  claimed 
by  counsel. 

The  conclusion  at  which  we  have  arrived  regarding  plaintiff's 
acceptance  of  the  defendant's  business,  with  attending  conditions, 
renders  it  unnecessary  for  us  to  pass  upon  the  other  points  raised  in 
the  case. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  is  affirmed. 


No.  12,628. 
State  of  Louxbiana  vs.  Gustavb  Mobeau  bt  als. 

This  court,  DOt  [informed  of  the  eTldODce  adduced  on  behalf  of  the  defense 
must  necessarily  rely  upon  the  statement  of  the  trial  judge  that  testimony  for 
the  State  offered  in  rebuttal  is  of  that  character. 

Not  the  province  of  this  court  to  reverse  juries  in  criminal  causes  on  queations 
of  fact. 

APPEAL  from  the  Eleventh  Judicial  District  Oourt  for  the  Parish 
of  St.  Landry.     Dupr^,  J, 


M.  J.  Cunningham,  Attorney  General,   R.   Lee   Gfartond,  Diatrict 
Attorney,  for  Plaintiff,  Appellee. 


John  N.  Ogden  for  Defendants,  Appellants. 


Submitted  on  briefs  December  18,  1897. 
Opinion  handed  down  December  28,  1897. 
Rehearing  refused  January  24,  1898. 


The  opinion  of  the  oourt  was  delivered  by 

Blanchard,  J.    The    accused,    Qnstave  Moreau    and   Oleophas 
Moreau,  were  indicted  jointly  for  the  larceny  of  a  cow,  convicted 
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tnd  sentenced  to  penai  servitude  for  twelve  and  eighteen  months 
reapecUvely. 

A  witnesB  for  the  State,  called  to  the  stand  in  rebuttal,  was  asked: 
"GiD  yoa  make  the  brand  with  which  the  cow  was  branded?  " 

Objection  was  raised  that  this  was  not  evidence  in  rebuttal. 

The  District  Judge,  in  overruling  the  objection,  states  the  answer 
songht  to  be  elicited  Dy  the  inquiry  was  in  rebuttal.  This  court,  not 
informed  of  the  evidence  adduced  on  behalf  of  the  defense,  must 
necessarily  rely  upon  the  declaration  of  the  trial  judge  that  testi- 
mony of  the  State  offered  in  rebuttal  was  of  that  character. 

However,  considering  the  statement  in  the  bill  of  exceptions,  we 
are  of  opinion  that  the  answer  sought  by  the  question  was  clearly  in 
rebnttal,  and  that  it  was  not  amenable  to  the  further  objection, 
niged  by  the  defense,  that  it  was  not  the  best  evidence  of  the  fact 
soQgbt  to  be  established. 

Nor  can  we  disturb  the  verdict  on  the  grounds  set  up  in  the  bill  of 
exceptions  reserved  to  the  ruling  of  the  court  below,  denying  the 
motion  for  new  trial.  These  grounds  were  that  the  verdict  was  con- 
tniy  to  the  law  and  the  evidence.  The  trial  judge  was  Jamiliar  with 
tbe  facts  of  the  case ;  he  had  seen  and  heard  thewitnesses. 

As  has  been  repeatedly  held,  this  court  will  not  interfere  with  such 
nlings,  onless  manifestly  erroneous.  We  repeat  this  with  some 
emphasis.  The  facts  and  circumstances  set  up  in  the  lengthy 
motion  for  new  trial  were  urged  as  defense,  and  were  all  before  the 
JQiy,  who,  after  weighing  the  same,  broughc  in  a  verdict  of  guilty. 
It  is  not  our  province  to  reverse  juries,  in  criminal  causes,  on 
qaestioQs  of  fact,  and  no  qaestion  of  law  appears  in  regard  to  which 
there  was  error  on  the  trial  below. 
Jadgment  affirmed. 


No.  12,624. 
State  of  Louisiana  vs.  Mack  Lbb. 


60       0 
62    666 


Act 84  of  1894  is  oonstitutional  and  Talfd  to  the  extent  that  It  provides  that  the     ^       ., 
State  may  coerce  the  trial  of  the  cause  by  making  the  admissionlthat  if  the  wit-    eu?  490! 
Bess  named  In  the  affldarlt  for  a  continuance  were  present  he  would  testify  to 
the  fcmth  of  the  statement  contained  therein. 

APPBAIi  from  the  Bleyenth  Judicial  District  Court  for  the  Parish 
of  St.  Landry.    DuprS^  J, 
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M.  J,  Cunningham^  Attorney  (General,  and  A.  Lee  Oarland^  District 
Attorney  (P.  A.  Simmons^  Jr.,  of  Coansel),  for  Plaintiff,  Appellee. 


Chas.  W.  DuRoy  for  Defendant,  Appellant. 


Sabmitted  on  briefs  December  4,  1897. 
Opinion  banded  down  December  28,  1897. 
Rehearing  refused  January  10,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkiks,  J.  The  defendant  was  indicted  for  the  crime  of  shoot- 
ing with  intent  to  commit  murder,  found  guilty  of  shooting  with  in- 
tent to  kill,  and  sentenced  to  imprisonment  in  the  penitentiary  for  a 
term  of  two  years,  and  from  that  judgment  he  prosecutes  this  appeal. 

The  only  ground  on  which  he  seeks  relief  is  the  alleged  unconsti- 
tutionality of  Act  84  of  1894. 

The  record  discloses  that  the  defendant's  counsel  applied  for  a 
continuance  on  account  of  the  absence  of  a  material  witness,  and 
that  the  trial  judge  refussd  to  grant  the  application  **  because  the 
State  offered  to  admit  that  if  said  witness  were  present  she  would 
testify  as  stated  in  the  affidavit  for  continuance,  agreeably  to  the 
provision  of  Act  84  of  1894." 

The  contention  of  defendant's  counsel  is  that  he  hits  been  deprived 
of  a  constitutional  right  by  being  forced  to  trial  without  the  personal 
presence  of  his  material  witness. 

It  is  conceded  on  the  other  side  that  the  defendant  used  due  dili- 
gence to  obtain  the  attendance  of  said  witness  and  that  his  testi- 
mony was  competent  and  material  to  his  defence. 

The  proposition  insisted  upon  by  defendant's  counsel  is  that  the 
Constitution  guarantees  the  right  to  an  accused  to  have  the  personal 
presence  of  his  witnesses  and  that  the  State  must  admit  the  truth  of 
the  statement  made  by  the  accused  in  his  application  for  a  con- 
tinuance in  order  to  compel  him  to  go  to  trial  without  his  witnesses 
being  present. 

Inasmuch  as  Act  84  of  1894  provides  that  in  such  case  it  shall  only 
be  necessary  for  the  State  to  admit  that  the  witness  if  present  would 
testify  to  the  facts  which  are  set  forth  in  the  affidavit  for  contin  • 
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nance,  comisel  for  accused  assign  the  nnconstitntionality  of  said  act 
aB  being  in  contravention  of  Arts,  eight  (8)  and  nine  (9)  of  the  Con- 
stitntion. 

The  provisions  of  the  statute  are  plain  and  nnambigaons  and  mast 
control  decisions  of  this  conrt,  unless  same  are  fonnd  to  be  in  conflict 
with  the  precepts  of  the  Constitution. 

And  the  unconstitutionality  of  the  statute  being  the  ground 
assigned  for  the  defendants'  relief,  our  decision  must  be  restricted  to 
it  alone,  and  consequently  no  useful  purpose  will  be  subserved  by  the 
citation  of  authority  from  text- books  or  that  of  adjudicated  cases, 
with  repect  to  the  general  principles  of  the  criminal  law — the  provi- 
sion of  our  statute  controlling  the  principles  of  the  common  law. 

Article  8  of  the  Constitution  provides  as  follows,  viz. : 

"In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to 
be  informed  of  the  nature  and  cause  of  the  accusation ;  to  he  con- 
fffmied  with  the  witnesses  against  him;  to  have  compulsory  process 
for  obtaining  witnesses  in  his  favor,  and  to  defend  himself  and  to 
hare  the  assistance  of  counsel,  and  to  have  the  right  to  challenge 
jitrorB  peremptorily,  the  number  of  challenges  to  be  fixed  by  statute 
(Our  italics.) 

That  provision  of  the  Constitution  guarantees  to  an  accused  per- 
Bon  the  right 'Ho  be  confronted  with  the  witnesses  against  him \^^ 
bot  similar  provision  guaranteeing  the  presence  of  witnesses  to  be 
beard  in  his  favor  seems  to  have  been  omitted  ex  industria. 

Inasmuch  as  the  unconstitutionality  of  the  aforesaid  statute  rests 
Dpon  its  supposed  incompatibility  with  the  article  cited,  the  conten- 
tion is  manifestly  groundless. 

A  similar  question  arose  In  State  vs.  Pruett,  49  An.  283,  and  there- 
upon the  court  speaking  through  Chibf  Justicb  Nicholls,  after 
citing  the  authorities,  said : 

'*  We  are  unwilling  to  pass  upon  the  constitutionality  of  a  stat- 
ute unless  imperatively  required  to  do  so.  No  such  necessity 
exists  in  the  present  case.  We  content  ourselves  with  saying,  for 
the  present,  that  the  law  is  at  least  in  derogation  of  common  right, 
tnd  that  recourse  to  it  should  he  avoided,  if  possible." 

Bat  the  contingency  has  arisen  in  this  case  rendering  a  decision  of 
the  qnestion  of  the  unconstitutionality  of  that  statute  necessary. 

It  is  squarely  presented.  It  was  presented  to  the  trial  judge,  and 
he  maintained  the  constitnti^ality  of  the  statute;  and  the  accused 
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retained  a  bill  of  exceptions  to  his  raliog:,  and  upon  that  bill  be  rests 
his  claim  to  relief,  exclnsively. 

Applying  the  statute  to  the  constitational  test,  we  have 
reached  the  conclasion  that  it  is  valid  in  so  far  at  least  as  the  objec- 
tion which  the  connsel  of  the  accused  has  urged  against  it ;  and  that 
is  snfflcient  for  us  to  decide  in  this  case. 

Judgment  affirmed. 


No.  12,676. 
Claba  YouNa  BT  ALS.    VS.  0.  T.  Oade,  Sheriff,  bt  als. 

Wben  parties  to  a  litigation  have  agreed  among  tbemselves  as  well  as  by  order  of 
court  that  the  credit  portions  of  the  purchase  price  should  be  represented  by 
notes  of  the  purchaser  secured  by  special  mortgage  and  vendor's  privilege  on 
the  property  sold,  the  purclfaser  although  one  of  the  heirs  in  a  partition  suit 
can  not  refuse  to  comply  with  that  portion  of  the  bid. 

Granting  that  an  heir  in  a  partition  suit  who  becomes  a  purchaser  at  the  partition 
sale  could  not  be  called  upon  to  pay  the  cash  price  of  the  bid,  that  fact  would 
not  Justify  such  purchaser  in  asking  a  title  to  the  property  purchased  unless 
such  purchaser  executed  simultaneously  the  notes  called  for  by  the  conditions 
of  the  sale. 

A  PPEAL  from  the  Nineteenth  Judicial  District  Court  for  the  Par- 
^^  ish  of  Iberia.     VoorhieSj  J, 


E,  Simon  and  Foster  db  Brousaard  for  Plaintiffs,  Appellants. 


W.  J.  Burke  db  Bro.  for  Defendant,  Appellee. 


Submitted  on  briefs  December  27,  1897. 
Opinion  handed  down  January  10,  1808. 


Plaintiff  alleged  that  the  sheriff  of  the  parish  of  Iberia,  in  the  suit 
entitled  Jasper  Gall  et  al.  vs.  Amelia  Gall  et  al.,  on  the  docket  of 
the  District  Oourt  for  Iberia  parish,  in  execution  of  a  judgment 
rendered  in  said  suit  of  partition  adjudicated  to  her  at  public  sale  on 
November  7, 1896,  certain  property,  wKich  she  described,  being  a 
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portion  of  that  ordered  to  be  sold  for  partition ;  that  out  of  the 
proceeds  of  said  sale  made  that  day  of  the  entire  property  disposed 

of  to  divers  parties,  an  amonnt  of dollars  was  to  be  paid  over  to 

petitioner,  one  of  the  parties  to  said  suit,  as  her  share  thereof. 

That  said  sheriff  held  said  proceeds  in  his  hands  to  be  distributed 
among  the  parties  to  said  suit  by  said  sheriff  by  virtue  of  said  Judg- 
ment and  a  written  agreement  between  said  parties  to  said  suit, 
which  provided  that  said  fund  should  not  be  turned  over  to  the 
notary  public  appointed  by  the  court  in  said  judgment;  that  said 
sheriff  had  sufficient  funds  in  his  hands  to  be  applied  to  the  payment 
of  the  money  due  on  her  bid  for  said  property,  and  that  at  divers 
times  the  sheriff  was  called  upon  and  positively  requested  by  peti- 
tioner to  make  out  and  deliver  to  her  a  title  deed,  which  he  was 
boond  to  execute  and  deliver  to  her  under  the  circumstances  above 
mentioned ;  that  he  had  constantly  refused  and  continued  to  refuse 
to  do  so  without  any  lawful  excuse  for  so  doing;  that  she  caused  to 
be  tendered  the  amount,  and  offered  to  comply  with  the  terms  of  the 
purchase  price. 

That  she  was,  therefore,  compelled  to  pray  to  have  issued  by  the 
eonrt  a  rule  to  be  served  on  the  sheriff  to  show  cause  why  he  should 
not  execute  in  favor  of  petitioner  a  title  deed  of  the  property  adju- 
diested  to  her,  and  that  she  prayed  accordingly. 

The  sheriff  answered,  pleading  first  the  general  issue.  He  then 
avened  that  in  the  suit  referred  to  in  plaintiff's  petition  the  judg- 
ment therein  ordered  the  sale  of  the  property  to  be  partitioned  to  be 
msde  by  a  public  auctioneer,  but  that  subsequently  and  inexecutlon 
thereof  the  parties  to  this  suit  entered  into  a  written  agreement 
vliereby  the  sheriff  was  authorized  to  sell  the  said  property  at  public 
nle,  acting  as  agent  of  all  parties  in  interest — observing  in  other 
respects  save  as  he  would  thereafter  mention  the  terms  of  the  jndg- 
moDtrendered'in  the  suit.  That  to  that  extent  he  was  made  their  private 
agent  for  the  sale  of  their  lands  under  the  terms  and  conditions  as 
•et  forth  in  the  advertisement  under  which  the  sale  took  place ;  that 
the  agreement  referred  to  was  a  record  in  the  clerk's  office,  but  that 
it  iiad  been  lost  or  mislaid.  That  the  property  referred  to  in  the  rule 
was  adjudicated  by  him  to  Mrs.  Olara  Young,  but  that  she  failed  to 
comply  with  her  bid,  nor  had  she  ever  made  a  legal  tender  of  the 
amomit  due  by  her. 

He  averred  that  whatever  proceeds  he  received  from  the  sale 
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of  the  property  on  that  day  he  transferred  according  to  the  teroiB 
of  the  jndgment  (which  he  was  under  the  power  of  attorney  giyen 
him  directed  to  observe)  to  the  notary  who  was  directed  by  the  court 
to  make  such  partition  as  was  to  be  made  between  the  parties  in  in* 
terest,  and  that  he  had  no  right  to  make  a  partition  between  those 
parties,  and  had  no  fund  wherewith  to  pay  the  amount  due  by  Mrs. 
Oiara  Young;  that  the  suit  in  which  he  was  appointed  an  agent  to 
make  sale  was  one  of  partition  between  Jasper  Gall,  the  surviving 
husband  in  community,  and  the  heirs  of  his  deceased  wife ;  that  said 
Jasper  Gall  was  insolyent,  and  that  many  oppositions  were  filed 
claiming  to  be  paid  out  of  the  proceeds  of  the  sale  the  share  com- 
ing to  him  for  a  variety  of  claims  far  in  excess  of  any  amount  which 
may  have  come  to  him  through  these  sales,  and  that  plaintiff  did  not 
offer  to  pay  defendant  the  proportion  of  the  amount  of  her  bid,  or 
indeed  any  other  amount  to  respondent. 

That  subsequent  to  the  sale,  under  a  writ  of  fieri  facias,  the  suit 
entitled  John  Bussey  vs.  Jasper  Gall  et  al.,  on  the  docket  of  the 
Iberia  court,  respondent  had,  under  order  of  that  court,  seized  and 
sold  this  property  to  Frank  B.  Williams  and  William  Kyle,  who,  hav- 
ing complied  with  the  terms  of  their  bid  at  said  sale,  had  had  a  deed 
of  sale  given  to  them,  and  that  respondent  was  without  right  or 
authority  in  any  manner  to  comply  with  the  demand  of  the  plaintiff 
in  rule.  That  plaintiff  had  repeatedly  recognized  that  Dulaney, 
notary  public,  was  the  party  appointed  by  the  court  in  the  partition 
proceedings  under  which  she  claimed  title  to  conduct  the  partition 
proceedings  between  the  heirs,  and  that  she  had  recognized  his  cus- 
tody of  all  the  funds  which  she  alleged  in  her  rule  to  be  in  respon** 
dent's  handSf  and  that  she  was  estopped  in  the  proceedings,  as  would 
appear  on  trial. 

The  District  Court  discharged  the  rule,  reserving  plaintiff's  right 
to  be  exercised  hereafter  as  best  she  might. 

The  court  stated  that  the  property  for  which  plaiotiff  sought  to 
have  the  sheriff  execute  to  her  a  deed  had  been  adjudicated  and 
delivered  to  one  WilliafM  on  the  L7th  of  April,  1897  (after  the  date 
of  the  partition  sale) ,  who  held  it  under  a  recorded  title ;  that  any 
decree  that  the  court  would  render  ordering  the  sheriff  to  execute  a 
deed  to  plaintiff  would  in  nowise  affect  the  title  of  Williams  to 
that  property,  inasmuch  as  the  sheriff  colud  not  place  her  in 
possession    without    ousting  Williams;    that    to  give    a    deed    to 
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the  plaintiff  would  be  vain  and  leave  matters  as  undecided  as 
ever;  that  there  would  still  be  a  clashing  of  proprietary  rights 
between  Mrs.  Tonng  and  WUliams — a  question  of  title  to  an 
fanmoTable  not  to  be  finally  adjudicated  upon  by  rule,  but  by  an 
ordinary  action.  That  the  adjudication  of  the  sheriff  at  a  judicial 
■ale  was  in  itself  title  and  the  act  of  sale  added  nothing  to  its  force, 
sod  being  merely  intended  to  offer  proof  of  it  (G.  P.  696) .  That 
there  was  no  question  that  one  heir  purchasing  property  at  a  succes- 
sion or  partition  sale  was  not  obliged  to  pay  the  purchase  price  until 
a  liquidation  be  had  to  ascertain  the  share  coming  to  him  (G.  O.  1848, 
2826),  but  that  the  court  expressed  no  opinion  as  to  the  obligation  of 
the  heir  to  furnish  her  notes  for  the  parchase  price,  which  are  sub- 
sequently extinguished  pro  tanto  by  the  share  coming  to  the  pur- 
chsser  when  ascertained  by  the  final  liquidation.  That  no  steps  had 
been  taken  by  the  plaintiff  to  compel  the  sheriff  either  to  correct  his 
proeef  verbal  of  sale  of  November  6,  1896,  or  to  complete  his  adjudi- 
cation with  a  deed  or  act  of  sale  immediately  after  that  sale.  That 
no  legal  proceedingswereinstitutedby  her  to  prevent  the  sale  of  that 
property  to  Williams  by  the  sheriff  on  the  17th  of  April,  1897,  after 
the  same  property  now  claimed  had  been  seized  anew  and  sold  by 
order  of  court  In  execution  of  a  judgment  of  Bussey  vs.  Jasper 
Gall,  the  only  step  taken  by  plaintiff  being  to  protest  against  the 
sale  on  the  17th  of  April,  on  which  day  the  property  was  transferred 
and  delivered  to  Williams. 
Plaintiff  appealed. 


The  opinion  of  the  court  was  delivered  by 

NicHOLi^,  G.  J.  The  evidence  showed  that  in  a  partition  suit 
bstween  J.  Oall  and  the  heirs  of  his  deceased  wife  certain  property 
was  ordered  by  the  District  Court  for  Iberia  parish  on  the  second 
day  of  October,  1896,  to  be  sold  for  the  purpose  of  effecting  a  settle- 
ment between  them. 

The  property  went  to  sale  on  the  7th  of  November,  1896,  under  an 
advertisement,  which  declared  the  terms  and  conditions  to  be  '*the 
intsrest  of  J.  ChUl  in  each  tract  would  be  sold  for  cash — the  interest 
of  SghanuM  GaU  in  each  tract  would  be  sold  for  cash.  The  interests 
of  the  other  heirs  would  be  sold  one -third  cash  and  the  balance  in 
oneaad  two  years;  the  credits  represented  by  notes,  bearing  eight 
per  cent,  interest,  secured  by  special  mortgage  and  vendor's  lien  on 
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the  property  sold,  with  ten  per  cent,  attorney's  fees  in  case  of 
suit." 

The  sheriff  upon  a  day  not  stated  therein  made  ont  tiproces  verbal  of 
the  sale  of  the  properties,  which  was  recorded  in  the  Conveyance 
Book  of  the  parish  of  Iberia,  from  which  it  appears  that  the  prop- 
erty advertised  was  adjudicated  to  Williams  and  Kyle^  Jacob  Bavies, 
J.  E.  Leitmeyer  and  Mrs.  Clara  Yonngy  plaintiff,  and  that  the  three 
former  complied  with  their  bid  by  paying  cash  and  fumishin^  notes 
with  mortgage  as  required  by  the  terms  and  conditions,  and  that  in 
consequence  the  sheriff  transferred  to  these  purchasers  the  title  to 
the  properties  bought  by  them. 

The  proees  verbal  recites  the  fact  that  the  two  properties,  a  title 
to  which  plaintiff  claims  in  these  proceedings,  had  been  adjudicated 
to  the  plaintiff,  but  this  recital  is  accompanied  by  the  statement  that 
''Lots  15  and  18,  adjudicated  to  Mrs.  Clara  Young,  are  not  indnded 
herein,  as  she  has  failed  to  pay  the  amount  bid  by  her.*' 

The  adjudication  to  ''  Leitmeyer  "  is  referred  to  as  lot  No.  14,  and 
in  reference  to  the  same  it  is  recited  that  "  lot  No,  14,  adjudicated  to 
J.  E.  Leitmeyer,  was  not  included  in  the  transfer,  he  having  enjoined 
the  payment  of  its  purchase  price,  pending  action  of  the  District 
Court,  on  his  third  opposition." 

At  the  foot  of  the  proces  verbal  is  found  a  P.  iSf.  to  the  following 
effect : 

''  It  is  agreed  and  accepted  by  all  parties  concerned,  that  the  pur- 
chasers pay  the  entire  amount  of  the  purchase  price,  and  in  accord- 
ance with  said  agreement,  F.  B.  Williams  and  William  Kyle,  paid 
the  sum  of  ten  thousand  and  seventy  dollars,  and  J.  Davis  paid 
eleven  hundred  and  fifty  dollars  by  check  on  the  New  Iberia 
National  Bank  at  sight,  signed  F.  J.  Mestayer,  Deptify  Sheriff." 

Prior  to  the  sale  of  the  7th  of  November,  18d3,  a  large  number  of 
persons  intervened  in  the  partition  proceedings  by  third  opposition, 
praying  that  the  court  direct  the  sheriff  to  hold  in  his  hands  the 
amounts  of  their  respective  claims — ^these  oppositions  were  princi- 
pally directed  against  the  interests  of  Jasper  Gall  and  Sylyanos  OaU, 
bat  one  was  directed  against  the  interest  of  Mrs.  Tonng,  plaintiff. 

The  opposition  of  Leitmeyer  claimed  a  priority  of  payment  to  the 
extent  of  his  demand  ever  all  parties  in  interest. 

It  was  under  these  circumstances  that  the  sheriff  declined  in  his 
prooet  vethal  to  transfer  to  Mrs.  Tonng  the  properties  adjudicated  ta 
her  as  he  had  thoee  adjudicated  to  Williams  and  Kyle. 
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On  the  17lh  of  April,  1897,  the  interestB  of  Jasper  Gall  and  Sylva- 
008  Gall  ia  the  two  lots  which  were  adjadioated  to  Mrs.  Youag, 
under  the  circamstanees  stated,  were  sold  to  F.  B.  Williams  ander  a 
ieizare  made  thereof  in  the  suit  of  Bassey  vs.  Gall  et  al,;  Williams 
complied  with  his  bid  and  a  title  was  made  to  him  nnder  the  ad]a- 
dication  to  him. 

On  the  trial  of  the  role  the  hasband  of  the  plaintiff  was  placed 
apon  the  stand  as  a  witness  for  her.  In  his  testimony  he  stated 
that  be  had  as  her  agent  bid  upon  the  property  claimed  by  her  the 
mm  of  two  thonsand  and  thirty  dollars;  that  it  was  adjadioated  to 
his  wife ;  that  after  the  sale  he  had  requested  the  sheriff  several 
times  to  make  a  title  to  his  wife,  which  he  refused  to  do.  That  he 
finally  demanded  it  of  him ;  that  when  he  made  sach  demand  he  told 
the  sheriff  he  was  ready  to  pay  him  the  balance  of  the  price  after 
crediting  the  purchaser  with  the  amount  of  money  in  his  hands  for  * 
Mrs.  Tonng;  that  he  told  him  he  was  ready  to  settle  with  him  in 
presence  of  Mr.  Oammack  when  he  called  for  that  purpose.  That 
the  sheriff  told  him  he  woald  let  him  know  later;  that  later  he  de- 
clined to  give  the  title  without  assigning  any  reason ;  that  when  he 
made  the  demand  he  told  the  sheriff  that  under  an  agreement 
signed  by  all  parties  he  had  been  given  full  power  to  make  the  sale, 
mike  title  and  settle  with  each  heir  their  respective  portions. 

On  cross-examination  he  stated  that  he  did  not  make  any  offer  to 
pay  the  sheriff  any  specific  sum  of  money ;  that  he  did  not  do  so 
from  the  fact  that  he  did  not  know  the  amount  the  property  would 
get  credit  for;  that  he  wanted  the  sheriff  to  credit  the  property 
with  the  amount  he  had  in  his  hands  and  that  then  he  was  ready  to 
pay  him  the  balance;  that  that  was  what  he  told  him;  that  he  took 
to  him  no  sum  of  money  whatever  and  made  no  tender  of  any.  He 
did  not  do  so  from  the  fact  that  he  did  not  know  what  particular 
amount  it- would  be;  that  he  knew  about  what  it  would  be,  and 
after  the  sheriff  would  have  told  witness  what  it  was,  he  was  ready 
to  pay  the  balance. 

The  only  question  we  have  to  deal  with  is  whether  plaintiff  had  the 
legal  right  to  exact  of  the  sheriff,  who  made  the  sales  of  the  7th  of 
November,  1896,  a  title  deed  to  the  property  adjudicated  to  her 
nnder  the  circumstances  of  this  particular  case. 

We  do  not  find  the  sheriff  to  have  been  either  charged  with  the 
dnty  of  making  a  partition  between  Jasper  Gall  and  the  heirs  of  his 
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wife  or  authorized  to  do  so.  If  the  basband  of  the  plaintiff,  one  of 
the  parties  in  interest,  did  not  know  what  amonnt  his  wife  was  called 
upon  to  pay  in  order  to  obtain  a  title  (granting  that  under  the  cir- 
cumstances of  this  case  the  sheriff  could  have  claimed  anything  leoe 
of  her  than  a  compliance  with  her  bid) — he  certainly  could  not  expect 
the  sheriff  to  be  informed  upon  that  subject.  We  are  not  called  on  to 
discuss  generally  the  extent  of  the  rights  which  can<  be  exercised  by^ 
heirs  under  the  privilege  granted  them  under  Arts.  1348  and  2625  of 
the  Civil  Code.  The  parties  to  this  litigation  bad  by  express  agree- 
ment among  themselves  as  well  as  by  order  of  court  declared  that 
the  credit  portions  of  the  purchase  price  should  be  represented  by 
notes  of  the  purchaser  secured  by  special  mortgage  and  vendor'* 
privilege  on  the  property  purchased.  We  see  no  ground  upon  whiclr 
plaintiff's  wife  could  have  refused  to  have  complied  with  that  por- 
tion, at  least,  of  the  bid.  The  heirs  respectively  had  the  right 
to  protect  themselves  from  litigation  which  might  possibly  arise 
from  having  a  title  acquired  by  any  one  of  the  heirs  through  the  sale, 
spread  upon  the  records  without  the  act  of  sale  declaring  on  its  face 
that  the  price  was  secured  by  special  mortgage  and  vendor's  priv- 
ilege and  the  sheriff  as  an  officer  could  not  waive  the  rights  of  any 
of  these  parties. 

Plaintiff  was  not  forced  to  an  immediate  payment  of  her  bid. 
Through  these  notes  she  would  have  obtained  the  full  time  which  the 
parties  agreed  purchasers  should  have.  Granting  it  to  be  true  that 
plaintiff  as  an  heir  was  not  called  upon  to  pay  the  cash  portion  of 
her  bid,  that  fact  would  not  justify  her  in  asking  a  title  unless  she 
should  simultaneously  execute  the  notes  called  for  by  the  conditiona 
of  sale. 

We  have  so  far  considered  the  situation  as  one  purely  between  the 
heirs  themselves;  that  is  independently  of  the  fact  that  numeroos 
third  oppositions  were  filed  in  this  proceeding  requiring  the  sheriff 
to  hold  in  his  hands  the  amounts  named.  The  legal  complicationa 
which  would  arise  from  sustaining  pretensions  such  as  are  advance 
by  the  plaintiff  in  this  case,  and  the  danger  which  the  sheriff  would 
run  by  departing  from  orders  of  court  which  he  was  bound  to  obey, 
so  manifestly  show  the  correctness  of  that  oflAcer's  refusal  to  make 
to  the  plaintiff  the  title  she  claims  under  the  circumstances  shown,- 
that  we  do  not  think  it  necessary  to  discuss  the  subject  at  length. 

It  is  possible  that  the  situation  may  be  such  as  th«t  plaintiff  will 
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ultimately  obtain  the  benefit  of  her  bid  upon  the  property  in  contro" 
Torsy  under  her  bid,  bat  that  is  a  matter  not  before  ns  as  matters 
stand  and  with  the  parties  before  us. 
The  jud^ent  of  the  District  Court  is  affirmed. 


No.  12,601. 

60    1» 

State  ex*  rel.  Benoit  Rozibr  vs.    Hon.   Fred.  D.  King,  Judgb      fig  258 
OF  Division  B,  Civil  Districjt  Court. 

The  proceedings  were  regular  on  the  face  of  the  papers,  and  within  the  Jarisdlc- 

tion  of  the  court. 
Probibltion  or  etrtiorari  is  not  a  proper  remedy  where  relief  can  be   reached 

through  appeal.    47  An.  1602. 


0 


N  APPLICATION  for  Writs  of  Certiorari  and  Prohibition. 


Theo.  Ootonto  for  Relator. 


DiafceUptel  <JEr  Hart  for  Respondent. 


Submitted  on  briefs  November  2,  1897. 
Opinion  handed  down  November  15,  1897. 
Rehearing  refused  January  10,  1898. 


The  opinion  of  the  court  was  delivered  by 

Bbbauz,  J.  The  record  sets  forth  and  the  respondent  states,  in 
his  return,  that  in  answer  to  a  rule  filed  by  the  syndic  of  the  insol- 
▼ent  estate  of  Walter  G.  Balaun  and  wife  for  an  order  of  sale  to  sell 
the  right  which  was  afterward  bought  by  the  relator,  all  the  matters 
tUeged  by  the  relator  for  writs  of  certiorari  and  prohibition  were 
alleged  by  him  and  were  passed  upon  by  the  court,  after  having 
hetrd  the  evidence  in  open  court,  and  that  judgment  was  rendered 
in  open  court;  that  it  was  signed  after  all  the  delays  had  expired 
u  { while  respondent  was  in  the  city  and  at  the  court  house.  The 
respondent  adds  that,  had   such   not  been  the  case,  the  judgment 
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having  been  rendered  upon  an  interlocatory  proceeding,  it  required 
no  signature ;  that  no  objection  was  made  at  the  time  to  the  Jodge 
of  Division  0,  acting  for  respondent. 

Farther,  the  respondent  states  that  the  sale  of  the  right  was  a 
conservatory  act  established  by  the  evidence  which  was  introduced 
on  the  trial,  and  that  the  purchaser  has  no  interest  in  contesting 
the  validity  of  the  order  of  sale;  that  the  relator  is  in  actual  posses- 
sion of  '*  the  right  of  possession  "  which  was  adjudicated  to  him. 

In  the  brief  for  respondent  it  was  urged  that  the  judgment  was 
appealable,  and  that  relator's  remedy  was  by  appeal,  and  not  by 
writs  of  certiorari  and  prohibition. 

The  relator  avers  that  the  judgment  in  question  was  not  legally 
signed ;  that  the  judge  of  Division  0  was  on  the  14th  of  September, 
1897,  acting  in  the  place  of  the  judge  of  Division  B. 

Why  it  was  that  the  judge  of  the  latter  court  was  acting  in  place 
of  the  former  is  not  definitely  shown  of  record,  but  it  appears  that 
the  respondent  judge,  after  hearing  the  parties,  made  the  rule  abso- 
lute and  signed  the  judgment;  no  one  has  appealed  from  the  judg- 
ment. 

The  relator  argues  that  he  could  not  appeal  until  the  judgment  had 
been  legally  signed. 

The  judgment  was  actually  signed  by  the  respondent  judge,  who 
had  heard  the  case  (i.  e.,  by  the  judge  of  Division  B.) 

A  judgment  was  rendered  in  the  court  below,  which  was  appeala- 
ble,  as  it  was  regular,  at  least  on  the  face  of  the  papers.  On 
appeal  this  court  could  have  passed  upon  all  questions  regarding  the 
merits  of  the  case,  and  now  urged  on  this  application  for  writs  of 
prohibition  and  certiorari,  and  all  questions  of  validity  or  invalidity 
of  the  signature  of  the  judge.  This  court  has  repeatedly  declined 
to  entertain  an  appeal  from  an  unsigned  judgment,  but  here, 
legally  or  illegally,  the  judgment  ha^  been  signed  and  any  existing 
nullity  growing  out  of  an  illegal  signing  is  reviewable  on  appeal. 

"  Prohibition  is  not  a  proper  remedy  where  relief  can  be  reached 
through  appeal  or  injunction."  State  ex  rel.  Shaw  vs.  Ellis,  Judge, 
47  An.  1602. 

But  granted  for  an  instant  that  the  judgment  had  not  been  signed 
as  stated  by  the  relator,  there  was  no  necessity  for  the  signature. 
If  it  caused  irreparable  injury,  it  was  appealable. 

This  court  has  decided  that  a  judgment  of  the  court  making  the 
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State  V3.  Basile. 


rale  abflolate,  as  was  made  in  this  case,  is  not  reqaired  to  be 
fligned  (Fox  vs.  Executor,  1  An.  884) ,  and  that  the  signature  of  the 
jodge  is  reqaired  only  to  final  judgments.  Kraeutler  vs.  Bank,  40 
BoUnaon,  160;  Van  Winckle  vs.  Flecheanx,  12  La.  148. 

It  does  not  appear  of  record  that  the  court  was  without  jurisdic- 
tioD.  Moreover,  the  irregularities,  if  there  were  any  irregularities, 
tre  Dot  reviewable  in  these  proceedings. 

The  proceedings  being  regular  ar<»  wit'hin  the  jurisdiction  of  the 
court;  the  writs  applied  for  can  not,  under  our  jurisprudence,  be 
granted.    State  ex  rel.  Scallen  vs.  Judge,  46  An.  241. 

It  ia  ordered  and  adjudged  that  our  previous  order  is  set  aside, 
and  the  writ  is  denied. 


No.  12,600.  50    21 

115    460 

Statb  of  Louisiana  vs.  Eli  Bazilb. 

Act  No.  89  of  1896  held  not  to  Tlolate  the  constitutional  provlsfon  which  requires 

•▼ery  law  enacted  to  emhraoe  but  one  object  and  to  express  the  same  in  its 

title. 
Tbenile  of  criminal  eyidence  requires  the  prosecution  to  establish  the  guilt  of 

the  aoonsed  by  legal  and  sufflclent  evidence  to  the  satisfaction  of  the  Jury 

beyond  a  reasonable  doubt.    It  does  not  go  further  and  require  a  pr«pond*rance 

^testimony 
The  Jury  being  ezoluslye  Judges  of  the  facts  in  a  criminal  prosecution  may,  as 

their  Judgment  Indicates,  give  effect  to  the  testimony  of  certain  of  the  wit* 

nesses  and  disregard  that  of  others. 

APPEAL  from  the  Tenth  Judicial  District  Court  for  the  Parish  of 
Avoyelles.     CuUom,  Jr,.  J. 


if.  J.  OwMwn/Qham^  Attorney  General,  and  Fhanor  Breazealej  Dis- 
trict Attorney  (P.  A.  Simmons^  Jr,^  of  Counsel),  for  Plaintiff, 
Appellee. 


J.  H.  Overton  and  Alplumae  V.  Coco  for  Defendant,  Appellant. 


Snbmitted  on  briefs  December  81,  1897. 
Opinion  handed  down  January  10,  1898. 
Behearing  refused  January  24,  1898. 
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The  opinion  of  the  coart  was  delivered  by 

Blanchabd,  J.  The  accused  was  indicted  for  assault  with  intent 
to  rape,  convicted  and  sentenced  to  five  years  at  hard  labor. 

He  appeals  and  presents  as  error  the  refusal  of  the  trial  judge  to 
charge  the  ]ury  on  two  special  instructions  asked  for  on  his  behalf. 

The  first  was:  '<Ina  criminal  trial  the  State  must  establish  its 
case,  not  only  by  a  preponderance  of  evidence,  but  by  such  proof  as 
establishes  the  guilt  of  the  accused  to  the  satisfaction  of  the  jury 
beyond  a  reasonable  doubt." 

The  judge  having  already  charged  fully  the  law  of  *'  reasonable 
doubt,"  declined  to  give  the  special  charge  as  worded,  on  the  ground 
stated  in  the  bill  of  exceptions,  as  follows:  <*  Preponderance  of  evi- 
dence does  not  figure;  it  requires  on  part  of  the  State  proof  of 
guilt  by  legal  and  sufficient  evidence  to  establish  the  crime  to  the 
satisfaction  of  the  jury  and  beyond  a  reasonable  doubt." 

There  was  no  error  in  this.  The  rule  of  criminal  evidence  requires 
the  State  to  establish  the  guilt  of  an  accused  person  by  legal  and 
Bufficient  evidence  to  the  satisfaction  of  the  jury  beyond  a  reasona- 
ble doubt.  It  does  not  go  further  and  require  a  preponderance  of  tea- 
timony*  It  is  for  the  jury  to  weigh  the  testimony  of  each  witness 
called  on  behalf  of  the  prosecution  and  defense  and  to  give  such 
effect  to  the  same  as  in  their  judgment,  under  the  sanction  of  their 
oaths,  it  may  be  entitled,  always  bearing  in  mind  that  unless  they 
are  satisfied,  from  the  whole  evidence  adduced,  of  the  guilt  of  the 
accused  beyond  a  reasonable  doubt  they  must  acquit. 

The  second  special  instruction  asked  was:  **  Where  two  witnesses 
for  the  State  contradict  each  other  upon  some  material  fact,  It  is  the 
duty  of  the  jury  to  disregard  the  testimony  of  both,  especially 
if  their  testimony  can  not  be  reconciled." 

The  trial  judge  refused  this  on  the  ground  that  <'  the  jury  were 
sole  and  exclusive  judges  of  the  facts,  and  were  authorized  to  regard 
or  disregard  the  evidence  or  testimony  of  any  witness,  or  wit- 
nesses, either  in  whole  or  in  part,  as  in  their  judgment  the  testimony 
of  said  witness,  or  witnesses,  was  worthy  of  credit  or  not" — ^as  he 
had  already  charged  them. 

There  was  no  error  here.  The  law  is  accurately  stated  by  the 
judge. 

A  third  ground  urged  for  reversal  of  the  verdict  and  sentence  is 
that  the  law  under  which  defendant  was  tried  and  convicted  (Act 
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No.  59  of  1896)  is  anconstitational,  becaase  its  object  is  not  clearly 
set  forth  in  its  title. 

Act  59  of  1896  amends  and  re-enacts  Sec.  792  of  the  Revised 
Btatntes.  It  changes  that  section  only  in  the  term  of  punishment. 
The  earlier  law  fixes  the  pnnishment  for  the  offence  denounced  at 
"not  exceeding  two  years;"  the  later  law  at  "not  more  than 
twenty  years." 

The  provision  of  the  Oonstitution  which  the  re-enacting  law  is 
chimed  to  have  violated  is  Art.  29,  which  declares:  "  Every  law 
enacted  by  the  General  Assembly  shall  embrace  but  one  object,  and 
that  shall  be  expressed  in  the  title." 

The  title  cf  Act  No.  59  is:  "  An  act  to  amend  and  re-enact  Sec. 
792  of  the  Revised  Statutes  of  1870." 

The  point  here  raised  is  no  longer  an  open  question.  It  has  been 
settled  by  adjudications  of  this  court  against  the  contention  of  the 
defendant.  State  ex  rel.  Mouton  vs.  Read,  Judge  ad  hoc,  49  La.  An. ; 
Stite  ex  reL  Farrar  vs.  Qarrett,  29  An.  687;  State  ex  rel.  Rills  vs. 
BsRow,  30  An.  667. 

Jadgment  affirmed. 


No.  12,596. 
State  of  Louisiana  vs.  Willie  Gibson  and  Will  Dillon. 

Where  a  party  proceeded  against  by  information  filed  in  open  court  has  pleaded 
to  the  said  fntormatfon  and  goi^e  to  trial  and  is  convicted,  and  on  his  appeal 
tlie  Terdict  of  the  jory  and  Judgment  are  set  aside  and  the  case  remanded  for 
fnnher  proceedings,  it  is  too  late  for  him  to  urge  for  the  first  time  in  arrest  of 
Judgment  ofter  a  second  conylction,  that  the  information  had  been  filed  with- 
OQt  the  consent  of  the  court  first  obtained. 

Tile  defendant  by  pleading  to  an  information  waives  the  objection  that  the  said 
Information  was  filed  without  leave  of  court  first  obtained. 

APPEAL  from  the  Fourteenth  Jadicisl   District    Coart    foi    the 
^    Pariah   of  West  Baton  Rouge.     TaWot,   J. 


M.  J.  Cunningham,  Attorney  General,  and  Alex.  Hubert,  District 
Attorney,  (P.  A.  Simmons,  Jr.,  of  Counsel),  for  Plaintiff,  Appellant. 


Clarence  8.  Hubert  for  Defendant,  Appellee. 
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Sabmitted  on  briefs  November  20,  1897. 
Opinion  handed  down  November  29,  1897. 
Rehearing  refused  January  10,  1898. 


[iON.  J 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  The  following  entry  appears  on  the  minutes  of 
the  District  Court  for  the  parish  of  Iberville,  under  the  date  of  the 
14th  September,  1896 : 

"State  op  Louisiana 
vs. 
"  Willie  Gibson  and  Will  Dill 

"  Information  filed  for  *  larceny.'  " 

"  WUl  Dillon,  being  present  in  court,  was  regularly  arraigned, 
plead  not  guilty  and  asked  for  trial  by  jury  and  case  assigned." 

The  defendant  Dillon  was  subsequently  tried  and  convicted.  On 
appeal  to  the  Supreme  Court  the  verdict  and  judgment  were  set  aside 
and  the  case  remanded  for  a  new  trial  (State  vs.  Dillon,  48  An. 
1866) . 

On, the  return  of  the  case  to  the  District  Court  defendant  filed  (so 
the  minutes  state)  a  '*  demurrer,"  which  was  overruled  and  the  de- 
fendant was  sent  to  trial.  On  the  second  trial  he  was  again  con- 
victed, but  the  court  having  sustained  a  motion  in  arrest  of  judg- 
ment, the  State  appealed. 

In  the  brief  filed  in  behalf  of  appellee  it  is  stated : 

<*  Before  going  to  trial  accused,  by  his  counsel,  filed  a  demurrer  to 
the  proceedings,  based  on  the  fact  that  the  information,  though  filed 
in  open  court,  had  not  been  filed  with  the  consent  of  the  court  first 
obtained  as  required  by  the  statute.  This  demurrer  was  overruled  and 
the  accused  was  sent  to  trial.  No  reason  was  assigned  by  the  trial 
judge  and  no  bill  was  reserved  by  the  defence.  Dillon  was  found 
guilty.  A  motion  for  a  new  trial  was  made  and  overruled,  and  a 
motion  in  arrest  was  presented  by  the  defendant  on  the  ground  that 
the  information  against  him  had  not  been  filed  with  the  consent  of 
the  court  first  obtained. 

The  motion  was  sustained,  and  the  State  having  reserved  a  bill  of 
exceptions  to  the  ruling  of  the  court,  annulling  and  setting  aside  the 
verdict,  prosecutes  this  appeal. 

Appellee  calls  our  attention  to  Sec.  977  of  the  Revised  Statutes, 
which   declares  that  prosecutions  for  offences  not  capital  may  be 
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by  iDfonnation  with  the  leave  of  the  court  first  obtained,  and 
contends  that  the  law  makes  a  consent  of  the  court  prior  to 
the  filing  of  the  same  a  condition  precedent  to  a  prosecution  under 
an  information,  and  that  evidence  of  such  prior  consent  must  appear 
on  the  face  of  the  record. 

The  Attorney  General  contends  that  it  is  not  necessary  that  the 
minutes  of  the  court  should  show  affirmatively  that  the  leave  of 
court  was  first  obtained  to  file  an  information,  and  that  the  court 
ordered  it  filed,  when  the  minutes  show  affirmatively  that  said 
information  was  offered  to  be  filed  in  open  court  and  was  filed. 

He  also  directs  the  court  to  Act  No.  35  of  1880,  entitled  an  act  to 
provide  for  the  trial  of  offences  where  the  penalty  is  not  necessarily 
imprisonment  or  hard  labor,  or  death,  by  the  second  section  of 
which  act  it  is  provided  that  "District  Attorneys  may  file  informa- 
tion in  the  office  of.  the  clerk  of  the  District  Court,  which  said  filing 
shall  be  as  valid  as  if  made  in  open  court,"  and  to  the  fact  that  the 
penalty  for  larceny  is  not  necessarily  imprisonment  at  hard  labor  or 
death. 

Appellee's  reply  is  that,  though  under  this  act  the  District  Attor- 
ney may  file  the  information  in  the  clerk's  office,  out  of  open  court, 
he  none  the  less  must  have  had  prior  consent  of  the  court  to  filing 
of  the  information. 

The  information  in  this  case  was  filed  in  open  court,  the  accused 
was  arraigned  upon  it,  pleaded  not  guilty  and  asked  for  trial  by 
jury.  He  was  tried  and  coovicted.  Hu  appealed,  and  succeeded 
on  appeal  ic  having  the  verdict;  and  judgment  set  aside  and  the  case 
remanded  for  further  proceedings. 

It  was  only  upon  the  return  of  the  cause  to  the  District  Court  that 
he  urged  for  the  first  time  that  the  information  had  been  filed  with- 
out the  consent  of  the  court  first  obtained,  and  upon  the  overruling 
of  that  complaint  he  acquiesced  therein  and  reserved  no  bill  of 
exception.  He  was  tried  a  second  time  and  convicted,  and  there ^ 
after  was  successful  in  causing  the  proceedings  to  be  arrested  on  a 
motion  in  arrest  of  judgment.  We  are  of  the  opinion  that  the  court 
erred.  Every  affirmative  act  in  the  cause  from  the  filing  of  the 
information  down  to  the  return  of  the  cause  to  the  District  Court  evi- 
denced the  concurrent  knowledge  and  assent  of  the  court,  the  State 
and  the  accused  to  the  regularity  and  legality  of  the  proceeding 
against  the  present  appellee.    The  administration  of  criminal  justice 
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woald  be  thrown  Into  disrepute  were  an  accused  party  to  be  able  to 
hold  such  an  objection  in  reserve  to  be  utilized  only  after  his  case 
had  been  remanded  to  the  District  Court  for  a  new  trial.  It  was 
held  by  this  court  in  State  vs.  McCord,  23  An.  826,  that  *<  in  a 
criminal  case  the  objection  that  there  was  no  order  of  court 
authorizini;  the  filing  of  the  information  comes  too  late  if  only  made 
for  the  first  time  in  the  Supreme  Court."  We  are  of  the  opinion 
that  defendant  by  pleading  to  the  information  waived  the  objection 
he  now  urges. 

For  the  reasons  herein  assigned :  It  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  appealed  from  be  and  the  same  is 
hereby  annulled^  avoided  and  reversed,  and  appellee's  motion  in 
arrest  is  hereby  overruled  and  denied,  and  the  cause  reinstated  on  the 
docket  of  the  District  Court. 

It  is  farther  ordered  that  the  District  Court  do  enter  judgment  in 
the  cause  under  the  verdict  therein  according  to  law,  the  cause  beiog 
remanded  to  the  District  Court  for  that  purpose.  21  An.  848;  88 
An.  145. 


No.  12,582. 

State  of  Louisiana  ex  rbl.  Hibbbnia  National  Bank  vs.  The 
f  10*  ^  Judges  of  the  Coubt  op  Appeals  Fibst  Circuit. 

50     28  On  Application  for  a  Writ  of  Certiorari. 

112    714 

Judgment  was  rendered  on  appeal  by  the  Court  of  Appeals.  No  >iue8tion  of  Juris- 
diction In  tbe  pleading  or  In  argument  was  raised.  Want  of  Jurisdiction  was 
suggested  the  first  time  on  application  for  rehearing,  which  was  overruled. 

Under  ctfrMorari  or  prohibition  this  court  can  correct  proceedings  in  progress,  but 
after  the  proceedings  are  ended  writs  go  to  the  execution  of  the  judgments. 
C.  P.  847,  S!V3;5B.2i'. 


0 


N  APPLICATION  for  Writ  of  Vertiorari. 


John  A .  Richardaon  for  Relator. 


Bespondent  Jadges  for  themselvee. 
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Submitled  on  briefs  November  29,  1897. 
Opinion  handed  down  December  13,  1897. 
Rehearing  refused  January  24,  1898. 


The  opinion  of  the  court  was  delivered  by 

BltEAUX,  J.  This  is  an  application  for  a  writ  of  certiorari  to 
annul  and  have  declared  void  a  judgment  of  the  Court  of  Appeals 
on  the  ground  that  the  court  was  without  jurisdiction  ratione 
materise. 

The  facts  are  that  a  suit  was  brought  in  the  District  Court  for  the 
parish  of  Claiborne  by  a  judgment  creditor  of  T.  J.  Caldwell  for  a 
decree  annulling  a  mortgage  for  seven  thousand  dollars  on  the 
ground  of  simulation  and  fraud.  There  was,  it  appears,  a  note  for 
the  amount  identified  with  the  act  of  mortgage. 

The  transferees  and  holders  of  the  mortgage,  about  the  time  that 
Boit  was  brought  for  its  annulment,  proceeded  to  foreclose  the 
mortgage. 

The  salt  in  the  District  Court  terminated  in  favor  of  the  holders 
of  the  note  and  mortgage. 

On  appeal  to  the  Court  of  Appeals  the  judgment  was  annulled  and 
avoided  and  the  court  decreed  that  the  mortgage  and  the  note  iden- 
tified with  it,  as  above  stated,  were  null  and  void. 

It  appears  that  the  relator  here  and  the  appellee  in  the  Court  of 
Appeals  pleaded  his  cause  in  the  Court  of  Appeals,  yet  made  no 
saggestion  of  want  of  jurisdiction  of  that  court  at  any  time  prior  to 
judgment. 

On  application  for  rehearing  only;  the  appellee,  whose  judgment 
had  been  reversed,  suggested  the  want  of  jurisdiction  of  the  court 
to  decide  the  case.  The  application  for  a  rehearing  was  overruled. 
The  appellee  then  applied  to  this  court  for  writ  of  certiorarij  alleg- 
hig  that  the  Court  of  Appeals  have  declared  a  contract  amounting 
to  seven  thousand  dollars,  simulated. 

Respondents  set  forth  in  their  answer  to  relator's  petition  for  the 
writ  as  follows : 

'*  A  consideration  of  the  pleadings  and  the  record  will  disclose  the 
fact  that  both  plaintiff  and  defendant,  as  well  as  respondents,  treat- 
ed and  considered  the  case  as  a  revocatory  action." 

Be  this  as  it  may,  the  fact  remains  that  no  motion  to  dismiss  the 
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appeal  for  want  of  jnrisdiction,  and  no  soggestion  to  that  end  prior 
to  the  judgment  of  the  Court  of  Appeals  was  made. 

Unqaestionably,  the  Circuit  Court  of  Appeals  had  jurisdiction  to 
annul  the  mortgage  for  seven  thousand  dollars,  so  far  as  it  affected 
the  complaining  creditor,  whose  demand  was  for  less  than  two  thou- 
sand dollars. 

In  a  revocatory  action  the  test  of  jurisdiction  is  the  amo\int 
claimed,  save  in  case  which  does  not  here  apply.  Ex  rel.  Newman 
vs.  Judge,  recently  decided. 

In  an  action  de  simulation  the  value  of  the  property  involved  is 
the  test.  Katz  &  Barnett  vs.  Gill,  43  An.  1041;  C.  C.  1977,  Living- 
stone  vs.  Hardie  Bros.,  41  An.  3l2;  Loeb&  Bloom  vs.  Arent,  33  An. 
1086;  State  ex  rel.  Zuberbier  &  Behan  vs.  Judge,  34  An.  1215. 

Manifestly  the  Courc  of  Appeals  had  no  jurisdiction  to  annul  the 
transfer  of  the  note  of  seven  thousand  dollars  by  the  holders 
(Flower,  Piktnam  &  King)  to  the  bank.  The  transfer  might  well 
be  good,  although  the  mortgage  is  not  one  that  can  be  executed. 

The  nullity  of  the  transfer  [of  the  not*e  was  not  an  incident  to 
annulling  the  mortgage. 

Despite  the  situation  of  affairs  in  the  course  of  this  litigation,  we 
are  not  authorized  under  our  layrs  to  reverse  the  action  of  the  Cir- 
cuit Court  of  Appeals  and  annul  the  judgment — >thati8,  write  another 
judgment. 

The  writ  will  not  issue  to  the  end  of  reviewing  matters  which 
might  have  been,  but  were  not,  raised  in  the  court  below. 

Under  the  writs  of  certiorari  or  prohibition  we  can  correct  pro- 
ceedings for  lack  of  jurisdiction  while  the  proceedings  are  in  prog- 
ress, and  we  can  correct  execution  of  void  judgment.  But  after 
the  judicial  proceedings  are  ended  our  writs  go  only  to  the  exe- 
cution of  the  judgment.  C.  P.  847,  853;  Clark  vs.  Rosenda,  5 
Rob.  27. 

The  nullity  invoked  by  relator  is  that  the  court  had  no  jurisdiction 
to  decree  that  the  mortgage  was  void.  If  that  be  so,  then  the  rela- 
tor at  this  stage  of  affairs  must  seek  other  modes  of  relief  for  pro- 
tection against  the  judgment  void  for  want  of  jurisdiction. 

It  is  ordered  and  adjudged  that  the  preliminary  writ  be  set  aside 
and  that  the  relief  prayed  for  by  relator  be  refused  at  their  costs. 

Miller,  J.,  recused  on  account  of  relationship. 
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No.  12,531. 
L.  H.  Goldman  vs.  Simon  Goldman. 

Amicable  compounders  are  Jndicial  appointees  who  are  selected  by  the  parties  to 
a  litigation  over  partnership  and  like  matters;  but  once  they  haye  been  ap- 
pointed and  quallfled,  and  one  or  more  of  them  resign  and  others  are  ap- 
pointed Id  their  stead,  it  will  be  assumed  that  suoh  appointments  were 
aothorized  unless  the  contrary  clearly  appears. 

APPEAL  from  the  First  Jadicial  District  Ooort  for  the  Parish  of 
OoachiU.     JRotto,  J. 


BoaCner,  Potts  dk  Hudson  for  Plaintiff,   Vppellant. 


A.  A.  Gunby  and  E.  T,  Lamkin  for  Defendant,  Appellee. 


Argaed  and  submitted  Jane  3,  1897. 
Opinion  handed  down  Jane  22,  1897. 
Rehearing  refused  January  24,  1898. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  grounds  of  the  motion  are  (1)  that  the  judg- 
ment appealed  from  is  based  on  an  award  of  amicable  compounders 
aod  is  not  reviewable  on  appeal;  (2)  there  is  no  evidence  or  state- 
ment of  facts  in  the  record  from  which  this  court  can  review  the 
jadgoLent  appealed  from. 

The  theory  on  which  the  plaintiff  prosecutes  this  appeal  is,  that 
when  the  report  of  the  alleged  amicable  compounders  was  filed,  and 
the  defendant's  counsel  ruled  him  to  show  cause  why  same  should 
not  be  homologated,  his  counsel  submitted  an  extended  opposition 
thereto,  which  was.  on  motion  of  defendant's  counsel,  stricken  from 
the  record;  and  consequently  he  was  not  permitted  to  introduce  any 
evidence  in  support  of  his  opposition.  And  it  is  farther  to  the  effect 
that  there  were  no  amicable  compounders  selected  by  the  parties 
uid  appointed  by  the  court  conformably  to  law,  and,  for  that  reason, 
the  judgment  based  upon  the  report  which  was  submitted,  is  neces- 
>Mily  illegal,  and  therefore  appealable. 

In  oar  opinion  the  appellant  is  entitled  to  a  hearing  on  these  ques- 
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tioDs  of  law,  and  his  right  to  an  appeal  mast  be  recognized  and  sns* 
tained. 
The  motion  to  dismiss  is  denied. 

On  the  Merits. 

This  suit  is  one  for  the  settlement  of  a  commercial  partnership 
which  once  existed  between  the  plaintiff  and  defendant,  the  domicile 
of  which  was  in  the  city  of  Monroe ;  and  it  was  condncted  ander  the 
firm  name  and  style  of  L.  H.  Goldman  &  Brother,  from  1887  until 
the  end  of  the  year  1890,  when  it  was  dissolved  by  mutual  consent — 
the  defendant  retiring  and  the  plaintiff  being  left  in  possession  of  the 
books  and  assets  of  the  partnership  for  the  purposes  of  liquidation 
and  making  a  final  settlement  of  the  partnership  business  and 
affairs. 

The  plaintiff  avers  that  the  business  of  said  copartnership  has 
been  fully  liquidated,  and  that  there  is  due  him,  on  a  fair  settlement 
of  same,  by  the  defendant  as  his  copartner,  the  sum  of  five  hun- 
dred dollars ;  and  that  he  is  desirous  of  having  a  full,  fair  and  final 
settlement  thereof. 

The  answer  of  the  defendant  is  a  general  denial,  coupled  with  an 
averment  that  instead  of  being  indebted  to  the  plaintiff  ^^on  a  fair, 
just  and  legal  settlement  (plaintiff)  owes  him  (defendant)  three 
hundred  dollars;"  and  his  prayer  is  that  plaintiff's  demand  be 
rejected,  and  for  general  relief. 

As  appears  from  the  statement  of  the  case,  as  it  is  presented  upon 
the  appellee's  motion  to  dismiss  the  appeal,  there  was  a  submission 
made  of  the  partnership  books  and  accounts  to  persons  appointed 
by  the  judge  a  guo,  for  the  purpose  of  making  an  examination 
thereof,  and  a  report  of  their  findings  therefrom  to  the  court ;  and 
the  record  discloses  that  the  court  based  its  opinion  exclusively  upon 
the  report  of  the  experts  or  auditors,  and  rendered  a  judgment  in 
favor  of  the  defendant  for  the  sum  of  three  thousand  four  hundred 
and  sixty -seven  dollars  and  nineteen  cents,  and  all  costs  of  suit, 
including  the  fees  of  the  amicable  compounders. 

It  is  from  that  judgn^ient  that  the   plaintiff  prosecutes  this  appeal. 

A  better  understanding  of  the  course  of  proceedings  in  the  lower 
court  can  be  had  by  a  brief  historical  statement  of  them  as  they 
occur  in  the  record,  chronologically,  and  which  are  substantially  as 
follows,  viz. : 
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On  the  17th  of  November,  1806,  the  plaintiff  filed  a  petlticn  to  the 
effect  "  that  a  true  settlement  of  the  partnership  and  an  exact  show- 
ing of  the  items  of  debits  and  credits  between  the  partners  to  said 
bosinefls  can  best  be  made  by  auditors  appointed  by  the  court,  which 
Is  necessary  in  order  to  facilitate  the- trial  of  the  case." 

Thereupon  he  prayed  *'  that  the  court  appoint  two  auditors,  one  at 
the  SDggestion  of  the  plaintiff,  and  the  other  at  the  suggestion  of  the 
defendant,  who  shall  be  duly  summoned  and  sworn,  and  to  whom 
shall  be  (submitted)  the  books,  papers  and  accounts  of  the  mercan- 
tile  firm  of  L.  H.  Goldman  &  Bro.  for  their  examination,  investiga- 
tion, and  report  to  the  court  a  true  settlement  between  plaintiff  and 
defendant,"  etc.  *  *  *  »<  That  in  the  event  of  a  disagreement 
between  said  auditors  in  their  reports,  the  (judge)  shall  appoint 
A  third  (person)  as  arbitrator,  to  be  summarily  sworn,"  etc. 

On  the  same  date,  and  in  the  same  order,  the  judge  a  quo 
appointed  R.  L.  Prophet  and  H.  D.  King  auditors,  and  W.  R.  Hud- 
son as  umpire,  to  examine  the  books  and  papers,  and  report  as  pro- 
vided for  in  the  foregoing  petition ;  and  upon  the  followiqg  day  said 
parties  took  an  oath,  in  which  it  was  declared  that  they  '*  having 
been  appointed  as  experts  to  examine  the  boolcs,  papers  and 
accounts  of  the  late  firm  of  L.  H.  Goldman  &  Bro."  would  ^'  exam- 
ine said  books,  papers  and  accounts,  and  report  as  ordered  by  the 
eonrt,"  etc. 

On  the  8d  of  December,  1896,  said  committee  made  a  report 
of  their  investigation  to  the  court,  the  substance  of  which  is  cen  • 
taioed  in  this  statement,  viz. : 

"  We  would  also   represent  that   said    partnership,   as    we  are 
informed  by  both  parties,  was  dissolved  on  the  31st  of  January,  1891, 
and  that  on  that  day,  as  appears  from  the  face  of  the  ledger  proper, 
the  balance  due  to  Simon  Goldman,  the  retiring  partner,  was  five 
thousand  five  hundred  and  sixty- five  dollars  and  forty -four  cents, 
as  is  evidenced  k>y  the  business  statement  herewith  presented,"  etc. 
Thereupon  the  auditors  pray  that  they  be  discharged. 
Their  report  is  accompanied  by  a  memorandum  to  the  effect  that 
^'  the  above   figures  do  not  include  the  petty  ledger  accounts,  of 
which  there  is  no  record  in  the  general  ledger,  and  nothing  to  show 
that  they  were  included  in  the  settlement,  or  how  (same  were)  dis- 
posed of." 
On  the  7th   of  December,    1896,   the  defendant's  counsel   filed 
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a  motion,  in  which  he  invites  attention  to  the  fact  that  the  aiiditorB, 
in  making  their  examination  and  report,  had  failed  and  omitted  to 
take  into  account  the  petty  ledger  and  other  papers  and  memoranda, 
and  that  he  had  been  injared  thereby,  and  requested  the  court  to 
recommit  their  said  report  to  them  with  instructions  to  examine 
same,  and  make  an  additional  report;  and  upon  the  9th  of  Decem- 
ber, 1896,  the  court  a  qua  made  an  order  to  that  effect  upon  the 
agreement  of  the  parties — ^it  being  therein  recited  that  the  peraons 
so  appointed  '*  are  to  act  as  judicial  arbitrators  and  amicable  com« 
pounders  in  this  case  with  authority  to  hear  evidence  upon  all  differ* 
ences  between  both  sides  as  to  accounts  and  to  report  to  the  court  on 
Monday,  11th  of  December^  1896,"  etc. 

On  the  following  day,  December  10,  the  aforesaid  persons  took  and 
subscribed  an  additional  oath  as  judicial  arbitrators  and  amicable 
compounders. 

On  the  16th  of  December,  1896,  R.  L.  Prophet  resigned  his  trust  or 

'  appointment,  assigning  as  his  excuse  the  alleged  personal  insults  and 

abuse  of  W.  R.  Hudson,  a  member  of  the  committee  appointed  by 

the  court ;  and  said  resignation  was  received  by  the  court  and  he 

was  discharged  from  further  service. 

On  the  2lBt  of  December,  1896,  W.  R.  Hudson  andH.  D.  King,  the 
two  remaining  members  of  the  commlttee,madeareport  to  the  court, 
in  which  they  state  that  upon  taking  up  and  continuing  their  pre- 
vious  report  of  the  30th  of  November,  1896,  they  find  "that  the 
plain tifF,  L.  H.  Qoldman,  is  justly  indebted  and  due  to  Simon  Gold- 
man three  thousand  and  sixty -one  dollars  and  nineteen  cents  " — an 
amount  less  then  that  awarded  in  said  previous  report  by  two  thou- 
sand five  hundred  and  foar  dollars  and  twenty -five  cents. 

On  the  22d  of  December,  1896,  the  defendant's  counsel  filed  a 
motion  in  which  they  prayed  for  the  homologation  of  said  award,  and 
that  same  be  made  executory  and  a  judgment  be  entered  np  against 
the  plaintiff,  and  in  his  favor,  In  accordance  therewith;  and  there- 
upon the  plaintiff's  counsel  filed  an  opposition  thereto  on  the  grounds 
(1)  that  the  report  is  misleading  and  erroneous,  and  does  not  present 
a  true  showing  of  the  rights  of  the  partners  in  said  commercial  busi- 
ness;  (2)  that  said  report  was  not  participated  in  by  the  entire  com- 
mittee appointed  by  the  court,  but  that  same  was  the  result  of  the 
labors  of  but  two  of  them;  and  (3)  that  H.  D.  King,  a  member  of 
said  committee,  was  violently  prejudiced  against  him,  and  that  the 
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only  member  whom  he  was  permitted  to  select  had  been  compelled 
to  resigpD. 

On  considering  said  objections,  the  jadge  a  quo  appointed  H.  B* 
Newhall  to  fill  the  vacancy  occasioned  by  the  resignation  of  R.  L. 
Prophet,  and  recommitted  the  matter  to  the  full  committee  as  thus 
composed;  and  to  this  ruling  the  plaintiff  by  counsel  objected  and 
reserved  a  bill  of  exceptions  to  any  further  submission  to  this  com- 
mittee for  the  following  reasons,  viz. : 

'* For  the  reason  that  H.  D.  King,  one  of  said  compounders,  was 
not  fair  and  impartial,  as  (it  was)  contemplated  by  law  he  should 
be,  bnt  is  violently  prejudiced  against  plaintiff,  and  had  publicly  and 
repeatedly  announced  that  he  represented  on  that  committee  the 
interests  of  the  defendant,  and  proposed  to  look  especially  after  the 
same,  and  that  he  would  not  believe  the  plaintiff  on  his  oath  in  any 
manner." 

On  the  following  day  the  judge,  considering  the  grounds  of  plain- 
tifPs  complaint  against  H.  D.  King,  revoked  his  appointment  and 
selected  and  appointed  J.  J.  Jordan  in  his  place  and  stead,  and  as 
thas  constituted  the  judge  d  quo  again  committed  the  partnership 
affairs  to  the  three  amicable  compounders  for  examination  and  re- 
port, to  which  plaintiff's  counsel  objected,  and  excepted  in  general 
terms  without  assigning  any  additional  reasons  therefor. 

On  the  next  day,  December  24,  1896,  the  plaintiff's  counsel  filed  a 
motion  to  revoke  the  order  referring  this  case  to  amicable  com- 
poanden  for  the  following  reasons,  viz. :  (1)  that  R.  L.  Prophet  had 
resigned  and  the  court  appointed  another  person  to  fill  the  vacancy 
thns  occasioned  without  his  consent — said  appointment  was  without 
the  sanction  or  authority  of  law;  (2)  that  the  appointment  of  H.  D. 
King  and  W.  R.  Hudson  should  be  set  aside  and  revoked  because 
they  **are  not  fair  and  impartial,  but  are  violently  prejudiced  against 
the  plaintiff." 

The  jadge  declined  to  remove  W.  R.  Hudson,  and  having  removed 

H.D.King  and  appointed  J.  J.  Jordan  in  his  place,  the  motion  to 

rsToke  was  refused ;  and  upon  the  12bh  of  January,  1897,  the  three 

tmicable  compounders  took  and  subscribed  the  necessary  oath,  the 

plaintiif'B  counsel  retaining  no  bill  of  exceptions  to  the  ruling  of  the 
coart. 

On  January  19,  1897,  the  three  arbitrators  presented  their  report 
to  the  conrt,  showing  that  L.  H.  Goldman  is  indebted  to  the  defend- 
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ant  in  the  sam  of  three  thousand  four  handred  and  sixty-BeveD  dol- 
lars and  nineteen  cents,  for^ which  they  gave  jadgment  in  the  defend- 
ant's favor;  bat  the  report  explains  why  they  increased  the  pre- 
vious award  by  the  amount  of  three  hundred  and  ninety -six  dollars. 

The  report  contains  this  important  statementi  viz. : 

**  We  beg  to  state  that  we  have  not  been  furnished  with  all  the 
books  showing  assets  of  the  firm.  Both  their  petty  ledger  and 
another  small  ledger,  which  doubtless  show  assets,  can  not  be  or  are 
not  produced  by  the  plaintiff  in  this  case,  although  he  has  been 
repeatedly  asked  to  produce  the  same.  We  are,  therefore,  convinced 
that  many  of  the  assets  in  his  charge  are  not  accounted  for,  which, 
if  placed  in  the  hands  of  your  committee,  would  result  In  a  much 
larger  judgment  against  the  said  L.  H.  Goldman,  plaintiff  in  this 
case." 

On  the  20th  of  January,  1897,  the  defendant's  counsel  filed  a 
motion  to  homologate  said  award,  and  to  have  a  judgment  rendered 
pronouncing  it  executory ;  aid  after  due  service  of  said  motion  and 
order,  the  plaintiff's  counsel  filed  an  extended  opposition,  in  which 
are  set  out  with  detail,  and  particularly  all  the  grounds  heretofore 
recitedi  and  many  others  unnecessary  to  be  mentioned. 

This  was  followed  by  a  motion  on  the  part  of  the  defendant  to 
strike  out  the  averments  of  the  opposition,  principally  upon  the 
grounds  which  have  been  assigned  by  the  judge  a  quo  in  the  ruling^ 
he  had  made ;  and  said  motion  having  been  sustained,  the  opposition 
was  stricken  accordingly,  but  the  plaintiff's  counsel  retained  no  bill 
of  exceptions  to  the  ruling. 

Thereupon  the  judge  rendered  a  decree  homologating  and  approv- 
ing the  award  of  the  amicable  compounders  and  giving  a  judgment 
against  the  plaintiff  for  the  sum  of  three  thousand  four  hundred  and 
sixty-seven  dollars  and  nineteen  cents  in  favor  of  the  defendant; 
and  it  is  from  that  judgment  the  plaintiff  has  appealed. 

From  the  foregoing  statement  two  propositions  are  clearly  estab- 
lished, viz.:  (1)  that  the  plaiatiff  is  indebted  to  the  defendant  on  |i 
fair,  final  settlement  of  the  partnership  accounts  in  the  full  amount 
of  the  award,  if  not  more;  and  (2)  that  all  the  defences  and  objec- 
tions that  were  interposed  in  behalf  of  the  plaintiff  are  merely  tech- 
nical, and  under  the  circumstances  related,  can  not  be  favorably 
entertained. 

In  the  first  place  the  amicable   compoundera   were  selecte  d  and 
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appointed  by  the  court  apon  the  joint  motion  of  plaintiff's  and 
defendant's  coansel,  and  the  committee  reported  that  the  plaintiff 
was  indebted  to  the  defendant  in  the  snm  of  five  thousand  five  hun  - 
died  and  sisAy-flve  dollars  and  forty- four  cents. 

In  the  next  place  the  matter  was  recommitted  on  the  application 
of  defendant's  counsel,  and  two  out  of  the  three  arbitrators  reported 
that  the  plaintiff  was  indebted  to  the  defendant  in  the  sum  of  three 
thioDsand  and  sixty -one  dollars  and  nineteen  cents,  the  third  mem- 
ber of  the  committee  having  resigned  his  trust. 

Upon  the  defendant's  counsel  moving  for  the  homologation  of 
said  award,  plaintiff's  counsel  opposed  same  upon  the  ground  that 
it  was  participated  in  by  only  two  members  of  the  committee,  and 
that  another  was  violently  opposed  to  him;  and  this  opposition  hav- 
ing resulted  in  the  appointment  of  a  successor  of  the  one  resigned, 
the  plaintiff's  objection  was  removed. 

The  plaintiff's  counsel  then  urged  objection  to  il.  D.  King,  the 
third  member,  on  the  gn^ound  that  he  was  biased  and  prejudiced 
against  him,  but  the  judge  a  quo  at  once  removed  King  and  ap- 
pointed Jordan,  thus  again  completing  the  complement  of  three 
arbitrators.  To  this  appointment  plaintiff's  counsel  excepted,  but 
assigned  no  reason  for  his  objection. 

After  the  completion  of  the  board  and  the  three  amicable  com - 
poanders  had  subscribed  their  oaths,  the  plaintiff's  counsel  filed  a 
motion  to  annul  and  revoke  the  order  referring  the  case  to  amicable 
compounders;  but  upon  the  declination  of  the  judge  so  to  do  the 
counsel  reserved  no  bill  of  exceptions. 

And  when  the  arbitrators  presented  their  final  report  and  award 
to  the  coart  it  was  opposed  on  various  groands;  but  when  upon  the 
motion  of  the  defendant's  counsel  the  opposition  was  stricken  from 
the  record,  the  counsel  of  plaintiff  retained  no  bill  of  exceptions. 

It  is  nndoubtedly  true  and  conceded  that  amic&ble  compounders 
are  jndicisl  appointees  who  are  selected  by  the  parties  to  a  pending 
litigation  over  complicated  accounts  of  partnership,  though  appointed 
by  the  jadge  of  first  instance  and  are,  upon  their  oaths,  to  examine 
all  the  affairs  of  the  partnership  and  make  a  report  upon  which  the 
judgment  of  the  court  is  to  be  predicated;  but  once  they  are 
appointed  and  qualified  and  have  made  a  report,  and  thereafter  one 
or  more  of  them  withdraw,  or  are  removed  at  the  instance  of  one  of 
the  litigants,  and  one  or  more  are  appointed  in  their  stead,  it  wijl  be 
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aesomed  that  sach  appointments  have  been  made  with  the  knowledge 
or  acquiescence  of  the  parties,  in  the  absence  of  any  specific  objec- 
tion having  been  made  seasonably  to  their  appointment  on  the 
ground  thai  the  judge  had  not  the  authority  to  make  the  appointment 
and  a  bill  of  exceptions  retained  to  hie  ruling. 

If  this  were  not  so,  parties  litigant  would  have  the  opportunity  of  * 
testing  the  strength  of  demands  of  parties  who  are  opposed  to  them, 
by  means  of  the  award  of  arbitrators,  to  whose  capaciiy  they  could 
object  subsequently,  in  case  the  report  were  unfavorable  to  their 
interest,  or  in  which  they  could  acquiesce  in  case  the  award  was 
favorable  thereto. 

This  situation  of  aftairs  is  clearly  shown  in  this  case. 

For  it  was  upon  the  petition  of  the  plaintiff  a^*  the  member  of  the 
copartnership  who  retained  the  assets  and  was  entrusted  with  the 
liqaidation  of  its  affairs  that  this  suit  was  brought.  It  was  upon  his 
petition  that  amicable  compounders  were  selected.  And  it  was  upon 
his  motion  that  the  first  award  against  him  was  set  aside  because 
there  were  "but  two  of  the  arbitrators  participating  therein — the  third 
member  who  was  appointed  at  his  suggestion  having  resigned.  And 
it  was  also  upon  his  motion  that  another  member,  H.  D.  King,  was 
removed  on  the  ground  of  alleged  prejudice  against  him  and  J.  J. 
Jordan  appointed  in  his  place,  notwithstanding  King  had  been 
chosen  by  the  defendant. 

The  learned  judge  of  the  lower  court  was  evidently  disposed  to  do 
his  utmost  to  secure  the  most  competent  and  unbiased  persons  pos- 
sible for  the  discharge  of  the  delicate  and  responsible  duties  which 
the  law  has  imposed  upon  amicable  compounders,  and  in  so  doing 
his  rulings  were  nearly  altogether  in  favor  of  plaintiff. 

Our  examination  of  the  record  has  fully  satisfied  our  minds  that  he 
has  done  substantial  justice  between  the  parties. 

Judgment  affirmed. 

The  Chief  Justice  takes  no  part  in  this  case. 


No.  12,482. 
Mrs.  Margaret  Russell  vs.  John  H.  Lano. 

The  law  of  1874  decreeing  the  prefcrlption  of  three  years  against  actions  to  inval- 
idate tax  titles  held  to  be  in  force  and  applicable  to  facts  of  this  case. 

rurpoae  of  this  statute  is  to  obviate  necessity  on  part  of  purchasers  at  tnx  sales, 
after  lapse  of  three  years,  of  substantiating  validity  of  the  tax  titles  under 
which  they  hold 
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Wbero  the  purchaser  has  actual  and  open  possessfon,  this  fact  puts  original  owner 

aoder  notice  of  necessity  of  bringing  his  action  within  the  time  fixed,  In  default 

of  which  the  bar  of  the  statute  applies. 
Defendant  has  the  right  to  stand  on  his  possession.    Plaintiffs  can  not  force  him. 

In  defence,  to  assume  the  attitude  of  plaintiff  In  a  petitory  action. 
Instant  case  distinguished  from  Bemlck  vs.  Lang,  47  An.  922;  Blood  vs.  Negrotto, 

47  An.  1132;  Johnson  ts.  Martinez,  48  An.  52;  Hoyle  vs.  Athletic  Club,  48  An.  879; 

Breanx  vs.  Negrotto,  43  An.  428. 
The  law  relative  to  the  assessment  of.property  for  taxation.  Its  description,  proper 

aseof  name  of  owner,  bow  to  be  listed  when  held  In  indlvlslon,  etc.,  stated. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King^  J. 

WaU  &  Wait  for  Plaintiff  and  Intervenors,  Appellees. 


J.  Zach.  Spearing  for  Defendant,  Appellant. 


Arfcoed  and  sabmitted  June  14,  1897. 
Opinion  handed  down  January  24,  1898. 


The  opinion  of  the  Court  was  delivered  by 

Blanchabd,  J.  The  plaintiffs  and  certain  parties  who  appear  as 
interveners  claim  the  ownership  and  possession  of  certain  real  estate 
in  the  parish  of  Orleans. 

The  title  under  which  this  claim  is  made  is  set  up,  and  it  is  averred 
that  the  defendant  is  wrongfully  in  possession  of  the  property,  with- 
oat  valid  title  to  sapport  the  ownership  which  he  asserts. 

Defendant  answers  that  he  is  in  possession  as  owner  under  good 
and  valid  title.  He  sets  forth  this  title,  and  from  it  we  gather  that 
the  property  was  sold  at  tax  sale  in  1885  under  the  provisions  of  Act 
No.  82  of  1884,  for  State  taxes  due  thereon  for  the  years  from  1871  to 
1878,  both  inclusive,  and  was  bought  by  Orloff  Lake,  who,  subse- 
qnenkly,  sold  to  Lallance,  and  he,  in  1891,  to  defendant. 

On  his  behalf  it  is  farther  averred  that  the  property  had  been 
idjndicated  to  the  State  in  1885  for  the  unpaid  State  taxes  due 
thereon  for  the  years  from  1880  to  1888,  inclusive,  and  that  defend  - 
tnt,  having  redeemed  the  same  by  paying  the  amount  due  the  State, 
had  become  subrogated  to  the  rights  acquired  by  the  State  under  the 
ftdJQdication  aforesaid. 


88  SUPREME  COURT  OP  LOUISIANA. 

Russell  vs.  Lang. 

From  a  judgment  sustaining  the  demands  of  the  plaintiff  and  inter  - 
venors  and  decreeing  them  owners  of  the  property  in  controversy, 
defendant  prosecutes  this  appeal. 

In  this  court  he  files  the  plea  of  prescription  of  three  and  five 
years,  and  especially  does  he  insist  that  this  action  is  barred  by  the 
prescription  of  three  years.  This  latter  prescription  is  bottomed 
upon  Sec.  5 of  Act  No.  105  of  1874,  which  is  as  follows:  *  *  * 
'<  Any  action  to  invalidate  the  titles  to  any  property  purchased  at 
tax  sale  under  or  by  virtue  of  any  law  of  this  State,  shall  be  pre- 
scribed by  a  lapse  of  three  years  from  the  date  of  such  sale." 

It  is  shown  that  the  tax  sale  in  question  was  made  in  1885, 
whereas  the  present  suit  was  not  filed  until  1894. 

The  law  of  1874,  quoted  above,  is  still  in  force.  It  has  survived 
the  adoption  of  the  Constitution  of  1879  and  all  tax  enactments  of 
the  General  Assembly  since  then.  Barrow  vs.  Wilson,  39  An.  403; 
McDougall  vs.  Monleznn,  39  An.  1010;  Smith  vs.  City,  43  An.  733; 
Michel  vs.  Stream,  48  An.  341. 

It  is  distinctly  a  statute  decreeing  the  prescription  of  an  action.  It 
does  not  purport  to  cure  defects,  nor  does  it  concern  itself  with  the 
rights  of  parties.  Its  simple  declaration  is  that  whatever  rights 
parties  may  have  they  must  assert  them  within  three  years,  or  for- 
ever thereafter  **  hold  their  peace."  It  creates  a  positive  bar  against 
*'  any  action  to  invalidate  "  a  tax  title  after  the  lapse  of  three  years. 
Barrow  vs.  Wilson,  39  An.  406. 

It  is  a  statute  of  repose,  sanctioned  alike  by  reason,  sound  policy 
and  authority.  Blackwell,  Tax  Titles,  p.  648;  Oooley  on  Taxation, 
p.  376;  McElmoyle  vs.  Ooheo,  13  Peters,  312. 

Defendant  and  the  authors  of  his  title  hold  under  a  deed  from  the 
State  Tax  Collector,  which  sets  forth  that  the  property  was  sold  for 
the  non-payment  of  taxes.  They  went  into  possession  under  this 
purchase  of  the  identical  property  claimed  by  plaintiffs,  and  this 
possession  has  been  adverse  to  plaintiffs  for  nearly  nine  years.  This 
is  a  sufficient  showing  upon  which  to  predicate  the  plea  in  bar  of  the 
action.  Breaux  vs.  Negrotto,  43  An.  426;  Barrow  vs.  Wilson,  39 
An.  409. 

In  order  to  invoke  the  plea  it  is  not  required  defendant  should 
show  that  all  the  requisitions  of  the  law  had  been  complied  with  in 
order  to  make  the  tax  deed  a  valid  and  indefeasible  conveyance  of 
the  title.    If  such  proof  were  essential  before  defendant  could  have 
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the  benefit  of  the  law,  it  would,  in  effect,  be  reqairing  him  to  shew 
that  he  had  no  need  of  the  protection  of  the  statute  before  he  could 
avail  himself  of  its  provisions.  Such  a  construction  would  deprive 
the  statute  of  the  effect  it  was  clearly  intended  to  have,  viz. :  obvi- 
ating the  necessity,  on  part  of  purchasers  at  tax  sales,  after  the  lapse 
of  three  years,  of  substantiating  the  validity  of  tax  titles  under  which 
they  hold.    Pillow  vs.  Roberts,  18  How.  472. 

A  similar  statute  in  Wisconsin  was  held  by  the  Supreme  Court  of 
that  State  to  be  of  such  binding  force  that  if  the  tax  purchaser's  pos- 
session had  been  actual  and  open,  and  the  suit  to  annul  his  title  was 
not  brought  within  the  three  years,  the  statute  would  protect  him 
even  if  the  tax  deed  was  void  on  its  face.  Lindsay  vs.  Fay,  25  Wis. 
460. 

The  action  under  consideration  is  not  one  of  jactitation  or  slander 
of  title.  Plaintiff  and  interveners  are  not  in  possession  of  the  prop  • 
erty;   defendant  is,  and  is  so  alleged  to  be  in  plaintiff's  petition. 

Defendant  has  the  right  to  stand  on  his  possession.  Plaintiffs  can 
not  force  him,  in  defence,  to  assume  the  attitude  of  plaintiff  in  a  peti- 
tory  action.     Michel  vs.  Stream,  48  An.  848. 

Plaintiffs  found  defendant  in  possession  under  a  title  deriving  its 
source  from  a  tax  sale.  Their  suit,  under  some  disguise,  is  virtually 
an  attack  on  his  title  and  on  the  tax  sale.  This  is  shown  by  the  cir- 
cumstance that  they  make  the  State  of  Louisiana  a  party  through  the 
Attorney  General,  who  is  asked  to  be  cited  in  order  that  the  -State 
may  assert  title  to  the  property,  '*  if  she  have  any." 

The  State  could  have  no  title  or  interest  except  that  she 
had  acquired  it  at  tax  adjudication  and  stood  remotely  in  the  char- 
acter of  warrantor  to  those  to  whom  she  had  subsequently  conveyed 
the  property. 

We  think  plaintiffs  have  thus  directed  their  attack  against  defend- 
ant in  such  way  as  enables  him  to  invoke  the  plea  of  prescription  of 
three  years  against  the  action.     Michel  vs.  Stream,  48  An.  848. 

This  court  observed  truly,  in  a  case  already  cited,  that  the  statute 
awarding  this  prescription  does  not  concern  itself  with  the  strength 
of  one  title  or  the  weakness  of  the  other. 

Plaintiffs  asserted  a  right.  This  required  an  action  at  law  to 
enforce  it. 

They  were  out  of  possession  and  must  necessarily  sue  to  acquire  it. 
In  order  to  acquire  it  they  must  show  a  better  title  than  the 


40  SUPREME  COURT  OF  LOUISIANA. 

Russell  TS.  Langr. 

one  defendant  has.  They  knew  that  defendant  was  in  possession  as 
owner  under  a  title  having  its  origin  in  a  tax  sale.  The  deed 
evidencing  this  title  accurately  describes  the  property  and  is  other- 
wise sufficient  in  terms  to  transfer  its  title.  Plaintiffs'  suit  must  be 
viewed  as  one  intended  to  test  the  validity  of  this  title.  Defendant's 
title  must  prevail  over  that  of  plaintiffs  unless  the  latter  can  get  rid 
of  it  by  showing  that  as  a  tax  title  it  is  void  for  inherent  defects 
such  as  want  of  fulfiiment  of  the  requirements  of  law  in  the  matter 
of  the  assessment  of  the  property  for  taxation,  or  in  the  proceedings 
taken  for  its  sale  for  non-payment  of  taxes. 

When  plaintiffs  attempt  to  make  this  showing  they  run  up  against 
the  barrier  of  the  prescription  of  three  years.  They  are  told  by  the 
law  that  even  if  inherent  defects  in  defendant's  tax  title  exist,  they 
have  no  right  of  action  to  inquire  into  the  same  after  the  lapse  of 
three  years  from  the  date  of  the  tax  sale. 

It  is  impossible  to  view  plaintiffs'  action  in  any  other  light  than 
one  to  dispossess  defendant  by  assaulting  and  overthrowing  the  tax 
title  which  is  the  basis  of  his  possession. 

The  road  over  which  plaintififs  must  travel  to  deliver  this  assault  is 
barricaded  by  the  prescription  invoked.  The  court  can  not  do 
otherwise  than  enforce  the  limitation  and  deny  the  action. 

It  was  held  in  Barrow  vs.  Wilson,  Bii-pra^  that  where  a  purchaser 
at  tax  sale  has  actual  and  open  possession  of  the  property  so  pur- 
chase^, this  fact  puts  the  original  owner  under  notice  of  the  neces- 
sity of  bringing  his  action  within  three  years,  and  if  he  fails  to  do  so 
the  bar  of  the  statute  applies. 

The  instant  case  is  distinguishable  from  Remick  vs.  Lang,  47  An.^ 
922.  In  that  case  the  defendant  was  not  in  possession  of  the  prop- 
erty under  his  tax  title.  Plaintiff  being  in  possession,  his  action  was 
one  of  jactitation  or  slander  of  title,  and  he  sought  also  to  enjoin  the 
defendant  from  asserting  title  based  on  the  tax  deed,  and  to  have 
the  deed  annulled. 

The  property  had  been  adjudicated  to  the  State  for  taxes  prior  to 
1880,  and  in  1885  had  been  sold  by  the  State  to  Lake,  who  in  turn 
sold  to  Perkins  and  the  latter  to  the  defendant.  But  Lake  and  his 
vendees  failed  to  pay  the  taxes  that  had  accrued  after  1879.  Where- 
upon, in  1893,  plaintiff  (original  owner)  paid  all  taxes  accruing  since 
1879  and  took  formal  redemption  and  subrogation  from  the  State  for 
same,  continuing  on  in  possession  of  the  property.     Because  of  fail- 
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ore  to  pay  the  taxes  assessed  on  the  property  sabseqnent  to  1879, 
and  which  were  doe  when  the  defendant  parchased  from  the  State 
and  which  he  assumed  to  pay,  it  was  held  that  no  title  whatever 
passed  to  the  defendant — reaffirming  the  doctrine  annoanced  in  State 
Gi  rel.  Martinez  vs.  Tax  Collector,  42  An.  677,  and  State  ex  rel.  Pow- 
ers vs.  Becorder,  45  An.  56. 

Under  these  circumstances  the  defendant,  being  neither  in  posses  - 
sion  of  the  property,  and  no  title  from  the  State  having  passed  to 
him,  was  not  in  a  position  to  invoke  the  prescription  of  three  years 
in  bar  of  the  action  brought  against  him.  Whereas,  in  the  instant 
case,  defendant  is  in  possession  of  the  property,  and  he,  not  plaintiff, 
has  paid  the  taxes  accrning  on  the  property  since  1879,  receiving  in 
his  own  name,  before  this  suit  was  filed,  the  State's  redemption, 
relinqaishment  and  subrogation  for  and  on  account  of  said  taxes. 

Under  these  different  cfrcumstsnces,  the  present  defendant  is  in 
position  to  invoke  the  prescription  denied  in  the  other  case. 

For  the  same  reasons  the  case  at  bar  is  distinguishable  from  that 
of  Blood  vs.  Negrotto,  47  An.  1182,  another  of  the  cases  relied  on  by 
plaintiff's  counsel. 

So,  too,  the  cases  of  Johnson  vs.  Martinez,  48  An.  52;  Hoyle  vs. 
Athletic  Club,  48  An.  879 ;  and  Breaux  vs.  Negrotto,  43  An.  428,  are 
to  be  differentiated  from  the  present  one. 

In  each  of  those  cases  defendant  claimed  under  an  adjudication  to 
the  State  for  taxes  accrued  since  1880,  followed  by  a  sale  by  the 
State  to  the  author  of  defendant's  title,  and  it  was  held  that  sales 
for  taxes  accruing  since  the  Oonstitution  of  1879  must  be  preceded 
by  notice  to  the  owner,  or  no  title  passes,  and  in  the  first  named 
case  it  was  said  that  neither  the  prescription  of  three  or  five  years 
cared  the  want  of  this  notice  required  by  the  organic  law. 

In  the  instant  case  defendant  holds  under  an  adjudication  to  the 
State  for  taxes  which  had  accrued  for  the  years  1871  to  1878,  or 
htfore  the  Constitution  of  1879,  followed  by  a  sale  by  the  State  to  the 
anthor  of  his  title.  The  <<  notice"  prescribed  by  Art.  210  of  the  Con- 
stitQtiou  refers  only  to  taxes  accruing  subsequent  to  1879. 

Defendant  shows  payment  by  Lake  (one  of  the  authors  of  his  title) 
of  the  purchase  price  of  the  property  at  tax  sale  from  the  State, 
lliis  extmgnished  all  the  taxes  due  prior  to  1879.  He  shows  pay- 
ment of  taxes  due  the  State  from  1880  to  1887  inclusive,  and  produces 
t  redemption  certificate  from  the  State  in  his  favor.     As  to  the  taxes 
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due  the  city  of  New  Orleans  from  1880  to  1885  inclnsivey  which  were 
assumed  as  part  of  the  purchase  price,  it  appears  that  neither  de- 
fendant nor  the  author  of  his  title  have  paid  the  same.  Because  of 
this  plaintiffs  contend  that  no  title  has  passed  to  defendant,  and  such 
was  the  doctrine  announced  in  West  vs.  Neg^rotto,  48  An.  922,  and 
other  cases. 

But  it  appears  that  immediately  after  Lake  acquired  the  property 
from  the  State  he  sold  to  Lallance,  and  the  latter  then  filed  suit  in 
the  District  Court  against  the  city  of  New  Orleans  to  be  relieved  of 
payment  of  city  taxes.  The  city  contested  the  action,  but  there  was 
judgment  decreeing,  in  effect,  that  the  property  in  question  owed  no 
city  taxes  for  the  years  from  1880  to  1885,  inclusive.  This  judg- 
ment, rendered  in  1886,  seems  not  to  have  been  appealed  from,  and 
however  erroneous  it  may  have  been,  it  is  now  final  and  conclusive 
against  the  city  and  forms  res  judicata  as  to  the  city  taxes,  for  the 
non-payment  of  which  plaintiffs  assert  no  title  passed  to  Lake  and 
his  vendees.     Reed  vs.  His  Creditors,  89  An.  120,  125. 

After  this  judgment,  which  was  acquiesced  in  by  the  parties  hav- 
ing an  interest  to  contest  the  same,  it  was  not  to  be  expected  that 
the  State's  vendees  would  pay  the  city  taxes,  especially  since  they 
were  in  possession  of  the  property  under  the  State's  title  and  held 
the  State's  redemption  certificate  for  the  State  taxes  since  1879. 

The  property  in  this  case  was  so  described  as  to  be  susceptible  of 
easy  identification.     84  An.  255. 

The  description  of  urban  property  for  assessment  purposes  may  be 
made  by  reference  to  the  plan  of  the  city,  town,  or  village  where  sit* 
uated.  Sec.  20,  p.  139,  Acts  1877;  Sec.  7,  p.  122,  Acts  1882;  Act  140 
of  Acts  of  1890. 

In  the  instant  case  the  number  of  the  square  was  given,  by  what 
streets  bounded,  and  the  numbers  by  which  the  lots  were  designated 
in  the  squares  were  stated.  That  sufficed  for  identification.  15  An. 
15;  41  An.  765. 

The  property  was  assessed  in  the  name  of  J.  R.  Russell  for  the 
years  1880  to  1885,  inclusive,  and  described  as  one  half  of  square  No.  35, 
Greenville,  Lots  11  to  20 — Oliver,  Wall,  Lowerline  and  Pine  streets. 
This  description  was  not  inadequate,  and  the  assessment  in  the  name 
of  Russell  was  the  assessment  in  the  name  of  one  of  the  owners  in 
indi vision.  This  assessment  can  not  be  held  an  absolute  nullity.  It 
was  sufficient  as  to  the  interest  of  Russell  in  the  property  which 
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was  an  undivided  half,  and  if  the  taxes  dae  by  -his  interest  were  not 
paid|  that  interest  (an  andivided  half)  could  be  legally  sold  under  an 
aaaoMment  which  placed  the  whole  property  in  the  name  of  Russell. 
An  assessment  of  the  entire  property,  correctly  described,  in  his 
name,  while  error  as  to  the  whole,  was  not  error  as  to  his  half,  on 
the  principle  that  the  greater  includes  the  less. 

It  is  true  Russell  died  in  August,  1881,  and  notwithstanding  his 
death  his  name  was  continued  in  use  in  the  assessment  of  the  prop- 
erty. If  it  was  illegal  to  so  assess  the  property,  or  his  interest  in  it, 
after  his  death,  this  objection  falls  as  to  the  assessment  for  the  years 
1880  and  1881.  He  was  alive  when  the  assessment  was  made  in 
those  years,  which  are  years  for  the  non-payment  of  whose  taxes 
the  property  was  adjudicated  to  the  St^te.  It  has  been  held  that  if 
the  assessment  of  property  and  proceedings  had  leading  up  to  a  sale 
tor  taxes  were  sufflcient  and  legal  in  any  one  of  the  years  for  whose 
taxes  the  property  was  sold,  the  tax  title  will  be  maintained. 

The  lots  were  evidently  vacant  and  unoccupied  and  plaintiffs  had 
no  agent  to  represent  them  in  New  Orleans.  They  resided  out  of 
the  State  and  there  was  no  one  in  possession  of  the  property  hold- 
hig  onder  plaintiffs. 

When  Lake  bought  from  the  State  he  and  his  vendees  took  posses - 
lion,  no  writ  of  possession  being  necessary  for  the  purpose. 

Besides,  it  appears  that  from  1871  to  1885,  when  the  State  sold  to 
Lske--a  period  of  fourteen  or  fifteen  years — no  taxes,  city  or  State, 
were  paid  on  the  property  by  plaintiffs,  or  by  those  from  whom  they 
derive  title.  They  did  not  return  the  property  for  assessment,  nor 
to  be  listed  for  taxation,  nor  did  they  seek  in  any  way  to  meet  their 
tax  obligations  to  the  city  and  State. 

Under  these  circumstances  there  would  seem  to  be  little  or  no 
^nlty  In  ithe  demand  of  plaintiffs,  and  the  observations  of  this  court 
on  a  somewhat  similar  state  of  circumstances  in  Webre  vs.  Lutcher 
&  Moore,  45  An.  579,  apply  with  much  force  here. 

We  are  referred  to  Hayes,  Administrator,  vs.  Viator,  38  An.  1162, 
ts  holding  that  **  lands  held  in  indi vision  by  several  parties  must  be 
MMOBod  as  a  whole  in  the  name  of  all  the  joint  owners." 

This  quotation  is  taken  from  plaintifif' a  brief.  It  is  the  syllabus  of 
the  case  merely,  and  the  syUabus  is  erroneous.  A  reading  of  the 
^y  of  the  opinion  shows  that  no  such  proposition  was  sustained 
tad  it  is  not  true  in  law. 
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There  are  two  ways  of  legally  assessing  real  property  held 
by  two  or  more  parties  la  indi vision.  One,  and  the  better  way, 
is  to  assess  to  each  his  undivided  interest;  the  other,  to  assess  the 
property  as  belonging  jointly  to  the  parties,  giving  the  name  of  each 
individnal  owner,  followed  by  the  description  of  the  property.  Or, 
if  a  firm,  or  basiness  company,  corporation  or  association  owns  the 
property,  it  may  be  legally  assessed  in  the  name  of  sach  firm,  com- 
pany, corporation  or  association.  And  in  placing  the  names  of  tax- 
payers on  the  assessment  rolls,  while  it  is  better  to  give  the  Christian 
or  baptismal  names,  it  suffices  to  use  the  initials,  followed  by  the 
family  or  surname — thus,  *' J.  R.  Rassell." 

This  designation  of  the  name  of  the  owner,  followed  by  a  correct 
description  of  the  property,  fulfils  the  requirements  of  the  law. 
Douglas  vs.  Dakin,  46  Cal.  51. 

And  if  there  be  two  joint  owners,  and  the  name  of  one  only  is  used, 
followed  by  an  accurate  description  of  the  property,  this  suffices  to 

0 

bind  the  interest  of  the  one  whose  name  is  used,  for  hiR  share  of  the 
taxes,  but,  of  course,  can  not  bind  the  other  individual  owner  whose 
name  is  not  used,  nor  his  interest  in  the  property.  The  cases  of 
Thibodeaux  vs.  Kellar,  29  An.  509,  and  Hayes  vs.  Viator,  33  An. 
1164,  cited  in  opposition  to  this  view,  do  not  sustain  the  pretension. 

Plaintiffs'  contention  that  the  adjudication  to  the  State  for  taxes 
due  subsequent  to  1879,  is  void  because  not  preceded  by  the  notice 
required  by  Art.  210  of  the  Constitution  can  not  be  sustained.  There 
is  nothing  in  the  record  to  rebut  the  presumption  that  this  notice 
was  properly  given  to  Russell,  at  least  for  the  taxes  for  the  years  he 
was  alive,  1880  and  1881.  The  deeds  to  the  State  for  the  taxes  of 
those  years  so  state,  and  the  Constitution,  Art.  210,  declares  that  all 
deeds  of  sale  by  collectors  of  taxes  shall  be  received  by  courts  in 
evidence  as  prima  facie  valid  sales,  and  Sec.  3  of  Act  No.  82  of 
1884  distinctly  declares  that  duly  certified  copies  of  such  deeds  shall 
be  full  proof  of  the  recitals  thereof.  See  Saunders  on  Taxation,  p. 
313;  Acts  of  1880,  p.  99,  Sees.  34,  35,  36. 

Defendant's  deed,  then,  was  proof  of  notice  unless  overthrown  by 
stronger  proof  that  no  notice  was  given,  which  was  not  the  case. 
There  is  no  proof  to  contradict  the  recital  of  the  proper  giving  of  the 
notice.  43  An.  433,  434;  33  An.  438;  35  An.  893;  Stroebel  vs.  Seeger, 
49  An.  36.  See  Del  Castillo,  plaintiff  in  error,  vs.  McConnico  el  al. , 
decided  by  the  Sapreme  Court  of  the  United  States  at  October  term 
1897. 


FIFTIETH  ANNUAL  REPORTS,  1898.  46 

State  ex  rel.  Courrege  vs.  Mayor. 

Besides,  the  facts  of  this  case  brings  it  within  the  rule  laid  down  in 
Webre  vs.  Latcher  &  Moore,  45  An.  574|  as  to  unknown  owners,  rel- 
ative to  whom  notice  by  publication  is  sufficient,  and  the  tax  collec- 
tor's deed  to  the  Slate  declares  ^that  the  notice  required  in  case  of 
unknown  ownres  was  given. 

It  \b  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  the 
demand  of  plaintiff  and  intervenors  be  rejected  at  their  costs  in  both 
courts. 

Mb.  JusncB  Breaux:  I  concur  in  the  decree. 

Mr.  Justice  Millgr :  I  concur  in  the  decree. 


h 


L.  O.  Hanker,  Weeks  (&  Weeks  and  Foster  <&  Broussard  for  Relator. 


A.  J.  Cammack  and  Walter  J,  Burke  &  Bro,  for  Respondent. 


Submitted  on  briefs  September  6,  1897. 
Opinion  handed  down  January  10,  1808. 

Decree  amended  as  to  costs  and  rehearing  refused  February  7, 
1898. 


No.  12,584.  .-gp^^ 

State  of  Louisiana  ex  rbl.  J.  M.  Courreoe  vs.  John  Fisher,      lio — S 

111  I    817 

Mayor  of  the  Town  of  New  Iberia.  ' 

Application  for  writs  of  certiorari  and  prohibition.  Relief  asked  from  sentence  of 
floe  and  imprisonment  by  mayor's  court,  based  upon  allegi^tlons  of  illegality 
and  nullity  in  reference  to  both  form  and  matter. 

ReiTQlftrity  and  legality  of  tria  1  reviewed ;  writs  denied  In  part  and  granted  in 
part. 

Coarse  of  procedure  before  mayor's  court  Is  summary.  Proceedings  for  the  pun- 
ishment of  offenders  against  municipal  ordinances  enacted  in  virtue  of  Implied 
or  Incidental  powers  of  corporations,  or  in  the  exercise  of  legitimate  police 
authority  for  the  preservation  of  peace,  good  order,  etc.,  and  which  relate  to 
minor  acts  and  matters,  are  not  usually  or  properly  regarded  as  criminal. 

The  object  and  purpose  of  the  amendment  of  the  town  charter,  authorizing  the 
mayor  to  commit  to  prison  any  person  refusing  to  pay  aline  Imposed  for  viola- 
tion of  a  municipal  ordlnancpkls  to  coerce  the  payment  of  the  flne,  and  not  to 
ioflict  double  punishment. 

A  PPLICATION  for  Writs  of  CertioraH  and  Prohibition. 
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The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.  The  relator  complains  of  an  order  for  his  incar- 
ceration in  prison  issued  by  the  mayor  of  the  town  of  New  Iberia. 

This  order  is  based  upon  a  trial  and  conviction  had  before  the 
mayor's  court  for  a  violation  of  a  municipal  ordinance. 

The  ordinance  in  question  is  as  follows : 

'^  That  it  shall  be  unlawful  for  the  owner,  manafl^er  or  clerk  of  any 
saloon  or  coffee-house  within  the  limits  of  the  town  of  New  Iberia 
**  *  *  to  invite,  admit  or  permit  to  remain  therein  any  lewd 
woman  or  prostitute,  for  the  purpose  of  drinking,  carousing  or  any 
other  lewd  or  immoral  purpose,  or  any  purpose  whatever,  and  any 
proprietor  of  such  place,  or  his  clerk  or  agent,  violating  the  fore- 
going provisions,  shall  be  liable  to  a  fine  not  exceeding  twenty- five 
dollars,  or  imprisonment  not  to  exceed  five  days,  or  both,  at  the  dis- 
cretion of  the  mayor." 

The  facts  are  that  two  lewd  negro  women  at  night  entered  the 
saloon  in  the  rear  of  relator's  store;  one  of  them  bought  an  intoxi- 
cating drink  and  divided  it  with  her  companion,  both  drinking  the 
liquor  in  the  saloon.  A  policeman  of  the  town  witnessed  this  viola- 
tion of  the  ordinance  and  reported  it  to  the  mayor.  The  next  morn- 
ing the  relator  was  summoned  before  the  mayor's  court  to  answer  to 
the  complaint.  He  was  tried,  found  guilty  and  sentenced  to  pay  a 
fine  of  twenty -five  dollars. 

After  a  short  interval,  the  accused,  having  said  nothing  and  inti- 
mated no  purpose  of  paying  the  fine,  was  asked  by  the  mayor  what 
he  intended  doing  about  it.  He  replied  that  he  would  not  pay  the 
fine. 

The  mayor  then  ordered  him  committed  to  the  town  prison  for  ten 
days. 

Thereupon  the  accused,  finding  he  was  about  to  be  imprisoned, 
declared  his  willingness  to  pay  the  fine  of  twenty -five  dollars 
<^  under  protest."  But  the  mayor  declined  to  so  receive  it  and  di- 
rected the  order  of  imprisonment  to  be  carried  into  effect. 

The  relator  then  applied  to  this  court  for  its  remedial  writs  of  cer^ 
tiorari  and  prohibition,  praying  that  the  validity  of  the  proceedings 
of  the  mayor's  court  be  inquired  into  and  passed  upon,  and  for  judg- 
ment avoiding  the  same  and  releasing  him  from  incarceration  there- 
under. 
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This  prayer  ia  based  dpon  allegatdona  of  illegality.and  nallity  in 
reference  to  both  form  and  matter. 
Sommarized,  certain  of  them  are  as  follows: 

1.  Want  of  affidavit  charp^ng  violation  of  the  ordinance. 

2.  No  warrant  issned  for  his  arrest. 

8.  No  opportunity  given  to  summon  witnesses,  nor  to  prepare  his 
defence,  nor  to  be  heard  through  counsel. 

The  writs  applied  for  can  not  be  maintained  on  any  of  these 
groottds.  Two  of  the  propositions  are  erroneous  in  law ;  the  third 
without  foundation  in  fact. 

The  mayor's  court  had  jurisdiction.  The  charter  of  the  town  shows 
bis  authority  to  impose  the  fine.  There  was  an  ordinance  forbidding 
the  act  of  which  relator  was  guilty.  There  can  be  no  question  of 
the  validity  of  this  ordinance.  It  was  within  the  police  power  of  the 
town.  There  was  warrant  in  the  charter  for  it.  A  trial  usual  before 
mayor's  courts  was  had.  The  result  of  that  trial  was  the  imposition 
of  a  fine  authorized  by  the  ordinance. 

The  course  of  procedure  before  a  mayor's  court  is  summary.  Pro- 
ceedings for  the  punishment  of  offenders  against  municipal  ordi- 
nances enacted  ia  virtue  of  implied  or  incidental  powers  of  corpora- 
tions, or  in  the  exercise  of  legitimate  police  authority  for  the  pres- 
ervation of  peace,  good  order,  safety  and  health,  and  which  relate 
to  minor  acts  and  matters,  are  not  usually  or  properly  regarded  as 
criminal.  A.  and  E.  Ency.  of  Law,  Vol.  24,  604;  State  vs.  Gutierrez, 
15  An.  192;  Natal  vs.  Louisiana,  139  U.  S.  621;  Mayor  and  City 
Coandlvs.  Meuer,  85  An.  1193. 

In  this  view,  it  is  not  essential  that  an  affidavit  should  precede  an 
arrest  for  the  violation  of  a  municipal  ordinance,  or  that  a  formal 
warrant  for  arrest  should  issue. 

The  purpose  of  both  is  to  bring  the  party  accused  to  the  bar  of  the 
court  to  answer  to  the  charge  made. 

In  the  instant  case  the  accused  appeared  in  response  to  the  sum  - 
mons  to  do  so.and  submitted  to  the  trial.  Thereafter  it  did  not  lie 
in  his  mouth  to  complain  that  his  appearance  there  was  not  preceded 
by  an  affidavit  and  warrant.  Bishop's  Orim.  Proc,  Vol.  1,  Sec.  286; 
State  ex  rel.  Zuberbier  vs.  Judge,  33  An.  16. 

It  is  not  shown  that  the  relator  asked  for  time  to  summon  wit- 
newes  and  was  refused  it ;  nor  to  prepare  for  his  defence  and  was 
<ienied  it ;  nor  to  be  heard  by  counsel  and  was  forbidden  it. 
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The  fine  imposed  by  the  mayor  was  within  the  anthority  of  the 
ordinance.  He  might  have  imprisoned  him  for  five  days  withont 
imposing  the  fine,  or  he  might  have  inflicted  both  the  fine  and 
imprisonment.     He  imposed  only  the  fine. 

Thus  far  he  was  acting  ander  the  ordinance  relating  to  lewd 
women  hereinbefore  quoted.  But  when  the  relator  refused  to  pay 
the  fine  thus  imposed,  it  is  claimed  on  behalf  of  the  mayor  that  he 
violated  the  sixteenth  amendment  of  the  town  charter,  and  that, 
thereupon,  arose  the  authority  of  the  mayor,  under  the  terms  of  that 
amendment,  to  deal  further  with  him. 

We  quote  as  follows  from  the  charter  amendment  aforesaid:  '*  In 
all  cases  wherein  the  mayor  shall,  in  the  exercise  of  the  powers 
herein  g  anted  him,  and  in  accordance  with  the  laws  and  ordinances 
of  the  corporation,  impose  any  fine,  penalty  or  forfeiture  on  any 
person  for  the  breach  thereof,  and  such  person  shall  not  comply  with 
and  perform  the  judgment  imposing  the  same,  he  shall  be  committed 
to  the  town  prison  until  discharged  by  law  for  a  time  not  to  exceed 
thirty  days,  for  any  one  offence,  the  time  to  be  determined  by  the 
mayor  trying  the  offence." 

Under  the  authority  here  conferred  the  mayor  had  the  power  to 
sentence  the  relator,  for  refusing  to  pay  his  fine,  to  prison  for  any 
number  of  days  not  exceeding  thirty.  He  did  sentence  him  to  ten 
days.  But  immediately,  in  order  to  obviate  the  sentence  of  impris- 
onment, the  relator  offered  to  pay  the  fine. 

This  the  mayor  refused  to  receive  aifd  directed  his  imprisonment. 

In  this  the  mayor  erred.  The  purpose  and  object  of  the  sixteenth 
amendment  to  the  town  charter,  heretofore  quoted,  is  to  coerce  the 
payment  of  fines  imposed  and  nob  to  inflict  double  punishment.  It 
follows  that  when  relator  offered  to  pay  the  flne  it  should  have  been 
received  and  the  accused  discharged. 

To  this  extent  he  is  entitled  to  relief  at  our  hands. 

It  is,  therefore,  ordered  and  decreed  that  the  sentence  of  twenty- 
five  dollars  fine,  imposed  upon  relator  by  the  respondent  mayor  for 
violation  of  the  municipal  ordinance  relating  to  lewd  women,  be 
recognized  as  legal  and  valid,  and  in  so  far  as  this  fine  is  concerned 
the  peremptory  writs  applied  for  are  refused,  and  it  is  ordered  that 
relator  stand  committed  under  the  judgment  and  sentence  of  impris- 
onment until  the  fine  is  paid. 


FIFTIETH  ANNUAL  REPORTS,  1898.  49 

State  V8.  Aucoin. 

It  is  farther  ordered  and  decreed  that  npon  payment  of  the  fine 
imposed  relator  be  discharfi^ed  from  custody,  and  to  this  extent  the 
alternative  writs  herein  issued  be  made  peremptory. 

On  Application  for  Reheabing. 

It  is  called  to  the  attention  of  the  conrt  that  the  decree  herein 
(ails  to  direct  npon  whom  the  costs  of  this  proceeding  should  fall. 
Correcting  this,  it  is  now  ordered  that  defendant  pay  the  Costs. 
Rehearing  refused. 


No.  12,622. 
State  of  Loxhsiana  vs.  Marius  Aucoin. 

On  on  indictment  ag^alnst  three  the  grand  jnry's  action  **  not  fonnd"  as  to  two  and 
**  a  true  bill"  as  to  the  other  may  be  endorsed  on  the  back  of  the  bfll,  and 
neither  that  endorsement  nor  the  title  "The  State  vs.  M.  C.  etals^'*  placed  on 
the  back  of  the  bill  by  the  prosecuting  officer  when  he  preferred  it,  affords  any 
eaoae  of  complaint  to  the  accused. 

APPEAL  from  the  Eleventh  Judicial  District  Oourt  for  the  Parish 
Of  St.  Landry.    Ihipr^^  J. 


If.  /.  Cunningham^  Attorney  General,  and  ChoA,  W.  Du  Roy,  District 
Attorney,  od  hoc  (P.  A,  Simmons^  Jr.^  of  Counsel),  for  Plaintiff, 
Appellee. 


JoJin  N,  Ogden  for  Defendant,  Appellant. 


Submitted  on  briefs  December  18,  1897. 
Opinion  handed  down  January  24,  1898. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.     The  accused  appeals  from  the  sentence  of  petty  lar- 
ceny. 

The  motion  in  arrest  of  judgment  is  on  the  ground  that  the  indict- 
ment on  which  he  was  tried,  preferred  against  him  and  two  others,  is 
endorsed,  the  action  of  the  grand  jury   *'  not  found  "    as  to  the  two, 
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aod   '*  a  true  bill "   as  to  the  accused,  and  this  is  claimed  to  be  a 
variance  between  the  indictment  and  the  finding,  and  hence  there  is 

no  valid  indictment. 

It  is  argued  that  the  failure  to  find  a  true  bill,  or  <*  an  ignoramus  " 
can  not  be  *'  blended  in  the  same  instrument,"  and  is  an  irregular- 
ity fatal  to  the  sentence.  We  believe  it  to  be  the  common,  if  not  the 
universal  practice  to  exhibit  the  action  of  the  grand  jury  by  the 
endorsement  of  their  foreman  on  the  back  of  the  bill.  The  endorse- 
ment has  all  the  certainty  of  the  finding  or  the  failure  to  find  stated 
in  separate  papers.  In  Blackstone  the  law  is  stated  if  on  hearing  the 
evidence  the  grand  jury  think  the  accusation  groundless,  they 
formerly  endorsed  ignoramua^  but  now  they  assert,  as  the  commen- 
tator states,  in  better  style  '<  not  found,"  and  **  not  a  true  bill," 
is  equivalent  to  '*  not  found."  4th  Blackstone,  S.,  p.  306.  As  it  is 
the  province  of  the  grand  jury  to  determine  whether  the  evidence 
submitted  to  them  is  sufficient  to  put  the  parties  indicted  on  trial, 
the  action  of  the  jury  <'  not  found  "  as  to  two,  and  a  true  bill  as  to 
the  defendant  was  properly  endorsed  on  the  bill. 

It  is  urged  that  the  title  put  by  the  prosecuting  officer  on  the 
indictment,  '^The  State  vs.  Marius  Aucoin  et  al«.,"  was  an  irregu- 
larity and  misleading,  and  in  this  connection  our  attention  is  directed 
to  the  greater  number  of  challenges  to  which  the  accused  is  entitled 
when  tried  jointly  with  others.  We  can  perceive  in  this  no  cause  for 
surprise  to  the  accused,  nor  can  we  appreciate  he  could  sustain  any 
injury,  unless  injury  is  to  be  predicated  on  the  theory  it  was  his 
right  to  have  the  bill  found  as  to  all  the  parties  indicted^  When 
called  on  to  plead  that  accused  was  fully  apprised  he  alone  was  to 
stand  his  triU,  and  the  law  fixed  the  number  of  peremptory  chal- 
lenges.    We  think  the  motion  in  arrest  was  properly  denied. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed. 


No.  12,654. 
Succession  op  Thomas  J.  Lyons. 

Items  of  diltcrent  accounts  were  taken  to  form  a  total  in  the  final  account. 

They  are  not  separate  and  distinct  from  the  total  acknowledged  in  the  final 

account,  and  could  not  be  uliowed  without  churf^lng  the  same  item  twice. 
The  last  total  was  correct. 
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The  hasband  or  bis  heirs,  who  claim  an  amount,  which  went  to  the  purchase  of 

commnnitj  property,  mnst  establish  satisfactorily  that  the  price  was  paid  out 

by  bis  separate  fund. 
An  amoant  received  by  the  husband,  a  few  days  prior  to  bis  death,  not  shown  to 

bsTebeen  retained  (as charged)  by  the  widow,  was  not  deducted,  as  due  by  her, 

or  by  the  community. 
Tbe  claim  bad  been  rejected  on  opposition  to  a  proTisIonal  account. 

A  PPEAL  from  the  Twelfth  Jadicial  District  Court  for  the  Parish 
i\    of  Calcasiea.     Read,  J. 


R.L,  Belden  for  Sacceesion  and  Mary  Meyland,  Plaintiffs,  Appellees. 


Ptfjo  &  Moss  and  Q.  R.  Fournet  for  Opponents,  Appellants. 


Sobmitted  on  briefs  December  16,  1897 
Opinion  handed  down  December  28,  1897. 
Rehearing  refased  February  7,  1898. 


The  opinion  of  the  court  was  delivered  by 

Bbeauz,  J.  This  was  an  action  brought  by  the  asserted  purchaser, 
Mary  Newland,  of  rights  and  claims. 

The  vendor  of  these  rights  and  claims  was  Mrs.  Adela  Lyons, 
uidow  of  ThoB.  J.  Lyons.  It  was  alleged  that  prior  to  the  sale  she, 
the  executrix,  Adela  Lyons,  had  presented  a  final  account  of  ad- 
miniBtration  of  the  succession  of  Thos.  J.  Lyons,  of  which  she  was 
the  executrix.  The  purchasers,  opponents  here,  asked  to  have  it 
homologated. 

We  find  as  a  fact,  that  inventory  was  made  in  1885,  and  the  prop- 
erty was  appraised  at  six  thousand  two  hundred  and  thirty- eight 
dollars  and  six  cents,  and  that  at  the  sale  this  property  brought  four 
thousand  one  hundred  and  seventy-seven  dollars  and  fifty-five  cents. 

In  1896,  the  forced  heir,  Mrs.  Tabitha  Lyons,  filed  a  petition  for  the 
removal  of  the  executrix,  which  was  granted,  the  executrix  was 
destitoted  from  her  office,  and  ordered  to  deliver  the  property  to 
the  petitioner. 

The  executrix  filed,  several  accounts  during  her  administration  and 
one  after  she  had  been  ousted. 


\ 
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In  the  jadgment  dismissing  her  from  office,  the  opposition  to  the 
provisional  tableau  and  account  of  administration  filed  August  80, 
1886,  is  sustained  to  some  extent. 

In  1890,  Mrs.  Tabitha  Lyons,  alleging  that  the  executrix,  Mrs. 
Adela  Lyons,  had  failed  to  deliver  the  property  as  directed  in  the 
judgment  destituting  her;  and  had  failed  to  file  an  account,  moved 
the  court  to  compel  her  to  file  a  full  and  complete  account  of  her 
administration.  In  compliance  with  the  court's  order  she  filed  a 
final  account  and  tableau  of  administration. 

This  account,  Mary  Newland,  owner  of  all  the  rights  and  claims  of 
Adela  Lyons,  desired  to  have  homologated. 

The  legal  heir,  Mrs.  Tabitha  Lyons,  opposed  its  homologation  on 
the  gpround  that  there  was  no  community  or  no  gains  during  the 
second  marriage  of  the  late  Tbos.  J.  Lyons ;  that  the  executor  should 
have  been  charged  on  the  account  with  an  item  of  one  thousand  eight 
hundred  and  twenty -five  dollars,  for  which  she  was  responsible,  and 
that  the  petitioner  held  from  the  forced  heir  under  a  simulated  title 
and  had  no  standing  in  court. 

A  judgment  was  rendered  in  favor  of  Mary  Newland,  vendee  of 
Adela  Lyons.  From  the  judgment  the  heirs  of  Tabitha  Lyons, 
opponents,  have  appealed. 

The  appellants  in  the  brief  restated  the  account  and  claimed  that 
she,  the  destituted  executrix,  had  in  her  possession  and  retained  as 
owner,  as  appears  from  the  different  provisional  account,  filed  prior 
to  the  final  account,  a  large  amount  that  should  be  added  to  the 
amount  for  which  judgment  has  been  rendered,  from  which  oppon- 
ents appeal.  This  sum,  the  appellants  assert,  is  fixed  by  the  judicial 
admission  of  the  executrix  in  her  account  and  they  claim  that  her 
liability  for  it  is  beyond  question. 

The  position  is  correct  if  the  accounts  are  taken  and  passed  upon 
each,  without  reference  to  other  accounts. 

It  was,  manifestly,  not  the  intention  of  the  accountant  to  thus  pre- 
sent them  to  the  court.  In  the  final  account  we  find  the  first  item  made 
up  of  money  collected  from  various  claims,  which  had  been  previ- 
ously carried  in  provisional  accounts.  This  first  item  was  one  of 
the  items  which  entered  into  the  total  active  of  the  succession.  The 
amounts  admitted  by  the  executrix  were  added  to  amounts  after- 
ward admitted  as  due  by  her  in  the  final  account. 
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If  we  were  to  add  the 1807  08 

153  93 
846  00 


$1806  00 

to  the  amoant  of  the  jadgment  as  due  by  the  execatrix,  the 
indebtedneas  would  find  no  sapport  by  reference  to  the  total  of 
claims  dne  the  snccession,  as  set  forth  in  the  inventory,  nor  by  ref* 
erence  to  the  testimony  of  any  of  the  witnesses. 

In  fine  as  we  take  the  different  accounts  the  sum  of  two  thousand 
three  hundred  and  twenty- four  dollars  and  seventy- one  cents,  the 
first  item  before  mentioned,  includes  the  amount  Just  stated. 

In  the  second  place,  appellants  argue,  that  the  estate  of  the  late 
Thomas  J.  Lyons  should  be  distributed  in  the  proportion  of  one -third 
to  the  surviving  widow  or  her  vendee,  and  the*  remaining  two -thirds 
to  Tabitha  Lyons,  the  forced  heir,  because  the  deceased  brought  all 
the  property,  and  there  was  really  no  community. 

The  principle  is  well  settled,  that  conclusive  evidence  of  the 
receipt  by  the  husband  of  amounts  during  the  existence  of  the  com- 
munity io  payment  of  his  individual  property  will  not  of  itself  be 
•oflicient  to  hold  the  community  indebted  for  the  amount  where 
there  is  no  evidence  that  it  was  used  in  buying  property  which  fell 
to  the  community. 

We  desire  to  adhere  to  a  principle  well  settled  in  our  jurispru- 
dence. The  property  in  the  community  at  its  dissolution  presumably 
is  owned  by  the  community.  It  is  equally  as  well  settled  that  the  hus- 
band or  hia  heirs  who  seeks  an  amount  furnished  by  him  and  which 
be  claims  to  have  been  used  in  the  purchase  of  community  property 
most  prove  that  the  price  was  paid  out  of  his  separate  funds.  The 
evidence  to  sustain  the  claim  for  the  price  handed  by  the  husband, 
out  of  his  separate  fund,  to  his  vendor,  must  be  as  ample  and  satis- 
factory as  if  a  third  person  were  concerned. 

With  reference  to  a  fund  received  during  the  community, 
claimed  as  having  been  used  by  the  community,  this  court, 
in  Snccession  of  Forman,  88  An.  702,  said:  **But  neither  of 
these  witnesses  disclosed,  if  they  knew,  what  disposition  was  made 
of  any  part  of  this  property." 

The  case  here  is  similar;  the  witnesses  did  not  disclose  what  dis- 
position was  made  of  the  funds. 

Again,  like  ^*  any  other  debt,  its  origin,  character  and  amount 
mast  be  shown."    Dendgre  vs.  Dendgre,  80  An.  277. 
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The  question  was  passed  apon  in  a  number  of  cases,  notably, 
Belair  vs.  Domingaez,  26  An.  606;  Succession  of  Glover,  2  An.  4; 
Succession  of  Viaud,  11  An.  297;  Courtney  vs.  Andrews,  6  R.  508; 
Stewart  vs.  Pickard,  10  R.  18;  Succession  of  Daigle,  16  An.  687. 

Here  the  positions  taken  ai  different  times  are  conflicting^.  The 
evidence  shows  that  (ten  years  after  a  provisional  account  had 
been  approved  by  a  judgement  rendered  in  due  form)  the  surviving 
heir,  Mrs.  Tabitha  Lyons,  seeks  to  recover  an  amount  she  claims 
was  used  in  buying  property  for  the  community. 

While  in  her  opposition  to  the  provisional  account  filed  years  ago, 
which  was  rejected,  she  claimed  a  comparatively  large  amount  as 
having  been  improperly  retained  by  the  surviving  widow. 

In  other  words,  the  heir  claimed  in  opposition  to  her  step -mother's 
account  as  executrix  an  amount  of  paraphernal  funds  as  having  been 
secretly  appropriated  by  the  widow — her  step-mother — immediately 
after  her  husband's  death — that  is,  the  death  of  Thos.  J.  Lyons, 
father  of  opponents;  subsequently,  in  another  opposition,  she  claimed 
the  same  amount  of  paraphernal  funds  as  having  been  used  by  her 
father  in  buying  property  for  the  community. 

As  relates  to  the  ability  of  Adela  Lyons,  widow,  to  buy  property 
since  the  community  was  dissolved,  or  during  the  existence  of  the 
community,  there  is  no  evidence  before  the  court,  save  that  one  of 
the  witnesses  testified  that  she  prior  to  her  marriage  always  said 
that  she  was  destitute. 

It  remains  as  a  fact  that  there  is  not  sufficient  evidence  to  show 
that  the  fund  of  the  separate  estate  was  used  in  buying  the  property 
during  the  existence  of  the  community. 

The  legal  representatives  of  the  children  of  the  forced  heir,  the 
mother  being  dead,  as  before  stated,  claim,  in  addition,  that  Mrs. 
Lyons,  widow,  owes  to  the  succession  the  sum  of  one  thousand  eight 
hundred  and  twenty- five  dollars,  which  had  been  paid  in  cash  to  the 
deceased,  while  be  was  sick,  confined  to  his  bed,  a  few  days  prior  to 
his  death. 

There  is  no  evidence  that  the  widow  or  the  community  ever 
received  this  amount.  We  would  not  be  justified  in  inferring  that 
one  or  the  other  must  have  received  it,  because  it  was  handed  by  the 
debtor  of  Thomas  J.  Lyons  to  him,  Lyons,  a  few  days  before  be  died. 
He  may  have  used  it  as  a  separate  fund.     At  any  rate  we  will  not 
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asrame  that  it  was  wrong/ally  retained  by  widow  and  concealed 
from  the  iieir,  as  alleged  by  her. 

It  IB  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  is  affirmed. 


No.  12,702. 

Statb  bx  BEL.  Atkins    &  Wiobman,  in  Liquidation,  vs.  Allen 

Barksdale,  Judge,  et  als. 

Thiscoart  on  application  for  a  writ  of  certiorari  does  not  try  the  merits,  but  con- 
fines itself  to  inqniriog  whetlier  or  not  the  Inferior  tribunal  kept  witbio  its 
Jorladiction  and  proceeded  re>calarly. 
In  the  order  the  respondent  coart  returns  the  exceptions  and  the  answers  were 
filed  in  the  Jaatlce  of  the  peace  court ;  the  respondent  court  properly  held  that 
the  relator  had  waived  jurisdiction  ratione  persona  in  the  magistrate 's  court 
Matten  not  regularly  appearing    of  record  {were  not    before  the  court,   and 
coQld  not  therefore  traverse  the  return  made. 


0 


N  Application  for  Writs  of  Certiorari  and  Prohibition. 


J'  C.  Theua  for  Relators. 


Respondent  Jndge  pro  se. 


B,  A,  Rennolda  for  the  Other  Respondents. 


Sabmittad  on  briefs  January  3,  1898. 
Opinion  handed  down  January  10,  1898. 


On  Appucation  fob  Writs  of  Obrtiobari  and  Prohibition. 

The  opinion  of  the  court  was  delivered  by 

BR8AUZ,  J.  This  was  an  application  under  the  snpervibory  juris  - 
diction  of  this  court  to  have  a  judgment  declared  null ;  it  was  ren  - 
dered  by  the  respondent  judge  of  the  District  Oourt  for  Claiborne 
IMrisb,  and  it  affirmed  a  judgment  of  the  justice  court  of  ward  six, 
puiah  of  Claiborne. 
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The  complaint  was  that  the  relator  firm,  was  a  resident  of  the 
parish  of  Bienville,  and  not  a  resident  of  the  parish  of  Olalbome,  in 
which  the  magistrate  rendered  the  judgment  relator  seeks  to  assail. 

The  facts  are  that  the  relator  interposed  several  exceptions  as  de- 
fendant before  the  magistrate's  court. 

They  were  referred  to  be  tried  with  the  merits.  There  was  no 
objection  urged  to  the  reference  as  made.  An  answer  was  filed  by 
the  defendant  firm.  The  case  was  heard  upon  the  merits  and  was 
decided  against  the  defendant  firm,  who  is  the  relator  here.  The 
defendant  firm  took  an  appeal  to  the  District  Court.  There  the  case 
was  tried  upon  the  merits  and  a  judgment  affirming  the  judgment  of 
the  justice  court  was  rendered  as  before  stated. 

The  respondent  jadge  represents,  in  his  return,  that  he  was  vested 
with  jurisdiction,  and  that  he  correctly  passed  upon  the  questions^ 
presented  on  relator's  appeal  to  his  court ;  that  he  was  convinced 
that  the  justice  of  the  peace  had  jurisdiction  ratione  personsB,  and 
that  if  he  had  no  jurisdiction  originally,  that  relator  had  waived  the 
want  of  jurisdiction  ratione  personm. 

Before  the  court  of  the  respondent  judge  it,  as  relates  to  a  waiver 
of  jurisdiction,  was  made  to  appear  that  the  relator,  defend  iut  in 
suit  below,  first  filed  exceptions  to  plaintiff's  action,  and  that  subse- 
quently he  (relator)  filed  a  plea  to  the  court's  jurisdiction  ration 
peraonsB, 

If  we  were  to  assume  that  the  magistrate's  court  originally  had  no 
jurisdiction,  the  defence  oo  the  exception  was  entirely  personal. 
The  question,  arising  in  matter  of  waiver,  was  one  exclusively  of 
fact,  and  was  one  over  which  the  respondent  had  jurisdiction.  The 
defendant  (relator  here)  could  stand  in  judgment,  and  the  court's 
decision  and  the  court's  return  shows  that  it  did  appear  that  it  had 
waived  the  exception  it  now  invokes  and  stood  in  judgment — i.  e., 
prior  to  its  plea  of  want  of  jurisdiction  ratione  personm  an  exception 
had  been  separately  filed  in  effect  waiving  jarisdiction.  If  there  was 
error  it  was  one  of  judgment  of  respondent  regarding  the  facts.  In 
our  view  the  decision  can  not  be  controlled  under  the  supervisory 
power  of  this  court.  ,Oar  examination  must  be  confined  to  the 
validity  of  the  proceedings,  and  it  can  not  consistently  with  prior 
decisions  of  this  court  be  extended  to  a  review  of  the  facts  on  the 
merits  of  a  question. 

The  respondent  judge  has  decided  that  the  exception  waiving  the 
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plea  of  jarifldiction  was  filed  prior  to  the  exception  to  the  jaris- 
diction. 

In  that  case  there  was  a  waiver.  Sbevenaon  vs.  Whitney,  Tax 
Collector,  83  An.  655;  Phipps  vs.  Saodgrass,  81  An.  88;  Marqueze  & 
Co.  vi.  LeBlanc,  29  An.  194. 

The  jadge  had  the  legal  power  to  decide  the  question  of  priority 
in  filing  pleas  and  he  has  decided  it  without  disregarding  or  over- 
looking the  forms  pointed  ont  by  law.  The  record  bafore  as  shows 
no  incorrectness  in  the  proceedings. 

It  has  been  repeatedly  held  by  this  court  that  the  writ  of  certiorari 
ia  limitecKto  cases  in  which  the  proceedings  are  null.  It  is  also  well 
settled  that  one  who  gave  sanction  to  proceedings  can  not  have 
them  avoided  through  the  writ  of  certiorari. 

The  relator  sought,  by  offering  here  for  the  first  time,  an  affidavit 
of  the  justice  of  the  peace  of  facts  and  proceedings  (of  date  subse- 
quent to  the  judgment  complained  of) ,  to  contradict  the  return  of  the 
respondent.  The  affidavit  was  not  a  part  of  the  respondent's  return, 
and  was  made  ez  parte  by  the  magistrate,  who  is  not  at  all  a  party  to 
these  proceedings.  For  these  reasons,  it  was  not  considered  by  us 
as  forming  part  of  these  proceedings. 

A  legal  discretion  exercised  in  a  matter  within  the  court's  jurisdic- 
tion offers  no  ground  for  certiorari  or*  prohibition.  City  of  Baton 
Booge  vs.  Orimonini,  35  An.  366. 

Moreover,  it  does  not  appear  affirmatively  that  the  respondent  com- 
mitted an  error.  The  burden  of  proof  was  with  relator.  The  pre- 
samption  omnia  rite  acta  applies.  Stevenson  vs.  Whitney,  Tax 
Collector,  38  An.  658. 

The  facts  are  not  before  the  court  showing  that  the  documents 

were  filed  differently  from  what  is  stated  by  the  District  Judge. 

It  is  therefore  ordered  and  adjudged  that  the  rule  niei  be  dis- 
cliarged,  and  the  application  for  writs  of  certiorari  and  prohibition 
refused. 


No.  12,671. 
Jambs  T.  Ohivers  vs.  Ebnbst  Rogbb. 

Tbe  right  of  action  which  sunriTes  lo  favor  of  certain  designated  persons  as  ben- 
eflclaries.  for  the  recoyery  of  damages  for  personal  injuries  to  a  deceased, 
perishes  with  the  deceased  clalmantp  notwithstanding  salt  has  been  filed  and 
pot  at  Issue  by  an  answer. 
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An  action  for  damages  for  personal  Injuries  arising  ex  delicto  does  not  sarrive  the 
death  of  the  claimant.  In  case  In  results  from  the  injury  inflicted. 

The  general  rule  Is,  as  established  by  the  Civil  Code,  and  Code  of  Practice,  that  an 
action  does  not  abate  by  the  death  of  the  plaintiff  after  answer  filed;  but  the 
rl((btof  action  for  the  recovery  of  damages  to  an  injured  person  who  dies  from 
the  effect  of  the  injuries  received  survives  only  upon  the  express  terms  of  the 
act  of  1894,  and  In  favor  of  the  beneficiaries  therein  designated,  and  its  provi- 
sions must  be  construed  strictly. 

APPEAL  from  the  Eighteenth  Judicial  District X)ourt  for  the  Parish 
of  Lafourche.     (JailXouet,  J. 


Beattie  &  Beattie  for  Plaintiff,  Appellant. 


Clay  Knobloch  &  Son  for  Defendant,  Appellee. 


Submitted  on  briefs  December  28,  1897. 
Opinion  handed  down  January  24,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  action  for  the  recovery  of  twenty-five 
thousand  dollars  damages  for  the  death  of  the  plaintiff's  son,  which 
was  caused  by  the  alleged  negligence  and  want  of  care  on  the  part 
of  the  defendant. 

It  is  alleged  that  the  deceased  was  employed  in  the  sugar  factory 
of  the  defendant  as  a  sugar  maker,  *'  and  was  literally  cooked  to 
death  in  a  vat  of  boiling  water,"  and  that  ''  having  suffered  untold 
pain  and  anguish,"  he  died  soon  after  the  accident  happened. 

The  cause  was  tried  and  submitted  on  the  23d  of  March,  1896,  but 
on  account  of  the  near  approach  of  the  adjournment  of  the' court,  an 
agreement  of  parties  was  reached,  that  the  decision  of  the  court 
might  be  rendered  at  the  next]  term  of  the  court ;  but  that,  at  that 
time,  no  judgment  was* rendered. 

That  on  the  18th  of  September,  1896,  the  plaintiff,  James  T. 
Chi  vers,  died,  and  on  the  30th  of  that  month  his  heirs  were  duly 
cited  and  made  parties  plaintiff  to  the  suit. 

That  the  judge  a  quo  refused  in  this  attitude  of  the  case  to  pass 
upon  the  merits,  but  dismissed  the  suit  on  the  ground  that  the  plain- 
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tiff  having  died,  his  right  of  action  for  the  damages  claimed  did  not 
snrviye  him,  and  continae  in  favor  of  his  heirs. 

It  is  from  the  judgment  of  dismissal  that  the  heirs  of  the  deceased 
plaintiff  prosecnte  this  appeal. 

The  contention  of  the  plaintiff's  counsel  is,  that  the  law  gave  to 
the  plaintiff,  James  T.  Ohivers,  the  right  to  institnte  this  suit  against 
the  defendant  for  the  recovery  of  the  damages  his  son  had  suffered 
at  his  hands,  resulting  in  his  death ;  and  having  instituted  the  suit, 
and  obtained  a  contradictory  trial  thereof  in  the  District  Court,  prior 
to  his  death — notwithstanding  no  judgment  had  been  pronounced 
upon  the  issue  joined — his  right  of  action  survived  him  and  became 
vested  in  his  legal  heirs  as  an  inheritance,  entitling  them  to  prosecute 
the  suit  to  final  judgment.     Revised  Civil  Code,  2315,  944,  945. 

Per  contra,  the  contention  of  the  defendant's  counsel  is,  that  the 
precept  of  the  civil  law,  and  that  of  the  common  law  as  well,  is,  that 
an  action  which  is  merely  personal,  one  arising  ex  delicto,  perishes 
with  the  person  who  is  entitled  to  it. 

Actio  personalis  moritur  cum  persona.  4  Institutes,  315;  3  Black- 
stone  Com.  302. 

That,  by  the  positive  terms  of  our  law,  this  right  of  action  survives 
in  case  of  the  death  of  the  claimant,  in  favor  of  the  minor  children  , 
or  widow  of  the  deceased ;  or  in  default  of  the  same,  in  favor  of  the 
surviving  father  or  mother.     R.  C.  C.  2815. 

That  in  the  event  of  neither  the  beneficiaries  named  having  sur- 
vived the  deceased  claimant,  the  right  of  action  abates,  and  ceases 
altogether. 

The  purport  of  this  contention  is,  that  if  the  heirs  of  the  parent, 
James  T.  Chivers,  are  recognized  as  having  acquired  a  right  of  action 
by  inheritance  from  him  at  his  death,  it  would  be  in  effect,  to  enlarge 
the  provisions  of  Revised  Civil  Code,  2315,  and  the  statute  of  1884 
amending  it,  by  conferring  same  upon  a  class  of  persons  that  is  not 
included  in  either. 

Our  learned  brother  of  the  District  Court  prepared  an  interesting 
and  instructive  opinion,  in  the  course  of  which  he  says : 

"  It  seems  clear  to  my  mind,  that  if  the  plaintiff  had  died  before 
bringing  thid  suit  the  right  of  action  would  have  expired  with  him. 

**Hi8  heirs  could  not  have  brought  suit  by  right  of  representation, 
for  they  are  not  embodied  in  the  statute,"  and  it  must  be  construed 
strictly.    Walton  vs.  Booth,  84  An.  914. 
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That  "  the  right  was  purely  personal  and  not  transmissible  with 
the  SQccession  of  the  (plaintiff),  bnt  died  with  him." 

Again: 

'*  If  this  language  " — that  of  the  Code  and  statute  quoted — '*  means 
anything,  it  means  that  the  right  of  action  shall  exist  for  the  space  of 
one  year  after  the  death  of  the  party  injared  in  favor  of,  first,  the 
minor  children  and  widow ;  and  of,  second,  the  father  and  mother, 
or  either  of  them.  The  right  is  to  exist  in  favor  of  all,  in  the  order 
named,  during  one  year;  so  that,  if  the  minor  children  and  the 
widow  of  the  deceased  should  die  within  the  year,  and  before  having 
reached  their  right  to  possession,  the  right  of  action  would  descend, 
not  to  either  heirs  or  legal  representatives,  but  to  the  father  and 
mother,  or  either  of  them,  as  the  case  may  be.  To  hold  otherwise 
would  be  to  make  persons  not  mentioned  in  the  law  the  beneficiaries, 
to  the  exclusion  of  the  beneficiaries  expressly  provided  for  in  the 
law. 

*'  Such  a  conclusion  has  no  foundation  in  law,  or  in  reason. 

*'  It  seems  clear,  therefore,  that  the  right  conferred  is  a  purely 
personal  one,  which,  if  not  reduced  to  possession,  expires  with  the  • 
beneficiary." 

Our  predecessors  examined  and  construed  the  provisions  of  Art. 
2294  of  the  Civil  Code— Art.  2815  of  the  Revised  Civil  Code — ^to  be 
inapplicable  to  a  case  in  which  death  had  resulted  from  personal 
injuries,  and  in  the  course  of  this  opinion  the  court  said : 

*'  The  plaintiff  and  her  children,  in  this  case,  do  not  complain  of 
wrongs  to  their  own  persons,  and  it  can  not  be  pretended  that  they 
had  any  right  of  property  in  their  husband  or  father. 

'*  It  appears  to  us,  therefore,  that  without  a  special  statute  author- 
izing such  actions,  they  can  not  be  maintained."  Hubgh  vs.  Rail- 
road Company,  6  An.  495. 

The  decision  in  that  case  was  affirmed  in  Herman  vs.  Railroad  Co., 
11  An.  5,  and  in  Earhart  vs.  Railroad  Co.,  17  An.  245. 

It  is  well  to  recur  to  the  provisions  of  the  article  of  the  Code, 
which  are  as  follows,  viz. : 

•<  Every  act  whatever  of  man,  that  causes  damage  to  another, 
obliges  him  by  whose  fault  it  happened  to  repair  it;  the  right  of  this 
action  shall  survive  in  case  of  death  in  favor  of  the  minor  children 
and  widow  of  the  deceased  or  either  of  them;  and  in  default 
of  these,  in  favor  of  the  surviving  father  and  mother,  or  either  of 
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them,  for  the  space  of  one  year  from  the  death."     R.  O.  0.  2816 
(22M). 

It  thus  appears  that  '*  the  right  of  thU  action  shall  sarvlve,"  first, 
in  favor  of  the  minor  children  of  the  deceased ;  aeeondy  in  favor  of 
bis  widow,  and  thirds  in  favor  of  the  father  and  mother  of  the 
deceased,  or  either  of  them.  Each  of  the  persons  acquires  '*  the 
right  of  this  action"  in  the  order  named;  and,  obviously,  the 
scqaisition  by  one  of  them  of  that  right  of  action,  would  have  the 
legal  effect  of  exdnding  those  who  follow  him. 

The  statute  referred  to  enlarged  the  remedy  which  is  afforded  by 
the  aforesaid  article  of  the  Oode,  and  supplemented  it  in  the  follow- 
ing terms,  viz. : 

"The  survivors  above  mentioned  may  also  recover  the  damages 
sottained  by  them  by  the  death  of  the  parent  or  child,  or  husband, 
or  wife,  as  the  case  may  be."     Act  71  of  1884. 

This  court  had  occasion  to  construe  and  apply  the  provisions  of 
hat  statute  in  a  recent  case.     Walton  vs.  Booth,  84  An.  918. 

The  case  as  stated  in  that  opinion,  was  that  of  the  father  and 
mother  wbo  sought  to  recover  damages  of  an  apothecary  who  sold 
their  daughter  a  dose  ot  deadly  poison  by  mistake,  through  the 
administration  of  which  she  died. 

In  that  case  an  exception  of  no  cause  of  action  was  taken ;  but 
8affle  was  by  the  court  disallowed,  on  the  ground  that  the  right  of 
action  which  the  statute  conferred  was  in  favor  of  the  father  and 
mother  of  the  deceased,  and  not  of  her  husband,  as  contended. 

On  this  question  the  court  said : 

'*  The  right  of  action  which  plaintiff's  daughter  would  have  been 
entitled  to  exercise,  if  she  had  not  died,  did  not  survive  in  favor  of 
her  husband,  but  in  favor  of  her  father  and  mother. 

"  Bach  aright  accrued  only  in  favor  of  the  minor  issue,  the  widow, 
the  father  and  the  mother,  as  regulated  by  the  Code.  Those  not  in- 
claded  are  excluded. 

•  •  «  *  *  *  * 

**It  took  special  legislation  to  bestow  (the  right  of  action)  upon 
certain  named  beneficiaries,  and  that  legislation  can  not  be  liberally 
interpreted." 

It  is  noticeable  that  the  act  of  1884  merely  supplied  a  remedy 
which  the  court  held,  in  Hubgh  vs.  Railroad  Company,  did  not  exist 
under  the  Code,  that  is  to  claim  damages  in  a  case  of  the  death  of 
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the  iDjnred  party,  by  means  of  the  accident,  but  the  Legislature  care- 
fully  confined  the  transmission  of  the  right  of  actioi)  therefor  to 
*Hhe  survivors  above  mentioned*' — that  is  to  say,  those  who  are 
mentioned  in  the  Code.     R.  C.  C.  2315. 

The  result  of  this  Investigation  is,  that  the  right  of  action  for  dam- 
ages for  a  personal  injury,  whether  the  injured  person  died  from  the 
effect  thereof,  or  subsequently,  from  some  other  cause,  is  just  the 
same,  under  the  legislative  amendment  of  1884,  as  it  existed  under 
the  Code  previously. 

We  are  thus  brought  to  the  discussion  of  the  principal  question, 
whether  or  not  the  father's  right  of  action  perished  at  his  death,  or 
survived  his  demise  and  vested  in  his  legal  heirs  as  part  of  their 
inheritance. 

It  is  not  doubted — on  the  contrary  conceded — that  had  the  father 
died  without  instituting  an  action  for  the  recovery  of  the  damages, 
the  right  of  action  would  have  lapsed  altogether;  but  it  is  the  con- 
tention of  plaintiff's  counsel  that  a  different  rule  obtains  in  a  case 
like  the  instant  one — suit  having  been  filed,  put  at  issue,  and  actually 
tried,  during  the  lifetime  of  the  plaintiff. 

They  cite  and  rely  on  the  provisions  of  the  Code  of  Practice,  which 
are  as  follows,  viz. : 

**  Actions  do  not  abate  by  the  death  of  one  of  the  parties  after 
answer  filed."     Article  21,  S6I. 

The  provisions  of  the  Revised  Civil  Code  are  to  a  like  effect,  for 
they  declare,  viz. : 

*'  The  heir  being  considered  as  having  succeeded  to  the  deceased 
from  the  instant  of  his  death,  the  first  effect  of  this  right  is,  that  the 
heir  transmits  the  succession  to  his  own  heirs,^^  etc.  Article  944  (our 
italics).  '< The  second  effect  of  this  right  is  to  authorize  the  heir  to 
institute  all  actions,  even  possessory  ones,  which  the  deceased  had  a 
right  to  institute,  and  to  prosecute  those  already  commencedy^^  etc. 
Article  945  (our  italics) . 

But  the  contention  on  the  other  side  is,  that  conceding  the  full 
force  of  those  articles  of  the  codes,  and  the  difficulty  suggested  is 
not  overcome ;  because,  under  the  well  settled  jurisprudence  of  this 
court,  and  the  cited  provisions  of  the  Civil  Code  and  its  amendment, 
an  action  for  the  recovery  of  damages  for  personal  injuries  sustained 
is  a  purely  personal  one,  and  does  not  survive  the  death  of  the  bene- 
ficiary. That  consequently  no  right  of  action  for  damages  for  personal 
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injuries,  sarvivea  the  death  of  a  beneficiary,  notwithstanding  the 
Code  of  Practice  states  the  general  rale  to  be  that  ^'  actions  do  not 
abate  by  the  death  of  one  of  the  parties,  after  answer  filed." 

To  meet  this  proposition  it  is  sabmitted  on  the  other  side  that  once 
a  suit  is  filed  and  pat  at  issne  by  an  answer,  the  action  survives  and 
passes  at  the  death  of  the  actor  to  his  beneficiary  heirs. 

In  solving  this  question  we  mast  keep  in  mind  the  ai\derlying  and 
cardinal  distinction  which  exists  between  the  Oivil  Oode  and  Code  of 
Practice,  the  former  being  the  legislative  embodiment  of  the  civil 
law  and  the  latter  being  a  codification  of  the  rales  of  practice. 

In  Beard  vs.  Rnss,  84  An.  815,  this  court  made  this  distinction 
between  the  provisions  of  the  two  codes. 

It  is  trne  that  our  predecessors  held  in  Vincent  vs.  Sharp,  9  An. 
463,  that  a  personal  action  for  damages  resulting  from  an  assault 
and  battery  does  not  expire  with  the  person  who  instituted  it. 

Bat  that  case  was  tried  and  decided  in  the  District  Court  and  a 
verdict  of  the  jury  rendered  in  favor  of  the  plaintiffs,  and  from  that 
jadgment  an  appeal  has  been  prosecuted.  The  plaintiff  and  appellee 
haying  died  during  the  pendency  of  the  appeal,  counsel  for  the 
defendaat  and  appellant  insisted  that  the  heirs  of  the  deceased  had 
no  standing  in  court  to  prosecute  the  appeal,  because  the  right  of 
action  lapsed  at  the  death  of  the  plaintiff  and  appellee. 

Oq  casual  inspection  that  decision  would  seem  to  favor  the  plain- 
tiff's theory,  but  on  reflection  it  does  not. 

That  case  was  circumstanced  differently  from  the  instant  one,  in 
that  it  had  ceased  to  be  an  action  and  had  become  merged  into  a  judg- 
ment, and  this  court  has  decided  that  an  appeal  was  not  an  action. 
In  Beard  vs.  Russ,  mipraj  our  predecessors  said  that  *Mt  is  clear 
that  an  appeal  is  a  mere  incident  to  anactton,  and  not  at  all  the  same 
thing.  The  judgment  is  the  result  or  the  consequence  of  the  action, 
and  the  appeal  is  the  mode  of  seeking  to  have  the  judgment  of  the 
inferior  coart  corrected  by  the  appellate  tribunal." 

A  jadgment  Is  the  property  of  him  in  whose  favor  it  is  rendered, 
therefore  it  may  well  be  that  a  jicdgment  would  pass,  at  the  death  of 
one  in  whose  favor  it  is  rendered,  to  his  heirs  when  an  action  pending 
woald  not,  because  the  right  of  action  had  lapsed  on  account  of  his 
demise. 

Bat  there  is  a'marked  distinction  between  the  Vincent  case  and 
the  instant  one,  in  that  the  plaintiff  in  that  case  was  himself  the 
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party  injared,  and  instituted  the  sait  for  damages  which  he  had  suf- 
fered and  recovered  a  judgment,  and  afterward  died  pending  an 
appeal.  On  this  statement,  his  heirs  came  within  the  plain  terms  of 
the  Code. 

The  Code  provides  that  the  right  of  this  action  for  personal  inju- 
ries survives  the  death  of  the  person  injured,  in  favor  of  certain  des- 
ignated individuals,  as  beneficiaries  in  the  order  named;  and  in 
default  of  one  or  more  of  them,  by  death  or  otherwise,  the  next  one 
in  order  acquires  that  right  of  action,  in  his  or  her  favor. 

If,  then,  one  of  the  beneficiaries  first  enumerated  should  institute  a 
suit  and  cause  it  to  be  put  at  issue,  and  thereafter  die,  and  his  ben- 
eficiary heirs  should,  on  that  account,  inherit  the  pending  action, 
the  result  would  necessarily  be  to  confer  the  benefit  of  the  statute  on 
persons  not  contemplated  therein;  and  defeat  the  claim  of  the  one 
who  would  otherwise  have  succeeded  the  deceased  thereto. 

The  Supreme  Oourt  has  furnished  the  true  solution  of  this  propo  - 
sition  in  giving  an  interpretation  to  a  statute  of  West  Virginia  quite 
similar  in  terms  to  that  of  our  Code  of  Practice,  Art.  21,  in  the  fol- 
lowing extract,  viz. : 

^*The  reasonable  inference  is,  that  the  clause  relied  on,  like  the 
rest  of  the  chapter,  is  intended  to  prescribe  the  mode  of  procedure 
in  actions,  the  cause  of  which  survives,  either  at  common  law,  or  by 
virtue  of  other  chapters  of  the  Oode ;  and  that  its  whole  effect  is  to 
avoid  the  necessity  of  bringing  a  new  action  when  the  right  of  action 
survives,  and  not  to  give  a  new  right  of  action  which  did  not  exist 
before."     (Italics  are  ours.) 

Gerling,  Administrator  of  Martin,  vs.  Railroad  Company,  151 U.  S. 
673.  There  is  a  line  of  decisions  by  this  court  upon  a  similar  ques- 
tion which  bears  a  strong  analogy  to  the  instant  case;  we  refer  to 
the  cases  in  which  it  has  been  held  that  if  the  surviving  widow,  left 
in  necessitous  circumstances,  dies  without  having  actually  received 
the  sum  of  one  thousand  dollars,  which  the  law  accords  her,  same 
does  not  pass  as  an  inheritance  to  her  legal  heirs  at  her  death; 
because,  say  the  coart,  '*  the  right  of  the  widow  is  personal  and  does 
not  constitute  a  part  of  her  succession."  Succession  of  Durkin,  30 
An.  669;  Succession  of  Robertson,  28  An.  832;  Succession  of  Tug- 
well,  43  An.  879:  Succession  of  Justus,  44  An.  721^ 

True  those  decisions  do  not  proceed  apon  the  theory  that  the  right 
of  action  of  the  widow  is  based  upon  a  tort,  or  is  one  which  arises 
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ear  delicto,  bat  on  the  theory  that  it  arises  apon  a  pure  grataity  of 
the  statate,  which  aathorizes  her  to  demand  and  receive  that  sam  oat 
of  her  ha9band's  saccession  in  preference  to  his  creditors.  R.  C.  O. 
3252. 

Being  a  provision  of  law  in  derogation  of  common  right,  same  has 
always  been  strictly  constrped. 

In  the  Tagwell  case  we  said : 

"  It  is  a  right  which  must  be  asserted  and  reduced  to  possession; 
be  demanded  and  received  before  it  is  vested  in  the  party. 

A  judgment  obtained  by  the  widow  for  the  amount  is  not  any  more 
heritable  than  the  claim  itself  prior  to  its  possession.  The  law  men- 
tions the  widow  and  the  minors  as  the  beneficiaries.  The  widow 
having  died  before  it  was  bestowed  upon  her — before  it  was  severed 
from  the  estate,  and  before  possession — the  major  heirs  can  not 
recover." 

That  doctrine  goes  further  than  the  exigencies  of  this  case  require 
that  we  should  go ;  because  the  action  of  the  deceased  claimant  had 
not  been  merged  into  a  judgment.  Nor  need  we  hold  that  the  two 
causes  of  action  are  similar;  though  they  logically  lead  to  the  con- 
dosion  that  the  death  of  the  claimant  resulting  during  the  pendency 
of  the  salt,  notwithstanding  an  answer  has  been  filed,  the  right  of 
action  perishes  eo  insianti^  and  the  action  ceases  to  exist. 

Bet  this  doctrine  is  strictly  confined,  in  the  present  case,  to  the 
beneficiaries'  right  of  action  for  the  recovery  of  the  damages  which 
the  predeceased  injured  person  suffered,  and  which  occasioned  his 
death;  and  does  not  extend  to  a  case  in  which  a  person  has  sustained 
personal  injuries  and  subsequently  dies  from  some  other  cause. 

There  is  undoubtedly  strong  argument  in  favor  of  the  opposite 
view,  bat  on  mature  reflection  our  deliberate  conviction  leads  us  to 
hoJd  that  the  action  has  abated  because  the  right  of  action  per- 
ished with  the  death  of  the  beneficiary,  this  opinion  being  more  in 
consonance  with  the  jurisprudence  of  this  court. 

Jodgment  affirmed. 

DiBSENTiNQ  Opinion. 

Blanchabd,  J.  The  abstract  right  of  action  was  not  transmissi- 
ble to  the  legal  heirs  of  the  plaintiff. 

If  he  bad  not  prior  to  his  death  instituted  the  suit,  they  could  not 
do  so  after  his  death. 
5 
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Bat  that  is  not  this  case. 

The  father  of  the  dead  son  had  exercised  his  right  of  action. 

He  brought  the  sait  claiming  damages.  *  It  was  tried,  sabmitted 
and  taken  under  advisement.  Before  the  Jadge  had  prepared  his 
opinion  and  rendered  jadgmeot  the  father  and  plaintiff  died. 

His  right  in  the  action  already  pending  passed  to  his  heirs. 

Actions  do  not  abate  by  the  death  of  one  of  the  parties  after 
answer  filed.     0.  P.  21,  861;  C.  G.  942,  943,  944,  945. 

The  opinion  of  the  majority  of  the  coart  rejects  the  distinction 
that  should  be  drawn  between  the  attempted  exercise  of  a  mere  per- 
sonal right  of  action,  right  to  originate  proceediags,  right  to  insti- 
tute suit,  and  the  transmission  to  legal  heirs  of  the  right  of  property 
in  an  action  already  instituted,  in  proceedings  already  commenced. 

The  one  is  a  right  in  po89e,  not  transmissible ;  the  other  a  right  in 
eMe,  transmissible. 

The  right  of  action  had  accrued  and  been  exercised  before  the 
death  of  the  father.  The  mere  right  of  action  had,  therefore,  been 
merged,  prior  to  his  death,  into  the  action  itself. 

What  descended  to  the  heirs  was  not  his  right  of  action,  but  the 
action. 

It  was  a  property  right  and  inheritable. 

I  respectfully  dissent. 


No.  12,567. 
Succession  of  Estbvb  Marqubzb. 

1.  Tbe  statement  in  the  certificate  to  nuncupative  will  by  public  act,  "  Before  me» 
C.  R.,  a  notary  public  for  the  parish  of  Orleans  and  city  of  New  Orleans," 

106   447j  without  "duly  commissioned  or  sworn,"  or  other  addition,  is  sufficient  to 

express  the  official  character  of  the  notary. 

2.  The  law  does  not  exact  the  use  of  the  very  words  of  the  Code  by  the  notary  in  the 

express  mention  required  uf  him  that  the  requisites  of  the  will  in  nanonpatiTe 
form  by  public  act  have  been  fulfilled.  Hence,  to  describe  the  witnesses  as  all 
of  this  **  city,"  following  **  0.  B.,  a  notary  public  for  the  city  of  New  Orleans," 
is  equivalent  to  stating  the  witnesses  to  be  residents  of  New  Orleans,  and 
meets  the  requirements  of  the  statement  In  the  certificate  of  their  residence. 
Civil  Code,  Art.  1678;  C.  N.,  Art.  97S;  16  La.  81;  40  An.  A97;  2  Mourlon,  p.  400;  2 
Baudry-Lacantlnerie,  p.  878;  16  Dalloz  Repertoire,  p.  818,  par.  283i,  p.  916,  par. 
8144;  8  Troplong,  p.  118. 

3.  The  law  does  not  require  the  mention  in  the  will  that  the  witnesses  are  not  dt8< 

qualified.    C.  C,  Art.  1691. 

A  PPEAL  from  the  Oivil  District  Court  for  the  J^arish  of  Orleans. 
^     Kingj  J. 
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7%ao.  Ootonio  tor  Plaintiffs  and  Intervenors,  Appellants. 


Charlet  /.  Th6ard  for  Defendants,  Appellees. 


Argned  and  sabmitted  November  18,  1897. 
Opinion  handed  down  November  29,  1897. 
Rehearing  refused  February  7,  1898. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  The  plaintiffs,  the  le^al  heirs  of  the  deceased,  Esteve 
Marqneze,  are  appellants  from  the  jadgment  dismissing  their  suit  to 
anool  the  last  will  of  the  deceased  in  nuncupative  form  by  public  act. 
The  grounds  on  which  plaintiffs  rely  to  maintain  their  suit  are  that 
the  certificate  does  not  show  the  capacity  of  the  notary  by  whom  it 
is  stated  the  will  was  received,  nor  state  the  residence  or  the  qnali- 
llcationB  of  the  witnesses.  The  certificate  of  the  notary  in  so  far  as 
it  is  material  to  this  discussion  is:  <*  Before  me,  Oharles  Rolle,  a 
notary  for  the  parish  of  Orleans  and  city  of  New  Orleans,  therein 
nsiding,  and  in  the  presence  of  J.  F.  H.  J.  0.  and  M.  H.,  all  of  this 
city,  witnesses  hereto  required." 

The  deficiency  suggested  in  the  statement  of  the  capacity  of  the 
notary  ia,  that  it  does  not  appear  from  the  certificate  he  was  com- 
ntiisioned  by  the  executive  and  had  taken  the  oath  required  of  pub- 
lic officers.  The  statement  he  is  a  notary  public  for  the  parish 
ind  city  fairly  implies  he  was  appointed  and  qualified.  There 
is  no  form  of  expressing  his  capacity  exacted  by  law.  It  suffices 
tbst  the  certificate  in  the  usual  significance  affirms  the  capacity  of 
tbe  notary.  ''Faut  11  sous  peine  de  nullite  que  le  notaire  enonce  sa 
qoalite.  11  sufflt  que  le  testament  renferme  des  expressions  equiv 
tisDts,  car  la  loi  n'a  pas  prescrit  cette  enonciation  expresse  sous 
peioede  nnllitie."  Boileleux,  Chapter  5,  p.  3. 
ThsOode,  in  prescribing  the  requisites  of  the  nuncupative  will  by 
public  act,  ennmerates  besides  that  it  shall  be  received  by  the  notary, 
the  dictation  by  the  testator,  the  writing  by  the  notary  as  it  is  die  - 
tited,  the  reading  to  the  testator  in  the  presence  of  the  witnesses, 
^  witnooooo  are  to  be  residents  of  the  place  where  the  will  has  been 
^iscnted,  and   express  mention  is  to  be  made  of  the  whole  in  the 
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certificate  of  the  notary.  0.  O.  1578.  Under  this  article  it  is  settled 
that  thd  residence  of  ths  witaessei  mi)t  appaar  in  the  notary's  cer- 
tificate. LeBlanc  vs.  Barass  Heirs,  16  L^i.  80 ;  Weick  vs.  Henne  tf- 
als.,  41  An.  1153;  Saccession  of  Vollmer,  40  An.  597.  Bat  the  qaes- 
tion  is  whether  the  certificate  does  not  contain  the  equivalent  of  the 
statement  of  the  residence  of  the  witnesses.  They  are  designated  as 
*'  of  this  city,"  referring  to  *^  for  the  parish  of  Orleans  and  city  of 
New  Orleans,"  used  in  desisraatinK  the  notary.  The  French  com- 
mentators dealing  with  Art.  978  of  the  Napoleon  Code,  correspond^ 
ing  with  Art.  1578  of  the  Revised  Civil  Code,  have  discarded  the 
use  of  the  very  words  of  the  Code  as  necessary  to  the  statement  in 
the  notary's  certificate  of  compliance  with  the  requisites  of  the  will 
by  authentic  act.  The  lawmaker  in  other  words  has  exacted  no 
acram3ntal  words  for  the  notary,  but  is  satisfied  if  equivalent  lan- 
guage is  employed.  While  exacting  express  mention  of  compliance 
with  the  formalities  requisite  for  wills  in  this  form,  the  commenta- 
tors all  concur  in  the  sufficiency  of  words  equivalent  to*those  in  the 
Ck>de.  Thus:  '^  Dnreste  il  n'y  a  pas  icid* expressions  sacramentelles; 
tout  ce  qui  exige  la  loi  c'est  que  la  mention  soSt  concue  de  telle 
maniere  qu'ell  contienne  une  affirmation  non  equivoque  de  I'observa- 
liou  de  cliacune  des  form  elites.  2  Mourlin,  400;  2  Baudry-Lican- 
tinerie,  878;  16  Djtlloz  Repertoire,  818,  par.  2835.  The  words  <<  of 
the  city  of  New  Orleans,"  used  in  this  certificate  to  designate  the 
residence  of  the  witnesses,  in  natural  significance  conveys  residence* 
It  would  be  straining  to  suppose  anything  else  was  intended.  This 
is  the  view  too,  of  the  French  commentators.  Thus:  Ainsi  }ug6; 
qu'il  suffit  de  ces  mots  tels  et  tels  endroit,  qu'il  n'est  pas  necessaire 
d'employer  les  mots  demurant  ^  .  .  .  .  ;  Que  pareillment  une  conr 
d'appel  a  pu  declarer,  sans  violer  aucune  loi,  que  I'enonciation  sui- 
vante  fait  en  presence  de  MM!,  tons  quatre  de  Sauveterre  contient 
d'apres  I'etat  et  la  qualite  des  temoins,  une  indication  suffi:»ante  de 
lenrs  demeures.  16  Dalloz  Rep.  p.  916,  par.  3144.  See  also  3  Troplong 
p.  118.  In  the  cases  cited  on  behalf  of  the  plaintiff  the  Court  held  that 
the  expression  <^  competent  witnesses  "  announced  the  notary's  con- 
clusion and  would  not  suffice,  and  that  the  certificate  was  insufficient, 
and  neither  would  ^' neighborhood  "  be  a  suffi3ient  designation  of 
residence.  H^re,  however,  the  certificate  uses  the  word  equivalent 
to  residence.  We  conclude,  therefore,  the  certificate  in  this  rejpect 
meets  the  legal  requirement. 


FIFTIETH  ANNUAL  REPORTS,  1898.  69 

Ingram  et  al.  vs.  Laroasslnl. 

The  law  exclades  as  witnefises  to  wills  women,    children    ander 

sixteen,  the  deaf,  dumb,  blind,  the  insane,  and  persons  disqualified  by 

crime  for  civil  functions.   O.  O.,  Art.  1591.    It  can  hardly  be  deemed 

reasonable  to  hold  the  law  required  the  certificate  to  negative  these 

diflqaaliflcations.      Our  jurisprudence,  while  exacting  the  mention  of 

residence,  has  never  sanctioned  the  necessity  for  the  affirmance  in 

the  certificate  that  the  witnesses  were  not  disqualified.     Nor  do  the 

French  commentators,  searching  as  they  are  in  the  examination  of 

thiB  Bttbject,  intimate  any  such  essential  in  the  certificate. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment, 
of  the  lower  court  be  affirmed  with  costs. 


No.  12,668. 

GBOBOE  iNaRAH  BT  AL.   VS.    HYPOLITE  LAROUSSINI. 

4,  p^rlBh  jodge.  In  writing  at  the  foot  of  the  petition  of  a  mother  praying 
appointment  aa  tutrix  of  her  minor  children  the  words:  *'  Let  the  prayer  of 
the  petitioner  be  granted  and  let  her  be  qualified  as  natural  tutrix  of  the 
minora,"  follows  the  form  usually  employed  by  the  probate  court  in  granting 
orders  for  the  appointment  of  tutors  of  minora. 

Article  321  of  the  Ciyil  Code,  which  declares:    "In  the  several  cases  In  which 
the  tutor  is  not  required  by  law  to  glye  bond,  it  shall  be  the  duty  of  the  clerk 
of  the  District  Court  of  the  parish  in  which  the  appointment  (of  tutor)  Is  made, 
CO  furnish  a  certificate  of  the  amount  of  the  minor's  property,  according  to  the 
InTcntory  on  file  in  his  office.    This  certificate  must  be  recorded  in  the  mort- 
gage book  of  the  parish  in  which  the  tutor  resides  and  a  oer:  ificate  to  that 
eifect,  signed  by  the  recorder  of  mortgages,  must  be  presented  to  the  judge 
before  he  can  make  the  appointment  or  authorize  letters  of  tutorship  to  be 
issued,"  la  intended  as  a  protection  to  the  interest  of  minors,  and  not  an 
instrumentality  by  means  of  which  they  can  enrich  themselves  at  the  expense 
of  the  creditors  of  their  father,  under  whom  they  claim  as  heirs. 
Where  the  soeoesslon  of  the  father  has  been  settled  throughout,  with  the  mother 
of  the  minor  children  of  the  deceased  acting  as  Its  legal  representatiye  In  her 
eapaclty  as  natural  tutrix,  and  where,  in  the  course  of  Its  administration^ 
property  has  been  sold  on  the  application  of  such  representative,  and  upon 
her  tratbfnl  allegation  that  the  succession  was  insolvent  and  that  the  property 
wu  specially  mortgaged  for  an  amount  many  times  more  than  its  value,  and 
where  such  property  has  been  adjudicated  to  parties  holding  promissory  notes 
erldenclog  the  entire  purchase  price  of  the  property  sold,  who  credit  the  snc- 
eetsion  with  tbe  amount  of  the  bid,  such  sale  will  siiccessfully  resist  an  attack 
Bude  npoD  It  by  the  children  of  the  deceased,  claiihlng  under  him  as  his  heirs 
bi«ed  simply  on  the  K^ound  that  their  mother  was  appointed  tutrix  aud  had 
received  letters  as  such  in  violation  of  Art.  321  t/f  i:.e  Civil  Code. 
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Where  the  probate  court  has  granted  an  order  for  the  sale  of  '*  all  the  property  of 
a  anccessfon,"  a  oommiaaton  to  sell,  directed  to  the  sheriff,  which  follows  the 
wordlngof  the  order.  Is  not  null  because  it  falls  to  give  specific  descriptions 
of  the  properties  to  be  sold  under  the  order  In  the  body  of  the  oommtaalon' 
The  sheriff  is  authorized  to  have  recourse  for  descriptions  to  certified  extracts 
from  the  inventory  of  the  succession  on  file  in  the  court. 

A  sale  is  not  attackable  because  the  bheriff,  in  his  proces  fferbal  of  a  particular  aale, 
annexes  thereto  a  certified  extract  of  the  inventory  containing  the  description 
of  a  particular  piece  of  property  and  a  printed  copy  of  the  advertisement 
under  which  the  sale  was  made,  and  after  detailing  the  various  steps  in  the 
execution  of  the  commission  of  sale  in  his  hands,  refers  to  the  annexed  extracts 
from  the  Inventory  and  the  printed  advertisement  as  being  descriptive  of  the 
property  sold  and  adjudicated. 

A  PPEAL  from  the  Sixteenth  Jadicial  District  Ooart  for  the  Parifib 
^  of  St.  Tammany.     Beid,  J 


Clay  Elliott  for  Plaintiffs,  Appellants. 


Saunders  A  Miller  (Walter  H.  Saunders  of  Oounsel)  for  Defendants, 
Appellees. 


Argued  and  sabmitted  December  28,  1897. 
Opinion  handed  down  January  24,  1898. 


Defendant  Laroussini  is  in  possession  as  owner  of  certain  prop- 
erty in  the  town  of  Covington  which  he  acquired  by  purchase  from 
the  succession  of  Adam  Thompson ;  Thompson  himself  having  pur- 
chased the  same  at  a  succession  sale  made  in  the  matter  of  the  suc- 
cession of  George  Ingram,  on  the  prayer  of  the  wife  of  said  Ingpram 
claiming  to  be  the  natural  tutrix  of  the  minor  children  issue  of  her 
marriage  with  said  Ingram. 

Plaintiffs  as  heirs  of  their  father  and  mother  bring  this  action 
against  Laroussini  and  the  succession  of  Adam  Thompson,  praying 
to  be  declared  the  owners  of  said  property  and  put  in  possession 
thereof ;  to  recover  from  the  succession  of  Thompson  the  sum  of 
twenty -eight  hundred  dollars,  and  from  Laroussini,  eight  hundred 
dollars,  for  fruits  and  revenues  of  the  property  during  the  period  ot 
their  respective  possessions.  Plaintiffs  couple  with  their  petitory 
action  an  attack  upon  the  judicial  sale  by  which  Thompson  claims  to 
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haye  acquired  ownership,  and  upon  that  of  Laronssini  from  Thomp- 
flon.  They  declare  that  the  former  sale  was  absolutely  null  and  void 
to  the  knowledge  both  of  Thompson  and  Laroussini,  and  that  they 
were  both  possessors  of  the  property  in  bad  faith.  The  attack  on  the 
jodicial  sale  on  the  Ingram  succession  is  made  on  the  ground  that 
their  mother  was  never  appointed,  nor  confirmed  as  their  natural 
tutrix,  nor  was  she  authorized  to  stand  in  judgment  for  them  or  the 
BQccession  of  George  Ingram,  and  on  the  further  ground  that  even 
upon  the  hypothesis  that  she  was  their  tutrix  the  formalities  of  law 
jeqaired  for  the  divestiture  of  their  title  had  not  been  observed,  and 
they  are  the  owners  of  the  property  as  if  the  proceedings  on  which 
defendants  rely  had  never  been  taken. 
They  allege: 

1.  That  no  certificate  of  the  amount  of  the  minor's  mortgage  was 
recorded  in  the  mortgage  book  of  the  parish ;  that  no  decree  of  the 
eonrt  had  ever  been  rendered  appointing  or  confirming  their  mother 
as  their  tutrix,  nor  authorizing  letters  of  tutorship  to  issue  to  her. 
That  she  had  no  authority  to  petition  the  court  for  a  sale  of  their 
property  on  the  proceedings  mentioned. 

2.  That  she  was  incapable  of  being  their  tutrix  and  acting  as  such, 
ftB  she  never  took  the  oath  required  by  law. 

3:  That  the  parish  judge  had  no  power  to  order  the  sale  mentioned 
iriihout  the  advice  of  a  family  meeting  upon  a  petition  presented  by 
a  tnrix  appointed,  and  qualified  as  the  law  required;  that  no  such 
petition  was  presented  and  no  advice  of  a  family  meeting  was  asked 
or  obtained. 

4.  That  the  commission  under  which  the  sheriff  acted  in  making 
the  sale  did  not  describe  any  real  estate,  and  said  property  was  not 
described  in  his  return. 

Laroussini  called  the  succ^sion  of  Thompson  in  warranty  through 
t  curator  od  /mm.  Both  defendants  pleaded  the  general  issue,  main- 
tained the  validity  of  the  sale  in  the  succession  of  Thompson,  and 
that  from  the  succession  of  Thompson  to  Laroussini,  and  their  pos- 
leerion  as  being  in  good  faith.  They  detailed  minutely  the  circum- 
stances under  which  the  succession  sale  was  made;  the  condition  of 
Ingram's  succession,  the  steps  taken  in  the  matter  of  the  appoint- 
ment of  plaintiff's  mother  as  their  tutrix,  and  the  various  formalities 
which  were  observed  in  the  matter  of  the  settlement  of  the  succes- 
sion.   They  averred   that  the  property  in  controversy  was,  at  the 
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time  of  the  saccession  sale,  in  a  dilapidated  condition,  and  that 
both  Thompson  and  Laroassini  had,  while  holding  and  possessing  the 
same  as  owners,  placed  valuable  and  expensive  improvements 
thereon,  which  had  greatly  enhanced  its  valae ;  that  they  bad  also 
paid  a  large  amount  of  taxes  upon  the  property. 

The  right  and  interest  of  the  plaintiffs  to  attack  the  sale  was 
denied,  as  it  was  averred  that  the  succession  of  Ingram  at  the  time  of 
his  death  was  utterly  insolvent,  and  the  property  in  question  was  for 
many  times  its  value  encumbered  with  special  mortgages,  among 
which  was  a  special  mortgage  for  a  large  amount  which  was  owned 
by  Adam  Thompson  at  the  time  of  the  sale  mentioned.  The  right  of 
the  plaintiffs  to  institute  the  proceeding  was  also  denied,  as  no  offer 
or  tender  had  been  made  to  return  to  the  parties  the  amount  of 
moneys  which  had  been  used  in  the  payment  of  the  debts  of  their 
father  and  mother,  and  which  had  enured  to  their  benefit,  or  to  re* 
instate  the  succession  of  Thompson  in  its  position  as  mortgage  cred- 
itor. It  was  averred  that  plaintiffs'  rights  were  merely  residuary, 
and  they  could  take  nothing  from  the  succession  until  after  its  debts 
had  been  paid.  Both  defendants  urged  and  claimed  that  should  the 
Buccession  sale  made  in  the  succession  of  Ingram  be  set  aside  that 
the  mortgage  claim  held  by  Adam  Thompson  against  the  property 
and  against  the  succession  of  George  Ingram,  and  the  community 
between  him  and  his  wife,  should  revive  and  be  reinstated  with  inter- 
est on  the  claim  and  the  right  to  attorney's  fees  in  case  of  suit. 

Defendant  Laroussini  claimed  to  be  entitled,  under  his  purchase 
from  the  succession  of  Thompson,  to  be  subrogated  to  all  claims 
which  the  latter  held  against  the  succession  of  Ingram.  He  also 
claimed  that  the  mother  of  the  plaintiffs,  after  the  sale  of  the  prop- 
erty to  Adam  Thompson,  made  a  formal  deed  of  transfer  of  the 
property  to  the  purchaser,  and  that  being  a  widow  in  community, 
entitled  to  one -half  of  the  community  property,  the  effect  of  said 
act  was  under  any  and  all  contingencies  to  transfer  her  one -half 
of  the  said  property  to  Thompson,  and  that  both  she  and  her  heirs 
were  and  are  estopped  from  questioning  his  title  to  that  extent.  He 
prayed  that  plaintiff's  demand  be  wholly  rejected,  but  should  the 
court  rescind  the  sale,  that  under  no  circumstances  it  be  not 
rescinded  for  more  than  one  undivided  half  thereof.  That  should  it 
be  rescinded  in  whole  or  in  part  there  be  judgment  reviving  and 
declaring  exigible  the  claim  which  Adam  Thompson  held  against  the 
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soccesaion  of  Ingram  and  the  comtnnnity  of  acqaets  and  gains 
between  himself  and  wife  for.  fifteen  hnndred  dollars,  with  eight  per 
cent,  per  annum  interest  thereon,  from  March  6,  1876,  till  paid,  five 
per  cent,  on  the  aggregate  amount  of  said  principal  and  interest  as 
attorney's  fees  and  all  costs  of  suit,  and  that  same  be  decreed  to  be 
secnredby  special  mortgage  and  vendor's  privilege  on  the  property 
saed  for;  that  the  same  be  sold  to  pay  said  sams  and  the  proceeds 
of  said  sale  be  applied  to  pay  said  sums  by  preference  and  priority 
over  all  debts  due  by  said  George  Ingram  or  by  his  succession  or 
heirs;  that  there  be  judgment  in  favor  of  the  succession  of  Adam 
Thompson  for  the  sum  of  two  thousand  dollars  expended  by  him  in 
repairs,  improvements  and  taxes  on  said  property,  and  that  he  be 
subrogated  to  said  claim  and  judgment  in  favor  of  said  Adam 
Thompson  against  George  Ingram,  his  succession  and  heirs.  That 
should  he  be  evicted  from  the  property  or  any  part  thereof,  there  be 
jadgment  in  his  favor  and  against  the  succession  of  Thompson,  his 
widow  and  heirs  for  the  sum  of  twenty- seven  hundred  and  fifty  dol^ 
lars,  the  price  paid  by  him  to  the  succession  of  Thompson  for  said 
property,  and  for  one  hundred  and  fifty  dollars  attorney's  fees,  and 
the  further  sum  of  two  thousand  dollars  expended  by  him  on  said 
property  for  improvements  and  taxes. 

The  curator  ad  hoc  prayed  for  the  rejection  of  plaintiff's  demand 
and  contingently  (as  did  Laroussini)  for  the  reinstatement,  revival 
and  enforcement  of  the  mortgage  and  mortgage  claim  of  Adam 
Thompson  against  the  succession  of  George  Ingram  and  his  heirs^ 
sod  against  the  said  property.  He  prayed  judgment  contingently 
against  the  said  succession  and  heirs  for  the  sum  of  two  thousand 
dollars,  amount  expended  by  Adam  Thompson  in  necessary  repairs 
and  uwtxxl  improvements  and  taxes  upon  the  property,  and  that 
defendant,  Laroussini,  be  subrogated  to  all  said  claims  so  far  as  was 
necessary  to  protect  him.  That  the  demand  in  warranty  of  Larous- 
rini  against  the  succession  of  Adam  Thompson,  his  widow  and  heirs, 
except  as  to  said  subrogation,  be  rejected. 

The  District  Oourt  rendered  judgment  in  favor  of  defendant| 
Laroussini,  and  against  the  plaintiffs,  rejecting  the  demand  of  the 
latter  and  rejecting  the  demands  of  Laroussini  against  the  heirs  of 
Adam  Thompson  as  warrantors. 

Plaintiffs  appealed. 
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The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  G.  J.  We  find  in  the  record  the  following  admlBeiona 
of  the  parties: 

Civil  District  Coort,  Parish  of  Orleans. 

GBOBaB    INOBAM 

vs. 
H.  Laboubsini  bt  al. 

In  order  to  save  expense  the  facts  in  this  case  are  admitted  as  fol- 
lows: 

1.  It  is  admitted  by  the  defendant  in  this  case  that  no  certificate 
of  the  minor's  mortgage  as  shown  by  the  inventory  in  the  snccession 
of  George  Ingram  was  ever  recorded  in  the  mortgage  books  of  St. 
Tammany  parish,  where  the  saccession  of  George  Ingram  was  opened, 
or  elsewhere. 

Defendant  admits  that  the  plaintiffs  in  this  suit  are  the  only  heirs 
of  George  Ingram  and  Catherine  A.  Ingram,  his  wife,  both  of  whom 
died  at  the  dates  stated  in  the  petition  herein;  and  the  defendants 
further  admit  that  the  property  herein  'sued  for  is  worth  three 
thousand  dollars.  The  plaintiffs  herein  file  a  complete  transcript  of 
all  the  papers  in  the  record  of  the  proceedings  in  the  succession  of 
George  Ingram  and  Catherine  A.  Ingram,  his  wife,  as  now  found  in 
the  clerk's  office  of  St.  Tammany  parish,  Louisiana,  and  the  defend- 
ant admits  that  the  traoscript  filed  is  a  full  and  complete  transcript 
of  all  the  papers  now  in  said  record. 

It  is  admitted  that  the  rental  value  of  the  property  herein  sued  for 
has  been  on  an  average  not  less  than  one  hundred  and  fifty  dollars 
per  year  since  the  sale  to  Adam  Thompson,  on  April  4,  1877. 

For  thb  Dbfbndant. 

It  is  admitted  by  the  plaintiffs  that  Gtoorge  Ingram  bought  the 
property  sued  for  on  March  6,  1875,  for  the  price  of  fifteen  hundred 
dollars.  That  said  purchase  was  entirely  on  credit,  and  that  George 
Ingram  gave  to  represent  the  said  price  of  one  thousand  five  hundred 
dollars,  his  two  notes  of  seven  hundred  and  fifty  dollars,  each  bear- 
ing eight  per  cent,  per  annum  interest  from  date  until  paid .  That 
said  act  was  recorded  in  the  mortgage  and  conveyance  book  of  the 
.  clerk's  office  of  St.  Tammany  parish,  as  stated  in  the  supplemental 
petition  herein,  and  as  shown  in  the  copy  of  the  act  of  sale  which  is 
filed  in  evidence. 
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2.  It  is  admitted  that  as  stated  in  the  sapplemental  answer  herein 
on  Jane  19,  1876,  Andrew  Fatten  who  was  then  clerk  and  represent- 
ative of  Adam  Thompson,  instituted  execatory  proceedings  on  the 
above  mentioned  note  for  seven  hundred  and  fifty  dollars,  matnring 
March  6,  1876,  for  the  purpose  of  seizing  and  selling  the  property 
herein  sued  for,  said  proceedings  being  entitled  Andrew  Fatten  vs. 
The  Succession  of  (George  Ingram,  No.  1293  of  the  docket  of  the 
CKxth  Judicial  District  Court  for  St.  Tammany  parish. 

That  an  order  of  seizure  and  sale  was  signed  in  said  proceedings, 
bat  that  nothing  ever  was  c  one  thereon. 

3.  Parties  hereto  admit  that  the  copy  of  the  act  of  sale  of  date 
April  4,  1877,  by  Mrs.  Catherine  A.  Ingram  to  Adam  Thompson  is  a 
tne  and  correct  copy  of  said  act  and  that  the  said  act  was  registered 
in  the  conveyance  records  of  St.  Tammany  parish,  as  stated  in  the 
sapplemental  answer  here! a. 

4.  It  is  admitted  by  counsel  for  plaintiffs  that  the  succession  of 
George  Ingram  was  insolvent  to  a  considerable  extent. 

5.  It  is  admitted  that  Judge  James  Thompson,  who  was  the  attor- 
ney of  the  succession  of  George  Ingram,  would  testify  that  the  debts 
stated  in  the  certificate  of  mortgages  of  date  April  8,  1877  (found  in 
the  transcript  of  the  record  of  the  succession  of  George  Ingram) , 
were  due  as  stated  in  the  supplemental  answer  herein,  and  that  no 
creditor  of  said  succession  ever  objected  to  the  administration  of  the 
said  succession  by  Mrs.  Catherine  A.  Ingram  as  tutrix. 

6.  It  is  admitted  that  H.  Larousslni,  the  defendant  herein,  pur- 
chased the  property  herein  sued  for  from  the  succession  of  Adam 
Thompson  for  two  thousand  seven  hundred  and  fifty  dollars,  and  on 
the  terms  stated  in  the  supplemental  answer  herein. 

7.  It  is  admitted  that  the  average  taxes  on  the  property  sued  for 
from  1877  to  date  have  been  twenty  dollars  and  fifty  cents  per  year, 
and  that  said  taxes  have  been  paid  by  said  Adam  Thompson  and  the 
•aid  H.  Larousslni. 

8.  It  is  admitted  that  the  ne.essary  lessor's  repairs  to  preserve  the 
property  herein  sued  for,  and  to  keep  it  in  tenantable  repair  from 
1877  to  date,  amount  to  at  least  six  hundred  dollars,  and  were 
expended  by  the  said  Adam  Thompson  and  H.  Larousslni. 

9.  It  is  admitted  that  the  enhanced  value  of  the  property  result- 
ing from  the  additions  and  improvements  placed  thereon  by  Larous- 
sini  is  at  least  three  hundred  dollars. 
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We  agree  to  submit  case  on  above  statement  of  facts  and  the  copies 
referred  to  in  the  pleadings  on  January  26,  1897. 

(Signed)  Saunders  &  Miller,  Attorneys  for  Defendant. 

Olay  Elliott,  Attorney  for  Plaintiff, 
George  E.  Williams,  Curator  ad  hoc. 

On  the'  9th  of  December,  1875,  the  mother  of  the  plaintiffs  applied 
to  the  parish  court  of  St.  Tammany  parish,  praying  that  she  be 
qualified  as  their  natural  tutrix.  At  the  foot  of  her  petition  to  that 
effect  the  parish  judge  wrote  an  order,  of  which  the  followlog 
extract  covers  all  that  is  necessary  to  be  copied  for  the  purposes  of 
this  case : 

**  Let  the  prayer  of  the  petitioner  be  granted,  and  let  her  be  duly 
qualified  as  natural  tutrix  of  the  within-named  minors,  George  and 
Margaret  Ingram." 

Appellant  contends  that  this  order  is  fatally  defective  as  an  order 
of  appointment.  It  would  have  doubtless  been  better  had  the  par- 
ish judge  in  direct  terms  declared  that  he  then  and  there  by  his 
order  appointed  the  petitioner  (naming  her)  as  natural  tutrix  of  the 
minors  mentioned,  bat  the  order  is  in  the  form  ordinarily  used  in 
probate  proceedings  for  the  appointment  of  tutors,  for  the  taking  of 
inventories,  for  the  holding  of  family  meetings,  and  other  similar 
acts.  '*  Let  an  inventory  be  taken,"  '*  Let  a  family  meeting  be 
held  as  prayed  for,"  is  the  usual  language  employed  in  acting  upon 
applications  of  that  character.  Even  in  executory  proceedings  ask- 
ing for  a  writ  of  seizure  and  sale  to  issue,  it  is  customary  for  the 
order  to  read:  *'  Let  a  writ  of  seizure  and  sale  issue,"  instead  Of 
reading:  ^'  It  is  hereby  ordered  that  a  writ  of  seizure  and  sale 
issue." 

We  see  no  force  in  the  objection  raised.  On  the  10th  of  December 
the  mother  took  an  oath  before  the  District  Court  in  which  she 
declared  that  *'  she  solemnly  swore  that  she  would  well  and  faith- 
fully perform  all  the  duties  of  natural  tutrix  of  the  minors  George 
and  Margaret  Ingram,  minor  children  of  George  Ingpram,  deceased, 
to  the  best  of  her  (my)  ability.     So  help  her  (me)  God." 

On  the  same  day  the  District  Olerk  issued  to  her  letters  of  tutor- 
ship in  which  it  was  declared  that  she  had  been  appointed  and  qual- 
ified as  natural  tutrix ;  that  she  had  complied  with  and  fulfilled  all 
the  requirements  of  the  law,  and  that  all  her  acts  as  such  were  enti- 
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tied  to  full  faith  and  credit.  An  inventory  of  the  succession  was 
made,  bat  it  was  not  recorded.  la  this  inventory  figared,  folly 
described,  the  property  which  forms  the  object  of  the  present  con- 
troversy. On  the  23d  of  Febraary,  1877,  the  widow  as  tatriz  of  £he 
minors  filed  a  petition  in  which  after  alle^ng  that  the  estate  of  her 
hasband  was  very  mach  in  debt,  that  the  assets  were  not  sufficient  to 
pay  the  same ;  that  there  were  mortgages  to  an  amount  exceeding 
seven  tbonsand  dollars  existing  agfiinst  the  real  estate,  being  many 
times  more  than  the  value  thereof,  and  that  the  movables  would  not 
satBce  to  pay  the  privileges  thereof,  prayed  for  and  obtained  an 
order  for  the  sale  of  all  the  property,  real  and  personal,  for  cash.  It 
is  admitted  that  the  recitals  of  the  tutrix'  petition  were  true.  It 
appears  that  at  that  time  the  property  in  question  was  affected  by  a 
special  mortgage  and  vendor's  privilege  securing  the  payment  of  two 
promissory  notes  representing  the  purchase  price  which  the 
deceased  had  agreed  to  pay  for  the  same;  that  Adam  Thompson, 
through  his  clerk,  had  applied  for  and  obtained  an  order  for  the 
Beizare  and  sale  of  the  property  to  satisfy  his  claim,  he  being  the 
holder  of  either  one  or  both  of  said  notes. 

This  order  was  not  followed  up,  but  the  widow  and  tutrix  came 
forward  and  applied  for  and  obtained  the  order  referred  to  for  a  sale 
of  all  the  property  of  the  succession. 

By  so  doing  she  waived  the  necessity  of  the  various  services  upon 
her  which  the  law  would  have  called  for  uuder  the  executory  pro- 
ceedings had  they  been  continued  and  carried  on  to  completion.  The 
sale  took  place  under  the  probate  order  vnth  this  order  of  seizure  and 
tale  still  standing  unrevoked  though  not  yet  executed.  Possibly  Adam 
Thompsofi  might  have  had  legal  ground  of  complaint  of  a  sale  of  the 
property  made  through  such  an  order,  but  we  see  no  legal  ground  of 
complaint  which  these  minors  could  urge  on  that  account.  Oan  it  be 
said  that  the  minors  could  receive,  or  did  receive,  any  injury  from 
the  mere  fact  that  the  tutrix,  instead  of  permitting  the  sale  to  be 
coDsammated  as  prayed  for,  with  herself  proceeded  against  as 
defendant  in  executory  proceedings,  should  have  herself,  as  tutrix, 
taken  up  the  proceedings  about  to  be  carried  into  effect  and  caused 
them  to  be  executed  under  probate,  instead  of  ordinary  jurisdiction. 
The  same  resnlt  would  have  been  reached  by  either  proceeding.  The 
ttlewoifld  have  been  made  for  cash  by  the  sheriff,  uader  either 
order,  and  we  fail  to  see  how  the  minors  could  have  sustained  any 
damage  in  the  premises. 
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There  can  be  uo  qaestion  that  if  plaintiffs'  mother  was  not  their 
tutrix  at  that  time  (as  they  claim  she  was  not) ,  that  Adam  Thompson 
could  have  legally  proceeded  against  a  tutor  ad  hoo,  who  would  not 
have  been  compelled  to  give  bond,  and  that  their  title  or  interest  (if 
any  such  they  can  be  said  to  have  really  had)  would  have  been 
legally  divested  without  reference  to  the  fact  whether  plaintifFa' 
rights  were  secured  by  mortgage  or  not,  and  without  reference  to 
the  advice  of  any  family  meeting. 

The  relations  of  the  minors  to  the  property  were,  under  the  cir- 
cumstances of  this  case,  really  nominal.     They  were  heirn  of  their 
father,  it  is  true,  by  effect  of  law,  but  they  were  beneficiary  heirs, 
and   their  father's  succession  was  insolvent.     Their  tutrix  would 
not  have  been  entitled,  simply  as  such,  to  have  administered  the  suc- 
cession, without  security,  if  the  creditors  had  objected.     Her  admin- 
istration, as  tutrix,  without  opposition,  did  not  increase  the  rights  of 
these  minor  beneficiary  heirs  in  this  property  beyond  what  they  would 
have  been  had  their  mother  been  forced  to  apply  for  and  had  obtained 
an  appointment  as  an  ordinary  administrator  of  the  succession.    Her 
administration  was  in  the  interest  of  the  creditors,  as  matters  stood, 
rather  than  in  the  interest  of  the  minors.     The   minors  would  have 
been  entitled  had  their  mother  been  forced  by  the  creditors  (by  rea- 
son of  their  being  beneficiary  heirs),  to  qualify  as  a  regular  adminis- 
tratrix, to  receive  only  the  balance  which  would  have  remained  in 
the  succession  after  payment  of  all  debts.     C.   C.  1058.    Time  has 
not  extended  their  rights  so  as  to  authorize  them,  without  incurring 
any  obligations  whatever,  to  take  away  from  their  father's  creditors 
that  which  they  were  justly  and  legally  entitled   to  have  applied  to 
the  payment  of  their  claims.     Plaintiffs'  demands  are  utterly  without 
equity.     At  the  sale  which  they  seek  to  have  declared  null,    the 
holder  of  the  vendor's  privilege  notes  (representing  substantially  the 
rights  of  the  vendor  himself),  by   purchasing  the   property,  simply 
regained  the  ownership  of  the  property  on  which  not  one  dollar  had 
been  paid,  nor  has  been  paid  up  to  the  present  day,  if  the  sale  passed 
no  title  to  the   adjudicatee.     Plaintiffs'  proposition  is  that  they  can 
wrench  this  property  out  of   the  ownership  and  possession  of  the 
purchaser  through  the   law,  without  the  payment  of  a  cent  for  it. 
The  law  works  out  no  such  result  through  force  of  a   provision  in  a 
statute  which  was  intended  to  protect  the  actual  interests  of  minors, 
and  not  to  enable  them  to  enrich  themselves  at  the  expense  of  their 
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father's  creditors.  When  a  case  is  presented  to  ns  in  which  minors 
have  been  really  a^^grieved  by  the  failure  of  the  court  officers  or  of 
their  father  or  mother  to  have  recorded  the  abstract  of  inventory,  by 
the  recording  of  which  they  would  have  acquired  a  mortgage  on  their 
tutor's  property  to  secure  the  faithful  performance  by  them  of  their 
duties,  it  will  be  time  enough  to  pass  upon  the  effect  of  an  appoint* 
ment  of  tutrix  and  of  issuing  of  letters  of  tutorship  to  a  tutrix  with- 
out the  recording  prior  thereto  of  the  abstract  of  inventory  which 
the  law  directs  should  be  placed  of  record. 

The  order  of  the  parish  court  directed  the  sale  of  all  of  the  prop- 
erty of  the  succession,  real  and  personal.  This  property  belonged  to 
the  succession  and  its  sale  was  covered  by  the  terms  of  the  order. 

Plaintiffs  complain  that  the  proces  verbal  of  the  sale  of  the  prop- 
erty does  not  contain  a  description  of  the  same.  It  is  true  that  it 
does  not  do  so  directly  in  the  body  of  the  proces  verbal,  but  the 
sheriff  annexed  thereto  a  certified  extract  from  the  inventory  of  the 
succession  and  also  a  copy  of  the  advertisement  under  which  the 
sale  was  made,  and  having  declared  that  he  had  done  so,  declared 
that  he  had  advertised  for  sale  according  to  law  the  property 
described  in  the  annexed  extract  from  inventory,  and  after  reading 
the  advertisement,  had  offered  said  property  for  sale;  that  after 
receiving  various  offers  he  had  adjudicated  said  real  estate  described 
in  said  inventory  to  Adam  Thompson  for  the  sum  of  seventeen  hun- 
dred dollars,  being  the  owner  of  the  first  mortgage  and  vendor's 
privilege,  amounting  with  interest  to  the  sum  of  seventeen  hundred 
and  forty  dollars,  the  said  purchaser  retaining  the  same  in  his 
bands,  less  the  sum  of  forty- two  dollars,  cost  of  selling  the  said 
property. 

In  addition  to  this  the  tutrix  and  the  purchaser  appeared,  on  the 
4tli  of  April,  1877,  before  a  notary  public,  and  the  former  made  a 
formal  and  complete  deed  of  the  property  to  the  purchaser,  fally 
and  minutely  describing  it  as  it  had  been  described  in  the  advertise- 
ment and  inventory  under  full  recitals  as  to  the  facts  and  circum  - 
stances  under  which  she  made  the  deed.  The  purchaser  and  the 
defendant  have  been  in  possession  of  the  property  under  the  adju- 
dication and  deed  ever  since  that  date. 

It  would  have  been  much  better  for  the  sheriff  to  have  given  a 
complete  description  of  the  property  in  the  body  of  the  proces  verbal 
than  to  have  described  it  by  reference  to  annexed  documents  which 
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might  have  become  detached  and  rendered  identification  difflcalt, 
bat  they  were  not  in  this  instance  detached,  and  there  can  be  no 
qaeetion  as  to  what  property  was  ordered  to  be  sold,  what  was 
advertised  to  be  sold,  and  what,  in  point  of  fact,  was  sold  to  Adam 
Thompson.  We  think  the  objection  raised  to  defendant's  title  on 
these  gronnds  is  without  fonndation.  C.  P.  690,  695.  We  think  the 
District  Conrt  has  dealt  with  the  case  according  to  law  and  the  evi- 
dence and  according  also  to  equity. 
The  judgment  appealed  from  is  affirmed.    . 


^     so 
''®      40  No.  12,461. 

Romero  &  Bayard  vs.   H.   &  C.  Nbwman. 

A  factor  holding  as  collateral  secarlty  for  the  payment  of  the  ultimate  balance  to 
be  due  him  on  his  factor's  account  the  negotiable  note  of  his  customer,  bear- 
ing Interest  after  maturity,  and  secured  by  mortgage  on  his  plantation,  must 
be  prepared  to  surrender  the  collateral  when  the  account  i»  closed,  and  pay- 
ment of  the  amount  due  is  tendered  him  by  the  debtor. 

If  such  collateral  note  has  been  transferred  by  the  creditor  before  its  maturity  to 
u  third  person,  and  by  reason  of  such  fact  the  factor  can  not  surrender  It,  he 
will  be  responsi  ble  to  the  maker  of  the  note  for  any  amount  oyer  and  above  that 
due  on  the  account  (payment  of  which  has  been  eo  tendered)  which  he  was 
forced  to  pay  to  the  third  holder  of  the  note. 

Where  such  a  collateral  note  had  been  given  to  &  factor  to  secure  a  specific  debt, 
the  latter  can  not  refuse  to  surrender  the  same  when  the  debtor  tenders  pay- 
ment of  the  debt  which  it  secures,  by  reason  of  alleged  indebtedness  of  the  cus- 
tomer upon  unliquidated  and  disputed  claims  arising  from  other  separate  and 
distinct  contracts. 

A  creditor  who  in  bad  faith  retards  or  prevents  the  execution  of  a  contract  to  do 
can  not  cla'm  from  the  debtor  damages  for  the  non-execution  of  the  contract. 
C.  C.  1934,  par.  4. 

Where  the  execution  of  a  contract  has  been  rendered  impossible  in  its  entirety  by 
reason  of  a  fortuitous  event  not  preceded  by  some  fault  of  the  debtor, the  cred- 
itor can  not  exact  damages  for  non- execution.    G.  0. 193S. 

If  the  contract  to  do,  consists  of  successive  obligations  to  be  performed  at  differ- 
ent times,  the  non-execution  by  the  debtor  of  one  of  these  successive  obli- 
gations by  reason  of  a  fortuitous  event  not  preceded  by  some  fault  of  the 
debtor,  withdraws  from  the  creditor  the  right  to  exact  damages  for  the  non- 
execution  of  that  particular  obligation.    C.  C.  1898. 

A  contract  between  a  factor  and  a  planter  by  which  the  latter  binds  hfmeelf  to 
ship  his  crop  to  the  factor,  who  Is  authorized  to  charge  two  and  a  half  per 
cent,  commission  on  sales  of  the  same,  does  not  justify  the  factor  in  charging 
two  and  a  half  per  cent,  commission  on  the  amount  of  the  bounty  paid  by  the 
government  to  the  planter  In  the  crop.  The  bounty  does  not  represent  sales 
made  by  the  factor. 
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la  a  oontraet  between  a  planter  and  the  owner  of  a  refinery,  the  planter  engaflred 
togrind  for  a  number  of  years  the  cane  upon  his  plantation,  at  his  own  sugar 
boose,  to  there  eouTert  it  Into  syrup  and  then  to  oonvey  It  to  the  refinery 
through  pipes  purehased  and  laid  down  at  Its  own  expense  by  the  refinery, 
the  reflaery  engaging  to  eonTert  the  syrop  Into  sugar  at  a  fixed  price  per 
pound.  During  the  second  year  of  the  contract  a  fire  destroyed  the  planter's 
sugar  house,  placing  It  out  of  his  power  to  comply  further  with  his  obliga- 
tions. The  contract  contained  a  clause,  that  the  planter  should,  at  the  end  of 
the  eontract,  purchase  the  pipes  at  their  value.  Htld^  that  the  refinery  owners 
iB  thus  assuming  the  deterioration  of  the  pipes  during  the  contract  did  so  in 
Tiew  of  continuing  benefits  to  Itself  to  result  from  It,  and  being  deprlTcd  of 
those  benefits  by  the  fire,  the  court  would  give  the  refinery  the  benefit  of  the 
highest  estimate  placed  upon  the  value  of  the  pipes  sustainable  under  the 
evidence. 

APPBAL  from  tbe  Civil  District  Court  for  the  PariBh  of  Orleang. 
EmM,  J. 

Ftmimet^  Hemdermm  A  Fmner^  FoBier  A  Brouasard  and  Joaeph  F. 
PoeM  forPlaintifrs,  ApeUees. 


<^egg  A  Qviittero  for  Defendants,  Appellants. 


Argoed  and  submitted  December  4,  1897. 
Opinion  banded  down  January  10,  1898. 


The  opinion  of  the  court  was  delivered  by 

NichoIjLS,  C.  J.  The  plaintiffs  are  the  owners  of  the  Daisy  plan- 
tation in  the  parish  of  Iberia,  which  they  have  been  cultivating  as  a 
sogar  plantation. 

The  defendants  are  factors  and  commission  merchants  in  the  city 
of  New  Orleans.  They  are  also  owners  of  the  Linden  plantation  in 
Iberia  parlshi  upon  which  they  operate  a  sugar  refinery. 

On  the  81st  of  August,  1890,  a  contract  was  entered  into  between 
the  plaintift  and  defendants  by  which  the  latter  agreed  to  lay  a  two- 
ineh  pipe  from  the  Linden  refinery  to  the  sugar  house  of  the  plain- 
tiffs and  to  furnish  a  pamp  to  pump  the  syrup  made  by  the  latter 
from  their  sugar  house  to  the  Linden  refinery,  at  the  expense  of  the 
defendants,  and  to  refine  and  granulate  said  syrup  at  the  rate  of  one 
cent  per  pound,  and  to  furnish  sugar  and  molasses  barrels  In  good 
order  at  defendants'  refinery.  Plaintiffs  agreed  to  boil  the  juice  down 
and  to  furnish  same  as  well  clarified  and  in  as  good  a  condicion  as 
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possible.  It  was  well  anderstood  that  defendants  were  free  from  all 
liability  from  loss  occasioned  by  non- working  of  machinery,  break- 
ing, bursting  of  pipes  or  any  or  whatever  loss  in  the  premises  before 
received  in  their  refinery,  or  from  any  loss  from  frozen  cane  or  soar 
syrup. 

It  was  further  understood  that  the  contract  should  cover  a  period 
of  five  years,  to -wit:  1890,  1891,  1892,  1893,  1894,  and  at  the  expi- 
ration of  the  contract  plaintiffs  should  become  the  purchasers  of  the 
pipe  and  pump  so  laid  down  at  the  price  to  be  agreed  on  between  the 
parties,  or,  if  necessary,  by  arbitration  of  outside  parties. 

Separate  and  apart  from  this  contract  there  existed  between  the 
plaintiffs  and.  defendants,  thQ  relation  of  planters  and  factors.  De- 
fendants agreed  to  furnish  the  necessary  advances  in  money  and 
supplies  for  the  cultivation  of  plaintiffs'  plantation,  and  they  to 
secure,  defendants  the  reimbursement  of  their  advances  (delivered  to 
the  latter  first  in  1891,  a  note  for  five  thousand  dollars,  secured  by 
mortgage  on  their  plantation,  and  afterward,  on  the  24th  of  Febru- 
ary, 1892,  a  note  of  that  date,  for  six  thousand  dollars,  payable  on 

*■   •  «  . 

the  1st  of  April,  1893,  to  the  order  of  H.  &  C.  Newman,  at  their 
oflSce  in  New  Orleans,  with  eight  per  cent,  interest  from  date, 
secured  by  a  new  mortgage  on  the  same  property.  The  last  mort- 
gage was  to  secure  a  small  balance  due  on  the  advances  of  1891,  as 
well  as  those  to  be  made  in  the  future  in  1892. 

The  contract  first  mentioned  continued  in  force  until  some  time  in 
1892,  when  by  the  destruction  of  plaintiffs'  sugar  house  by  fire  they 
became  unable  to  carry  out  their  obligation  to  deliver  to  the  defend- 
ants syrups  made  at  the  same. 

During  the  years  1891  and  1892  differences  arose  between  the  par- 
ties; plaintiffs  claiming  compensation  for  a  quantity  of  syrup  which 
they  asserted  had  been  caused  to  be  lost  through  the  negligence 
of  the  defendants  and  their  employee^,  and  defendants  contending 
that  they  were  authorized  to  demand  from  the  plaintiffs  the  profits 
which  they  would  have  made  under  the  contract  had  it  been  carried 
to  completion,  and  also  the  price  of  the  pump  and  pipes. 

After  numerous  negotiations  the  parties  finally  agreed  to  submit 
their  differences  to  arbitrators.  An  arbitration  was  attempted,  ba 
it  failed  in  its  purpose,  and  as  neither  side  claims  rights  under  it,  no 
further  reference  to  it  need  be  made. 

On  the  21st  of  March,  1893,  defendants  forwarded  to  plaintiffs 
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ft  ftoftament  of  their  advance  account  as  being  three  t'hoasand  f onr 
baadred  and  eeventy-seyen  dollars  and  forty- eight  cents,  of  which 
two  hundred  and  fifty- four  dollars  and  seventy  cents  were  charged 
to  plaintiA  as  commissions  of  two  and  one-half  per  cent,  on  the 
boonty  which  the  latter  had  collected  from  the  United  States  gov- 
erament. 

Plaintiffs  had  bound  themselves  in  the  factorage  contract  to  ship 
their  crops  to  defendants  for  sale  for  their  account,  and  the  latter 
insisted  that  they  were  entitled  to  deal  with  the  bpnnty  money 
as  if  sngpr  to  the  value  thereof  had  been  consigned  to  them  for  sale 
and  hftd  been  sold  by  them  for  plaintiffs  on  the  usual  commission  on 
sftles. 

On  the  16th  of  March^  Messrs.  Foster  &  Brou^sard,  attorneys  of 
the  plaintiff^,  wrote  a  letter  to  the  defendant  on  behalf  of  their 
clients,  in  reference  to  said  acfcount,  in  which  they  stated  that  the 
latter  were  willing  and  ready  to  settle  their  indebtedness  to  them, 
bat  that  they  would  not  pay  the  charges  for  bounty,  which  on  the 
seconnt  amounted  to  two  hundred  and  fifty -four  dollars  and  sev« 
enty  cents.  .  That,  in  other  words,  if  they  would  return  their  two 
notes  (the  five  thousand  dollar  and  the  six  thQusand  dollar  notes) 
to  the  New  Iberia  National  Bank  and  their  account  corrected,  that 
is  showing  balance  due  three  thousand  two  hundred  and  twenty -two 
dollars  and  seventy- eight  cents,  with  instructions  to  the  bank  upon 
peyment  of  this  last  amount  they  must  turn  oyer  the  notes  to  the 
plaintifhi  and  give  full  receipt  to  them,  the  three  thousand  two 
bimdred  and  twenty-two  dollars  and  seventy-eight  cents  would  be 
paid  at  once.  That  this,  however,  was  not  to  be  construed  as  a 
waiver  of  any  further  reduction  which  plaintiffs  might  have  as  to 
interest  and  other  overcharges  in  case  of  litigation,  which  they 
specially  reserved. 

Shortly  after  receipt  of  this  letter  defendants  sent  O.  H.  C.  Brown 
to  New  Iberia  to  represent  them  in  this  matter  in  an  interview  with 
the  parties  and  their  attorneys  at  that  place.  A  meeting  took  place 
between  them  in  the  latter  part  of  Marchi  at  which  the  account  was 
folly  discussed  and  an  offer  was  again  made  on  behalf  of  the  plain - 
tilTs  to  pay  the  account  that  day  if  defendants,  through  Brown, 
would  deduct  the  charge  for  commissions  on  the  bounty  money,  but 
this  offer  was  declined.  In  the  course  of  the  conversation  which  then 
took  place  Brown  referred  to  the  fact  that  defendants  claimed  that 
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plaintiffs  were  indebted  to  them  for  proftU  on  the  ^*  refinery  acooont," 
and  for  the  price  of  the  pnmp  and  pipes  whioh  they  had  laid  down, 
bnt  plaintiffs  refosed  to  discuss  those  claims,  as  they  bore  upon  dis- 
tinct and  separate  matters.  Brown  intimated  to  plaintiffb  that  the 
promissory  note  for  six  thousand  dollars  was  not  yet  due;  that 
defendants  conid  transfer  the  same  before  maturity  and  force  any 
litigation  which  might  arise  between  plaintiffs  and  defendants  to  be 
prosecuted  In  New  Orleans. 

A  few  days  after  this,  Romero,  one  of  the  plaintiffs,  and  R.  F. 
Broussard,  one  of  their  attorneys,  called  at  the  of&ce  o%  H.  &  G. 
Newman,  in  New  Orleans,  and  there  matters  were  again  discussed, 
and  the  agreement  to  submit  their  respective  claims  to  arbitration, 
to  which  reference  has  already  been  alluded,  was  reached.  No  alla- 
sion  was  made  at  that  time  to  the  fact  that  the  note  of  six  thousand 
dollars  had  been  transferred  to  E.  Feibelman  &  Co. 

In ,  1898,  the  latter  firm  instituted  executory  proceedings 

in  Iberia  parish  upon  that  note,  claiming  to  be  the  owners  of  the 
same,  before  maturity,  in  due  course  of  trade  and  for  a  valuable 
consideration,  and  demanding  payment  of  the  note  with  interest, 
attorney's  fees  and  costs.  The  present  plaintiffs  obtained  an  order 
for  a  suspensive  appeal  from  the  order^f  seizure  and  sale,  but  the 
appeal  was  dismissed  in  consequence  of  the  appeal  bond  having  been 
made  for  too  small  an  amount.  In  order  to  stop  proceedings,  plain- 
tiffs were  forced  to  pay  Feibelman  &  Co.,  on  the  24th  of  February, 
1894,  the  note  with  interest,  and  also  attorney's  fees  and  costs.  The 
whole  amount  so  paid  by  them  amounted  to  the  sum  of  seven  thou- 
sand four  hundred  and  eleven  dollars  and  twenty  cents. 

On  the  1st  of  August,  1894,  the  present  action  was  instituted  by 
plaintiffs  against  the  defendants  in  the  city  of  New  Orleans,  in  which 
judgment  is  prayed  against  defendants  for  seventeen  thousand  four 
hundred  and  seventy- five  dollars,  with  legal  interest  from  judicial 
demand. 

The  amount  is  made  up,  first,  of  a  claim  that  defendants  are  in- 
debted to  plaintiffs  in  the  sum  of  twenty- eight  hundred  dollars  for  a 
quantity  of  syrup  lost  to  them  by  the  negligence  of  defendants  under 
the  *^  Refinery  Oontract"  in  1891  and  1892;  second,  of  a  sum  of 
four  thousand  one  hundred  and  eighty -eight  dollars  and  ninety -two 
cents,  as  being  the  difference  between  the  amount  actually  due  on 
the  2l8tof  March,   1893,  by  plaintiffs    to    defendants    upon  their 
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aeooBBt  Mciired  by  their  collateral  note  of  six  thousand  dollars  and 
serea  thousand  f  onr  hundred  and  eleven  dollars,  the  amount  which 
thejT  were  forced  to  pay  Feibebnan  &  Oo.  to  obtain  the  release  of 
ibetr  property  from  seizure;  third,  of  the  sum  of  four  hundred  and 
ei^ty-seven  dollars  and  sixty -seven  cents,  proceeds  of  sugar  and 
mola—ss  sold  by  them  since  the  21st  of  March,  1898,  at  which 
date  defendants'  account  was  presented  to  them ;  and  fourth,  of  the 
sum  of  ten  thousand  dollars  claimed  of  defendants  as  damages  for 
defendants'  illegal  and  malicious  coiucluct  in  transferring  their  note 
of  six  thousand  doUars  to  Feibelman  &  Co.,  and  occasioning  through 
the  latter  firm  the  seizure  of  their  property. 

Tliey  alleged  that  they  were,  on  the  21st  of  March,  willing  and 
ready,  and  offered  to  defendants  to  pay  them  in  full  for  the  balance 
which  they  owed  them  after  deduction  of  the  commission  erroneously 
end  illegally  charged  to  them  on  the  bounty  money,  and  to  take  up 
their  note  of  six  thousand  dollars,  then  held  by  them  and  to  faH  due 
on  the  let  of  April,  but  that  defendants  peremptorily  refused  the 
proffered  settlement  and  transferred  said  note  to  Feibelman  &  Co. 
That  defendants  knew  with  certainty  that  at  the  time  of  the  transfer 
their  indebtedness  to  them  did  not  exceed  the  balance  shown  by  the 
statement  furnished  by  them  to  petitioners,  which  showed  a  balance 
against  them  of  only  thirty- four  hundred  and  seventy- seven  dollars 
and  forty -eight  cents,  and  that  they  verily  believed  and  therefore 
alleged  that  said  transfer  of  said  promissory  note  was  made  with  the 
mslieioaa  intent  to  cause  damage  and  injury  to  them. 

They  further  alleged  that  defendants  had  admitted  their  obligation 
to  aeooont  to  them  for  the  difference  between  the  amount  realized 
by  them  on  the  note  of  six  thousand  dollars  and  the  amount  due 
them  by  petitioners,  but  that  they  had  declined,  neglected  and 
lefosed  to  pay  the  same,  notwithstanding  amicable  demand  for  the 
piyment  thereof.  Defendants  pleaded  the  general  issue.  They 
STened  that  the  amount  claimed  of  them  by  plaintiffs  for  the  loss 
of  tyrap  in  1891  and  1892  had  been  fully  paid  in  the  settlements 
Bade  between  the  parties  of  the  refinery  account.  They  denied  that 
in  negotiating  the  promissory  note  of  six  thousand  dollars  they  acted 
beyond  their  legal  rights  or  in  an  illegal  manner,  and  that  they 
were  actoated  by  motives  of  ill  will  or  malice  toward  plaintiffs  or  by 
any  desire  to  injure  them  in  their  legal  rights;  they  denied  that 
plaiatiflto  suffered  therefrom  any  loss  or  damage  which  they  could  not 
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have  averted  by  the  exercise  of  legal  means  and  slight  expense  and 
by  ordinary  efforts.  They  denied  that  the  property  of  plaintiffs  was 
seized  as  a  conseqaence  of  the  negotiation  of  said  note;  that  tiiey 
were  deprived  of  the  possession  and  control  of  their  property  as 
stated  in  their  petition,  and  that  plaintiff  suffered  any  loss  or  damage 
thereby  in  the  premises  which  was  not  due  to  their  own  resistance 
of  the  payment  of  their  legal  indebtedness,  or  that  thej^  suffered  any 
loss  or  damage  thereby  which  they  are  entitled  to  recover  against 
them. 

Assuming  the  position  of  plaintiffs  in  reconvention,  defendants 
alleged  that  Romero  &  Bayard  were  indebted  to  them  in  the  sum  of 
seventeen  hundred  and  eight  dollars  and  sixty -six  cedts,  and  in  the 
farther  sum  of  twenty -seven  hundred  and  seventeen  dollars  and 
forty -one  cents,  with  legal  interest  from  judicial  demand,  for  which 
amonnts  they  prayed  for  judgment. 

The  first  amount  was  claimed  as  being  due  to  them  as  the  profits 
which  they  would  have  realized  from  the  refinery  contract  had  it 
been  carried  to  completion  according  to  its  terms,  and  the  second 
amount  as  being  dae  them  as  the  price  of  and  value  of  the  pump 
they  had  furnished  to  plaintiffs,  and  of  the  pipes  which  they  had 
laid  between  the  Daisy  and  Linden  plantations. 

With  reference  to  the  first  of  these  claims,  defendants  alleged  that 
during  the  years  1893  and  1894,  plaintiffs  wholly  failed  to  furnish 
any  syrap  to  the  refinery  of  respondents  for  refining;  that  the 
profits  to  which  they  wonld  have  been  entitled  for  the  refining  of  the 
syrup  for  plaintiffs  during  said  years  wonld  have  amounted  in  the 
aggregate  to  the  sum  claimed ;  that  the  failure  of  the  plaintiffs  to 
furnish  said  syrap  was  in  violation  and  breach  of  their  contract,  and 
defendants  were  entitled  to  recover  said  profits  from  the  plaintiffs. 

The  District  Oourt  rendered  judgment  in  favor  of  the  plaintiffs  for 
the  sum  of  thirty-nine  hundred  and  ninety-six  dollars,  and  seventy* 
four  dollars,  with  legal  interest  from  judicial  demand. 

It  appears  from  the  reasons  assigned  for  the  judgment  that  this 
amount  was  reached  by  adjudging  that  defendants  were  indebted  to 
the  plaintiffs  in  the  sum  of  four  thousand  six  hundred  and  seventy- 
six  dollars  and  nine  cents,  and  that  plaintiffs  are  indebted  to  the 
the  defendants  in  the  sum  of  six  hundred  and  seventy-nine  dollars 
and  thirty-five  cents— ^he  amount  for  which  judgment  was  rendered, 
being  the  difference  between  these  two  sums. 
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The  four  thoasand  six  hundred  and  seventy- six  dollars  and  nine 
cents  so  adjudged  to  plaintiffs  is  the  difference  between  the  amonnts 
actoally  due  by  the  plaintiffs  to  defendants  on  the  2l8t  of  March, 
1893,  as  per  their  account  furnished  that  day  (striking  from  said 
aeeoont  the  amount  claimed  for  commissions  on  bounty  money  col-^ 
lected  by  tbe  plaintiffs) ,  and  the  amount  paid  by  plaintiffs  to  Feibel* 
man  ft  Co.  to  obtain  the  release  of  their  property  from  seizure,  to 
which  was  added  the  sum  of  four  hundred  and  eighty  •^seven  dollars 
and  sixty -seyen  cents,  proceeds  of  sugar  and  molasses  sold  by 
defendants  for  account  of  plaintiffs  after  the  21st  of  March,  1893. 

The  six  hundred  and  seventy -nine  dollars  and  thirty- five  cents 
adjudged  to  defendants  is  the  amount  fixed  by  the  District  Court  as 
the  value  of  the  pipes  laid  by  defendants  between  the  Daisy  and  Lin- 
dsn  plantations. 

The  court  obviously  disallowed  on  the  one  hand  plaintiffs'  demand 
for  tbe  loss  of  syrup  in  the  years  1891  and  1892,  and  their  claim  for 
ten  thousand  dollars  damages,  and  on  the  other  defendants'  demand 
for  profits  which  they  claimed  would  have  been  realized  on  the 
refknerj  contract  for  the  years  1898  and  1894,  had  plaintiffs  furnished 
them  with  syrup  during  those  years  under  the  terms  of  that  con- 
tract^ and  also  rejected  the  price  claimed  for  the  pump  furnished  to 
plaintiffs.     Defendants  appealed. 

Plaintiffs  in  the  Supreme  Court  prayed  that  the  judgment  should 
be  amended  in  their  favor  by  allowing  them  the  ten  thousand  dol- 
lars which  they  claimed  for  damages,  and  by  rejecting  entirely 
defendants'  reconventional  demand,  or  sustaining  it  at  the  very 
almost  to  the  amount  of  two  hundred  and  twenty- six  dollars  and 
fifty  cents. 

We  are  of  the  opinion  that  the  judgment  of  the  District  Court 
negativing  and  rejecting  plaintiffs'  demand  for  ten  thousand  dollars 
damages  and  their  claim  for  loss  of  syrup  in  the  years  1891  and  1892 
is  correct;  that  It  is  also  correct  in  disallowing  defendants'  claim  for 
the  value  of  the  pump  which  they  furnished  to  the  plaintiffs.  The 
eUum  for  the  loss  of  the  syrup  was  adjusted  and  settled  prior  to  the 
institntion  of  this  action  in  the  settlement  between  the  parties  of  the 
Mflaery  account.  There  is  no  evidence  before  us  which  would  jus- 
tify a  judgment  in  favor  of  plaintiffs  for  damages,  as  is  claimed  by 
them  for  loss  of  credit,  annoyance,  etc. 

The  evidence  in  the  record  shows  that  the  pump  referred  to  was 
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rendered  valnelesB  by  the  fire  which   coneamed  plftintiifs'  tagar 
house. 

HaviBg  disposed  of  so  much  of  the  contentions  between  the  parties, 
we  now  direct  our  attention  to  the  other  demands  advanced  by  the 
plaintiffs.  Defendants  claim  that  the  six  thonsand  dollars  note  re- 
ferred to  in  the  pleadings  and  in  the  evidence  was  their  absolute 
property;  that  they  had  the  legal  right  to  dispose  of  it;  that  having 
done  so  they  are  not  responsible  for  the  interest  which  accrued  upon 
the  same  after  plaintiffs  offered  to  pay  their  indebtedness  to  them, 
nor  for  the  costs  of  the  executory  proceedings  which  were  taken  out 
by  Feibelman  &  Oo.  npon  the  note,  nor  for  the  fees  of  attorneys 
provided  for  by  the  act  of  mortgage  securing  the  note.  Defendants 
say  that  the  mortgage  securing  the  note  was  not  negotiable,  as  wss 
the  note  itself,  and  that  if  plaintiffs  had  defences  to  Feibelman's 
demand,  they  could  and  should  have  urged  and  made  them  avail- 
able in  those  proceedings.  The  note  was  not  the  absolute  property 
of  the  defendants ;  it  was  simply  placed  in  their  hands  as  collateral 
to  secure  the  balance  to  be  due  upon  the  factorage  account.  By 
placing  a  negotiable  instrument  in  the  hands  of  the  defendants  they 
undoubtedly  placed  it  in  the  power  of  the  latter  to  transfer  it  free 
from  the  equities  in  favor  of  parties  acquiring  it  before  maturity  in 
due  course  of  trade  for  a  valuable  consideration.  But  the  power  to 
do  this  is  a  very  different  thing  from  the  right  to  do  it,  as  between 
the  present  plaintiffs  and  defendants.  Granting  that  defendants 
could  have  legally  pledged  to  third  parties  the  negotiable  note 
pledged  to  themselves  by  the  plaintiffs,  they  took  upon  themselves 
the  obligation  of  being  prepared  to  surrender  and  of  surrendering 
the  same  to  defendants  whenever  the  latter  should  offer  to  pay  the 
principal  debt  which  it  secured. 

Had  the  note  in  question  been  in  defendants'  hands,  as  it  should 
have  been  when  plaintiffs  offered,  as  they  did,  to  pay  their  account 
in  full,  and  had  they  refused  as  they  did  refuse  to  surrender  the  same 
on  the  ground  that  plaintiffs  were  indebted  to  them  for  commissions 
upon  the  bounty  money  which  they  had  collected  from  the  United 
States  government,  litigation  which  defendants  would  have  provoked 
under  such  circumstances  on  the  note  would  have  resulted  in  the 
plaintiffs  being  forced  to  pay  their  own  attorney's  fees  and  costs,  and 
to  have  had  rejected  any  claims  for  the  interest  which  had  aoomed 
on  the  debt  after  defendants'  offer  to  pay,  unless  they  conld  have 


FIFTIETH  ANNUAL  BEPOST8,  1808.  89 


Bomero  ft  Bayard  ts.  Newman. 


malateined  the  correctness  of  their  claim  to  commissions.  And  a 
farUari  would  this  haTe  been  the  result  had  the  refusal  to  surrender 
Ihe  note  been  based  upon  the  pretension  of  a  right  of  detention 
of  the  same  ontU  dispnted,  anUqnidated  claims  upon  separate  and 
distinct  contracts  should  be  adjudicated  upon  by  the  courts. 

Defendants  can  not  either  in  law  or  in  justice  alter  this  legal  result 
and  impose  increased  obligations  upon  the  makers  of  the  note  by 
Irsnsferring  it  to  third  parties  and  causing  litigation  to  be  carried  on 
in  their  name  so  as  to  cut  off  an  inquiry  into  legally  existing  defences 
sad  equities.     **  Nul  prendra  de  mm  tortJ*^ 

'Ane  it  is,  that  Feibelman  &  Oo.  as  against  the  present  plaintilfs 
sad  themselves  might  recover  the  note  with  interest,  costs  and 
sttomey's  fees,  but  this  increased  amount  of  liability  by  Romero  and 
Bayard  would  be  the  direct  consequence  of  the  active  violation  by 
H.  A  C.  Newnum  of  their  legal  duty  to  surrender  the  note  on  an  offer 
by  the  makers  to  pay,  and  they  are  bound  to  save  plaintiffs  harmless 
from  the  effect  of  their  act. 

lliere  was  no  actual  tender  of  money  by  plaintiltBy  but  defendants 
by  their  conduct  relieved  the  latter  from  making  It.  Teutonia 
Bank  vs.  Loeb,  27  An.  110;  Alter  vs.  Shepperd,  27  An.  210;  Laloire 
Yi.  Wflts,  29  An.  829;  Zimmerman  vs.  Langles,  86  An.  68.  There  is 
BO  reason  to  soppose  that  plaintiffs  were  not  then  and  there  prepared 
to  make  payment,  or  that  they  would  not  have  then  made  payment  of 
their  debt  had  defendants  been  willing  and  in  position  to  receive  it 
•ad  surrender  plaintiffs'  note.  They  unquestionably  determined  not 
to  surrender  the  note  or  receive  payment  except  upon  unauthorized 
conditions. 

We  are  of  the  opinion  that  defendants  were  not  entitled  to  com- 
ndsslon  upon  the  bounty  collected  by  the  plaintiffs  (Delogoy  vs. 
Ofeditors,  48  An.  488) ,  and,  therefore,  that  that  claim  furnished  no 
legsl  basiB  upon  which  to  decline  to  surrender  the  collateral  note, 
•ad  that  still  less  did  unliquidated  demands  upon  separate  and  dis- 
tiBct  contracts  furnish  such  a  basis. 

The  item  for  commissions  on  bounty  having  been  the  only  item  at 
iiSDe  between  the  parties — ^its  rejection  left  the  amount  justly  due  on 
the  account  that  which  the  plaintiffs  admitted  to  be  due  and  offered 
to  pay. 

It  is  not  denied  that  since  the  date  of  that  account  defendants 
bave  received  and  sold  sugar  and  molasses  for  account  of  plaintiilii^ 
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to  an  amoant  of  two  hnndred  and  eighty- seven  dollars  and  sixty- 
seven  cents,  and  that  that  earn  stood  to  their  credit  on  their  boolcs. 

The  amotint,  therefore,  which  the  District  Gonrt  found  to  be  due 
for  plMntiflFs'  demand  in  their  favor  and  against  the  defendants  (foar 
thoasand  six  hundred  and  seventy- six  dollars  and  nine  cents)  was 
Justified  by  the  l^w  and  the  evidence,  and  the  finding  to  that  effect 
is  affirmed. 

We  have  now  to  examine  the  claim  of  defendants  for  profits  upon 
the  refinery  contract  f ot  the  years  1898  and  1894,  and  for  the  price 
of  the  pipes  laid  by  them  between  the  Daisy  and  Linden  sugar  houses. 

The  sugar  house  on  the  Daisy  plantation  was  destroyed  by  fire  In 
1892,  and  so  far  as  this  record  shows  has  never  been  rebuilt. 

It  is  not  claimed  that  the  burning  of  the  building  was  the  result  of 
negligence  either  of  plaintiffs  or  their  employees. 

The  District  Court  held  that  under  the  provisions  of  the  second  sec- 
tion of  Art.  1983  of  the  Oivil  Code,  which  declares  that ''  where  by  a 
fortuitous  event  or  irresistible  force  the  debtor  is  hindered  from  giving 
or  doing  what  he  has  contracted  to  give  or  do,  or  is  from  some  cause 
compelled  to  do  what  the  contract  bound  him  not  to  do,  no  damages 
oan  be  recovered  for  the  execution  of  the  contract.^' 

Had  the  contract  in  this  case  been  one  covering  the  crop  of  one 
single  year,  and  had  the  building  been  (without  plaintiffs'  fault) 
destroyed  during  the  grinding  season,  it  would  have  been  an  utter 
impossibility  for  the  plaintiffs  to  have  complied  with  their  obligations, 
and  plaintiffs  would  have  clearly  been  entitled  to  the  provisions  of 
the  law  cited.  So  also  had  the  object  of  the  obllgationa  been  certain 
and  determinate  thing.  (O.  O.  2219.)  The  qaestion  is  complicated  in 
the  present  instance  by  the  fact  that  the  contract  extended  over  sev- 
eral years,  and  had  reference  to  several  separate  and  distinct  crops, 
and  that  the  fulfilment  of  that  obligation  by  plaintiff  was  not  abso  - 
lutely  and  necessarily  rendered  impossible  by  the  fire.  As  a  matter 
of  course  defendants  were  without  right  or  power  to  exact  specifically 
that  plaintiffs  should  rebuild  their  sugar  house.  Certainly,  in  the 
absence  of  a  stipulation  by  the  plaintiff  that  they  should  rebuild  in 
case  of  fire,  they  could  not  be  constrained  to  do  so.  We  are  not 
called  on  to  deal  with  that  phase  of  the  question,  but  with  the  rights 
and  ubligations  of  parties  where  they  have  simply  failed  to  do  so. 

Article  1891  of  the  Civil  Code  declares  that ''  the  object  of  a  con- 
ti^aot  must  be  possible,   by  which  is  nieant  physically  or  morally 
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poaatble.  The  passibllity  mast  be  determined,  not  by  the  meant 
or  ability  of  the  party  to  f  nl&l  his  engagements,  bat  by  the  nature  6f 
the  thing  which  forms  the  object  of  it,"  and  Art.  1899  that  <*if  the 
contract  consists  of  several  sacciessive  obligations  to  be  performed 
at  different  times,  and  the  equivalent  is  not  given  in  advance  for  the 
whole,  bat  is  either  expressly  or  impliedly  promised  to  be  given  at 
fntore  periods,  then,  if  the  cause  of  the  contract  corresponding  to 
either  of  these  obligations  shoald  fail,  the  obligation  depending  on 
it  will  cease  also.  Thos  we  learn  for  years  the  obligation  to  pay  the 
yearly  rent  ceases  if  the  property  which  is  leased  shall  be  destroyed." 

Laurent  (Vol.  16,  Des  Obligations,  Sec.  250  et  seq.)  refers  to  the 
distinction  between  cases  where  by  force  of  fortuitous  events  the 
fulfilment  by  the  debtor  of  his  obligations  is  placed  absolutely 
beyond  bis  power,  putting  an  end  to  the  contract,  and  those  where 
the  execntion  of  the  same  is  merely  retarded,  delayed  or  made 
more  onerous  and  difficult,  also  those  where  the  difficulty  in  the 
way  of  execution  is  simply  relative  to  the  debtor. 

He  also  incidentally  refers  to  certain  cases  where  obligations  are 
to  be  successively  executed  (Sec.  270) . 

The  view  we  take  of  the  situation  of  the  parties  to  this  litigation 
dispenses  us  from  expressing  any  opinion  as  to  what  their  respective 
rights  and  obligations  would  be  under  ordinary  circumstances.  We 
have  declined  to  render  judgment  in  favor  of  plaintiffs  upon  their 
claim  for  ten  thousand  dollars  damages,  but  we  are  of  the  opinion 
that  the  coarse  which  defendants  pursued  of  actively  and  -  illegally 
placing  obstacles  in  the  way  of  plaintiffs'  ability  to  rebuild  their 
sugar  house,  by  tying  up  their  resources  and  causing  their  plantation 
to  be  placed  under  seizure,  withdraws  from  them  any  rightful  claim 
to  profits,  assuming  such  a  claim  could  have  been  otherwise  urged. 
We  are  of  the  opinion  that  the  District  Oourt  placed  too  low  an 
estimate  upon  the  value  of  the  pipes  laid  by  the  defendants  between 
the  two  sugar  houses.  It  may  be  true  and  doubtless  is  true  that  in 
certain  places  the  pipes  piay  be  much  deteriorated,  but  we  think 
that  the  extent  of  the  deterioration  of  those  portions  of  the  pipes 
which  were  laid  in  the  high  lands  between  the  two  buildings  was  by 
the  court  overestimated  under  the  evidence.  We  think  that  the 
value  of  the  piping  should  be  fixed  at  thirteen  hundred  dollars.  We 
reach  this  conclusion  the  more  readily  as  it  accords  with  the  equi- 
ties of  the  case.     When  the  defendants  entered  into  the  contract  by 
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which  plaintiffs  were  to  purchase  the  pipes  at  the  terminatioii  of  the 
contract  at  the  value  which  they  might  then  have,  the  value  to  be 
fixed  by  estimation,  it  was  evidently  in  view  of  the  fact  that  in  the 
interval  between  the  formation  of  the  contract  and  its  ending  they 
would  themselves  have  drawn  certain  continuing  benefits  from  the 
use  of  the  pipes.  Of  this  use  they  have  been  deprived  by  a  fire  for 
Which  they  were  not  responsible. 

In  view  of  all  the  facts  of  this  particular  case  we  are  of  the  opinion 
that  the  judgment  appealed  from  should  be  amended  to  a  certain 
extent.      ^ 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  of  the  District  Court  upon  the  recon- 
ventional  demand  set  up  by  the  defendants  be  amended  by  increas- 
ing the  amount  found  due  thereon  by  the  District  Court  from  six 
hundred  and  seventy-nine  dollars  and  thirty-five  cents  to  thirteen 
hundred  dollars.  The  effect  of  this  amendment  will  be  to  reduce  the 
judgment  for  which  judgment  should  have  been  given  in  the  District 
Court  in  favor  of  plaintiffs  against  defendants  from  three  thousand 
nine  hundred  and  ninety-six  dollars  and  seventy -four  cents  to  three 
thousand  three  hundred  and  seventy- six  dollars  and  nine  cents.  For 
the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  District  Court  be  amended,  and  it 
is  now  ordered,  adjudged  and  decreed  that  there  be  judgment  in 
favor  of  the  plaintiffs,  Romero  &  Bayard,  and  against  the  defendants, 
H.  &  C.  Newman,  for  the  sum  of  three  thousand  three  hundred  and 
seventy -six  dollars  and  nine  cents,  with  legal  interest  from  judicial 
demand  until  paid.  Costs  of  the  lower  court  to  be  paid  by  appel- 
lants, those  of  appeal  by  appellees. 


No.  12,687. 


50    02  Statb  of  Louisiana  vs.  Frank  M.  Robbbtson. 

60  1104 

60  1806,    The  duty  of  retreat  of  one  assaulted  with  intent  to  take  his  life  or  do  him  bodilj- 

harm  is  not  unqualified.    There  Is  no  obligation  of  snch  retreat  when,  from  (he 

suddenness  or  violence  of  the  attaok,  retreat  would  endanger  the  life  of  the 

person  assaulted.    lArbhbold  Criminal  Law,  p.  791;  State  vs.  Chandler,  6  An. 

490;  State  vs.  Spears,  46  An.  1524. 

A  PPEAL  from  the  Fourth  Judicial  District  Oourt  for  the  Pariah 
"^    of  Jackson.    McLchen,  J. 
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M.  ^t  (hmMimghamj  Attorney  Qeneral,  and  i4.  B.  Hundley ^  District 
Attorney  (P.  A.  Shnmone^  Jr,^  of  Oonnsel),  for  Plaintiff,  Appellee. 


Fred.  W.  IVice  for  Defendant,  Appellant. 


Sobmitted  on  briefs  December  81,  1897. 
Opinion  handed  down  January  10,  1898. 


The  opinion  of  the  oonrt  was  delivered  by 

MnjJiE,  J.    The  defendant  appeals  from  the  sentence  for  man- 
•laoi^hter. 

Oar  decision  is  controlled  irrespective  of  the  other  qaestion  raised 
by  the  exception  reserved  on  behalf  of  the  defendant  to  the  charge 
of  the  conrt.  The  instraction  reqaested  by  the  connsel  for  the 
accosed  was  in  snbstance  that  one  saddenly  attacked  is  not  compelled 
to  retreat  when  imminent  danger  would  follow  and  is  apparent. 
This  was  refused,  and  in  signing  the  bill  the  court  states  it  did  charge 
that  the  party  assaulted  is  compelled  to  retreat  until  some  imminent 
and  immediate  danger  of  life,  or  some  great  bodily  harm  arises,  and 
besides  the  general  law  as  to  self-defence  had  been  given.  As  the 
court  charges  as  to  the  duty  of  retreat  of  the  person  assaulted  with 
the  intent  to  take  his  life  or  inflict  great  bodily  harm  we  must  assume 
the  phsse  of  testimony  was  before  the  Jury  to  call  for  a  charge  of 
tliat  character.  While  the  charge  requested  might  be  deemed  defic- 
ieot  in  some  respects  we  think  the  accused  was  substantially  entitled 
to  the  instruction  asked.  The  court  in  its  refusal  to  give  that, 
instruction  Informs  us  the  law  on  'the  subject  had  already  been  given 
and  incorporates  in  the  bill  that  portion  of  his  charge  he  deemed 
tnffident.  The  obligation  to  retreat  of  one  who  is  assaulted  with 
intent  to  kill  or  inflict  great  bodily  injury  is  not  unqualified.  In  the 
lesding  cases  ef  Self  ridge,  Harrigan  and  others,  three  cases  of  self* 
defence  followed  by  our  courts  and  recognized  as  correct  in  the  tezt- 
bo(to,  the  law  is  stated  in  substance  thus:  When  from  the  nature  of 
the  attack  there  is  reasonable  ground  to  believe  there  is  a  design  to 
destroy  the  life  of  the  accused  or  commit  any  known  felony  on  his 
peiMn,  the  killing  of  the  assailant  will  be  justifiable  homicide,  and 
sgain:  ''A  man  may  repel  force  by  force  in  defence  of  his  person, 


94  .  SUPREME  COURT  QF  IXKHSIANA. 

State  Ts.  Ash  worth. 

habitation  (»  property  agaiiist  one  who  manifestly  by  violence  or 
oarprisejto  commit  a  lelopy,  sach  as  marder,  robbery,"  etc.  In  these 
cases  he  is  not  obliged  to  retreat,  bat  may  pursae  his  adversary  nntil 
he  has  secured  himself  from  all  danger,  and  if  he  kills  him  in  so 
doing  it  is  justifiable  homicide.  1  Archbold's  Criminal  Law,  p.  791 
et  9eq.,  notes  at  foot;  State  vs.  Chandler,  5  An.  490;  State  vs. 
Spears,  46  An.  1524.  The  charge  given  makes  the  retreat  compolsory 
without  that  qualification  we  deem  settled  that  as  stated  in  the  Self - 
ridge  case,  when  the  attack,  on  the  accused  is  so  sodden,  fierce  and 
violent  that  a  retreat  would  not  diminish  but  increase  his  danger,  the 
accused  may  instantly  kill  his  adversary  without  retreating  at  all. 
We  think  the  verdict  should  be  set  aside  and  a  new  trial  granted. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  set  aside  and  reversed,  the  case  is  reipanded  for 
a  new  trial  and   he  accused  be  held  in  custody  to  abide  that  trial. 


^__,.  No.  12,608. 

e\i&    -  State  vs.  Archie  Ashwobth. 


Where  a  deceased  person,  at  the  time  of  his  beings  wounded,  states  to  a  witness 
that  he  oonld  not  live  mnch  longer  and  that  he  was  bonnd  to  die,  his  declara- 
tions made  under  such  circumstances  are  admissible  in  favor  of  an  accased 
as  a  dying  declaration. 

There  Is  no  rule  of  practice  Or  of  law  requiring  that  a  dying  declaration  should  be 
made  all  at  one  time,  without  interruption  or  turning  aside  to  other  matters. 

A  failure  on  the  part  of  the  witness  to  whom  the  statement  was  made  to  haye 
heard,  or  to  have  remembered  all  the  conversation  which  may  have  taken 
place  at  the  time  between  the  deceased  and  other  parties,  does  not  do  away 
with  the  fact  that  the  witness  heard  everything  and  remembered  everything^ 
that  was  said  to  him  or  in  reference  to  that  particular  subject  when  he  wa» 
present.  • 

Rules  of  evidence  relative  to  the  admissibility  of  dying  declarations  are  not  to  be 
as  rigorously  applied  when  the  fact  itself  of  their  having  been  made  has  been 
/  satisfactorily  established,  and  they  are  in  favor  of   the  accused  as  when  they 
are  sought  to  be  urged  against  him. 

The  fact  that  the  declaration  was  elicited  by  questions  asked  the  deceased  by  the 
witness,  instead  of  being  a  volunteered  statement,  does  not  render  it  inad< 
missible. 

A  PPEAL  from  the  Twelfth  Jadicial  District  Court  for  the  Parish  of 
***    Calcasieu.     Bead,  J, 
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Jf.  J.  Cunningham^  Attorney  General,  and  A.  B,  MitchMj  Diatrict 
Attorney  (P,A.  Simmons^  Jr.y  of  Oounsel),  for  Plaintiffy  Appellee. 


R.  L.  Belden  for  Defendant,  Appellant. 


Sabmitted  on  briefs.  December  18,  1897. 
Opinion  banded  down  Janaary  10,  1898. 


The  opinion  of  the  conrt  was  delivered  by 

NicHOLLs,  0.  J.  The  accused  in  this  case  waa  indicted  in  the  par- 
ish of  Calcasien ;  was  fonnd  gailty  withont  capital  pnnishment  and 
MDtenced  to  life  imprisonment. 

The  bill  of  exceptions  on  which  he  relies  for  reversal  is  to  the 
effect: 

"  That  on  the  trial  of  the  cause  the  accused  called  to  the  witness 
stand  one  Leonard  Doyle  for  the  purpose  of  proving  the  dying  decla- 
rations of  Andrew  Ash  worth,  the  person  the  indictment  charges  the 
accused  of  killing  on  June  29,  1897. 

'*That  the  object  of  proving  the  dying. declaration  of  the  deceased 
Ashworth  was  to  show  that  one  or  two  declarations  made  by  the 
deceased  were  entirely  in  favor  of  the  accused  and  would  have 
Ittd  great  weight  with  the  jury  before  whom  the  aocnsed  was 
tried.  That  on  the  trial  the  evidence  was  taken  in  writing  by  the 
clerk  of  court,  and  after  various  questions  propounded  by  counsel  of 
defendant  and  cross  •examination  by  the  State— the  trial,  judge,  upon 
objection  made  to  the  competency  of  the  witness  to  testify,  sustained 
the  objection.  That  the  testimony  which  was  taken  as  stated  was 
annexed  to  the  bill  &%  part  thereof  and  for  reference.  The  District 
Jodge  signed  the  bill  without  comment. 

The  clerk's  note  of  the  examination  of  the  witness  Doyle  shows 
the  following  questions  and  answers,  and  also  the  objections  as  made 
bycoonsel  and  the  action  of  the  court  thereon. 

"  Q.  State  if  you  were  present  in  the  woods  on  the  29th  of  June 
when  yon  had  a  conversation  with  deceased  Andrew  Ashworth? 

**  A  Yes,  I  was  there. 

"  Q.  Did  you  hear  Andrew  Ashworth  make  any  statement  in 
nfereace  to  Archie  Ashworth  shooting  him? 
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«  A.  I  did. 

'<  Q.  Did  Andrew  Ashworth  express  to  yon  anything  in  reference 
to  his  dying? 

''  A.  Yes,  sir. 

<*  Q.  State  what  it  was. 

*<  A.  He  said  he  was  bound  to  die,  he  conid  not  live  mnch  longer. 

*'  Q.  Do  yon  remember  all  the  conversation;  all  that  was  said  and 
all  that  was  asked  him? 

"  A.  No,  sir. 

<*  Q.  Do  yoa  remember  the  substance  of  all  that  he  said? 

*'  A.  I  remember  all  he  said  when  I  asked  him. 

**  Q.  Did  yon  remain  with  him  until  he  was  removed  on  this  oot? 

'<  A.  Tes,  sir. 

*'  Q.  What  time  of  day  was  it  when  they  removed  him? 

'<  A.  I  do  not  know,  sir;  some  time  in  the  evening. 

*'  Q.  What  time  of  the  day  was  it  when  you  arrived  where  old 
man  Ashford  was? 

*^  A.  I  do  not  know;  it  was  in  the  morning. 

*'  Q.  Who  was  present  at  the  time  yon  were  having  this  conversa- 
tion with  him? 

'<  A.  John  Ashworth,  Marion  Perkins,  Roy  Roberts,  Hollis  Buxton 
and  Eb.  Buxton. 

**  Q.  Do  you  remember  ail  the  conversation  that  took  place  be- 
tween yourself  and  Andrew  Ashworth  from  the  time  you  got  there 
nntil  they  put  him  on  the  cot? 

"  A.  I  do. 

*^  Q.  Oan  you  state  that  conversation? 

<<  A.  Yes,  sir,  I  can." 

■ 

Oboss*  Examined  by  thb  Statb. 

*^  Q.  You  say  you  can  remember  all  that  he  said  with  reference 
to  his  condition?    State  that  in  his  exact  words? 

<<  A.  He  said  he  was  bound  to  die — ^he  could  not  live  long. 

'<  Q.  You  say  that  you  remember  all  that  he  said  in  answer  to 
your  questions? 

"A.  Yes,  sir. 

*'  Q.  Is  it  not  a  fact  that  others  were  there  asking  him  questions 
at  the  same  time? 

«'  A.  No,  sir;  if  there  was  I  did  not  hear  it. 
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**  Q.  No  one  spoke  to  bim  at  that  time  about  tbis  matter  bnt  you? 
''A.  Not  that  I  beard. 

^'  Q.  Did  you  not,  in  answer  to  a  question  a  few  minutes  ago  from 
he  conrt,  state  tbat  wbat  you  had  heard  of  Ashworth's  statement  at 
that  time  was   partly  in  answer  to  questions  you  asked  him  and 
partly  in  answer  to  questions  others  asked  him? 
"A.  I  said  he  answered  questions  I  asked  bim.     I  did. 

"  Q.  Did  you  not  state,  in  answer  to  a  question  asked  you  by  Mr. 
Belden,  that  you  could  only  state  what  he  said  in  answer  to  ques- 
tioDB  asked  him  by  yourself? 

*'A.  I  did. 

^*Q.  Is  it  not  a  fact  that  others  came  up  there  while  you  were  still 
there  and  had  been  there? 
"A.  Yes. 

**Q.  Is  it. not  a  fact  that  there  was  a  sort  of  general  conversation 
going  on  there  with  him  when  this  new  crowd  came  up,  and  contin- 
ued after  they  did  come  up? 

"A.  Yes,  sir. 

(By  the  State.) 

The  testimony  of  this  witness  is  objected  to  by  the  State  for  the 
reasons: 

1.  That  the  testimony  of  the  witness  does  not  show  that  be  appre- 
ciated that  he,  the  deceased,  was  in  a  dying  condition  and  was  dying 
at  that  time;  tbat  he  did  not  have  at  tbat  time  such  a  conviction  of 
immediate  and  impending  death  in  his  mind  as  would  place  the  state- 
ment in  the  category  of  privileged  testimony  as  a  dying  declaration. 

2.  That  the  testimony  of  the  witness  shows  tbat  the  statement 
was  made  in  answer  to  questions  asked  by  himself  and  others  at  the 
time.  That  it  was  not  a  continuous  and  uninterrupted  statement ; 
that  the  witness  does  not  remember  all,  or  the  substance  of  all,  that 
was  said  at  this  time  in  connection  with  this  matter,  and  that  wit- 
ness can  not  state  all  that  was  said  between  deceased  and  other  par- 
ties other  than  witness  himself,  though  others  participated  in  the 
statement. 

Objection  as  to  the  admissibility  of  the  evidence  sustained. 
OoQDsel  for  defendant  excepts  to  the  ruling  of  the  court. 
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Redirect. 

'^  Q.  Did  you  have  any  conversation  with  Ashworth  or  did  he  tell 
you  at  that  time  you  were  in  the  woods  with  deceased,  Ashworth  — 
did  he  tell  you,  or  did  you  hear  him  say  that  he  went  too  far  with 
Archie  Ashworth,  and  that  he  was  to  blame  with  his  own  death?'' 

Objected  to  on  the  ground  that  the  witness  had  shown  himself  as 
not  qaalified  to  testify  to  the  whole  of  the  statement  made  at  that 
time — that  he  can  not  be  permitted  to  testify  to  a  part  without  giv- 
ing the  whole  statement. 

2.  That  it  is  an  attempt  to  have  the  witness  testify  indirectly  to 
that  which  the  court  has  ruled  the  witness  could  not  testify  to 
directly. 

3.  That  the  witness  has  not  been  qualified  before  this  question 
was  asked  to  testify  to  this  conversation. 

Objection   Sustained. 

1.  Because  if  it  refers  to  the  testimony  previously  given  by  the 
witness  the  objection  is  well  taken;  if  not,  it  is  mere  hearsay  testi- 
mony so  far  as  the  court  is  informed.  Counsel  for  defendant  excepts 
to  the  ruling  of  the  court. 

Ordinarily  dying  declarations  are  introduced  in  evidence  on  behalf 
of  the  prosecution — in  the  case  at  bar  they  were  unsuccessfully  offered 
to  support  the  defence.  Greenleaf,  Sec.  159,  cites  Rex  vs.  Scaife,  1 
Mood  &  R.  551;  Sec.  2,  Lewin's  Cr.  Cas.  150,  as  sustaining  tlie  prop- 
osition that  the  right  to  offer  them  in  evidence  is  not  restricted  to 
the  side  of  the  prosecutor,  but  that  they  are  equally  admissible  in 
favor  of  the  party  charged  with  the  death. 

With  respect  to  the  declarations  themselves  he  says  that  it  is 
essential  to  their  admissibility  and  a  preliminary  fact  to  be  proved 
by  the  party  offering  them  in  evidence  that  they  were  made  under  a 
sense  of  impending  death,  but  that  it  is  not  necessary  that  they  should 
be  stated  at  the  time  to  be  so  made.  That  it  was  sufficient  if  it  sat- 
isfactorily appears  in  anv  mode  that  they  were  made  under  that 
sanction,  whether  it  be  directly  proved  by  the  express  language  of 
the  declarant  or  be  inferred  from  his  evident  danger  or  the  opinions 
of  the  medical  or  other  attendants  stated  to  him,  or  from  his  con- 
duct or  other  circumstances,  all  of  which  are  resorted  to  in  order  to 
ascertain  the  state  of  the  declarant's  mind.      That  it  is  the  impres- 
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sion  of  almost  immediate  death,  and  not  the  rapid  succeBsion  of 
death  in  point  of  fact  that  renders  the  testimony  admissible.  That 
a  belief  that  he  will  not  recover  is  not  in  itself  sufficient,  unless 
there  be  also  a  prospect  of  ''almost  immediate  dissolution."  That 
the  declarations  are  admissible  only  to  those  things  to  which  the 
declarant  would  have  been  competent-  to  testify  if  sworn  in  the  cause. 
That  they  must  therefore  in  general  speak  to  facts  only,  and  not  to 
mere  matters  of  opinion,  and  must  be  confined  to  what  is  relevant  to 
the  issue.  That  it  is  no  objection  to  their  admissibility  that  they 
were  made  in  answer  to  leading  questions,  or  obtained  by  pressing 
and  earnest  solicitation,  but  that  whatever  the  statement  might  be. 
it  most  be  complete  in  itself,  for  if  the  declarations  appear  to  have 
been  intended  by  the  dying  man  to  be  connected  with  and  qualified 
by  other  statements  which  he  is  prevented  from  any  cause  from 
making  they  would  not  be  received  (Sees.  168  and  159). 

In  Sec.  161  the  same  writer  states  (citing  authority  for  the 
statement)  that  it  has  been  held  that  the  substance  of  the  declara- 
tions may  be  given  in  evidence  if  the  witness  is  not  able  to  state  the 
precise  language  used,  and  he  repeats  that  it  was  no  objection  to 
their  admissibility  that  they  were  so  obtained  in  answer  to  questions, 
and  if  it  appears  that  the  declarations  were  intended  by  the  dying 
person  to  be  connected  with  and  qualified  by  other  statements  mate- 
rial to  the  completeness  of  the  narrative,  and  that  this  was  pre- 
vented by  interruption  or  death,  so  that  the  narrative  was  left  incom- 
plete and  partial,  the  evidence  is  inadmissible. 

In  State  vs.  Patterson,  45  Vermont,  308,  it  is  declared  that  by 
'*  complete  in  itself  "  is  meant  that  the  declarant's  statement  of  any 
given  fact  shall  be  all  he  intended  to  say  as  to  that  fact,  and  in  (Mc- 
I^D  ys.  State,  16  Ala.  672)  it  was  held  that  where  the  deceased 
beingasked  '^  who  shot  him,"  replied:  ''the  prisoner,''  the  declara- 
tion is  complete  and  can  not  be  rejected  because  from  weakness  and 
exhaustion  he  was  unable  to  answer  another  question  propounded  to 
bim  immediately  afterward. 

Rice,  in  bis  work  on  Evidence,  Vol.  3,  Sec.  338,  refers  to  Rex  vs. 
^ftife,  and  to  the  comments  of  the  Kentucky  Court  of  Appeals  upon 
the  same  as  follows : 

'^Inthe  case  of  Rex  vs.  Scaife,  1  Mood  &  R.  551,  the  declaration 
vu:  <  I  don't  think  he  would  have  struck  me  if  I  had  not  provoked 
bim.'"  Coleridge,  J.,  hesitated,  but  finally  admitted  the  declaration 
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apon  the  f^roand  that  it  might  have  an  inflaence  on  the  amount  of 
pnnishment.  There  was  no  discassion  at  all  as  to  whether  or  not  the 
declaration  involved  a  conclusion.  It  will  be  observed  that  the  dec- 
laration did  not  involve  the  one  and  vital  qaestion  in  the  case,  and 
that  it  was  in  favor  of  and  not  against  the  prisoner.  The  prisoner 
was  not  endangered  by  the  want  of  an  opportunity  to  cross-examine 
the  dyii]g  witness  because  the  declaration  was  in  his  favor." 

*'In  speaking  of  this  declaration  the  K'^ntucky  Court  of  Appeals,  in 
the  case  of  Haney  vs.  Com.  (Ky.),  6  Crim.  L.  Mag.  47,  said  that  it 
was  the  expression  of  an  opinion,  but  was  admissible  because  in 
favor  of  the  accused.  The  Ohio  court  (Wroe  vs.  State,  20  Ohio  St. 
460)  cites  it  as  being  the  statement  of  a  fact.  It  was  held  in  the 
Kentucky  case  above,  as  stated  in  the  syllabus,  that ''  the  general  rule 
that  declarations  of  the  deceased  are  only  admissible  when  they  re- 
late to  facts  and  not  to  mere  matters  of  opinion,  is  subject  to  the 
exception  that  declarations  of  the  mere  opinion  of  deceased  are 
admissible  when  they  are  favorable  to  the  accused,  and  explain  the 
conduct  or  motives  of  the  deceased." 

In  speaking  of  such  declarations  in  favor  of  the  accused,  the  court 
said,  among  other  things:  ''The  admission  of  such  declarations  can 
do  no  harm.  Frauds  can  not  be  practised  under  cover  of  the  rule. 
And  there  is  not  so  much  danger  of  misconception  or  perjury  as 
where  the  declarant  speaks  from  hostile  feelings,  surrounded  by  sym- 
pathizing friends  ready  to  construe  his  words  as  favorable  to  their 
own  views  as  may  reasonably  be  done." 

Rice  refers  in  very  warm,  approving  terms  in  connection  with  this 
subject  to  the  dissenting  opinion  of  Mr.  Justice  Zollars,  of  the  Indi- 
ana Supreme  Court,  in  Boyle  vs.  State,  105  Ind.  469. 

In  Mattox  vs.  United  States  (13  Supreme  Court  Reporter,  50),  Mr. 
Chief  Justice  Miller,  speaking  for  the  Supreme  Court  of  the  United 
States,  said:  *' Dying  declarations  are  admissible  on  a  trial  for  mur- 
der, as  to  the  fact  of  the  homicide  and  the  person  by  whom  it  was 
committted,  in  favor  of  the  defendant  as  well  as  against  him  (1  East 
P.  C.  353;  Rex  vs.  Scaife,  1  Moody  and  R.  551;  U.  S.  vs.  Taylor,  4 
Cranch,  338;  Moore  vs.  State,  12  Ala.  764;  Commonwealth  vs. 
Mathews,  89  Kentucky,  287;  12  S.  W.  Rep.  333).  But  it  must  be 
shown  by  the  party  offering  them  in  evidence  that  they  were  made 
under  a  sense  of  impending  death.  "^  *  *  In  Reg.  vs.  Perkins, 
9  Car.  and  P.  395,  the  deceased  received  a  severe  woupd  from  a  gun 
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loaded  with  shot,  of  which  wonnd  he  died  at  6  o'clock  the  next 
morniDic.  On  the  evening  of  the  day  on  which  he  was  wounded  he 
was  told  by  a  sargeon  that  he  conld  not  recover — made  no  reply  but 
appeared  dejected.  It  was  held  by  all  the  judges  of  England  that  a 
declaration  made  by  him  at  that  time  was  receivable  on  the  trial  of 
a  person  for  killing  him  as  being  a  declaration  in  articulo  mortia. 
There  the  declaration  was  against  the  accused,  and  obviously  no 
more  vigorous  rule  should  be  applied  when  it  is  in  his  favor." 

In  People  vs.  Knapp,  26  Mich.  117,  the  Supreme  Court,  referring 
to  dying  declarations,  said :  ''It  was  held  in  Scaife's  case  (Moody 
and  R.  551),  that  the  prisoner  had  the  same  right  with  the  people  to 
show  them.  This  rule  would  be  very  unjust  without  this  applica- 
tion." 

In  Com.  vs.  Mathews,  89  Ky.  287  (12  S.  W.  Rep.  884),  it  waa 
proved  that  the  deceased  about  fifteen  minutes  after  he  was  shot, 
wlien  lying  upon  the  ground  bleeding  and  sufiFering,  said  that  he 
hoped  he  would  live  long  enough  to  take  the  gun  home,  and  that  he 
died  in  about  twenty  minutes.  The  witness  said  that  deceased  did 
not  say  whether  he  believed  he  would  die  or  not,  and  he  (witness) 
did  not  know  whether  he  was  conscious  or  not  when  he  made 
the  statement.  The  statement  in  substance  was  that  he  and  the 
accased  were  playing,  and  that  it  was  an  accident.  The  court  said : 
*'To  be  competent  as  a  dying  declaration  the  statenient  must 
oot  only  relate  to  the  immediate  circumstances  of  the  transaction 
resulting  in  the  injury,  but  it  must  detail  facts  and  not  the  opinion  of 
the  declarant.  In  our  opinion  the  statement  in  this  instance  conforms 
to  this  rule.  It  is  unlike  the  case  where  the  injured  party  declared 
he  had  been  killed  for  nothing.  This  was  purely  his  opinion  and 
inference.  Here  the  injured  man  said  that  he  and  the  accused  were 
eoKaged  in  play,  and  that  the  shooting  was  an  accident.  This,  in  our 
opinion,  was  the  statement  of  a  fact  more  than  the  giving  of  an 
opinion  and  the  court  properly  permitted  it  to  be  proven." 

In  Adams  vs.  The  People,  47  111.  376,  the  accused  endeavored  to 
obtain  a  new  trial  on  the  ground  of  newly  discovered  evidence  to 
prove  among  other  matters,  as  we  understand,  certain  dying  declara- 
tiona  of  the  deceased.  Of  these  the  court  said :  '<  The  dying  declara- 
tion of  the  deceased  that  he  did  not  wish  the  accused  hurt  for  what 
he  bad  done,  and  that  accused  had  done  nearly  right,  affords  no  evi- 
dence of  anything  more  than  a  truly  Ohristian  spirit  on  the  part  of 
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one  who  had  been  anjastly  done  to  death  and  who  in  his  dyinfif 
agonies  was  willing  to  forgive  the  malefactor.  The  further  state- 
ment that  he  knocked  down  the  accused  three  times  before  the 
accused  touched  him  was  substantially  before  the  jury  on  the  trial." 
The  court  said  '*  the  testimony,  we  think,  fully  sustained  the  finding 
of  the  jury,  and  it  could  not  have  been  different  had  all  the  evidence 
alleged  to  be  newly  discovered  been  before  them." 

In  Moeck  vs.  The  People,  100  111.  244,  the  court  said:  *'  It  is  urged 
that  the  court  erred  in  excluding  the  declarations  of  deceased  made 
shortly  before  his  death,  in  substance,  that  he  struck  accused,  and 
he  was  not  to  blame.  They  were  made  so  long  after  the  occurrence 
as  to  preclude  all  claims  that  they  were  a  part  of  the  res  gestm.  They 
were,  therefore,  mere  hearsay  evidence  and  were  not  admissible. 
Under  the  decision  in  Adams  vs.  The  People,  47  111.  376,  they  were 
not  admissible  in  evidence.  "^  *  It  is  true  that  this  was  newly  dis- 
covered evidence,  but  was  said  not  to  be  evidence  for  the  jury." 

We  have  carefully  considered  the  question  submitted  to  us  in  this 
case.  We  are  of  the  opinion  that  the  grounds  upon  which  the  court 
excluded  the  dying  declarations  sought  to  be  introduced  in  evidence 
were  not  tenable.  The  witness  states  that  the  deceased  said  that  he 
was  bound  to  die,  that  he  could  not  live  much  longer,  and  the  indict- 
ment in  this  case  and  verdict  of  the  jury  show  that  that  opinion  was 
well  founded.  The  statements  made  by  him  were  made  at  the  time 
of  his  being  wounded  and  evidently  with  a  full  sense  of  his  danger- 
ous condition.  We  know  of  no  rule  of  practice  or  of  law  requiring 
that  dying  declarations  should  be  made  *'  all  at  one  time  without 
interruption  or  turning  aside  to  other  matters."  We  do  not  see 
anything  in  the  evidence  of  the  witness  that  would  go  to  take  away 
from  the  declarations  the  character  of  a  complete  statement  to  the 
extent  that  the  deceased  desired  to  make  it.  Unquestionably  gen- 
eral conversaiion  took  place  while  witness  was  present  with  the 
deceased,  but  nothing  goes  to  show  that  it  had  any  reference  to  or 
bearing  upon  the  facts  of  the  case.  Witness  says  that  if  any  conver- 
sation of  that  kind  went  on  while  he  was  present  he  did  not  hear  it; 
that  he  did,  however,  hear  all  that  the  deceased  said  to  him  (\7it- 
ness)  on  the  subject.  A  failure  on  the  part  of  the  witness  to  have 
heard  or  to  have  remembered  all  the  conversation  which  may  have 
taken  place  at  the  time  between  the  deceased  and  other  parties  does 
not  in  our  opinion  do  away  with  the  fact  that  he  heard  ever^-tbing 
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and  remembered  everything  that  was  said  to  him  or  in  reference  to 
that  particular  subject  when  he  was  present.  As  the  correctness  of 
the  ezclosion  of  the  declarations  does  not  rest  upon  the  correctness 
of  the  particular  reasons  assigned  by  the  District  Court  for  its  action 
we  have  considered  the  matter  dehors  those  particular  reasons.  We 
were  at  first  much  impressed  with  the  idea  that  the  declaration  was 
made  inadmissible  as  being  the  mere  expression  of  a  conclusion  or  an 
opinion  of  the  deceased,  but  have  become  satisfied  that  the  rules 
relative  to  the  admissibility  of  such  declarations  are  not  to  be  as  rigor  • 
OQsly  applied  when  the  fact  itself  of  their  having  been  made  has  been 
satisfactorily  established,  and  they  are  in  favor  of  the  accused,  as 
when  they  are  sought  to  be  urged  against  him.  In  the  case  at  bar 
the  witness  named  a  number  of  persons  as  being  present  when  the 
declarations  sought  to  be  proved  were  declared  by  him  to  have  been 
made,  and  the  danger  of  a  falsification  of  facts  was  greatly  lessened 
from  what  it  would  have  been  without  such  a  statement.  We  do  not 
think  that  the  fact  that  the  declaration  was  elicited  by  questions 
asked  the  deceased  by  the  witness  instead  of  being  a  volunteered 
statement  render  them  inadmissible. 

We  were  disposed  to  think  that  counsel  in  not  stating  fully  in  his 
bill  of  exceptions  what  he  expected  to  show  by  said  declarations,  or 
what  he  had  reason  to  believe  they  would  be,  had  not  placed  before 
ns  sufficient  facts  on  which  to  base  a  conclusion  that  declarations 
favorable  to  the  accused  of  sufficient  weight  to  have  in  all  likelihood 
affected  the  result  had  really  been  made,  but  the  testimony  was  cut 
off  at  the  threshold  of  the  attempt  which  was  made  to  ascertain 
what  had  been  said,  and  the  question  which  was  asked  suggested 
with  some  certainty,  at  least,  from  its  character,  the  answer  which 
it  was  believed  would  be  given  to  it.  Lanier  vs.  Gallatas,  13  An.  175. 

We  are  of  the  opinion  that  the  witness  should  have  been  per- 
Qutted  to  answer  the  question  which  was  asked  of  him,  and  that 
^refusal  to  permit  the  same  to  bo  answered  was  prejudicial  to  the 
accused. 

Por  the  reasons  assigned,  the  verdict  of  the  jury  and  the  judgment 
thereon  rendered  is  hereby  set  aside,  annulled,  avoided  and  re- 
versed, and  the  cause  is  remanded  to  the  lower  court  for  further 
proceedings,  according  to  law,  the  accused  to  be  held  in  custody 
^°^iect  to  further  orders  of  the  District  Court. 
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No.   12,695. 
J.  F.  White  bt  als.  vs.  W.  L.  White,  Administratob. 

An  action  by  heirs  for  the  recovery  from  the  succession  of  their  father  the  amoant 
of  their  interests  in  the  succession  of  their  predeceased  mother  is  not  a  per- 
sonal action  prescriptible  by  ten  years,  but  one  for  an  entire  succession, 
which  is  prescriptible  by  thirty  years. 

Contracts  made  during  the  late  war  in  one  of  the  Confederate  States,  payable  in 
Confederate  money,  will  be  enforced  in  the  Supreme  Court,  when  the  value  of 
same,  as  compared  with  lawful  money  of  the  United  States  at  the  time  aad 
place  of  contract  is  ascertained  by  proof. 

An  executory  contract,  made  in  1832  in  Louisiana,  for  the  future  delivery  of  cot- 
ton to  the  Confederate  States  government,  for  and  in  consideration  of  Confed 
erate  States  bonds,  to  be  furnished  thereafter,  does  not  evidence  a  complete 
sale;  only  a  promise  of  sale  which  entitled  the  promlssee  to  sue  for  a  specific 
performance,  or  damages  for  the  nan -fulfilment  of  the  contract. 

APPEAL  from  the  Third  Judicial  District   Court  for  the  Parish  of 
Claiborne.     Barksdale,  J, 


McClendon  &  Seals  for  Plaintiffs,  Appellees. 


J.  W,  Holbert  and  /.  E.  Moore  for  Defendant  and  Appellant. 


Argued  and  submitted  January  12,  1898. 
Opinion  handed  down  January  24,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Alleging  themselves  to  be  three  of  the  five  children 
of  the  marriage  of  William  White  and  Sophie  White,  and  that  the 
latter  died  in  1864,  and  the  former  in  1895,  the  petitioners  seek  to 
recover  a  judgment  against  the  succession  of  their  father  for  the 
value  of  three- fifths  of  their  mother's  one-half  of  the  community 
property  as  it  existed  at  her  death  and  the  consequent  dissolution  of 
the  matrimonial  community — their  father  having  lost  his  right  of 
usufmct  in  July,  1865  ^  when  he  married  his  second  wife. 

They  aver  that  there  was  at  the  time  of  their  mother's  death  per- 
sonal property  and  effects  of  various  kind  on  hand,  and  which  subse- 
quently remained  in  their  father's  possession,  of  the  value  of  thir- 
teen thousand  seven  hundred  and  seventy-one  dollars — an  itemized 
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list  and  yalnation  of  which  ifi  annexed  to  their  petition — and  for  one  • 
half  of  which  sum  they  pray  jndgment  **  for  the  use  and  benefit  of 
the  heirs,"  etc.,  alleging  that  same  had  been  by  their  father  appro- 
priated to  and  used  in  the  community  with  his  second  wife. 

They  farther  aver  that  W.  L.  White,  as  administrator  of  the  suc- 
cession of  William  White,  their  father,  is  administering  the  estate  of 
the  second  community ;  and  that  the  aforesaid  indebtedness  is  that 
of  the  said  second  community  to  the  first  community,  and  that  they 
are  entitled  to  have  same  paid  from  the  assets  of  the  second  com  - 
inanity  by  preference  over  any  other  debts  thereof — praying  for 
jadgment  accordingly. 

The  answer  of  the  administrator  is  a  general  denial,'  coupled  with 
a  special  denial,  to  the  effect  that  William  White,  deceased,  owned 
the  property  described  in  plaintiff's  petition,  or  that,  if  he  was  not 
the  owner  thereof,  that  he  had  used  the  same  for  the  benefit  of  the 
second  community.  In  an  amended  answer  defendant  shows  that 
William  White  paid  plaintiffs  and  other  heirs  in  full  the  amounts 
coming  to  them  from  their  mother's  community  interest,  and  for 
which  same  he  took  their  respective  receipts — that  is  to  say,  from 
J.  F.  White  a  receipt  for  the  sums  of  seven  hundred  and  thirty -nine 
dollars  and  five  hundred  and  twenty-four  dollars;  from  Z.  T.  White 
a  like  receipt  for  six  hundred  and  sixty -six  dollars  and  two  hundred 
and  ninety- five  dollars,  and  from  Philan  White  a  like  receipt  for  six 
hundred  and  sixty -six  dollars  and  four  hundred  and  seven  dollars. 

He  farther  represents  that  those  amounts  exceed  the  respective 
▼irile  shares  of  the  plaintiffs  in  their  mother's  succession,  or  one- 
half  interest  in  said  first  community;  and  that,  in  addition  thereto, 
two  of  the  plaintiffs  are  indebted  to  the  succession  of  their  father  the 
amoanta  of  some  small  notes,  which  are  annexed  to  and  made  parts 
of  his  answer. 

Plaintiffs  filed  a  supplemental  petition  and  alleged  that  their 
father  acquired,  daring  the  existence  of  the  first  community,  a  tract 
of  land  upon  which  he  erected  buildings  and  improvements  and 
cleared  and  laid  off  a  farm;  and  that  he  subsequently  used,  occupied 
and  cultivated  same,  daring  the  period  of  his  life,  for  the  benefit  of 
the  second  community,  for  which  same  is  indebted  in  the  way  of 
rent  at  the  rate  of  one -half  of  two  hundred  and  fifty  dollars  per 
annom — that  is  to  say,  to  the  amount  of  seventy- five  dollars  per 
annom  for  their  shares  of  three -fifths  of  one -half  thereof. 
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They  also  claim  five  per  cent,  per  annum  interest  on  each  annnal 
instalment  of  said  rent,  from  the  date  of  their  father's  second  mar- 
riage in  1865. 

To  this  amended  petition  the  answer  of  the  defendant  is  a  general 
denial,  coupled  with  the  averment  that  *'  the  plaintifiFs  have  been 
more  than  paid  for  their  shares  in  their  mother's  succession,  and  that 
they  had  no  interest  in  the  land  for  the  use  of  which  they  make 
claim,"  etc. 

At  this  stage  of  the  proceedings  the  defendant  filed  a  plea  of  no 
cause  of  action,  as  a  peremptory  exception  founded  on  the  law ;  but 
there  appears  to  have  been  no  formal  disposition  made  of  same,  as 
the  court  proceeded  with  the  trial  and  rendered  a  judgment  in  favor 
of  the  plaintiffs — thereby  affirming  that  there  was  a  cause  of  action. 

The  defendant  also  filed  a  plea  of  prescription  of  three  years 
against  the  plaintiff's  demand  for  rents. 

The  trial  resulted  in  a  judgment  in  favor  of  each  one  of  the  three 
plaintiffs  and  against  the  administrator  of  the  succession  of  William 
White,  for  their  respective  interests  in  the  estate  of  their  mother; 
that  is  to  say,  for  the  sum  of  seven  hundred  and  one  dollars  each — 
that  is,  two  thousand  one  hundred  and  three  dollars  in  all,  with  legal 
interest  from  the  first  of  September,  1865. 

And  in  a  judgment  for  the  further  sum  of  three  hundred  and  sixty- 
seven  dollars  and  fifty  cents  on  the  plaintiff's  claim  for  rent,  with 
legal  interest  from  January  4,  1897. 

It  further  ordered  that  the  plaintiffs  be  charged  with  sundry 
amounts  which  are  particularly  specified,  and  that  same  be  awarded 
to  the  defendants  on  their  reconventional  demand. 

From  that  judgment  the  administrator  has  appealed. 

In  this  court  counsel  for  plaintiffs  and  appellees  filed  an  answer  to 
the  appeal  and  prayed  for  an  amendment  of  the  judgment  in  their 
favor,  so  as  to  award  them  the  full  amount  claimed ;  and  they  also 
filed  contemporaneously  a  plea  of  five  and  ten  years  prescription 
against  the  defendants'  reconventional  demand. 

And  in  this  court  also  appears  the  counsel  for  the  administrator, 
who  filed  a  plea  of  prescription  of  ten  and  thirty  years  in  bar  of 
plaintiffs'  demands. 

As  neither  party  has  requested  that  the  cause  be  remanded  for  the 
purpose  of  rebutting  the   aforesaid    picas  which  were   filed   in  this 
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court,  it  is  fair  to  assame  that  they  rest  their  respective  contentions 
■pon  the  face  of  the  record  before  as. 

In  the  first  place,  we  think  it  appears  clearly  from  the  language 
of  the  jadgment,  that  all  the  plaintiff's  demand  for  rent  was  barred, 
with  the  exception  of  the  amount  due  for  the  last  three  years;  and 
in  thus  decreeing  we  think  the  lower  judge  was  right. 

We  are  of  opinion  that  the  plaintiiTs'  plea  of  five  and  ten  years' 
prescription  against  the  defendant's  reconventional  demand  is  not 
good,  becanse  his  claim  is,  that  the  sum  specified  evidenced  pay- 
ments made  to  them  in  the  coarse  of  a  settlement  between  them 
and  their  father;  of  their  interests  in  their  mother's  succession. 
The  claim  is  urged  as  an  offset  against  the  plaintiffs'  demand ;  and 
not  as  a  reconventional  demand,  properly  speaking,  for  which  he 
elaims  judgment. 

The  petition  in  this  suit  was  filed  on  the  28th  of  May,  1896,  and 
U  is  therefore  evident,  that  the  plea  of  prescription  of  thirty  years 
^^Msihe  action  inasmuch  as  plaintiffs'  right  of  action  arose  in  July, 
1865,  the  date  of  the  second  marriage  of  the  deceased  father,  pro- 
Tided  they  were  of  full  age  at  the  time.  But  of  their  majority  the 
P'oof  doee  not  satisfy  us.  It  is  at  least  doubtful  as  to  one,  and 
«iearly  shows  the  majority  of  the  other  two. 

This  is  admitted  by  defendants'  counsel,  at  least  inf erentially. 

To  sustain  a  plea  of  prescription  the  proof  must  be  clear.  The 
plw  of  ten  years  is  directed  against  this  suit  as  a  purely  personal 
*«tion.    R.  c.  C.  3544. 

This  is  not  a  suit  against  an  usufructuary  for  an  accounting;  but 
^^^  for  the  recovery  of  an  entire  succession,  and  is  only  barred  by 
^^e  lapse  of  thirty  years.     R.  C.  C.  3548. 

The  proof  administered  at  the  trial  fairly  supports  the  judgment 
wndered.  It  satisfies  us  that  the  properties  were  fairly  estimated 
W  tbe  opinion  of  the  district  judge ;  and  that  same  were  on  hand  in 
Uod,  at  the  date  of  the  second  marriage  of  plaintiff's  father,  and 
irere  subsequently  disposed  of  by  him.  Necessarily  he  incurred  an 
obligation  to  reimburse  the  heirs  of  his  deceased  wife  the  value 
thereof,  less  the  amount  he  paid  them  on  account. 

An  agreement  to  sell  cotton  to  the  Confederate  government  dur- 
ing the  existence  of  the  late  war,  to  be  paid  for  in  bonds  of  the  Con- 
federate States,  and  unaccompanied  with  delivery  of  possession,  did 
■ot  operate  a  divestiture   of  title.     Boyd  vs.   Chaffe,  21   An.  476; 
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Schmidt  vs.  Barker,  17  An.  262;  Howard  vb.  Kirwin,  19  Ad.  432; 
Huck  vs.  Haller,  19  An.  257;  Levy  vb.  Baer,  19  An.  469;  Biossat  vs. 
Sullivan,  21  An.  565. 

In  tbiB  last  case,  the  court  expressed  the  following  view,  viz. : 

^'  If  full  effect  be  given  to  the  testimony  of  the  witnesses  for  de- 
fendant, and  the  evidence  of  the  plaintiff  be  disregarded,  it  would 
only  prove  an  agreement  to  sell  an  executory  contract,  and  the  con- 
sideration was  Confederate  treasury  notes.  It  is  well  settled  that 
this  court  will  not  aid  parties  to  enforce  a  contract  which  had  Con- 
federate money  for  a  consideration." 

In  the  United  States  Supreme  Court,  a  different  rule  of  interpret- 
ing contracts  predicated  on  Confederate  treasury  notes  has  obtained, 
the  purport  of  which  is,  that  contracts  made  during  the  war  in  one 
of  the  Confederate  States,  payable  in  Confederate  money,  will  be 
enforced  in  the  Federal  Courts,  when  the  value  of  such  Confederate 
notes  as  compared  with  lawful  money  of  the  United  States,  at  the 
time  and  place  of  the  contract,  is  ascertained  by  proof.  Railroad 
Company  vs.  King,  91  U.  S.  3;  Stewart  vs.  Solomon,  9  U.  S.  434; 
Cook  vs.  Lillo,  103  U.  S.  792;  Rives  vs.  Duke,  105  U.  S.  132;  Effin- 
ger  vs.  Kenney,  115  U.  S.  566. 

The  theory  upon  which  these  decisions  proceed  is  that  Confede- 
rate treasury  notes  constituted  a  currency  whi^h  was  imposed  upon 
a  community  by  irresistible  force;  and  that  same  must  be  considered 
in  courts  of  law  as  though  it  had  been  issued  by  a  foreign  govern- 
ment temporarily  occupying  a  part  of  the  territory  of  the  United 
States.     Thorneyton  vs.  Smith,  8  Wallace,  1. 

But  in  this  case  no  such  proof  was  administered.  If  it  had  been  it 
would  not  have  been  availing  to  the  defendant  for  the  reason  that 
the  price  which  the  witnesses  testify  they  contracted  to  pay  William 
White  for  the  cotton  in  J.862  was  not  Confederate  treasury  notes,  but 
Confederate  bonds — an  altogether  different  thing. 

They  were  not  at  the  time  in  esse.  They  were  to  have  been 
delivered  to  White  at  a  future  date,  and  he  retained  possession  of 
the  cotton  and  sold  it  in  1865  after  the  close  of  the  war. 

At  most  the  engagement  evidenced  an  executory  contract  or 
agreement  for  the  future  delivery  of  cotton  to  the  Confederate  gov- 
ernment— a  mere  promise  of  sale  which  did  not  convey  a  title. 

Such  a  transaction  does  not  constitute  a  complete  sale;  only  a 
promise  of  sale  which  entitled  the  promisee  to  sue  either  for  a  specific 
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performance  or  the  recovery  of  damages.  Collins  vs.  Desmaret,  45 
An.  108;  Satterfield  vs.  Keller,  14  An.  615;  Garret  vs.  Orooks,  15 
Am  483;  Knox  vs.  Payne,  13  An.  861;  Broad  well  vs.  Raines,  34  An. 
677;  Thompson  vs.  Sheriff,  40  An.  712. 

The  alleged  sale  of  the  cotton  by  White  to  the  Confederate  gov- 
ernment is  not  sustained  by  either  law  or  evidence. 

Jodgment  aflSrmed. 


No.  12,714.  50  lOQ 

51    484 

State  bx  rbl.  H.  W.    McLeod  &  Co.  vs.  W.  N.    Potts,   Judge       "  J^ 

OP  THE  Fifth  Judicial  District  Court,  Parish  op  Oauchita.  6u  iw*i 

lua  4f)it\ 

The  writ  of  prohibition,  as  Its  namo  imports,  is  one  which  commands  the  person 
to  whom  it  is  directed  not  to  do  something  which  by  the  suggestion  of  the  rela- 
tor the  coart  is  Informed  he  Is  about  to  do.  If  the  thing  is  already  done  It  is 
manifest  that  the  writ  can  not  undo  It,  for  that  would  require  the  performance 
of  an  affirmatlTe  act;  whereas  the  only  effect  of  the  writ  of  prohibition  is  to 
suspend  all  action  and  prevent  further  proceeding  In  the  prohibited  direction. 

A  PPLIOATION  for  Writs  of  CertioraH  and  Prohibition. 
A.  A,  Ounby  and  Sholars  <£r  Schreiber  for  Relators. 


^Mpondent  pro  «e. 


Sobmitted  on  briefs  January  10,  1898, 
Opioion  handed  down  Jannary  24,  1898. 


"^e  opinion  of  the  eonrt  was  delivered  by 

WATKms,  J.  Relators'  complaint  is  that  they  instituted  suit  in  a 
°ugiBtrate'8  court  of  the  parish  of  Ouachita  and  obtained  judgment 
ftberein  for  ninety  dollars,  and  that  they  caused  an  execution  to  issue 
Uierennder,  and  the  constable  of  that  court  to  seize  certain  personal 
pit>perty  of  the  judgment  debtor  and  to  advertise  the  same  for  sale. 

batons  McLain  filed  in  said  magistrate's  court  a  petition  of  third 
opposition  in  which  it  is  alleged   that  the  judgment  debtor  was 


110  SUPREME  COURT  OF  LOUISIANA. 


State  ex  rel.  McLoed  &  Co.  vs.  Judge. 


indebted  to  him  in  the  sum  of  two  hundred  and  fifty  dollars — one 
hundred  dollars  of  which  represented  rent  of  land,  and  the 
remainder  necessary  plantation  supplies — and  that  for  the  security  of 
the  payment  of  that  sum  he  had  a  first  lien  and  prlvilef^e  on  the 
aforesaid  property;  and  that  he  obtained  from  said  magistrate  an 
order  directing  and  requiring  the  constable  to  retain  in  his  hands  a 
sufficient  amount  of  the  proceeds  of  same  when  sold  to  pay  and 
satisfy  said  demand. 

Relators  represent  that  they  filed  in  said  court  an  exception  to  the 
jurisdiction  thereof  ratione  materiae,  which  was  grounded  on  the  aver- 
ment that  the  demand  of  a  third  opponent  being  for  the  sum  of  two 
hundred  dollars  was  far  in  excess  of  the  constitutional  limit  of  its 
authority;  and  that  the  justice  of  the  peace  sustained  that  exception 
and  dismissed  the  aforesaid  opposition. 

That  from  that  judgment  of  dismissal  the  third  opponent  prose- 
cuted an  appeal  to  the  court  of  the  respondent;  and  that  they 
therein  appeared  by  counsel  and  filed  a  motion  to  dismiss  the 
appeal  '^  on  the  ground  that  the  District  Court  had  no  appellate  juris- 
diction thereof." 

The  relators  further  aver  that  the  respondent  overruled  their 
motion,  entertained  jurisdiction  of  the  appeal,  heard  and  considered 
the  cause  on  its  merits,  reversed  the  judgment  of  the  justice  of  the 
peace,  and  remanded  same  to  his  court  with  instructions  to  proceed 
with  the  trial  thereof. 

They  complain  that  the  judgment  of  the  respondent  is  contrary  to 
law,  and  in  contravention  of  the  provisions  of  the  constitution, 
defining  and  limiting  the  jurisdiction  of  magistrates,  or  justice 
courts;  and  that  same  is  consequently  absolutely  null  and  void. 

And  that  if,  in  pursuance  of  said  decree,  the  justice  of  the  peace 
should  attempt  to  carry  same  into  effect,  his  act  would  be  an  usnrpa- 
tion  of  authority,  and  his  judgment  an  absolute  nullity. 

The  answer  of  the  respondent  attracts  our  attention  to  the  con- 
ceded fact  that,  at  the  time  the  relators  presented  their  demand  for 
relief  in  the  premises,  the  judgment  which  they  complain  of  as 
illegal  and  void  had  already  been  rendered  by  him,  and  signed,  and 
the  record  duly  transmitted  to  the  court  of  first  instance ;  and  that 
the  said  judicial  proceedings  having  terminated  before  the  issuance 
of  the  supervisory  writs  from  this  court,  and  his  connection  there- 
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with  having;  ceased,  the  remedy  soaght  by  them  can  not  be  applied, 
and  coDBeqaently  relief  must  be  refased. 

That  if  this  were  not  so,  and  further  proceedings  in  said  suit  were 
contemplated  by  him,  he  had  undoubted  appellate  jurisdiction  in  the 
premises — the  appeal  having  been  prosecuted  from  a  final  judgment 
of  a  jDStice  of  the  peace. 

On  the  merits  the  respondent  returns,  that  the  third  opponent  did 
Dot  make  the  defendant's  in  the  magistrate's  court  a  party  thereto, 
and  prayed  for  no  judgment  against  him;  but  that  he  demanded 
jadgment  recognizing  his  privilege  as  lessor  and  furnisher  of  sup- 
plies upon  the  property  which  relator  had  caused  to  be  seized  under 
their  judgment. 

That,  as  matter  of  fact,  the  debt  and  privilege  of  third  opponent 
had  been  previously  liquidated  and  established  by  a  final  judgment 
in  his  court;  and  that,  in  disregard  of  his  rights,  the  relator  had 
caosed  same  to  be  seized  under  a^.  fa.  issued  out  the  magistrate's 
court. 

That  the  only  course  which  was  open  to  third  opponent  was  the 
one  he  parsaed,  that  of  making  opposition  to  the  seizure  under 
A-  fa.  in  the  court  issaing  the  writ,  so  that  it  might  fix  the  rank  of 
the  respective  privileges  of  the  two  claimants,  contradictorily  with 
each  other — the  first  seizure  of  the  property  affected  with  the  liens 
having  been  made  under  the  execution  from  the  magistrate's  court. 
The  record  shows,  and  the  foregoing  statement  from  the  relator's 
Petition  admits,  that  the  respondent  had  actually  tried  and  disposed 
of  the  appeal  of  third  opponent  before  relators  applied  for  relief  by 
wtits  of  prohibition  and  certiorari. 

On  this  state  of  facts  Mr.  High  announces  the  law  to  be  as  follows, 
y'n. : 

^'Another  distinguishing  feature  of  the  writ  (of  prohibition)  is 
that  it  is  preventive  rather  than  a  corroborative  remedy;  and  (that) 
it  issues  only  to  prevent  the  commission  of  a  future  act,  and  not  to 
undo  an  act  already  performed."  High's  Extraordinary  Legal  Rem- 
«<Jie8,  Sec.  766. 

Ununited  States  vs.  Hoffman,  4  Wallace,  158,  the  Supreme  Court, 
"peaking  through  Mr.  Justice  Miller,  said : 

*'The  writ  of  prohibition,  as  its  name  imports,  is  one  which  com- 
mends the  person,  towhom  it  is  directed,  nottodosoociethingwhich  by 
the  sQggeslion  of  the  relator  the  court  is  informed  he  is  about  to  do. 
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If  the  thing  be  already  done,  it  is  manifest  the  writ  of  prohibition 
can  not  undo  it,  for  that  wonld  reqnire  an  affirmative  act;  and  the 
only  effect  of  writ  of  prohibition  is  to  suspend  all  action  and  to  pre- 
vent any  further  proceedings  in  the  prohibited  direction." 

This  court  had  occasion  to  express  a  similar  opinion  in  State  ex 
rel.  Bassetti  vs.  Judge,  44  An.  1093;  and  in  State  ex  rel,  Davidson 
vs.  Judge,  38  An.  178,  we  held  that  if  the  particular  grievance  com- 
plained of  *'no  longer  exists  there  is  no  longer  any  need  of  the 
relief  sought." 

On  this  state  of  the  authorities  we  are  of  the  opinion  that  the 
application  for  relief  by  prohibition  came  too  late ;  but  that  fact  can 
not  seriously  affect  or  impair  the  relator's  rights.  For  if,  indeed, 
the  magistrate's  court  was  not  vested  with  jurisdiction  of  the  matter 
in  dispute  in  his  court,  and  the  respondent  decided  the  appeal  erro- 
neously, relators  may  yet  contest  third  opponent's  debt  as  well  as 
his  lien  and  privilege,  in  order  to  protect  their  previous  seizure. 

But  we  are  inclined  to  the  opinion  that  the  respondent  took  a 
proper  view  of  the  case  before  his  court,  for  two  reasons : 

1.  Because  the  Constitution  confers  on  district  courts  '*  jurisdiction 
of  appeals  from  justice  courts  in  all  matters  when  the  amount  in  con- 
troversy shall  exceed  ten  dollars,  exclusive  of  interest"  (Art.  112). 

2.  Because  the  Code  of  Practice  provides  that  when  a  conflict  of 
privilege  arises  amongst  different  creditors  *'  all  suits  and  claims 
shall  be  transferred  to  the  court  by  whose  mandate  the  property  on 
which  the  privilege  or  right  of  mortgage  is  to  be  exercised  was  first 
seized,  and  said  court  shall  proceed  to  class  the  said  privileges  and 
right  of  mortgage  according  to  their  rank  and  dignity,"  etc.  (Art. 
126;  vide  Kahn  &  Bigart  vs.  Sippili,  35  An.  1041). 

We  can  not  perceive  any  reason  why  a  justice  of  the  peace  is  not 
just  as  much  authorized  to  test  and  determine  the  rank  of  conflict- 
ing liens  and  privileges  on  property  which  is  under  seizure  in  his 
court  as  the  District  Court  is.  For  that  question  must  be  determined 
by  the  terms  of  the  law  or  the  date  of  registry,  and  not  by  the  validity 
of  the  debt,  except  for  the  purpose  of  displacing  a  prior  lien  and 
making  way  for  one  of  inferior  rank. 

We  are  of  opinion  that  relators  have  not  presented  a  case  entitling 
them  to  relief. 

It  is  therefore  ordered  and  decreed  that  the  preliminary  order  be 
set  aside,  and  that  relators'  demands  be  rejected  at  their  costs. 
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No.   12,729. 

State  of  Louisiana  ex  bel.  Jules  Ain>BiEU  vs.  N.  H.  Rightob, 

JUDOB,    ETC. 

When  tbe  reeord  of  appeal  or  tbe  petition  of  tbe  litigant  Is  saflered  to  be  filed  or 
the  einse  beard,  and  it  is  then  ascertained  tbat  by  Inadvertence  the  record  or 
petition  Is  not  properly  stamped,  or  the  stamps  defectirely  canceled,  if  the 
litigant  tenders  the  requisite  stamps  properly  caoceled,  the  offer  should  be 
accepted  and  the  suit  not  dismissed.  87  An.  673;  46  An.  1203;  43  An.  888;  Stamp 
Act  No.  186  of  1880. 


0 


N  Application  for  Writs  of  Mandamus  and  Certiorari, 


Charles  P,  Claibome  for  Relator. 


Dinkelspiel  &  Hart  for  Respondent. 


Sabmitted  on  briefs  January  24,  1898. 
Opinion  handed  down  February  7,  1898. 


On  Application  fob  Writs  op  Cebtiobabi  and  Mandamus. 

Tbe  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  relator  seeks  the  writs  to  compel  the  judge  of  the 
lower  court  to  reinstate  and  determine  the  suit  brought  up  to  the 
division  of  the  Civil  District  Oonrt  by  appeal  from  the  City  Court, 
snd  tbe  record  of  which  was  not  sufficiently  stamped.  The  City 
Court  gave  the  plaintiff  tbe  judgment  claimed  and  afterward,  on 
appeal,  the  Civil  District  Court  reversed  it  and  dismissed  plaintiff's 
•ait,  because  of  deficiency  in  the  stamps. 

WbUe  it  is  extremely  important  that  the  courts  should  exercise 
tbe  necessary  supervision  and  control  in  respect  to  the  stamps 
reqnired  to  be  placed  on  ali  judicial  records  we  do  not  think  the  liti- 
ffsnt'B  suit  should  be  dismissed,  if,  from  inadvertence,  he  fails 
to  affix  the  requisite  stamps  on  his  petition  or  record  of  appeal,  but 
offers  to  attach  the  requisite  stamps  when  the  error  is  discovered. 
It  would  be  entirely  proper  for  the  court  to  refuse  to  hear  the  case 
and  tbe  paper  or  record  should  not  be  allowed  to  be  filed  at  all  with- 
oat  the  requisite  stamps,  but  if  filed,  or  the  cause  is  suffered  to  pro- 
ceed to  bearing,  the  law,  in  our  opinion,  does  not  authorize  the 
8 
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jndgment  to  be  annulled  and  the  salt  dismissed,  because  the  deflclency 
of  stamps  or  the  defective  cancellation  is  then  discovered  and  the 
litigant  tenders  the  stamps  required. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  wzic  of 
mandamus  issue  directing  the  respondent  judge  to  reinstate  and 
determine  the  relator's  suit  on  his  affixing  to  the  record  of  appeal 
the  required  stamps  properly  canceled. 


No.  12,692. 
Mrs.  Lena  Wbllman,  Wife,  vs.  Mack  Wellman,  Husband. 

Charges  of  adaltery,  ander  the  circumBtanoes  of  this  case,  set  forth  by  the  wife 
against  her  husband,  as  a  gronnd  for  a  Judgment  of  diyoroe,  do  not,  of  tkem^ 
selTes,  constitute  a  defamation. 

The  charges  had  been  abandoned  by  the  wife,  and  her  suit  dismissed  withont 
prejudice  to  the  haaband's  reconyentlonal  demand  for  a  separation  from  bed 
and  board. 

In  that  condition,  the  defendant  haying  failed  to  sustain  hisdemand  in  reoonven- 
tlon  by  other  than  plaintiff's  allegations,  they  were  not  alone  grounds  or  cause 
for  a  judgment  of  separation. 

Excesses,  cruel  treatment  and  outrages  of  the  wife  form  a  legal  ground  for 
separation,  but  no  acts  of  ill  treatment  occurring  affer  suit  has  been  brought 
are  alone  and  of  themselyes  cause  for  a  judgment  of  separation. 

Statements  of  the  wife  (made  to  a  committee  appointed  by  a  secret  order,  of 
which  the  husband  was  a  member,  n  Ith  the  purpose  of  re-establishing  pleasant 
relations  between  spouses)  can  not  be  taken  of  themselyes  as  a  manifestation 
on  her  part  (notifled  as  she  was  to  appear  and  make  a  statement)  of  deliberate 
intention  to  wantonly  Injure  her  husband  and  publicly  defame  his  character. 

\  PPE AL  from  the  First  Judicial  District]  Oonrt  for  the  Parish  of 
^     Caddo.     Land,  J, 


Wise  <&  Herndon  for  Plaintiff,  Appellee. 


A.  L,  Kahn  for  Defendant,  Appellant. 


Argued  and  submitted  January  12,  1898. 
Opinion  handed  down  January  24,  1898. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.     This  was  a  suit  for  a  divorce. 

The  defendant  filed  a  plea  in  reconvention  for  a  separation  from 
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bed  and  board.  This  plea  was  grounded  on  plaintiff's  allegations 
that  he,  the  defendant,  was  gailty  of  adultery,  and  that  she,  the 
phuntiff,  had  made  threats  to  kill  him,  the  defendant.  The  defend- 
ant charged  that  the  accusation  of  adultery  was  false. 

On  the  day  the  case  was  called  for  trial,  on  motion  of  plaintiff's 
counsel  her  suit  was  dismissed  without  prejudice  to  the  reconven- 
tional  demand  of  defendant. 

Both  the  plaintiff  and  the  defendant  find  fault  with  a  ruling  of  the 
District  Judge  permitting  the  introduction  of  evidence  on  the  recon- 
Tentional  demand. 

The  plaintiff  (in  the  suit  defendant  in  the  reconventional  demand) 
complained  on  the  ground  that  there  was  no  allegation  on  the  recon- 
yentional  demand  of  public  defamation  of  character. 

While,  on  the  other  hand,  defendant's  counsel  accepts  the  ruling 
w  correct  be  complains  of  the  reasons  for  overruling  it  as  error.    We 
take  it  that  the  basis  of  the  objection  to  the  ruling  is  that,  in  the 
view  of  the  counsel,  the  rea9onB  were  not  broad  enough,  and  that  if 
the  charge  preferred  by  plaintiff  was  not  a  public  defamation  it  was 
at  any  rate  of  a  character  to  bring  it  within  the  term  ^'  outrages  of 
one  toward  the  other  "  under  another  provision  of  the  law  of  sep- 
*ntion,  and  that  under  this  provision,  even  if  it  was  not  a  public 
defamation,  it  was  admissible.    In  other  words,  as  we  understand, 
that  the  court,  instead  of  holding  that  the  answers  of  the  witnesses 
irete  admissible  because  they  went  to  prove  defamation  of  character, 
should  have  held  that  the  answers  were  admissible  as  evidence  of 
penooal  and  direct  outrage  committed  by  the  wife  toward  the  de- 
fendant husband ;  which  rendered  their  living  together  insupporta- 
ble. If  there  was  anything  erroneous  in  the  ruling  it  was  in  admitting 
tbe  testimony  at  all.    At  any  rate  the  defendant  had  no  cause  to 
complain. 

The  facts  are,  as  we  gather  from  the  record,  after  suit  had  been 
inatitoted,  the  Damon  Lodge  Knights  of  Pythias,  of  which  plaintiff 
was  a  member,  took  up  the  matter  and  appointed  a  committee  of 
^Teetigation  with  the  view,  as  we  conclude,  to  bring  on  a  reconcil- 
^Uon  between  the  parties.  They  were  notified  to  have  their  wit- 
nesses present,  and  when  the  committee  met,  statements  were  heard 
^<Q  both  the  plaintiff  and  the  defendant.  The  former  stated  to 
^«  committee  that  her  husband  had  been  guilty  of  adultery  with 
Women,  one  of  whom  she  named. 
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The  District  Jadge,  io  his  reasons  for  jadgment,  said  that  there 
coald  be  no  investigation  by  this  committee  without  hearing  both, 
and  that  the  husband  tacitly  consented  that  his  wife  should 
disclose  to  the  committee  her  grounds  of  complaint  against  him.  He 
also  added  that  the  answer  did  not  charge  ^*  malice,"  which  is  the 
essence  of  slander  or  defamation,  and  must  be  proved  either  by  di- 
rect testimony  or  by  implication  flowing  clearly  from  the  language 
and  conduct  of  the  defendant,  citing  84  An.  1146,  that  the  statement 
wa9  justified  by  the  occasion  and  was  not  volunteered  for  the  pur- 
pose of  bringing  her  husband  into  public  contempt.  '*  It  was  made 
to  a  secret  committee  of  a  secret  society  acting  with  the  laudable 
purpose  of  bring^ing  about  reconciliation  between  the  parties." 

Upod  these  grounds  defendant's  reconventional  demand  was  dis- 
missed as  in  case  of  non-suit,  and  the  community  was  condemned  to 
pay  all  costs. 

From  the  Judgment  the  defendant  husband,  prosecutes  this  appeal. 

It  is  settled  in  our  judgment  ordinarily  in  order  that  the  offence 
alleged  may  be  cause  enough  for  separation  from  bed  and  board,  it 
must  be  shown  that  it  was  committed  before  the  plea  for  the  sepa- 
ration was  filed. 

At  all  events  a  judgment  of  separation  should  not  be  granted  for 
alleged  offences  committed  after  suit  had  been  filed  and  in  the 
absence  of  all  evidence  of  cause  for  separation  of  a  date  anterior  to 
the  suit.  If  evidence  be  admissible  of  utterances  post  lUe8  to  prove 
public  defamation,  they  are  not  admissible,  unless  it  be  alleged  that 
the  defamer  was  actuated  by  '^  malice  "  in  making  the  charges,  and 
that  they  were  of  a  public  character.  That  was  not  the  reconven- 
tional demand  of  the  defendant;  it  was  absolutely  silent  as  to 
^'malice  "  and  only  alleged  that  plaintiff  had  accused  him  ''of  being 
guilty  of  adultery." 

In  so  far  as  the  record  shows  it  was  only  to  the  special  committee 
that  the  plaintiff  complained  of  conduct  on  the  part  of  the  husband 
she  deemed  was  in  violation  of  his  marriage  vows.  The  committee 
was  not  at  all  public.  In  carrying  out  the  purpose  it  had  of  restoring 
harmony  between  the  two,  the  husband  and  the  wife,  the  committee 
sat  within  closed  doors  and  there  heard  the  real  or  imaginary  griev- 
ances of  each  of  the  spouses.  We  have  no  reason  to  conclude  that 
they  were  made  public. 

The  defendant,  moreover,  in  support  of  his  demand  in  reconven- 
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tion  for  separation  argues  that  the  charges  made  by  the  plaintiff  in 
the  pleadings  should  be  considered  as  grounds  sustaining  his  recon- 
ventional  demand.  As  the  only  other  evidence  before  us  is  the 
statement  made  by  plaintiff  to  the  committee,  not  to  be  taken 
account  of  for  reasons  we  have  already  stated,  it  would  result  were 
we  to  grant  the  demand  for  a  separatton  that  it  would  be  grounded 
exclusively  upon  the  allegations  of  plaintiff  in  her  petition  for 
a  divorce  in  a  suit  she  has  chosen  to  abandon.  We  do  not  feel 
authorized  to  make  such  allegations  the  exclusive  basis  of  a  judg- 
ment  of  separation.  They  are  not  of  themselves  grounds  for  a 
separation  from  bed  and  board. 

The  law  as  we  take  it  has  in  view  more  particularly  facts  alleged 
to  have  occurred  prior  to  the  suit  and  not  mere  pleadings  in  cases  of 
this  character  without  proof  of  any  kind. 

In  Towns  vs.  Towne,  9  La.  457,  this  court  said:  *^  The  only  ques- 
tion we  have  to  examine  is  whether  the  facts  alleged  as  having 
occurred  before  the  suit  was  brought  are  sufficient  to  justify  a  sep- 
aration." There  is  nothing  in  the  case,  before  us  requiring  that  it  be 
taken  out  of  the  rule  having  in  view  acts  preceding  the  institution 
of  the  suit  as  giving  rise  to  a  cause  of  action.  In  suits  of  the  nature 
of  the  one  here  allegations  of  the  petition  have  never,  in  this  State, 
been  taken  as  cause  sufficient  for  judgment.  If  the  allegations  were 
trae  the  plaintiff  had  had  no  cause  to  complain  if  they  were  made  in 
error;  it  not  having  been  shown  that  plaintiff  acted  wantonly  or 
maliciously  the  error  was  not  of  itself  cause  to  decree  a  separation. 

Here  the  charge  of  public  defamation  is  not  sustained  by  the  alle- 
gations of  plaintiff  in  her  petition  for  a  divorce ;  it  not  appearing 
that  they  were  prompted  by  insincerity  and  conceived  in  malice. 
Terrell  vs.  Boarman,  84  An.  306. 

We  agree  with  the  judge  of  the  District  Oourt  that  the  defendant 
has  not  shown  cause  for  a  separation  from  bed  and  board  considered 
from  any  point  of  view.    The  wrongs  asserted  have  not  been  shown. 

Therefore  it  is  ordered,  adjudged  and  decreed  that  the  judgment 
Appealed  from  is  affirmed. 
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1%  ^^  No.  12,694. 

Mbs.  M.  C.  Ludelino  vs.  J.  Oabbett,  Sheriff,  et  al. 

Motion  to  Dismiss. 

In  testing  Jarlsdiotion  the  title  to  the  property  which  hsd  been  seized  (bat  subse- 
quently released),  and  the  damages  claimed  In  the  petition  for  Injunction,  pre- 
sented inseparable  Issues,  as  plaintiff's  title  was  dented  on  trial  of  claim  for 
damages. 

The  property  seized,,  the  title  to  which  was  an  issue  In  the  case,  and  the  damages 
brought  the  appeal  within  the  court's  Jurisdiction. 

On  thb  Mbkits. 

Only  actual  damages  allowed  against  the  defendant  in  Injunction. 

The  demand  as  to  the  sheriff  made  by  one  of  the  defendants  was  rejected. 

A  PPEAL    from  the  Fifth  Judicial  District  Coart  for  the  Parish 
i\    of  Oaachita.     PottSf  J, 


Chas,  J,  Boatner  and  F.  O.  Hudson  for  PlaintitT,  Appellant. 


MunhoUand  A  Munholland  for  Defendants,  Appellees. 


Argaed  and  submitted  January  13,  1898. 
Opinion  handed  down  January  24,  1898. 


The  opinion  of  the  Court  was  delivered  by 

Bbbaux,  J.  This  was  an  injunction.  In  her  petition  for  a  writ  of 
injunction  plaintiff  complained  of  a  seizure  made  of  her  property 
under  a  writ  of  fieri  facias  issued  on  a  judgment  rendered  in  a  suit 
entitled  Bonecaze  Shoe  Company,  Limited,  vs.  Succession  of  John 
T.  Ludeling.  She  alleged  that  no  judgment  was  rendered  against 
her,  and  that  the  writ  of  /I.  fa.  under  which  her  property  had  been 
seized  was  directed  against  the  succession  of  John  T.  Ludeling  and 
Maria  C.  Ludeling,  and  that  the  writ  of  fieri  facias  wa9  not  a  writ 
under  which  it  was  possible  to  seize  and  sell  property  of  a  succession. 

She  alleged  that  she  had  suffered  damages  in  one  sum  of  five  hun- 
dred dollars,  occasioned  by  the  unlawful  seizure,  and  in  similar 
amounts  in  counsel  fee  for  obtaining  the  injunction. 

In  September  following  the  date  of  the  seizure  made  on  defend- 
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ant%  the  seizing  creditor's  order,  the  seizure  was  released,  and 
afterward  the  creditor  answered  plaintiff's  petition  for  an  injanc- 
tioD,  pleading  a  general  denial  and  averring  specially  that  Mrs. 
Ladeliog's  individual  property  had  been  seized. 

The  Judgment  of  the  District  Oonrt  sustained  the  injunction,  but 
rejected  plaintiff's  demand  for  damages. 

Plaintiff  appealed  to  the  Circuit  Court.  On  appeal  that  court 
determined  ex  proprio  motu  that  it  was  without  jurisdiction  of  the 
imies  involved;  that  in  addition  to  damages  claimed  there  was  a 
question  of  title  to  the  property  seized  which  brought  the  amount  in 
dispute  within  the  Jurisdiction  of  this  court. 

Plaintiff  then  appealed  to  this  court. 

Here  the  defendant  appellee  moved  to  dismiss  the  appeal  on  the 
gToond  that  this  court  is  without  jurisdiction  ratione  materia. 

The  question  of  jurisdiction  is  the  first  before  us  for  determina- 
tion. 

The  Circuit  Court,  In  the  opinion  dismissing  the  suit,  said :  '^  After 
carefoUy  reviewing  the  record  we  did  not  find  that  defendant  had 
judicially  admitted  that  the  property  seized  belongs  to  Mrs.  Lude- 
Ung,  nor  can  the  inference  be  drawn  from  the  fact  that  the  seizure 
WW  released.  It  was  necessary  that  the  court  should  decide  the 
question  of  ownership  first  in  order  to  perpetuate  the  injunction,  for 
if  Mrs.  Ludeling  was  not  the  owner  she  had  no  cause  of  action." 

Defendant's  answer  especially  denies  her  ownership. 

Id  our  view  the  foregoing  statement  of  facts  is  correct.  With 
reference  to  the  law  in  the  nature  of  things  plaintiff  could  not 
recover  damages  for  the  illegal  seizure  of  property  she  claimed, 
without  proof  that  she  was  the  owner,  as  alleged. 

The  defendants  have  denied  her  allegation.  As  to  the  ownership 
of  the  property,  her  ownership  vet  non  became  an  issue.  Evidently, 
prior  to  a  determination  of  that  issue,  she  could  not  stand  in  jud^- 
Bient  The  release  of  the  seizure,  as  relates  to  the  jurisdiction 
of  the  court,  did  not  affect  the  question  involved.  The  defendant 
hid  denied  the  title.  The  abandonment  of  the  seizure  did  not  have 
the  effect  of  admitting  that  the  property  was  owned  by  the  plaintiff ; 
sor  did  it  have  the  effect  of  admitting  that  plaintiff  was  entitled  co 
damages,  notwithstanding  she  did  not  prove  that  the  property  which 
^  been  seized  was  herd. 

As  against  a  seizing  creditor,  one  seeking  to  arrest  a  sale  by 
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injunction  on  an  allegation  of  his  ownership,  is  boand  to  make  oat 
his  title  by  clear  written  evidence.     Jones  vs.  Lake,  48  An.  1024. 

In  the  manner  the  controversy  is  before  as,  title  to  the  property 
seized  and  the  damages  growing  oat  of  the  seizore  are  inseparable 
issaes  and  are  considered  together  in  determining  the  valae  of 
interests  involved,  and  the  jnrisdiction  of  this  court. 

The  coart  declined  to  dismiss  the  appeal. 

On  the  Mbbits. 

It  does  not  appear  that  the  seizare  disturbed  the  planting  opera- 
tions of  the  plaintiff.  If  it  was  a  hindrance  to  the  caltivation  of 
the  place,  it  was  not  shown  on  the  trial. 

We  would  not  feel  justified — in  assuming  that  plaintiff's  credit  was 
impaired;  that  her  laborers  were  less  controllable,  or  that  the  seizare 
was  in  any  manner  harassing.  There  is  a  complete  absence  of  all 
evidence  in  the  record  in  this  respect.  This  disposes  of  the 
question  of  damages ;  if  any  directly  grew  oat  of  the  seizure  of  the 
place. 

This  brings  us  to  the  question  of  the  execution,  which  issued  under 
the  judgment. 

There  can  be  no  controversy  about  the  writ  of  fieri  facias  as  issued. 
It  had  no  binding  force,  and  gave  no  right  to  the  judgment  creditor 
to  seize  succession  property,  or  the  property  of  the  plaintiff  in 
injunction. 

This  the  judgment  creditor  realized  and  ordered  the  retarn  cf  the 
writ. 

It  now  only  remains  for  us  to  determine  whether  the  plaintiff  in 
injunction,  whose  injunction  is  sustained,  is  entitled  to  recover  attor- 
ney's fee  as  damages.  We  recall  to  mind  two  cases  in  which  such 
a  fee  was  sanctioned. 

In  White  vs.  Qivens,  29  An.  573  a  case  similar  upon  this  point, 
the  court  said:  '' The  seizure  was  unlawful,  "  and  allowed  attorney's 
fee  to  plaintiff  in  injunction,  whose  injunction  was  sustained.  In 
Qilkerson  Sloss  Company  vs.  Yale  &  Bowling,  47  An.  695,  also  plain- 
tiff in  injunction  recovered  counsel's  fee. 

Plaintiff,  in  order  to  prevent  an  unlawful  sale  of  her  property, 
under  a  writ  of  fieri  facias  which  was  absolutely  null,  was  compelled 
to  engage  counsel.      The  appearance  of   counsel  in  the  case   to 
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MMrt  her  right  as  owner  of  the  property  seized  is  evidence  of  ser- 
vices rendered  for  which  she  is  boand. 

The  amoont  expended  by  her  for  the  services,  or  the  amoant  she 
owes,  is  dae  to  her  by  the  seizing  creditor. 

We  must  take  it  that  an  amoant  is  dae,  in  regard  to  which  testi- 
mony was  heard  without  objection  in  the  District  Court. 

We  do  not  think  that  the  sheriff  is  liable  in  aolido  with  the  defend- 
ant Bonnecaze  Shoe  Oompany,  Limited.  The  writ  was  issued  in 
tccordance  with  the  latter's  instruction.  It  was  issued  by  the  proper 
olBcer,  from  a  court  of  competent  jurisdiction,  and  under  a  valid 
judgment.     Crow  vs.   Sheriff,   45  An.  1226;  Brainard  vs.  Head,  15 

An.  490. 

It  IB  therefore  ordered,  adjudged  and  decreed  that  plaintiff  have 
judgment  against  the  Bonnecaze  Shoe  Oompany,  Limited,  for  the 
gam  of  two  hundred  and  fifty  dollars  (|250) ,  with  five  per  cent,  inter- 
est from  the  date  of  this  judgment;  that  the  demand  for  these  dam- 
ages against  the  sheriff  be  rejected. 

With  this  amendment,  the  judgment  of  the  District  Court  is 
affirmed  at  appellee's  cost. 


Mas.  Genie  Layton,  Tutrix,  vs.  Mayor  and  City  Council  op 

Monroe,  La  ,  et  als. 

Under  the  Act  No.  105  of  1S92,  prorMing  for  the  aouezation  of  adjacent  lands  to  the 
area  of  incorporated  towns  or  cities,  the  council  of  the  city  has  no  power  to 
order  the  election  preliminary  to  any  propo&ed  enlargement  of  the  city  limits* 
Boless  the  petition  for  annexation  Is  before  the  ooancil  from  oue-third  in  num- 
ber and  raiaeof  the  property  owners  residing  within  the  territory  proposed  to* 
be  added  to  the  city  or  town. 

The  owner  of  property  within  the  area  to  be  added  to  the  town  or  city  has  the 
right  to  enjoin  the  execution  of  the  ordinance  of  the  council  directing  the  elec-  . 
tion  prescribed  by  the  statute,  when  the  ordinance  is  adopted  without  the  ful*, 
fllment  of  the  conditions  exacted  by  the  Ace  No.  10)  of  1892  as  requisite  to 
anthorize  the  ordinance  and  election. 

APPEiOi  from  Fifth   Judicial   District  Court    for  the   Parish  of, 
i\    Ouachita.    Potts,  J, 
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Siubbt  <fir  Ru88ell  for  Plaintiff,  Appellant. 
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Tho9.    O.  Benton^  Oity  Attorney    {Percy    Roberts  A    Boainer  of 
Ooansel) ,  for  Defendants,  Appellees. 


Axgaed  and  submitted  January  18,  1898. 
Opinion  handed  down  Janaary  24,  1898. 


The  opinion  of  the  court  was  delivered  by 

Mdulbb,  J.  The  plaintiff  as  the  owner  of  property  in  the  parish 
of  Oaachita  seeks  to  enjoin  the  execution  of  an  ordinance  of  the 
•council  of  Monroe  proposing  the  extension  of  the  corporate  limits  of 
Monroe  so  as  to  embrace  the  property  of  petitioner,  and  from  the 
Judgment  dissolving  the  injunction  plaintiff  appeals. 

The  petition  in  substance  avers  that  plaintiff's  children  are  owners 
of  property  in  the  parish,  part  in  use  as  the  plantation  and  part 
plotted,  or  laid  off  into  squares;  that  the  plantation  is  entirely 
beyond  the  city  limits,  as  is  a  portion  of  the  land  laid  off  in  squares, 
and  that  there  are  no  other  owners  residing  on  the  plantation  besides 
petitioner  and  her  children;  that  the  plantation  has  well-defined 
limits,  is  separate  from  the  property  laid  off  into  squares,  lies  in  dif- 
ferent sections  and  is  not  contiguous  to  Monroe.  The  petition  goes 
on  to  aver  the  presentation  of  a  petition  to  the  mayor  and  council  of 
Monroe  for  the  extension  of  the  city  so  as  to  add  thereto  the  prop- 
erty of  petitioner;  that  the  petition  was  not  signed  by  one-third  in 
number  and  value  of  the  owners  of  property  sought  to  be  annexed, 
but,  in  point  of  fact,  the  signers  did  not  represent  one- tenth  of  the 
property,  and  many  signatures  were  affixed  to  the  petition  by  unau- 
thorized persons;  that  on  this  petition  the  council  has  ordered  an 
•election  to  determine  whether  the  land  should  be  annexed,  to  be  held 
4>y  the  qualified  electors,  and  has  fixed  the  date  of  the  election  and 
Appointed  the  commissioners  pretending  to  act  under  the  Act  No. 
105  of  1892;  the  petitioner  charges  that  her  property  not  contiguous 
to  Monroe  is  not  within  the  parview  of  the  act  if  constitutional,  that 
the  act  makes  no  provision  for  determining  whether  the  petition  is 
signed  by  the  owners  in  number  and  value  required  by  the  statute, 
and  it  is  charged  that  the  council  acted  on  the  assumption  not  in 
accordance  with  the  fact,  that  the  petition  was  properly  signed ;  it  is 
charged  that  the  proposed  annexation  of  petitioner's  property  will 
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impose  hardens  on  the  owners  with  no  corresponding  benefits ;  that 
illegal  and  nnconstitntional  taxes  will  be  levied,  and  there  is  the 
ayerment  of  the  resulting  irreparable  injary  and  the  necessity  for 
the  injunction  to  restrain  the  holding  of  the  election  and  the  enforce- 
ment of  the  ordinance.  The  defendants  excepted  that  the  action  of 
the  mayor  and  coancil  on  the  petition  was  final ;  that  the  ordering 
the  election  was  the  exercise  of  legislative  power,  not  reviewable  by 
tbecoorts;  that  the  Act  No.  106  of  1892  is  constitational,  and  the 
courts  can  not  obstruct,  interfere  with,  or  review  the  execution  of 
the  act.  The  case  comes  here  on  the  question  raised  by  the  ex- 
ceptions. 

The  Act  No.  105  of  1892  provides  that  property  adjacent  to  any 
city  or  town  may  be  brought  within  the  corporate  limits,  in  com- 
pliance with  the  requisites  carefully  prescribed  by  the  act.  There 
is  required  (1)  the  petition  of  one-third  of  the  bona  fide  owners  in 
number  and  value  of  the  property  within  the  limits  of  the  proposed 
addition,  to  the  mayor  and  council  of  the  city  or  town,  the  limits  of 
which  are  to  be  extended  by  taking  in  the  land  described  in  the 
petition;  thereupon  the  council  is  to  ascertain  by  successive  elec- 
tions the  sense  of  the  voters  within  the  proposed  addition,  and  of 
the  voters  of  the  city,  the  area  of  which  it  is  designed  to  be 
enlaixed,  with  reference  to  the  annexation  of  territory  proposed, 
and  if  the  vote  at  such  election  is  favorable  on  the  proposition  sub- 
mitted, the  annexation  is  to  be  deemed  accomplished. 

The  defendants  direct  attention  to  the  principle  that  exempts 
legislative  bodies  from  judicial  control.  The  action  of  the  council 
in  this  case  is  completed  in  respect  to  ordering  the  election.  If  that 
action  is  uUra  vires  the  execution  of  the  ordinance  may  be 
resisted  by  the  citissen,  or,  at  least,  by  the  taxpayer  whose  interests 
are  affected.  1  High  on  Injunctions,  Sec.  1241;  1  Dillon  Municipal 
Ck>rporation8,  Sec.  1246,  notes  at  foot.  Again,  it  is  urged  the  suit  is 
premature,  and  reference  is  made  in  this  connection  to  Boudanez 
▼a.  The  Mayor  and  Administrators  of  the  Oity  of  New  Orleans,  29  An. 
271;  State  ex  rei.  Behan  vs.  Judge,  32  An.  1276.  The  election  now 
ordered  by  the  council  followed  by  another,  and  that  by  the  procla- 
mation of  the  result,  is  all  the  statute  requires  to  complete  the  annex- 
ation, if  the  basis  to  authorize  the  action  of  the  council  exists.  Act 
No.  105  of  1892,  No.  1,  Sees.  8,  7,  10.  Irrespective  of  the  question 
tiscoased  in  the  text -books,  and  decisions  of  the  right  of  the  taxpayer 
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after  the  annexation  proceedings  are  completed  to  contest  the  taxes 
levied  on  the  property  brought  within  the  city  limits,  we  think  in  a 
case  of  this  character  of  action  charged  to  be  wholly  uUra  inres,  the 
taxpayer  need  not  wait  notil  the  injury  from  snch  action  is  con- 
sammated,  so  far  as  respects  the  action  of  the  council.  2  High  on 
Injunction,  Sec.  1241.  Further,  the  defendants  insist  that  ordering 
this  election  belongs  to  that  class  of  mere  ministerial  duties  no  in- 
junction can  control.  The  power  of  the  council,  the  exercise  of 
which  is  dependent  on  a  well  defined  condition  is  a  ministerial  duty, 
if  the  condition  is  fulfilled,  but  if  not  there  is  no  power  to  do  the  act 
In  question.  Our  attention  is  also  directed  to  our  decision,  that  it  is 
not  for  public  officials  charged  with  simple  ministerial  duties  to  orig- 
inate objections  and  refuse  performance  of  such  duties.  State  ex 
rel,  Reynolds  &  Henry  Construction  Co.  vs.  Mayor  and  Council,  46 
An.  1278;  Reynolds  &  Henry  Construction  Co.  vs.  The  Mayor  and 
City  Council  of  Monroe,  47  An.  1289.  It  seems  to  us  that  the  right 
of  the  taxpayer  to  resist  an  illegal  ordinance  injurious  to  his  inter- 
ests  is  not  to  be  tested  by  the  principle  that  makes  ministerial  duty 
imperative  on  the  public  body  or  official. 

It  is  the  legislative  province  exclusively  to  incorporate  cities  or 
extend  their  limits,  and  the  citizen  must  submit,  however  impol- 
itic or  oppressive  he  may  deem  the  legislative  act,  although 
there  is  an  intimation  in  the  authorities  that  in  exceptional 
cases  the  judicial  control  is  not  even  excluded  by  legis- 
lative action  incorporating  or  enlarging  the  limits  of  cities.  1 
High  on  Injunction,  Sec.  547;  Cooley  on  Taxation,  p.  119;  76  111. 
152;  59  Ind.  225;  Laramie  County  vs.  Albany  County  et  aZ.,  92  U.  S. 
807.  The  defendants  insist  that  the  ordinance  of  the  conncll  order- 
ing this  election  is  as  much  beyond  Duestion  as  would  be  the  act 
of  direct  legislation  of  the  Qeneral  Assembly  extending  the  limits  of 
Monroe  if  special  legislation  were  not  prohibited.  The  legislative 
power  over  the  subject,  when  capable  of  being  exerted  by  special 
legislation  incorporating  or  enlarging  the  area  of  cities  or  towns,  is 
plenary.  The  Legislature  has  not  undertaken  to  convey  this  power 
to  city  councils,  if,  indeed,  any  such  transfer  of  a  legislative  function 
were  possible.  This  act  of  1892  confers  on  the  councils  of  cities  or 
towns  the  limited  function  of  ascertaining  by  successive  elections  the 
sense  of  the  qualified  electors  in  reference  to  any  proposed  enlarge- 
ment of  the  city  or  limits,  and,  when  that  sense  is  ascertained,  the 
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council  is  to  annoance  the  resalt.  Before  these  fanctions  of  the 
council  are  called  into  exercise  there  must  be  the  petition  for  the 
proposed  annexation  by  one -third  in  number  and  value  of  the  prop- 
erty owners  within  the  area  to  be  added  to  the  city  or  town.  The 
petition  in  this  case  contains  the  distinct  averment  that  no  sach 
petition  was  filed,  and  under  this  form  of  controversy  that  averment 
iB  to  be  taken  as  true.  If  the  contention  of  defendant  is  maintained 
pnctically,  the  council  can  order  the  election  on  any  kind  of  petition, 
or,  indeed,  without  any  petition.  Yet  to  order  the  election  without 
that  petition  the  statute  prescribes,  is  simply  a  usurpation  of  power. 
It  is  claimed  the  council  is  made  the  sole  judge  of  the  sufficiency  of 
the  petition.  There  is  no  room  for  the  judgment  of  the  council  as  to 
the  requisites  of  the  petition,  defined  as  they  are  with  precision  by 
the  statute.  The  argument  for  the  defendant  in  its  effect  converts  a 
limited  function  of  the  council  into  an  unqualified  and  unlimited 
power  to  order  elections  for  the  annexation  of  territory  to  incorpor- 
ated towns,  and  strips  the  taxpayer  of  all  right  to  relief  when  the 
council  transcends  its  power.  The  limitation  that  no  annexation 
Bhall  take  place,  and  no  election  by  the  qualified  electors  shall 
be  ordered,  unless  the  property  holders,  one -third  in  number  resid- 
ing in  the  district  to  be  added  and  representing  that  portion  of 
▼aloe,  shall  first  petition  for  such  anoexation,  is  placed  in  this  act  of 
1892  for  the  protection  of  the  property  owners.  In  our  view,  the 
council  in  exercising  the  delegated  power  under  this  act  of  1892,  must 
observe  the  condition  accompanying  that  power,  and  that  the  tax- 
payer, in  whose  interest  as  well  as  for  the  public  good  the  condition 
is  imposed,  has  the  right  of  appeal  to  the  courcs  against  the  action  of 
the  council  injurious  to  his  rights,  and  violative  of  the  legislative  act, 
source  and  measure  of  the  power  of  the  council.  See  1  High  on 
Injunction,  Sec.  541,  citing  58  Ind.  480;  55  Ind.  576. 

We  omit  expressing  any  opinion  on  the  questions  arising  on  the 
merits  as  the  contiguity  of  the  property  to  be  added,  or  on  other 
qneetions  raised  by  the  exception  and  discu-tsed  in  argument.  We 
decide  that  the  plaintiff  has  the  right  to  be  heard  on  the  allegations 
in  his  petition. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed,  the  exceptions  be  and  they 
are  hereby  overruled  and  that  the  case  proceed  to  trial  on  the 
merits,  and  that  defendants  pay  costs. 
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50    1:20 

^    ^       State  bx  rel.  H.  &  C.  Newman   vs.   Judges  Blackman  and 

MOUTON  OF  THE    COUBT  OF   APPEALS,   THIRD    CIRCUIT,   PARISH 

OF  St.  Landry. 

On  application  for  Writ  of  Mandamus. 

The  aotlon  was  reTocatory.  When  plaintiff's  claim  does  not  exceed  two  thousand 
dollars,  and  the  value T>f  the  property  iBTolTed  in  the  contract  sought  to  be 
annulled  is  greater  than  that  amount,  Inasmuch  as  in  saoh  action  the  Judg- 
ment can  only  affect  the  complaining  creditor  and  the  debtor  to  the  amount  of 
the  former's  claim,  the  appellate  Jurisdiction  is  tested  by  reference  to  the 
amount  of  plaintiff's  claim. 

But  when  plaintiff's  claim  exceeds  two  thousand  dollars,  and  the  value  of  the 
property,  the  sale  of  which  ii  sought  to  be  annulled  as  fraudulent,  Is  Uss  i\an 
two  thousand  dollars^  the  creditor  can  not  recover  an  amount  larger  than  the 
value  of  the  property;  that  is  the  only  amount  at  Issue,  an<l  by  it  the  court's 
Jurisdiction  is  determined. 


0 


N  APPLIOATION  for  Writ  of  AfandamiM. 


Kenneth  Baillio  for  Relators. 


Respondents  in  person. 


Submitted  on  briefs  January  20,  1898. 
Opinion  banded  down  Febraary  7,  1898. 


The  opinion  of  the  conrt  was  delivered  by 

Brbaux,  J.  This  is  an  action  to  have  an  appeal  which  had  been 
dismissed  ex  proprio  motu  reinstated  on  the  docket  of  the  Ooart  of 
Appeals  and  tried  and  decided. 

It  appears  that  the  property  which  was  the  subject  of  the  revooa* 
tory  action  in  the  District  Oourt,  was  of  a  value  less  than  the  amount 
of  the  lower  jurisdiction  of  this  conrt ;  while  relators'  claim  exceeds 
the  sum  of  two  thoueand  dollars. 

The  Court  of  Appeals  held,  that  though  the  action  is  revocatory! 
in  view  of  the  fact  that  the  amount  of  the  creditors'  claim  was,  in 
their  judgment,  the  test  by  which  their  jurisdiction  was  to  be  de^ 
termined,  they  were  without  jurisdiction. 
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The  facta  as  disclosed  are,  that  shortly  after  the  relators  had  in* 
■titated  their  suit,  Jales  Petetin,  their  debtor,  made  a  cession  of  his 
property  to  his  creditors;  the  latter,  except  one  or  two  including 
relators,  voted  for  the  acceptance  of  the  surrender  and  for  his  dis- 
charge, which  was  duly  granted.  They,  it  is  alleged,  approved  the 
dotJoii  en  paiement  assailed  by  relators,  as  hereafter  mentioned. 

After  the  debtors'  discharge,  the  relators,  ordinary  creditors,  filed 
a  petition  setting  forth  the  facts  to  which  we  have  alluded,  and 
averring  that  there  remained  a  very  small  pro  rata  for  his  ordinary 
creditors;  that  he  did  not  make  a  complete  surrender  of  his  property, 
18  he  had  fraudulently  assigned  and  delivered  the  property  described 
ic  their  petition  to  his  late  wife  as  a  dation  en  paiement  of  one  thou- 
sand seven  hundred  and  sixty  dollars,  now  in  possession  of  her  heirs. 

That  the  transfer  had  been  fraudulently  made  and  accepted  by 
both  parties  to  the  transaction,  and  that  unless  annulled  and  set 
aside  the  effect  of  the  transfer  would  be  to  place  the  property 
beyond  the  reach  of  his  creditors. 

It  appears  that  after  issue  joined  a  judgment  was  rendered,  annul- 
ling and  setting  aside  the  dation  en  paiement,  ordering  the  property 
to  be  carried  on  the  schedule  of  the  debtor's  insolvency  and  order- 
ing the  syndic  to  apply  the  property  to  payment  of  the  creditors, 
and  further  decreeing  that  the  petitioners  in  the  lower  court,  relators 
here,  should  be  paid  by  preference  over  all  other  creditors  out  of  the 
proceeds  of  the  sale  of  the  property. 

From  this  judgment  the  relators  took  a  devolutive  appeal,  which 
was  dismissed  as  before  stated,  and  which  they  now  seek  to  have 
reinstated  as  before  mentioned. 

The  judges  of  the  Court  of  Appeals  in  their  return  state :  that  the 
test  of  jurisdiction  in  a  revocatory  action  is  the  amount  claimed  of 
the  original  debtor,  and  not  the  value  of  the  property,  the  sale  of 
which  the  creditor  seeks  to  have  revoked,  citing  in  support  of  that 
?iew  several  decisions  of  this  court. 

The  record  does  not  lead  us  to  infer  that  there  was  any  contesta- 
tion between  the  parties,  save  as  to  the  sale  which  had  been  made  by 
the  debtor  to  his  wife ;  of  property  worth  less  than  two  thousand 
dollars.  It  is  not  contended  that  the  creditors,  relators  here,  were 
not  creditors  in  the  amount  claimed,  so  that  the  issue  is  entirely 
limited  to  the  sale  just  stated.  There  was  no  issue  growing  out  of 
any  denial  of  relators'  claim  or  any  concest  as  to  the  indebtedness. 
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-The  qaestion  before  as  is  purely,  whether  the  amoant  claimed  and 
not  the  value  of  the  property  of  the  debtor  alleged  to  have  been 
fraudulently  transferred  is  the  test  of  jurisdiction. 

It  is  a  fact  that  this  court  has  decided  in  cases  in  which  the  cred- 
itor's claim  was  for  an  amount  less  than  two  thousand  dollars  that 
the  test  of  jurisdiction  in  a  revocatory  action  is  the  amount  of  the 
creditor's  claim.  We  do  not  propose  to  make  any  change  or  the 
least  alteration  in  this  respect.  We  reiterate :  where  the  plaintiff's 
claim  is  not  within  the  jurisdiction  of  this  court,  in  a  revocatory 
action,  this  court  is  without  jurisdiction,  be  the  value  of  the  property 
included  in  the  contract  sought  to  be  annulled  what  it  may.  Then  the 
only  amount  which  can  possibly  be  at  issue  is  the  amount  of  the  cred- 
itor's claim  who  asks  to  set  aside  a  contract  only  io  so  far  as  it  is  a 
hidnrance  to  the  collection  of  his  claim  out  of  the  sale  of  the 
property. 

Here  the  condition  is  different ;  the  amount  involved  necessarily 
is  the  value  of  the  property.  The  creditor  can  not  recover  more 
than  that  amount,  despite  the  fact  that  his  claim  is  for  a  larger 
amount.  The  limit  of  his  claim  must  be  the  seventeen  hundred  and 
odd  dollars  it  is  conceded  it  is  worth.  Our  jurisdiction  depends 
upon  the  value  involved.  We  have  not  found  that  the  amount  was 
within  our  jurisdiction. 

Loeb  &  Bloom  vs.  Arent,  88  An.  1086:  The  sum  in  question  is  the 
sum  total  the  creditor  seeks  to  have  credited  on  his  claim. 

It  is  ordered,  adjudged  and  decreed  that  the  mandamus  in  this 
case  is  maintained  and  made  perpetual;  and  the  respondent  judges 
shall  reinstate  the  cause  on  the  docket  of  their  court  at  Opelonsas, 
and  decide  all  other  issues  presented. 


No.  12,662. 

Vincent  Boaoni  vs.   Armand  Wartelle;   Henry  L.   Garland, 

Intervenor. 

The  InterTenor'fl  actioa  did  not  raise  foreign  issues;  it  did  not  obange  the  charao- 
ter  of  plaintiff's  action,  and  was  not  revocatory;  therefore,  the  motion  to  dis- 
miss was  overruled. 

Separate,  independent  agreements  of  which  no  one  knows  anything  save  the 
creditor  and  the  debtor  can  not  affect  third  persons,  and  can  not  be  taken  as  an 
absolute  basis  for  prescription. 
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An  imputation  of  payment,  made  at  tbe  time  that  the  insolvent  debtor  paid,  in 
part,  bU  indebtedness  to  a  senior  mortgage  creditor  can  not  subsequently  be 
recalled  and  changed  to  the  prejudice  of  the  Junior  mortgage. 

To  tbe  extent  that  payment  Is  made  a  mortgage  Is  annulled. 

It  is  not  possible  to  give  new  life  to  the  purt  annulled  and  thereby  lessen  the 
cbancea  of  recovery  on  the  Junior  mortgage.  . 

APPEAL  from  the  Eleventh  Judicial  District  Ooart  for  the  Parish 
of  St.  Landry.     Frazee^  J,  ad  hoc. 


Kenneth  Baillio  for  Plaintiff,  Appellant. 


E.  D.  Egtillette  for  Intervenor,  Appellee. 


Argoed  and  sabtnitted  December  13,  1897. 
Opinion  handed  down  December  28,  1897. 
Rehearing  refused  February  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Plaintiff  sued  for  five  thousand  eight  hundred  and 
twenty -seven  dollars  and  sixty -two  cents  interest  and  fee  of  attor- 
ney and  for  a  sum  paid  by  him  for  taxes.  He  alleged  for  the 
security  as  to  payment  of  the  former  he  had  a  special  privilege  and 
mortgage,  and  for  the  latter  (the  taxes),  he  was  subrogated  to  the 
privileges  and  mortgages  of  the  State  of  Louisiana  and  the  parish  of 
St.  Landry. 

A  default  was  entered  in  due  time.  A  creditor  of  the  defendant 
intervened  in  the  suit.  The  defendant  not  having  pleaded,  the  de- 
fault against  him  was  confirmed . 

The  plaintiff  and  intervenor  are  the  parties  in  interest  before  this 
court. 

The  intervenor  alleged  that  the  defendant  was  insolvent,  and  that 
be  and  plaintiff  wrongfully  combined  to  give  plaintiff  a  preference 
over  other  creditors.  The  intervenor  complained  of  the  acknowledg  - 
ment  endorsed  on  plaintiff's  note,  and  avers  that  the  note  was  paid 
at  tbe  date  the  suit  was  brought,  but  that  plaintiff  and  defendant 
bave  kept  alive  the  mortgage  claimed  by  the  former  in  order  to  pre- 
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vent  the  intervenor  from  seizing  the  property  and  having  it  sold 
under  his  judgment. 

The  intervenor  specially  alleged  that  he  had  procured  a  jadgment 
against  the  defendant,  and  that  he  had  a  right  of  action  to  have 
plaintiff's  mortgage  canceled  in  order  that  when  defendant's 
property  will  be  offered  for  sale  under  his  judgment,  no  prior  claim 
secured  by  mortgage  wiU  prevent  a  sale,  for  after  cancellation  no 
certificate  of  the  recorder  of  mortgages  will  issue  showing  that  there  is 
a  special  mortgage  on  the  property. 

The  prominent  facts  are:  The  plaintiff  sold  a  plantation  to  the 
defendant.  The  note  secured  as  before  stated  represented  the  pur- 
chase price.  After  the  sale  the  defendant  obtained  advances  from 
the  plaintiff  to  make  his  crop. 

In  compliance  with  an  agreement  between  plaintiff.  Dr.  Boagni^ 
and  the  defendant,  Wartelle,  part  of  the  property  subject  to  plain- 
tiff's special  privilege  and  mortgage  was  sold  at  private  sale,  and  the 
proceeds  were  credited  to  the  defendant. 

In  accordance  with  the  agreement  each  deed  of  sale  of  part  of  the 
plantation  sold,  contains  a  clause  setting  forth  that  the  plaintifT, 
Boagni,  who  signed  each  deed,  consented  to  the  sale  and  received,  it 
is  declared  in  the  deed,  the  notes  representing  the  purchase  price 
made  by  the  vendee  and  handed  by  the  vendor  (the  defendant, 
Wartelle,  to  him  Boagni).  The  intervenor  in  the  deed  (Boagni, 
creditor)  expressly  declared  that  upon  payment  of  the  notes  given 
by  the  purchaser  he  would  cancel  his  special  privilege  and  mortgage, 
and  that  the  proceeds  of  the  notes  woald  be  applied  to  the  payment 
of  defendant's  indebtedness  on  note  held  by  plaintiff,  secured  as 
before  stated.     Each  deed  was  inscribed  in  due  time. 

It  appears  that  an  account  current  was  opened  between  plaintiff 
and  defendant  at  the  time  that  the  former  began  to  make  advances 
to  the  latter,  and  that  advances  were  made  as  claimed  by  plaintiff. 

The  plaintiff's  petition  is  that  he  credited  the  proceeds  of  those 
sales  to  the  account,  and  the  remainder,  after  his  account  current 
had  been  paid  in  fall,  was  credited  on  the  note  upon  which  his  suit 
was  brought. 

It  is  shown  by  an  entry  in  plaintiff's  books  that  on  the  date  tba^ 
three  of  the  sales  were  made  by  defendant  Wartelle  to  several  pur- 
chasers for  the  purpose  of  applying  the  proceeds  to  the  payment  of 
Wartelle's  indebtedness  to  the  plaintiff,  he,  plaintiff,  received   the 
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total  csBh  paid  by  the  pnrchaaers.  We  do  not  gather  from  the  tes- 
timony that  on  the  day  these  sales  were  made,  in  the  year  1889,  the 
defendant  was  indebted  to  the  plaintiff  save  as  maker  of  the  note 
Becored  by  privilege  and  mortgage  held  by  the  plaintiff. 

The  indebtedness  of  defendant  in  open  account  for  advances  began 
in  Jaooary,  1890,  and  continned  for  some  time  thereafter. 

After  a  number  of  payments  had  been  made,  it  is  urged  by  the 
plaintiff  that  it  was  agreed  between  him  and  the  defendant  to  apply 
the  payments  already  made  on  the  land  and  the  proceeds  of  the 
notes  plaintiff  held,  to  the  payment  of  plaintiff's  claim  on  current 
account — that  is,  the  account  unsecured  was  substituted  to  the  note 
secured  by  mortgage. 

Judgment  was  rendered  for  plaintiff,  against  the  defendant  as 
prayed  for,  and  directed  that  the  property  be  seized  and  sold  to  pay 
the  plaintiff's  claim  with  interest,  etc.,  subject  to  a  credit  of  two 
thousand  seven  hundred  and  forty-six  dollars  and  sixteen  cents,  and 
the  further  sum  of  two  hundred  and   six  dollars  and  twenty  cents, 
and  bearing  interest  as  stated ;  also,  a  snm  of  five  hundred  and  four 
dollars  and  forty -four  cents,  all  havfng  been  paid  before  maturity, 
were  deducted  from  the  principal,  and  six  hundred  dollars  collected, 
to  he  credited  as  having  been  paid  on  the  11th  of  November,  1890. 
The  payment  of  taxes  to  plaintiff,  as  claimed,  also  was  decreed. 
As  between  the  plaintiff  and  the  intervener  the  court  a  qua  held 
that  intervener  is  entitled  to  preference   to  the  amount  remaining 
due  him. 
From  the  judgment  the  plaintiff  prosecutes  this  appeal. 
The  plaintiff  interposed  an  exception  to  the  intervention,  on  the 
ground  that  third  opposition,  after  seizure  of  the  property  mort- 
gtRed,  was  the  proper  remedy,   and  not  an  intervention  prior  to 
wiznre. 

The  intervener  has,  if  his  allegatious  be  sustained,  an  interest  as 
creditor,  which  will  be  affected  by  the  proceedings  between  the 
plaintiff  and  the  defendant.     He  has  an  interest  opposed  to  both. 

But  it  is  urged  by  the  plaintiff  that  an  intervener  should  not  be 
permitted  to  change  the  character  of  the  action,  much  less  be  per- 
mitted to  interject  into  the  suit  a  proceeding  of  the  character  of 
*  revocatory  action,  nor  make  new  parties  in  such  suits. 

It  does  not  appear  to  us,  as  relates  to  the  asserted  change  of 
tees  between  the  plaintiff  and  defendant,  that  the  change  made 


182  SUPREME  COURT  OF  LOUISIANA 


Boagni  ys.  Wartelle. 


their  case  different  to  an  extent  rendering  it  proper  to  dismiss  the 
intervention.  Tliere  were  conflicting  claims  to  the  same  fund :  to 
the  proceeds  of  one  sale  of  property  mortgaged  to  the  plaintiff  and 
the  intervenor. 

Plaintiff's  action  remained  one  of  foreclosare  of  his  mortgage  via 
ordinaria.  The  intervenor  has  not  questioned  the  right  of  the  plain- 
tiff to  bring  the  salt,  or  to  stand  in  judgment. 

The  issue  tried  was  closely  connected  with  the  principal  issue,  in 
that  both  laid  superior  claims  to  the  same  property.  The  conflicting 
claims  gave  rise  to  no  issues  foreign  one  to  the  other. 

Prompted  by  the  objection  that  the  action  is  revocatory,  we  have 
examined  the  issues  from  that  point  of  view. 

The  intervenor,  as  we  take  it,  does  not  primarily  seek  to  have  a 
contract  rescinded.  He  petitioned,  by  way  of  intervention,  to  up- 
hold the  binding  effect  of  payments  he  claimed  as  having  indirectly 
enured  to  the  benefit  of  his  judicial  mortgage.  He  sued  for  the 
recognition  of  an  alleged  right. 

If  his  petition  be  sustained  it  will  cut  short  the  effect  of  subsequent 
agreements  in  so  far  as  he  is  coficerned.  It  does  not  follow  that  the 
intervenor  tendered  issues  in  effect  revocatory  in  character  from  the 
mere  fact  that  the  intervention  may  interfere  with  agreements  (of 
date  subsequent)  to  plaintiff's  mortgage.  We  do  not  find  that  the 
intervenor  seeks  to  put  issues  between  plaintiff  and  defendant  alien 
to  the  case,  or  is  endeavoring  to  make  parties  to  the  suit  persons 
without  substantial  interest.  The  clerk  of  court,  a  party  to  the  suit, 
plaintiff  urged,  is  a  third  person ;  in  effect  interposing  new  questions. 
He  IS,  we  think,  a  party  only  in  name.  He  was  needlessly  called 
in  the  suit  by  the  intervenor.  He  has  no  interest,  controls  no  issue 
and  is  not  to  be  considered  in  arriving  at  conclusions.  His  presence 
in  the  suit  in  his  clerical  capacity  is  no  cause  for  dismissing  the 
intervention. 

Upon  this  point  the  plaintiff  insists  that  the  issues  should  not  now 
be  passed  upon  for  the  reason  that  the  property  may  sell  for  an 
amount  su£Qcient  to  pay  both  his  mortgage  and  the  junior  mortgage, 
rendering  in  that  case  a  decision  unnecessary. 

We  are  not  led  to  so  infer  from  the  pleadings  and  facts  before  us. 
If  it  should  sell  for  enough,  the  decree  here  will  not  affect  the 
interest  of  any  one. 

The  plaintiff,  in  the  first  place,  sought  to  meet  the   issues  on  the 
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merits  by  interpoeiDg  the  plea  of  prescription  as  a  complete  bar  to 
any  attempt  to  offset  the  agreement  made  with  his  debtor. 

The  intervenor  contends  in  answer,  that  prescription  rnns  from 
the  date  the  agreement  became  known  to  him,  and  he  cites  in  his 
rapport  the  case  of  Byrne  vs.  Their  Creditors,  3d  An.  202,  in  which 
it  was  held  that  the  law  can  hold  no  one  to  impossibilities,  which 
woold  be  the  very  task  imposed  on  a  party  if  required  to  assail  an 
act  which  has  no  existence  as  to  him. 

Thus  in  regard  to  the  very  point  here  involved  a  precedent  has 
been  established. 

While  it  was  not  intended  to  conceal  the  agreement,  practically  it 
wu  hidden  from  the  possible  knowledge  of  the  intervenor  until  a 
few  days  prior  to  his  intervention  in  this  suit. 

There  was  as  to  third  person  no  date ;  no  commencement  under  an 
a^eement;  there  was  no  document  recorded,  nor  could  there  be 
delivery  of  property  operating  in  effect  a  notice. 

A  creditor  can  make  nothing  of  the  plea  of  pressription  against 
third  persons  based  upon  his  own  personal  agreements  with  his 
debtor,  under  the  circumstances  here. 

This  brings  us  to  the  question  bearing  upon  the  imputation  of  pay- 
ment. 

The  defendant  was  an  insolvent.  He  was  in  consequence  without 
right  to  make  the  changes  he  undertook  to  effect.  It  was  not  pos- 
lible,  legally,  to  countermand  payments  already  made  and  impute 
them  to  the  payment  of  a  debt  contracted  at  a  date  subsequent  to  the 
mortgage  indebtedness. 

To  the  extent  of  the  payment  the  mortgage  had  been  annulled.  It 
was  not  possible  under  the  circumstances  to  revivify  and  give  new 
life  to  that  part  of  a  mortgage  annulled  to  the  prejudice  of  plaintiff's 
fellow- mortgagee.  It  would  be  giving  an  advantage  never  contem- 
plated by  the  law-making  power,  if  the  mortgage  creditor  first 
in  rank  could  thus  lessen  the  chances  of  recovery  of  amount  due  to 
a  creditor  with  mortgage  second  in  rank. 

After  the  imputation  of  payment  to  the  amount  of  the  partial  pay- 
ment the  junior  mortgage  was  benefited  as  against  the  insolvent 
debtor.  The  mortgagee  acquired  a  right  which  could  not  be  affected 
by  a  change  in  payments  made. 

For  the  reason  of  the  law  and  the  evidence  being  in  favor  of  the 
intervenor  and  against  plaintiff  and  defendant,  it  is  ordered  and 
Adjudged  that  the  judgment  appealed  from  is  affirmed. 
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-gjj-^  No.  12,682. 

50    391  i         SOUTHEBK  COTTON   OiL  COMPANY  VS.  BOLAND  S.  LEATHERS  BT    AL. 

An  Injunction  was  Issued  to  prevent  the  defendant  from  buying  seed  -cotton  in 
sacks;  the  latter,  the  sacks  (not  the  cotton),  were  owned  by  the  plaintiff  In 
Injunction. 

The  planter,  It  was  alleged,  had,  to  the  knowledge  of  the  defendant,  bound  him- 
self to  fill  the  sacks  with  new  cotton,  and  to  ship  the  cotton  to  the  plaintiff. 
Instead  of  so  doing,  he  had  sold  the  cotton,  or  was  about  to  sell  It,  to  the 
defendant. 

The  Injunction  was  set  aside  on  bond.  Plaintiff  appealed  from  the  order  author- 
izing the  defendant  to  bond. 

The  value  of  the  sacks,  as  compared  with  the  value  of  the  cotton,  was  small 
There  was  no  Injury,  Irreparable. 

When  an  Injury  Is  reparable  an  Injunction  restraining  It  may  be  dissolved  on 
bond. 

Am  order  dissoUlngon  bond  an  Injunction  not  working  irreparable  Injury  is  not 
appealable. 

The  plaintiff  may  be  entitled  to  damages,  for  which  the  bond  was  given.  As 
to  defendants,  there  Is  no  question  of  specific  performance.    C.  C.  1936. 

A  PPEAL  from  the  Civil  District  Coart  for  the  Parish  of  Orleans. 
^    Rightor^  J. 


Edwin  T,  Merrick  for  Plaintiff,  Appellant. 


Oeo.  W,  Flynn  for  Defendants,  Appellees. 


Sabmitted  on  biiefs  November  15,  1897. 
Opinion  handed  down  December  13,  1807 
Rehearing  refused  Febraary  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  Plaintiff  sued  the  defendant  for  seven  hundred  cot- 
ton seed  sacks,  valued  by  it,  at  ten  cents  each;  also  for  one  hun- 
dred and  fifty  dollars,  value  of  the  use  of  the  sacks  during  defend- 
ants' possession. 

A  writ  of  sequestration  for  the  sacks  was  issued  on  plaintiff's 
petition. 

In  matter  more  particularly  of  the  injunction  which  was  issued  at 
its  instance  (in  addition  to  the  writ  of  sequestration)  it  sets  out  its 
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coBtom  of  forniBhing  seed  sacks  and  ayers  that  some  three  hundred 
thousand  of  its  sacks  had  been  delivered  to  cotton  farmers  to  be 
filled,  and  those  not  filled  to  be  returned  in  accordance  with  written 
ngroement. 

Plalntilf  charges  that  one  of  the  defendants,  who  is  engaged  in  the 
carrying  business,  though  he  had  full  knowledge  of  this  agreement 
and  was  fully  aware  that  it  was  the  owner  of  these  sacks,  notwith  - 
standing  bought  the  seed  for  his  account,  or  that  of  a  company  in 
which  he  ia  interested,  and  thereby  it  would  divest  its  trade  (unless 
prevented  by  an  injunction)  and  cause  it  irreparable  injury. 

This  defendant  was  allowed  by  the  court  a  qua  to  bond  the  injunc- 
tion on  a  bond  of  fifteen  hundred  dollars. 

An  order  for  suspensive  appeal  was  granted  to  this  court,  and  the 
appeal  was  taken  by  plaintiff.  An  affidavit  was  filed  on  the  appeal 
with  the  view  of  supplementing  the  allegations  of  its  petition  regard  - 
ing  the  value  of  the  interest  involved  in  the  suit. 

In  the  motion  to  dismiss  the  appeal  a  number  of  grounds  are 
alleged. 

We  think  the  following  ground,  of  the  number  set  forth,  is  ground 
enough  to  sustain  the  motion:  **  the  injuries  alleged  can  be  compen- 
aated  in  money." 

Appellant  seeks  to  bring  its  case  within  the  application  of  princi- 
ples laid  down  in  several  decisions  of  this  court,  in  which  it  was 
held,  in  substance  at  least,  that  the  claims  set  up  had  no  equivalent 
in  money,  as,  for  instance,  where  the  feelings  and  sensibilities  of 
the  one  complaining  have  been  gpreatly  outraged,  or  where  he  has 
been  deprived  of  an  object  of  affection  or  of  things  deemed  of  great 
value  because  of  the  affection  and  regard  with  which  they  are 
associated.  The  loss  of  the  shelter  of  one's  house,  if  lost  by  an  act 
of  injustice,  is  another  instance  of  injury  which  may  not  be  compen- 
sated for  in  money  and  is  included  in  the  class  of  cases  in  which  an 
injunction  should  not  be  dissolved  on  bond. 

Here  the  case  is  not  of  that  class  of  cases  just  indicated. 

The  offending  here  consisted  in  buying  cotton  in  sacks,  which  the 
defendant  knew  was  plaintiff's  property.  The  value  of  these  sacks 
is  alleged.  The  purchase  by  the  defendant  of  cotton  in  bags  owned 
by  another  than  the  seller  is  not  an  injury  in  so  far  as  it  may  be 
actionable,  which  can  not  be  compensated  for  in  dollars  and  cents. 

This  brings  us  to  the  trade  and  business  which  appellant  alleges 
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has  been  established  by  it  through  years  of  effort  and  careful  atten- 
tion, and  which  it  is  alleged  wonld  be  diverted  and  irreparably  lost 
if  the  injanction  be  not  made  perpetual. 

It  will  be  borne  in  memory  that  we  have  naught  to  do  at  this  time 
with  deciding  any  question  going  to  the  merits  of  the  injunction. 

The  conclusion  of  appellant  above  quoted  from  his  petition  in 
regard  to  business  diverted  and  irreparable  damages,  taken  with  the 
facts  alleged,  offer  very  slender  ground  upon  which  to  hold  that  a 
bond  can  not  contain  provisions  sufficient  for  the  payment  of  all 
recoverable  damages. 

The  issue,  traced  to  its  origin,  grows  out  of  the  alleged  disposal  of 
cotton,  and  the  unwillingness  of  those  to  whom  plaintiff's  sacks  were 
delivered  to  comply  with  their  promise. 

The  debtors,  or  promissors,  not  being  before  us  we  will  not  pass 
upon  the  nature  and  binding  effect  of  the  alleged  agpreement  between 
them  and  the  plaintiff,  further  than  to  say  if  the  contract  was  one 
"to  do  "  the  equivalent  for  the  loss  was  assessable  in  damages  at 
any  rate  as  relates  to  defendants,  third  persons,  with  notice  as 
alleged. 

Toute  obligation  de  faire  on  de  ne  pas  faire  «e  reaout  en  domnMges  et 
interets  en  ca8  dHneosecuiion  de  la  part  du  debiteur»  Baudry-Lacan* 
tinerie,  Vol.  II,  p.  620. 

It  follows,  in  our  opinion,  if  the  defendant  aided  them,  or  is 
engaged  in  or  is  about  to  aid  them  to  any  extent  and  in  such  a  way 
that  he  is  responsible,  the  injury  may  be  compensated  for  in  money. 

Taking  each  case  of  alleged  purchase  of  cotton  from  the  planters, 
it  does  not  seem  that  the  injury  alleged  to  have  been  caused  by  their 
failure  to  fill  the  sacks  and  consign  tbem  to  the  plaintiff,  and  the 
asserted  share  taken  by  the  defendant  therein,  are  irreparable. 

For  instance,  if  one  originally  holding  three  or  four  thousand  sacks 
were  to  sell  them  to  another  than  the  owner  of  the  sacks  aft^r  hav- 
ing filled  them  with  cotton,  and  the  former  were  sued  and  the  bayer 
from  him  enjoined,  the  injunction  set  aside  as  in  case  of  bond,  the 
order  authorizing  the  bonding  would  not  offer  ground  for  appeal  as 
working  an  irreparable  injury. 

The  same,  we  believe,  is  true  of  the  large  number  of  sacks  distrib- 
uted by  the  plaintiff  among  cotton  planters  to  be  filled  with  cotton 
seeds.     The  injury  would  be  greater,  but  would  not  be  irreparable. 
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The  whole  sum  of  the  basiness  can  be  ascertained,  and  the  loss  to  its 
bnsinees  on  plaintiff's  theory  determined. 

Article  807,  relative  to  bonds,  we  think,  may  include  the  case 
where  the  number  of  purchases  have  been  made,  and  which  amount 
to  an  interference  with  another's  business,  for  which  damages  may 
be  recovered. 

In  fine  it  will  be  time  enough  to  determine  that  such  in]  auctions 
can  not  be  dissolved  on  bond  when  it  will  have  been  proven,  in  the 
action  here,  that  plaintiffs  will  be  subjected  to  continuous  grievance 
or  subjected  to  any  grievance  at  all. 

Where  the  injury  is  irreparable,  not  susceptible  of  adequate  return 
and  the  damages  occasion  a  persistent  grievance  that  can  not  be  in 
any  other  manner  stopped,  injunction  as  a  remedy  may  from  the 
first  be  made  so  peremptory  that  a  dissolving  on  bond  will  offer 
ground  for  sustaining  an  appeal. 

On  the  face  of  the  papers  we  do  not  take  it  that  such  is  the  con- 
dition of  affairs  in  this  case. 

The  method  followed  to  get  possession  of  property,  delivery 
of  which  has  been  promised,  has  given  rise  to  questions  that  are  res 
ncfoa.  Though  concerned  not  to  anticipate,  we,  as  relates  to  reme- 
diable injury,  are  not  impressed  by  the  reason  that  looks  forward  to 
the  poBsibility  of  forever  enjoining  all  buyers  at  times,  however 
distant,  from  buying  goods  in  open  markets  in  the  sacks  or  bags  of 
another. 

Neither  are  we  impressed  by  the  argument,  upon  the  theory  that 
the  one  who  promises  to  sell  can  be  coerced  into  the  discharge  of  his 
promise  to  sell  by  enjoining  all  buyers  from  buying  from  him. 

But  if  the  loss  should  be  as  argued  the  bond  upon  which  the 
injunction  was  dissolved  will  not  be  an  obstruction  to  a  proper  judg- 
ment. In  the  meantime  it  is  ample  security,  we  think.  The  court 
a  qua  has  not  overstepped  the  bounds  of  its  discretion.  We  must, 
at  this  time,  withhold  our  interference. 

The  value  of  the  cotton  (not  owned  by  plaintiff)  as  compared  with 
the  value  of  the  sacks  in  which  it  was,  is  much  larger,  and  in  conse- 
quence a  claim  through  or  grounded  upon  the  state  of  being  the 
owner  of  the  sacks  does  not  impress  us  as  being  one  of  the  kind  of 
injuries  to  be  considered  irreparable. 

In  support  of  the  position  taken  it  is  also  urged  by  the  plaintiff 
that  the  defendant  having  suggested  in  his  motion  to  bond,  that  the 
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lerit  of  injanction  works  an  irreparable  injury  to  his  interest,  the 
defendant  was  condaded  by  that  allegation,  as  relates  to  plaintiffs; 
in  other  words,  that  there  was  inconsistency  between  the  two :  when 
be  (defendant)  sought  to  bond  the  injunction  and  his  position  when 
he  seeks  to  prevent  relator  from  appealing  from  an  order  to  bond. 

We  think  that  it  is  answer  enough  to  this  assertion  to  say  that  the 
injury  may  be  irreparable  as  to  the  defendant  seeking  to  set  aside 
the  injunction  on  bond ;  and  not  irreparable  as  to  the  plaintiff  seek- 
ing to  appeal  from  the  order  granted  defendant  to  bond  the  injunc- 
tion. 

Moreover,  a  defendant  does  not  admit  by  the  suggestion  of  his 
injury  that  the  other  (the  plaintiff)  has  been  or  is  injured. 

Similar  allegations  are  made  in  nearly  all  petitions  for  injunctions. 
It  never  has  been  held  that  it  gave  to  the  defendant  an  additional 
Tight  to  set  aside  the  injunction  on  bond. 

We  note  that  Mr.  High  in  his  Treatise  on  the  Law  of  Injunctious, 
Sec.  1497,  8  Ed.,  views  the  matter  as  resting  in  the  sound  judicial 
<liscretion  of  the  court  of  the  first  instance  and  cites  two  decisions  of 
this  court.  State  ex  rel.  Onmmings  vs.  Judge,  29  An.  860;  State  ex 
rel,  N.  O.  and  Havana  S.  S.  and  Lottery  Go.  vs.  Judge,  28  An.  766. 
We,  nevertheless,  have  not  treated  the  case  as  one  in  which  the 
•court  a  qua  had  exclusive  jurisdiction  to  determine  whether  or  not 
the  injury  was  irreparable.  We  have  found  that  it  was  not  irrepara- 
ble. It  follows  that  the  appeal  must  be  dismissed. 

It  is  dismissed  and  a  decree  of  dismissal  will  be  accordingly 
entered. 

Mr.  Justice  Miller  dissents. 


No.  12,629. 
State  of  Louisiana  vs.  Aaron  Johnson. 

When  the  accused  doef  not  choose  to  testify  it  Is  not  error  on  the  part  of  the 
jadge  to  charge  the  jury  that  he  Is  not  bound  to  testify,  and  that  his  not  hay- 
ing testified  must  not  be  construed  against  him. 

The  admonition  by  the  judge  to  the  jury  was  not  a  comment  on  the  fact. 

It  was  a  compliance  with  the  language  of  the  statute,  and,  although  not  requested 
by  the  accused,  it  was  not  reversible  error  to  instruct  them  not  to  Interpret 
his  silence  against  himself. 
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APPEAL  from  the  Eighteenth  Judicial  District  Coart  for  the  Par- 
ish of  Terrebonne.     CaUUmet,  J. 


M.  J,  Cunningham^  Attorney  Qeneral,  and  L.  C,  MoUe,  District 
Attorney  (P.  A.  Simmons j  Jr.^  of  Ooonsel),  for  Plaintiff,  Appellee. 


BeaUie  dt  Beattie  for  Defendant,  Appellant. 


Sobmitted  on  briefs  December  4,  1897. 
Opinion  handed  down  Febroary  7,  1898. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  accused  was  charged  with  larceny.  He  was  con- 
Ticted  and  sentenced  to  hard  labor. 

He  prosecutes  this  appeal  and  complains  of  the  charge  of  the  judge 
to  the  Jury,  in  which  he  instructed  them  that  while  under  the  statute 
the  accused  was  permitted  to  testify,  yet  it  did  not  require  him  to 
testify;  and  if  he  did  not,  that  fact  was  not  to  be  taken  against  him. 

His  counsel  in  his  behalf  urged  that  it  was  error  on  the  part  of  the 
judge  to  allude  at  all  to  the  matter,  as  it  tended  to  injure  the  cause 
of  his  client.  Counsel  does  not  contend  that  the  trial  judge  stated 
that  his  not  having  testified  was  to  be  taken  in  any  manner  against 
the  accused,  but  on  the  contrary  he  admitted  that  the  trial  judge's 
statement  was  absolutely  fair  and  correct  as  to  what  happened  on 
the  trial. 

We  are  referred  by  counsel  for  the  defendant  to  the  case  of  State 
V8.  Oarr,  25  An.  408. 

The  judge  in  the  cited  case,  supra,  had  been  requested  to  charge 
*•  that  the  fact  that  defendant  had  offered  no  evidence  is  in  no  way 
to  be  taken  as  an  admission  of  guilt."  The  judge  refused  to  thus 
charge,  and  instead  instructed  the  jury  '*  that  all  circumstances 
against  the  prisoner  within  his  power  to  explain,  which  he  refuses  to 
do,  are  to  be  taken  and  weighed  by  the  jury  as  circumstances  against 
the  prisoner." 

On  appeal,  this  was  held :  Error,  and  the  judgment  was  reversed 
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for  the  reason  that  it  might  have  prompted  the  jury  to  conceive  that 
defendant,  by  not  offering  any  evidence,  had  admitted  his  guilt. 

The  accused  here  sought  to  apply  the  rule  just  announced  to  his 
own  case,  and  urged,  as  we  take  it,  that,  as  in  the  cited  case,  he  was 
warranted  in  depending  on  the  deficiency  of  the  proof  offered  by  the 
State,  and  could  without  prejudice  to  his  cause  decline  to  avail  him- 
self of  the  right  to  testify  in  his  own  case. 

We  do  not  detect  that  the  charge,  as  given  in  the  case  before  ns 
for  decision,  trenched  upon  the  presumption  of  innocence  which 
exists  in  favor  of  an  accused.  If,  in  the  cited  case,  the  requested 
charge  had  been  given  as  part  of  the  original  charge,  the  accused 
would  have  had  no  right  to  a  reversal  on  the  ground  that  the  court 
had  called  attention  to  the  fact  that  the  defendant  had  offered  no 
evidence;  if  followed,  as  it  should  have  been  in  the  District  Court, 
with  the  instruction  that  this  was  not  to  be  '*  taken  as  an  admission 
of  guilt;"  that  it  was  his  right  to  rely  upon  insufficiiBncy  of  proof. 

For  the  reason  that  would  have  sustained  the  reversed  judgment 
in  the  case  cited  above,  in  the  case  here  the  presumption  of  inno- 
cence was  safeguarded  by  the  instruction  given. 

Counsel  for  defendant  cites  Wilson  vs.  United  States,  149  U.  S. 
60;  Austin  vs.  People,  102  Illinois,  261-264,  and  State  vs.  Cameron^ 
40  Vermont,  556. 

In  each  of  these  cases  the  indiscreet  remarks  of  the  prosecuting 
officer,  while  addressing  the  jury,  gave  rise  to  the  question  involved^ 
The  prosecuting  officer  had  commented  upon  the  fact  that  the 
accused  did  not  testify.  In  each  case  the  trial  judge  had  permitted 
counsel  to  proceed  with  the  comment,  and  the  court  had  failed  to 
stop  counsel. 

From  the  first  cited  case  immediately,  9uj>ra,  we  quote:  '*This 
view  of  the  effect  of  objections  taken  to  the  cause  of  the  District 
Attorney,  and  to  the  failure  of  the  court  to  properly  condemn  it, 
renders  unnecessary  to  consider  any  other  alleged  errors.  This 
quotation  serves  as  a  correct  reference  to  the  similar  point  decided 
in  each  case;  all  growing  out  of  the  indiscreet  remarks  of  the  prose- 
cuting officer,  not  stopped  as  he  should  have  been.  Here  a  differ- 
ent question  arises.  The  trial  judge,  in  obedience  to  the  statute, 
instructed  the  jury  that  the  silence  of  an  accused,  who  has  the  right 
to  testify,  if  he  chooses  to,  is  to  have  no  effect. 

We  are,  in  considering  the  objection  to  the  charge,  impressed  by 
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the  fact  that  it  Ib  made  the  daty  of  the  court  to  give  to  the  jury  a 
knowledge  of  the  law  applicable  to  the  case. 

The  last  proviso  of  the  statute,  No.  29  of  1886,  declaring  who  are 
competent  witnesses  in  criminal  proceedings  reads:  ''That  his 
failore  to  testify  shall  not  be  construed  for  or  against  him,  but  all 
testimony  shall  be  weighed  and  considered  according  to  the  general 
rales  of  evidence,  and  the  judge  shall  so  charge  the  jury." 

In  giving  the  jury  the  instruction  he  did,  he  obeyed  the  letter  of 
the  law. 

Ingenious  counsel  for  the  accused  in  the  brief  state :  That  no  judge 
woald  presume  to  comment  upon  the  fact  that  a  witness  had  not  been 
called  by  the  accused,  and  that  even  If  the  other  evidence  in  the 
case  plainly  showed  that  a  certain  person  knew  all  about  the  matter, 
still  if  the  accused  failed,  or  refused  to  place  the  person  on  the  stand 
the  judge  could  not  legally  call  the  attention  of  the  jury  to  the  fact ; 
that  he  would  not  be  allowed  to  say  ''there  seems  to  have  been  a 
witness  who  knew  all  about  this  matter — he  could  have  been  pro- 
duced by  the  accused — Indeed,  the  accused  was  the  only  one  who 
coald  have  made  him  a  witness — no  one  else  could  have  done  so ; 
bat,  gentlemen  of  the  jury,  that  fact  must  not  be  construed  against 
the  accused — he  was  not  bound  to  do  so." 

The  affirmative  statement  of  the  court  as  put  by  counsel  in  argu- 
ment is  so  pronounced  and  so  directly  bears  on  the  case  of  an 
accused  for  not  producing  a  witness  that  it  renders  of  no  effect  all 
fenbsequent  admonition  of  the  court. 

Here  the  case  is  different.  It  was  not  assumed  that  a  certain  per- 
son knew  all  about  the  facts.  On  the  contrary,  the  court  informed 
the  jury  in  substance  that  the  statute  protected  the  accused  if  he 
chose  not  to  testify,  and  the  instruction  was  given  entirely  with  the 
view  of  protecting  the  accused. 

There  are  accused  persons,  without  self-command,  timid,  easily 
agitated,  against  whom  there  is  circumstantial  evidence  diffi- 
cult, even  by  himself ,  to  explain,  who  may  well  be  advised  not  to 
testify ;  others  for  other  reasons  may  deem  it  desirable  to  remain 
silent. 

As  to  these  and  all  other  accused  who  do  not  testify  in  their  own 
defence,  surely  the  court  may  give  the  instruction  as  given  in  this 
case.  In  oar  judgment  the  statute  was  intended,  in  aid  of  justice. 
If  it  should  appear,  that  by  the  manner  of  its  execution  or  the  effect 
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it  had  on  the  case,  it  was  an  instrnment  of  oppression,  it  would  then 
become  necessary  to  interpose  judicial  authority. 

The  case  before  us  presents  no  such  issue.  The  accused  remained 
silent,  and  the  judge  informed  the  jury  that  the  privilege  of  silence 
should  not  occasion  question  or  suspicion  of  any  kind.  We  would 
not  be  justified  in  assuming  that  the  jury  took  a  contrary  view,  and 
upon  his  silence  found  him  guilty,  despite  the  instruction  of  the 
court. 

There  is  no  evidence  before  us  that  the  statute  was  applied  in  a 
manner  harsh  and  unjust,  or  that  such  was  its  effect  before  the  jary. 

The  proviso  of  the  statute  complained  of  is  germane  to  its  purpose 
and  covered  by  the  title. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed. 


No.  12,592. 
^  *^         Marion  B.  Monroe  vs.  H.  Weston  Lumber  Company  bt  als. 

luS  ^17       ^^  Belates  to  the  Utterances  of  the  attorney  During  the  Trial,  One  of 

Plaintiff's  Grounds. 

The  attorney,  not  his  client,  is  responsible  for  (alleged)  defamatory  utterances  of 
the  former  in  the  coarse  of  the  trial  of  the  latter*s  cause.    R.  S.  123. 

As  Relates  to  Proceedings  Complained  of. 

The  burden  of  proof  to  show  a  want  of  probable  cause  was  upon  the  plaintiffs. 

In  other  words,  the  want  of  probable  cause  will  not  be  inferred  from  the  mere 

fact  of  the  prosecution. 
The  evidence  for  plaintiff  did  not  proye  that  defendants  instituted  suit  against 

him,  and  made  the  damaging  allegations  complained  of,  without   cause  for 

such  action. 
Verdict  of  Jury,  and  judgment  of  court  affirmed. 

APPEAL  from  the  Civil  District  Oonrt  for  the  Parish  of  Orleans. 
Monroe,  J. 


A.  B,  Philips  and  Albert  Voorhiea  for  Plaintiff,  Appellant. 


Merrick  &  Merrick  and  George  C.  WaUh  and  James  J,  McLoughlin 
for  Defendants,  Appellees. 
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Aigaed  and  submitted  December  1,  1897. 
Opinion  banded  down  January  10,  1B98. 
Rehearing  refoaed  Febraary  21,  1898. 


The  opinion  of  the  conrt  was  delivered  by 

Brsaux,  J.  In  this  case  the  plaintiff  averred  that  the  defendants 
are  indebted  to  him  in  aolido  in  the  sum  of  ten  thousand  ($10,000) 
dollars,  because  in  the  matter  of  Marion  B.  Monroe  vs.  His  Oredi- 
tois  they  combined  and  confederated  to  prosecute  him  for  fraud  in 
order  to  defeat  his  discharge ;  that  they  falsely  charged  him  with 
frand  in  concealing  his  commercial  books  and  in  knowingly  omitting 
property  from  his  schedule  of  assets  and  in  other  respects ;  that  said 
proceedings  were  malicious  and  without  probable  cause,  and  were 
maliciously  prosecuted  from  the  date  of  their  filing  up  to  the  final 
decision  of  the  Supreme  Oourt  in  his  favor. 

That  in  the  course  of  the  proceedings  they  maliciously  slandered 
and  libeled  him  by  verbal  and  written  accusations  of  fraud  before 
the  lower  court,  and  more  especially  in  the  Supreme  Oourt,  in  their 
briefs  and  in  oral  argument  of  their  counsel. 

That  these  charges  and  accusations  were  false  and  published  by 
defendant  maliciously;  they  well  knowing  at  the  time  there  was  no 
troth  in  them. 

That  the  petitioner  has  been  injured  in  consequence  thereof,  in 
his  feelings,  good  name  and  business,  in  the  full  sum  of  ten  thousand 
($10,000)  dollars.  He  admitted  thai;  he  had  been  vindicated  by  the 
Jodgment  of  the  Civil  District  Oourt  and  Supreme  Oourt,  rendered  in 
his  favor. 

To  this  petition  Horace  U.  Beach,  one  of  the  defendants,  excepted 
on  the  ground  that  the  petition  was  too  vague  and  indefinite  for  him 
te  safely  answer,  for  the  reason  that  the  petition  did  not  disclose 
time,  place  and  circumstance. 

That  the  dates  were  not  set  out,  and  that  the  petition  did  not  show 
whether  the  plaintifT  was  suing  the  defendant  individually,  or  as 
aeent  of  the  lumber  company,  or  whether  the  plaintiff  was  suing  to 
obtain  judgment  against  the  defendant,  or  the  lumber  company. 

He  therefore  prayed  that  his  exception  be  sustained  and  plaintiff's 
petiUon  be  dismissed. 
J*  J.  Clarke,  another  defendant,  excepted  to  the  petition  on  the 
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ground  that  the  petition  was  too  vague  and  indefinite  for  defendants 
to  safely  answer  the  same,  and  that  he  did  not  state  the  time,  place 
or  circumstances,  and  that  the  date  of  the  alleged  acts  of  the 
defendants  wore  not  set  out.  He  therefore  prayed  that  the  plaintiff's 
petition  be  dismissed. 

J.  A.  Blaffer  also  excepted  substantially  on  the  same  ground. 

Hinderer,  another  defendant,  excepted  on  the  ground  that  if  he 
was  intended  he  had  been  improperly  cited,  and  improperly 
described  in  the  petition,  as  his  name  was  Frederick  Hinderer,  and 
that  he  did  not  know  any  one  by  the  name  of  Ferdinand  Hinderer. 

The  plaintiff  thereupon,  with  leave  of  the  court,  filed  a  supplemen- 
tal petition,  averring  that  the  commercial  firm  of  Blaffer  &  Sons  was 
composed  of  J.  A.  Blaffer  and  his  son,  A.  S.  Blaffer,  deceased;  that 
the  latter  was  unmarried,  and  left  his  father  and  mother,  his  forced 
and  only  heirs. 

Reiterating  the  allegation  of  the  original  petition,  the  plaintiff 
gave  the  following  dates  and  places  for  the  purpose  of  making  his 
charges  of  libel,  slander,  and  malicious  prosecution  more  specific: 

In  the  Civil  District  Court,  April  19,  1894,  defendants  filed  oppo- 
sition to  plaintiff's  discharge  in  surrender  proceedings,  and  there 
was  a  trial  before  jury  on  the  Idth  and  14th  of  June.  Date  of  filing 
transcript  of  appeal,  November  5,  1895.  Date  of  filing  brief,  Feb- 
ruary 11,  1895;  and  March  16  and  April  6  of  the  same  year. 

He  averred,  in  addition,  that  the  defendants  bad  authorized  their 
counsel  to  make  charges  against  him  (the  plaintiff) ,  and  that  they 
were  present  during  the  said  proceedings  in  the  court. 

The  defendants  thereupon  filed  exception  to  the  supplemental  and 
amended  petition,  to  the  following  effect : 

That  the  proper  parties  had  not  been  made  by  the  plaintiff,  and  in 
the  event  of  this  exception  being  overruled,  further  excepted,  that  the 
supplemental  and  amended  petition  attempted  to  change  the  issue 
between  plaintiff  and  the  defendants,  and  that  the  petition  should  be 
dismissed  for  these  reasons. 

Farther  excepting  the  defendants  averred,  that  the  supplemental 
and  amended  petition,  as  well  as  the  original  petition,  discloses  no 
cause  of  action.  The  judgment  of  the  lower  court  maintained  the 
exception,  and  dismissed  the  suit  of  plaintiff. 

Upon  appeal  to  this  court,  the  judgment  of  the  lower  court  was 
reversed,  the  case  was  remanded,  and   ordered  to  be  reinstated  on 
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the  docket  (49  An.,  p.  694),  the  court  holding  that  a  petition  which 
recites  and  ayere,  in  certain  proceedings,  pleadings  and  printed 
briefs,  in  a  certain  salt,  depending  in  a  court  of  justice  and  which 
the  parties  thereto  caused  and  directed  their  attorneys  at  law  to 
prepare  and  file,  are  certain  libelous  and  slanderous  statements,  dis- 
closes a  cause  of  action. 

Proceedings  were  renewed  in  the  lower  court.  The  defendants 
filed  a  plea  of  prescription  of  one  year,  and  an  exception  of  res 
jiufteata,  which  were  by  consent  referred  to  the  merits. 

The  defendants  then  filed  their  answer,  a  general  denial,  admit- 
ting, however,  that  on  the  eleventh  day  of  April,  1894,  in  the  case 
of  Marion  B.  Monroe  vs.  His  Creditors,  an  opposition  was  made  an^ 
filed  by  their  counsel,  charging  fraud  against  the  said  Marion  B. 
Monroe,  and  they  averred  that  said  opposition  was  made  and  pre- 
sented by  their  counsel  in  good  faith,  not  maliciously,  and  with 
probable  cause ;  further  answering  the  defendants  deny,  that  they 
instrocted  their  counsel  to  make  any  charges  against  plaintiff  in 
pleadings  or  argument  that  were  not  true,  and  averred  that  what- 
ever was  done  by  them,  was  done  in  good  faith,  without  malice,  and 
in  pursuit  of  their  legitimate  rights. 

They  further  averred  that  they  and  their  attorney  had  reasonable 
grounds  of  suspicion  in  making  the  charges. 

The  case  was  heard  before  a  jury,  and  upon  their  verdict  in  favor 
of  defendant  judgment  was  rendered  by  the  lower  court,  rejecting 
the  demand  of  the  plaintiff,  at  his  cost. 

The  plaintiff  prosecuted  the  present  appeal. 

The  case  was  remanded  chiefly  to  enable  the  plaintiff  to  prove  his 
allegations. 

Before  us,  on  the  trial  of  the  exception  on  the  appeal  which 
resulted  in  a  decree  remanding  the  case  for  trial  on  the  merits,  the 
tmth  of  the  allegations  was  not  only  disputed,  but,  in  the  nature  of 
things,  they  were  conceded  as  true.  The  rule  is  well  known,  proper 
on  the  trial  of  exceptions ;  all  averments  of  the  petition  are  taken 
as  true. 

The  plaintiff  had  in  his  petition  alleged  that  the  defendant  had 
maliciously  defamed  him  by  accusations  of  fraud  iu  the  course  of 
jadieial  proceeding^  before  the  court,  and  by  approving  the  alleged 
calumnious  and  abusive  words  of  their  attorney  in  the  course  of  his 

10 
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argoment  in  the  case  No.    11,940,   Mouroe  ys.  His  Oreditors,  48 
An.  801. 

On  the  trial  in  the  District  Ooart,  after  the  case  now  before  ns  for 
oar  decision,  the  damage  suit  for  asserted  defamation,  had  been 
remanded,  the  evidence  in  the  opinion  of  the  jnry  did  not  sustain 
the  averments  of  plaintiff. 

We  have  carefally  examined  the  testimony  npon  which  the  jury 
based  their  verdict,  and  we  have  not  arrived  at  the  conclasion  that 
the-  verdict  was  erroneous.     Two,  the  most  pertinent,  qaestions  for 
the  jary  were :  whether  the  defendants  were  responsible   for  the 
words  of  the  attorney;  and  in  the  second  place  whether  the  defend- 
ants had  probable  canse  to  believe  the  allegations  made  for  the  writs 
of  attachment  they  sued  ont  as  creditors  under  the  instructions  of 
their  attorney  against  the  plaintiff,  who  was  their  debtor.    The  first 
question  stated  related  particularly  to  the  words  of  the  brief  of  counsel 
for  the  creditors  in  the  case  cited  supra,  and  the  second  question  to 
the  fraud  charged  upon  which  the  proceedings  were  had  against  the 
plaintiff,  an  alleged  insolvent  debtor.   In  regard  to  the  first  question, 
first,  that  if  the  jury  concluded,  as  we  have  every  reason  to  assume 
they  did,   that  fair  and  reasonable  comment,  however  severe  in 
terms  at  times,  are  justifiable  by  the  facts  of  the  case,  and  in  the 
second  place,  if  the  attorney  oversteps  the  proper  limits  and  defames 
any  one,  the  client  is  not  responsible,  they  only  gave  effect  to  the 
statute  which  prescribes  that  a  client  shall  not  be  held  in  damages  for 
the  slanderous  or  libelous  words  of  his  attorney.     Rev.  Statutes, 
Art.  128. 

In  support  of  plaintiff's  position  counsel  urged  that  the  authority 
of  the  attorney  must  be  presumed,  and  that  the  silence  of  his  client 
imports  that  he  gave  consent  to  the  utterances  made.  We  are  con- 
strained to  hold  a  different  view. 

In  our  judgment  the  position  is  not  tenable.  When  the  words  are 
defamatory,  in  our  judgment,  the  language  of  the  statute  from 
which  we  have  before  quoted  places  the  oniLS  of  proof  of  the  consent 
and  direction  of  the  client  upon  the  plaintiff  claiming  damages. 

The  attorney  is  responsible,  we  think,  unless  in  some  sort  or 
method  the  client  has  made  his  defamatory  words  his  own. 

In  the  contemplation  of  the  statute  the  attorney  is  answerable  and 
not  the  client,   even  if  he  does  not  expressly,  at  the   time,    dis- 
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avow  that  he  has  given  coantenance  to  the  utterances.  While  it  is 
trae  the  authority  of  the  attorney,  acting  within  the  limits  of  his 
duty  to  his  client,  is  presumed — in  fact,  it  can  not  be  disputed,  it  is 
no  part  of  the  attorney's  duty  to  his  client,  if  he  defames  any  one 
in  a  manner  not  at  all  necessary  to  sustain  the  action.  In  other 
words,  if  the  language  used  was  necessary  in  argument,  itwas  not 
slanderous  or  libelous.  If  it  was  not  necessary,  and  was  slanderous 
or  libelous ;    the  attorney  was  responsible. 

The  second  qnestion  in  the  case,  which  must  have  been  submitted 
to  the  jury  and  is  covered  by  their  verdict,  grows  out  of  the  charge 
of  fraud  brought  against  the  plaintifP,  by  the  defendants  in  proceed- 
ings, which  resulted  in  the  acquittal  of  the  plaintiff  of  fraud. 
Monroe  vs.  His  Creditors,  48  An.  801. 

Here  the  question  is  probable  cause  for  defendants'  action  against 
plaintiff  vel  non.  The  question  for  the  jury  was  whether  the  defend- 
ants had  probable  cause  to  believe  allegations  made  in  court  and  of 
record,  under  the  advice  of  their  attorney. 

There  was  conflicting  testimony  of  record  as  to  whether  defend- 
ants here  were  correctly  informed  in  regard  to  the  title  of  real 
estate  involved. 

The  defendants  alleged  that  they  were  circumvented  and  duped  by 
the  misstatements  of  the  plaintiff. 

Despite  the  earnest  denial  of  the  plaintiff,  the  jury  arrived  at  the 
conclusion  that  the  weight  of  the  evidence  upon  this  point  was  with 
the  defendants.  In  reyiewing  the  verdict  and  the  Judgment  of  the 
court  a  qua  we  have  carefully  considered  the  testimony  of  each 
witness,  and  have  found  no  testimony  which  in  our  opinion  would 
justify  us  in  reversing  the'  judgment  and  setting  aside  the  verdict. 
We  have  not  discovered  any  want  of  good  faith  on  the  part  of  the 
defendants,  or  that  they  were  actuated  by  malice  or  desire  of  injur - 
big  the  plaintiff. 

This  court  has  held  that  actions  for  damages  of  this  sort  are  not 
favored  by  law.     Laville  vs.  Biguenaud,  15  An.  605. 

Unless  it  appears  that  there  was  malice  and  a  want  of  probable 
caose  shown,  we  think  it  is  our  duty  to  affirm  the  verdict. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  Dis- 
trict Court  la  affirmed. 
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No.  12,576. 
The  Statb  of  Louisiana  vs.  Nelson  Thomas. 

A  venire  drawn  in  the  absence  of  two  members  of  the  jary  commission  will  not  be 

set  aside,  it  appearing  that  the  absent  members  had  notice  of  the  time  and 

piace  for  the  drawing. 
The proees  verbal  of  the  drawinir  of  a  venire  may  be  supplemented  by  the  certifi' 

catQ  of  the  clerk,  made  as  required  by  the  statute,  showing  that  the  absent 

commissioners  had  been  duly  notified.     It  need  not  be  incorporated  in  the 

proces  verbal  ot  the  drawing  of  the  venire. 
The  suggestions  of  the  District  Judge  in  matter  of  the  clerk's  certificate  were 

proper,  and  offer  no  ground  for  objection. 
The procea  verbal  YVTltlen  by  the  deputy  clerk,  under  the  control  and  direction  of 

the  clerk,  is  not  an  irregularity  for  which  a  venire  should  be  quashed. 
The  date  for  the  drawing  of  the  venire  was  sufficiently  shown,  aud  in  time  to 

notify  all  concerned. 
The  requested  instruction  to  the  Jury  was  sufficiently  clear  to  make  it  proper  to 

instruct  the  Jury  that "  concealment  after  the  act,  withbut  previous  prepara- 
tion, is  not  necessarily  proof  of  intent.*' 
The  trial  Judge  should,  in  all  trials  for  murder,  instruct  the  Jury  under  Art.  783  of 

the  Revised  Statutes  that  they  may  find  the  prisoner  guilty  of  manslaughter. 

State  vs.  Brown,  41  An.  411,  and  State  vs.  Jones,  46  An.  1396. 
It  was  a  misdirection  in  matter  relating  exclusively  to  a  murder  trial,  in  which 

the  court  is  specially  required  to  inform  the  Jury  that  four  verdicts  might  be 

found. 


APPEAL  from  the  Tweenty- third  Jadicial  District  Court  for  the 
Parish  of  Tensas.     Tullis^  J. 


M,  J.  Cunningham^  A^ttorney  General,  and  B,  F,    Young,   District 
Attorney  (P.  A,  Simmona,  Jr.,  of  Coansel),  for  Plainti£F,  Appellee. 


Oeorge  H.  Clinton  and  Abner  E.  Green  for  Defendant,  Appellant. 


Submitted  on  briefs  November  20,  1897. 

Opinion  handed  down  December  28,  1897. 

Rehearing  refused,  reasons  assigned,  February  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant  was  indicted  by  the  grand  jury  of  the 
parish  of  Tensas  on  the  sixth  day  of  July,  1897,  for  the  alleged  mur- 
der of  Ada  Jackson  in  the  parish  on  the  fourth  day  of  July,  1897. 
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Oo  Jnly  7,  1897,  he  presented  to  the  conrt  a  motion  to  qaash  the 
venire  and  a  motion  to  qnash  the  indictment. 

The  following  were  the  ffronnds: 

That  the  procea  verbal  did  not  set  forth  that  all  the  members  of  the 
jaiy  commission  had  been  notified  of  the  time  and  place  for  the 
drawing  of  the  venire^  nor  that  the  jurors  selected  were  to  serve  at 
any  particolar  term  or  any  specified  day,  and  that  two  of  the  mem- 
bers of  the  jary  commission  were  absent ;  that  the  procee  verbal  was 
written  by  one  who  was  not  a  member  of  the  commission.  The  mo- 
tion was  overruled.  The  accused  also  contends  that  the  judge  erred 
in  refusing  to  specially  instruct  the  jury  as  requested. 

The  accused  was  found  guilty  as  charged. 

From  the  verdict  of  the  jury  and  sentence  of  the  court,  he  prose- 
cutes this  appeal. 

The  proces  verbal  shows  that  the  commission  met  on  the  24th  of 
May,  1897,  to  draw  persons  to  serve  as  jurors  at  the  ensuing  term  of 
the  court  for  the  parish  to  serve,  beginning  on  Monday  of  July, 
1897. 

The  date  was  left  in  blank. 

This  omission  the  defendant  urges,  through  counsel,  was  a  fatal 
irregularity. 

The  order  of  the  court  in  due  time  directed  the  commissioners  to 
Bummon  a  jury  for  the  first  and  second  week  of  the  regular  term  of 
the  court  beginning  on  Monday,  Jnly  5,  1897,  the  date  which  was 
omitted  from  the  proces  verbal.  The  order  was  spread  on  the  minutes 
and  was  also  published  in  the  official  newspaper  of  the  parish,  and 
the  commissioners  manifestly  acted  with  reference  to  that  date.  The 
omission  was  owing  to  a  clerical  oversight  which  does  not  appear  to 
have  prejudiced  the  defence. 

No  prejudice  of  any  kind  to  the  defendant  is  alleged. 

Parol  evidence  of  the  clerk  having  been  admitted  (over  defend- 
ant's objections  set  forth  in  a  bill  of  exceptions)  to  supply  the  omis- 
sion, counsel  assert  that  the  proces  verbal  of  the  proceedings  of  the 
jury  commission  is  in  character  sacred  and  should  not  be  changed 
by  the  testimony  of  witnesses  or  made  dependent  upon  the  unreliable 
memory  of  men. 

The  argument  in  support  of  the  position  is  not,  in  our  view,  con- 
▼incing.  Even  with  reference  to  the  minutes  of  a  court  which  have 
always  been  considered  as  clothed  with  authenticity,  unimportant 
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omissions  may  be  sapplied,  a  date  may  be  inserteJ.  The  court  for  a 
similar  reason  may  order  a  blank  filled  with  a  proper  date,  prior  to 
taking  any  action  based  upon  the  document  to  which  the  date  is 
added. 

The  statnte  from  which  we  quote  has  not  given  the  importance 
claimed  to  omission  in  the  proces  verbaly  for  *'  defects  in  the  drawing 
of  the  jury  can  not  be  taken  advantage  of  unless  it  appears  that 
some  fraud  has  been  practised,  or  great  wrong  committed  in  the. 
drawing  and  summoning  of  Jurors  that  would  work  a  great  and 
irreparable  injury  to  defendant." 

There  was  nothing  of  the  sort  in  this  case— only  the  omission  of  a 

date  evidently  omitted  by  oversight  which  the  previous  order  shows, 

and  every  one  must  have  known  bore  the  proper  date.    The  omission 

and  the  correction  could  not  take  any  one  by  surprise  or  be  in  the 

least  misleading.     It  was  not  shown  that  it  could  have  caused  the 

least  injury. 
We  pass  to  the  next  point  argued  by  defendants'  counsel:  that  the 

clerk's  certificate  showing  proper  notification  of  the  absent  commis- 
sioners was  not  made  in  due  time. 

The  statute  provides:  *' Three  members  of  said  commission 
together  with  the  clerk  of  the  District  Court  shall  be  sufficient 
number  to  perform  the  duties  imposed  by  this  act,  provided  all  the 
members  shall  have  been  duly  notified  by  the  clerk  of  the  Dis- 
trict Court  of  the  time  and  place  designated  by  him  for  the  meeting 
of  said  commission,  which  notification  shall  appear  from  the  certifi- 
cate of  the  clerk  in  case  of  the  absence  of  any  member  thereof." 

As  a  matter  of  fact  the  clerk  had  given  the  required  notice  as 
shown  by  his  own  testimony.  The  duty  had  been  performed  although 
there  was  no  record  evidence,  as  there  should  have  been,  establish- 
ing that  it  had  been  performed. 

The  court  after  the  clerk  had  testified  directed  the  clerk  to  make 
a  proper  certificate  based  upon  his  testimony. 

In  case  of  the  absence  of  any  jury  commissioner,  it  shall  be  made 
to  appear  that  he  had  been  duly  notified.  The  time  within  which  it 
shall  be  made  is  not  specified  by  statute. 

In  our  judgment  it  was  not  too  late  to  make  the  affidavit  at  the 
time  the  motion  to  quash  was  tried.  The  evident  purpose  in  adopt- 
ing the  statute  was  to  require  notification,  in  due  time,  to  each  of 
the  commissioners.     The  requirement  as  to  notification   had  been 
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complied  with  and  proof  of  the  fact  was  not  in  our  opinion  untimely 
admitted  in  evidence. 

Notification  Ib  required  in  order  that  three  members  of  the  jury 
commisaion  together  with  the  clerk  of  the  District  Court  may  be  a 
safficient  number  to  perform  the  duty  imposed  by  the  act. 

The  complaint  is  not  that  the  members  of  the  Jury  commission 
were  not  notified ;  but  that  the  proces  verbal  does  not  set  forth  that 
they  were  notified.  The  language  of  the  statute  is  a  complete 
answer :  it  is  made  the  duty  of  the  clerk  to  frame  a  proper  certificate 
showing  that  notice  has  been  given  to  the  commissioners.  Although 
it  is  desirable  that  it  be  made  as  soon  as  possible  after  the  notice,  the 
delay  within  which  it  should  be  made  is  not  expressed,  nor  is  it  set 
forth  in  the  statute  that  the  certificate  shall  be  part  of  the  proce$ 
verbal  of  the  jury  commission,  as  contended  by  the  defendant. 

It  is  true,  as  stated  by  counsel  for  the  accused,  that  it  appears  of 
record  that  it  was  at  the  suggestion  of  the  court  that  the  certificate 
was  made. 

We  do  not  think  there  was  any  impropriety  in  the  suggestion^  the 
court  has  the  authority,  in  a  matter  general  in  character,  as  this 
was,  to  direct  that  proper  document  be  prepared. 

It  was  offered  (after  it  had  been  prepared)  by  the  District  Attor- 
ney in  evidence. 

We  have  not  found  in  this  ruling  of  the  court  anything  inconsist-  * 
ent  with  the  possibility  of  a  fair  trial.  The  trial  judge  has  authority 
and  discretion  with  which  it  is  not  our  duty,  nor  only  inclination  to 
interfere,  unless  it  clearly  appears  that  he  has  acted  arbitrarily  and 
without  due  regard  to  the  rights  of  the  defendant.  The  complaint 
of  the  defendant  upon  this  point,  grounded  upon  the  alleged  im- 
proper suggestion  of  the  court  to  the  District  Attorney,  is  not  suffi- 
ciently sustained  by  the  facts  of  record  to  justify  our  interposition. 

It  is  true  it  appears  that  on  the  trial  of  the  motion  to  quash  the 
ventre  and  the  indictment,  the  court  '^reopened  the  note  of  evi- 
dence without  a  suggestion  from  the  District  Attorney." 

It  was  then  that  the  District  Attorney  offered  the  order  of  court, 
ordering  the  jury  commission  to  draw  a  jury  for  the  jury  term  com- 
mencing July  5,  1897,  to  which  the  defendant  objected. 

The  reopening  of  a  note  of  evidenoe  (upon  a  motion  to  quash) , 
contradictorily  with  a  defendant,  and  on  the  day  it  had  been  closed, 
it  cot  in  our  judgment  a  good  ground  for  disturbing  the  verdict.  Such 
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Teopening  is  not  of  safficient  gravity  to  vitiate  the  proceeding's. 
The  trial  judge  on  the  trial  of  ench  a  motion  is  not  always  bonod  for 
obvious  reasons  by  the  strict  rules  applying  when  the  defendant  is 
placed  on  his  trial  before  the  jury.  Of  that  view  the  court  mnst 
have  been  in  State  vs.  Qonsonlin,  88  An.  462,  in  which  case  a  witness, 
after  he  had  testified  on  the  trial  of  a  motion  and  the  evidence 
-closed,  was  granted  leave  to  return  and  correct  part  of  his  testi- 
mony that  had  been  taken  down,  and  the  accused  was  not  permitted 
to  reopen  the  evidence  upon  the  subject  of  inquiry.  Another  ground 
advanced  by  the  defendant  to  quash  the  indictment  and  to  set  aside 
the  venire  is  that  it  does  not  appear  from  the  procea  verbal  of  the 
drawing  of  the  venire  that  it  was  drawn  or  summoned  to  appear  at 
any  particular  term  of  court  or  upon  any  specific  day. 

We  find,  as  a  matter  of  fact,  that  the  commission  met  at  the  time 
designated  by  the  trial  judge,  viz. :  on  the  twenty-fourth  day  of 
May,  1897,  and  drew  the  number  required  for  service  as  jurors  at 
the  ensuing  terms  to  begin  on  Monday  of  July,  1897,  and  that  in  the 
proces  verbal  the  date  was  left  in  blank,  but  the  order  of  the  court 
contained  the  date  under  which  the  commissioners  acted. 

The  date  the  ensuing  term  was  to  begin.  The  omission  was  not  a 
fatal  irregularity.  It  was  a  clerical  oversight.  It  is  not  charged 
that  any  of  the  acts  complained  of  were  committed  in  fraud  of 
the  rights  of  the  accused  or  that  they  worked  upon  him  irrepar- 
able wrong  essential  to  set  aside  and  annul  a  venire.     Act  99  of  1896. 

In  the  next  place  it  is  urged  by  the  defendant  that  the  proces  verbal 
was  written  in  the  handwriting  of  a  deputy  clerk.  The  point  loses 
all  importanse  in  view  of  the  fact  that  the  record  shows  that  the 
whole  of  the  proces  verbal  was  written  under  the  dictation  of  the 
clerk. 

Similar  acts  of  a  deputy  clerk  were  passed  upon  in  two  decisions 
of  this  court  of  recent  date.  State  vs.  Johnson,  47  An.  1092;  State 
vs.  McCarthy,  44  An.  324. 

The  deputy,  as  in  the  case  here,  acted  under  the  direction  of  the 
jury  commission. 

This  brings  us  to  the  next  proposition  founded  upon  the  refusal  of 
the  trial  judge  to  specially  instruct  the  jury  (as  requested  by  defend- 
ants' counsel)  as  follows : 

»<  Ooncealment  after  the  act  where  there  was  no  previous  prepara- 
tion is  not  necessary  evidence  of  intent." 
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The  trial  jadRe  incorporated  in  the  bill  of  exceptions  his  reasons 
for  declining  to  specially  instruct  the  jury;  these  reasons  are :  ''It 
was  calculated  rather  to  confuse    than    to  enlighten   the  jary." 

Farther:  *'  If  the  charge  requested  means  that  the  concealment' 
of  the  body  of  the  deceased  by  the  accused  after  the  killing  is  not 
necessarily  evidence  going  to  show  the  criminal  intent  with  which 
the  killing  was  done,  it  is  not  a  correct  statement  of  the  law." 

Counsel  for  accused  argued  that ''  proof  "  and  ''  evidence  "  are 
frequently  used  as  synonymous  terms  and  are  interchangeable  words, 
and  that  the  instruction  requested  was  equivalent  in  meaning  to  the 
instroction  '*  concealment  of  the  body  after  the  killing  without 
previous  preparation  was  not  necessarily  conclusive  evidence  of  a 
deliberate  intent  to  take  life." 

The  contention  of  counsel  meets  with  some  support  from  highly 
trustworthy  source. 

''  The  word  evidence,  in  legal  acceptation,  includes  all  the  means  by 
which  any  alleged  matter  of  fact  the  truth  of  which  is  submitted  to 
investigation  is  established  or  disproved.  This  term  and  the  word 
proof  are  often  used  indifferently,  as  synonymous  with  each  other ; 
bDt  the  latter  is  applied  by  the  most  accurate  logicians  to  the  effect 
of  the  evidence  and  not  to  the  medium  by  which  truth  is  estab- 
lished."    Greenleaf,  Sec.  1,  Vol.  1. 

As  relates  to  *'  concealment "  after  the  act  evidence  of  conceal- 
ment is  admissible,  as  it  goes  to  show  criminal  intent,  and  as  such  it 
should  be  weighed,  but  it  is  proper  on  request  to  instruct  the  jury 
that  it  does  not  necessarily  constitute  proof.  It  admits  of  no  ques- 
tion. 

Concealment  after  the  fact  is  not  proof  conclusive  of  intent  to 
commit  murder,  for  instance,  in  a  case  of  manslaughter  the  slayer 
may  seek  to  conceal  the  body  of  his  victim  without  its  being  an  evi- 
dence of  the  previous  intent  to  murder. 

We  are  of  the  opinion  under  the  circumstances  the  jury  should 
have  been  instructed  in  view  of  the  terms  of  the  original  charge : 
that  concealment  after  the  deed  was  not  conclusive  proof  of  intent. 

The  whole  charge  appears  of  record.  It  was  annexed  to  and  forms 
part  of  a  bill  of  exceptions.  The  case  in  the  charge  was  considered 
solely  from  the  point  of  view  of  murder  vel  non.  No  instruction 
whatever  as  relates  to  manslaughter  was  given  to  the  jury.  In  dos- 
ing the  charge  the  following  was  the  language  used:    ''The  punish- 
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ment  denounced  by  law  for  murder  in  this  State  is  death,  bat  juries 
are  permitted  when  they  see  proper  to  qaalify  their  verdicts  that  the 
punishment  is  reduced  to  imprisonment  for  life  at  hard  labor.  So  there 
are  three  verdicts  you  might  render  in  this  case,  viz. :  ^  Ouilty  as 
charged,'  which  means  that  the  death  penalty  is  imposed ;  '  Guilty  with 
out  capital  punishment,'  which  means  that  the  prisoner  wonld  be 
imprisoned  at  hard  labor  for  life,  and  'Not  guilty.'  " 

In  remanding  the  case  for  error  in  matter  of  the  charge  we  desire 
to  state  that  there  are  four  verdicts  which  a  jury  might  render  in 
any  case  in  which  the  accused  is  charged  with  murder — that  is,  the 
fourth,  guilty  of  manslaughter. 

Under  the  jurisprudence  of  this  State  it  is  as  imperative  to  give 
the  fourth  as  it  is  to  give  the  third  instruction  to  the  jury. 

We  are  of  the  opinion,  said  the  court  in  State  vs.  Jones,  46  An. 
1898,  that  on  all  <<  trials  for  murder  it  is  the  duty  of  the  District 
Judge  ex  propria  motu,  without  request  from  counsel^  to  charge  the 
jury  that  among  the  verdicts  which  they  are  permitted  by  law  to 
return  under  an  indictment  charging  a  person  with  murder  is  a  ver- 
dict of  manslaughter,  as  much  so  as  to  inform  them  that  under  an 
indictment  for  murder  it  is  lawful  for  the  jury  to  qualify  their  ver- 
dict by  adding  thereto  *  without  capital  punishment,'  and  that  it  is 
reversible  error  in  any  case  that  the  judge  should  have  failed  to  so 
inform  them.  And  if  this  be  so  how  much  stronger  is  the  case 
where  a  judge  not  only  fails  to  give  such  information,  but  expressly 
declares  that  in  the  case  before  him  such  a  verdict  would  not  be 
applicable." 

The  court  cited  in  support  of  this  position  State  vs.  Brown,  40  An. 
725,  and  State  vs.  Brown,  41  An.  11.  Under  this  view  the  failure  to 
instruct  the  jury  as  stated  was  not  a  mere  omission  to  charge.  It 
was  a  misdirection. 

Upon  this  point  the  case  is  absolutely  exceptional  and  entirely  sut 
generis.  It  does  not  apply  to  lesser  grades  in  matter  of  other  crimes 
charged.  It  only  applies  to  trials  for  murder,  and  is  limited  in  those 
cases  to  informing  the  jury  that  a  verdict  of  guilty  of  the  crime  of  the 
lesser  grade,  manslaughter,  may  be  found. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
and  sentence  appealed  from  be  annulled,  reversed  and  set  aside  as 
not  good  in  law,  and  that  the  verdict  of  the  jury  be  set  aside  and  the 
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defendant  remanded  in  castody  subject  to  the  orders  of  the  District 
Court  of  the  parish  of  Tensas. 

The  Chief  Jastice  takes  no  part  in  this  decision. 

Miller,  J.  dissents. 

On  Application  for  a  Rehearing. 

Bkeaux,  J.  On  reconsideration  of  the  gpronnds  upon  which  this 
case  was  remanded  we  have  concluded  to  adhere  to  them,  and  not 
to  grant  a  rehearing. 

The  rule  which  has  heretofore  been  laid  down  by  the  decisions  of 
this  court  applies  to  cases  in  which  the  accused  stands  charged  with 
mnrder. 

Incases  of  that  character,  it  is,  in  our  view,  the  duty  of  the  trial 
judge  to  charge  the  jury  that  they  may  return  a  verdict  of  guilty  of 
manslaughter,  if  they  should  find  that  he  is  guilty  of  manslaughter 
and  that  he  is  not  guilty  of  murder. 

It  is  not  left  to  the  trial  judge  to  determine  whether  the  charge  of 
manslaoghter  is  a  part  of  the  law  of  the  case ;  or  whether,  in  other 
words,  the  fcusta  call  for  a  charge  as  to  manslaughter. 

The  matter  is  left  to  the  jury,  who  are  to   be  instructed  as  before 
stated. 
The  error  being  fundamental    because  of  the  language  of  the 

statute  in  such  a  case  only;  we  concluded  to  remand  the  case. 
The  rale  is  limited  exclusively  to  cases  such  as  the  one  before  us. 

Ai  relates  to  other  crimes  it  does  not  apply.     It  is  in  that  respect 

Mi  generis  and  does  not  apply  in  all  cases ;  but  we   repeat  it  applies 

in  cues  in  which  the  accused  is  tried  for  murder. 
Behearing  refused. 


No.  12,568. 
Wm.  0.  Raymond  bt  als.  vs.  Edward  Oonbry. 

^J»n  tbe  organization  of  the  Civil  District  Court  for  the  parish  of  Orleans 
ereatad  by  tbe  Constitution  of  1879  all  causes  pending  in  the  then  existing 
CiTll  CoQits  for  that  parish  were  directed  by  tbe  Constitution  to  be  transferred 
tothe»/w  ClTil  District  Court. 

'oi'lnTited  legislative  action  to  effectuate  more  fully  the  constitutional  intend- 
"»«nt.  Bat  none  was  taken.  This  failure  resulted,  r.r  necessitate  rei\  in  remitting 
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the  method  of  removal  to  such  regulations  as  the  new  courts  might  prescribe, 
or  such  orders  pertinent  thereto,  as  they  might  make,  guided  by  the  light  of 
precedent  and  Jurisprudence. 

Hence,  the  supersession  of  the  new  courts  did  not,  ipsofacto^  operate  a  transfer  of 
the  causes  pending  In  the  old  courts  to  the  new,  nor  were  the  records  of  the 
suits  to  be  considered  as  of  right,  or  In  fact,  flied,  eo  insianti^  In  the  new  courts. 

Something  was  required  to  be  done  by  the  parties  in  interest  In  the  pending  causes 
to  bring  about  their  transfer,  and  until  this  was  done  the  jurisdiction  of  the 
superseding  court  did  not  attach. 

Without  such  action,  the  papers,  or  the  record  of  a  cause,  remained  In  the  hands 
of  the  city  ofUcIals,  appointed  to  their  safe  keeping,  without  preserTing,  after 
■the  long  lapse  of  time  as  In  this  case,  the  status  of  a  pending  suit. 

TTbe  Instant  case  remained  thus  without  action  for  Its  transfer  for  seyenteen 
years,  and  meanwhile  three  of  the  four  original  parties  to  the  suit  had  died, 
and  the  record  was  lost.  Effort  Is  now  made  to  transfer,  revive  and  substitute 
the  record.  This  Is  met  by  the  plea  of  prescription— held:  The  cause  must  be 
considered  as  having  been  abandoned  and  practically  discontinued,  and  the 
attempt  now  made  is  viewed  as  tantamount  to  the  bringing  of  the  action  anew 
after  discontinuance,  and  the  prescriptions  applicable  to  Huch  action  are  con- 
siderd  as  having  not  been  Interrupted.    C.  C.  S519-3551. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


W.  8.  Benedict  for  Plaintiff  in  Rule,  Appellant. 


Howe,  Spencer  &  Cocke  and  Bernard  McClonkey  for  Defendant  in 
Rule,  Appellee. 


Argued  and  submitted  January  25,  1898. 
Opinion  handed  down  February  7,  1898. 
Rehearing  refused  February  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  Under  the  Constitution  of  the  State  of  Louisiana, 
adopted  in  1868,  there  was  established  in  the  parish  of  Orleans  seven 
district  courts  known  and  designated  by  numbers  from  one  to  seven 
inclusive. 

The  Constitution  of  the  State  adopted  in  1879  abolished  these 
courts  and  substituted  in  lieu  thereof  two  district  courts — one  known 
as  the  Civil  District  Court  for  the  parish  of  Orleans,  the  other  as  the 
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Criminal  District  Ooart  for  the   parish  of  Orleans — the  former  to 
have  not  leas  than  five  judges,  the  latter  not  less  than  two  jadges. 

The  District  Oonrts  thus  created  were  subdivided  into  what  are 
called  "  DiviaionB,"  and  a  judge  assigned  to  each  division. 

The  Oonstitntion  of  1879  ordained  that,  upon  the  organization  of 
the  coorta  created  by  the  new  Oonstitntion,  all  causes  pending  in  the 
courts  established  under  the  Oonstitntion  of  1868  <*  shall  be  trans- 
ferred to  the  courts  respectively  having  jurisdiction  thereof  under 
this  Constitution."     Art.  261 . 

This  article  seems  to  have  invited  legislative  action  to  effectuate 
more  fully  its  purposes.  But  the  only  enactment  on  the  subject  was 
Act  No.  29  of  1880,  providing  for  the  transfer  of  causes  pending  in 
certain  of  the  old  courts  to  certain  of  the  new  courts  established  by 
the  later  organic  law,  and  has  no  reference  whatever  to  the  trans- 
fer of  causes  from  the  old  District  Oonrts  of  the  parish  of  Orleans 
to  the  new  courts  for  that  parish  created  by  the  superseding  Oon- 
Btitution. 

This  failure  of  legislative  direction  for  the  removal  of  causes  from 
the  old  District  Oonrts  of  the  parish  of  Orleans  to  the  new  court 
Bopeseding  them  resulted,  ex  necessitate  rei,  in  remitting  the  manner 
or  method  of  removal  to  such  rules  and  regulations  as  the  new 
court  might  prescribe,  or  such  orders  pertinent  thereto  as  they 
might  make,  guided  by  the  light  of  precedent  and  jurisprudence. 

The  Constitution  of  1879  provided  that,  in  the  parish  of  Orleans, 
the  new  courts  established  by  it  should  supersede  the  old  courts  on 
the  first  Monday  of  August,  1880,  and  they  did  so. 

But  this  did  not,  ipso/acto,  operate  a  transfer  of  the  causes  pend- 
ing in  the  old  courts  to  the  new,  nor  were  the  papers  and  records  of 
the  suits  to  be  considered  as  of  right,  or  in  fact,  filed,  eo  instanti,  in 
the  new  courts.  Under  the  constitutional  provision  the  Legislature 
might  have  so  ordered  it,  but  the  Legislature  had  remained  silent. 
Under  those  circumstances  something  must  be  done  by  the  parties  in 
interest  in  the  pending  causes  to  bring  about  their  removal  from  the 
old  courts  to  the  new,  in  order  that  the  practical  jurisdiction  of  the 
latter  might  attach. 

The  law  had  made  no  provision  even  for  the  proper  custody  of  the 
records  of  pending  suits.  The  clerks  of  the  old  District  Oonrts 
became  functus  officio  on  the  first  Monday  of  August,  1880,  along 
with  their  courts  (Oheevers  vs.  Duffel,  32  An.   649) ,  and  there  was 
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no  warrant  for  the  clerk  of  the  new  Oivil  District  Court  to  take 
possession  of  the  records  as  custodian  thereof.  The  matter  seems 
to  have  been  called  to  the  attention  of  the  municipal  authorities  of 
the  city  of  New  Orleans  and  the  necessity  pointed  out  for  some 
action  looking  to  the  safe -keeping  of  the  records  pending  removal 
to  the  new  court.  The  city  authorities  appointed  a  keeper  of  the 
records. 

It  appears  that  the  judges  of  the  Civil  District  Court  provided  a 
method  by  which  a  party  might  take  the  record  of  a  case  from  the 
custody  of  this  city  official  and  file  it  in  the  Civil  District  Court. 
With  reference  to  this,  that  one  of  the  judges  of  the  said  court  who 
sat  upon  the  instant  case  says,  in  his  reasons  for  judgment,  that  upon 
the  organization  of  the  court,  shortly  after  the  adoption  of  the  Con- 
stitution of  1879,  the  judges  were  very  soon  called  upon  to  consider 
the  status  of  the  cases  pending  in  the  civil  courts  which  had  been 
superseded,  and  whilst  the  conclusion  was  reached  that  the  causes 
had  not  abated,  it  was  the  consensus  of  opinion  that  in  order  to  give 
such  causes  the  status  of  live  cases,  in  the  proper  sense  of  the  term, 
it  was  the  intention  of  the  framers  of  the  Constitution  that  some 
action  should  be  taken  by  the  parties  in  interest,  with  the  view  of 
vesting  the  jurisdiction  of  the  same  in  the  newly  established  court 
He  states,  also,  it  was  the  opinion  of  the  judges  that  in  the  absence 
of  such  action,  the  Civil  District  Court  was  without  jurisdiction  or 
control  over  causes  pending  in  the  old  courts  and  over  the  records 
of  such  causes,  and  that  these  records  have  been  regarded  as  in  the 
custody  of  the  clerk  of  the  Civil  District  Court  only  after  they  have 
been  transferred  upon  the  application  of  some  party  in  interest  from 
the  defunct  courts. 

The  Legislature  having  taken  no  action  relative  to  the  causes 
pending  in  the  superseded  courts,  nor  directed  how  or  in  what 
manner  the  jurisdiction  of  the  Civil  District  Court  should  attach,  it 
was  competent  for  the  judges  of  the  latter  court  to  make  orders 
therefor.  The  Constitution,  by  investing  the  Civil  District  Court 
with  jurisdiction,  impliedly  conferred  the  means  necessary  to  its 
exercise.  Prentice  vs.  Waters,  3  N.  S.  522;  Thomas  vs.  Cortes, 
6  R.  44;  Rhinehart  vs.  Doswell,  6  La.  An.  767. 

But  the  jurisdiction  of  the  superseding  court  did  not  attach,  nor 
was  the  cause  transferred  unless  the  action  prescribed  by  the  court 
was  taken   by  the   parties  in   interest.     Without  such  action  the 
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papers,  or  the  record  of  the  cause,  remained  in  the  hands  of  the  city 
official  appointed  to  their  safe -keeping  without  preserving,  after  the 
loog  lapse  of  time,  as  shown  in  this  case,  the  status  of  a  pending  suit. 
These  observations  lead  to  the  consideration  of  the  case  at  bar. 

In  November,  1879,  William  G.  Raymond,  Theobald  Forstall  and 
Andrew  Hero,  Jr.,  as  liquidating  commissioners  of  the  Louisiana 
Savings  Bank  and  Safe  Deposit  Company,  began  an  action  in  the 
then  Fifth  District  Court  for  the  parish  of  Orleans  against  Edward 
Conery  for  the  recovery  of  a  large  sum  of  money. 

In  December  following  the  defendant  filed  certain  exceptions 
which,  in  June,  1880,  were  overruled,  and  a  default  entered.  De- 
fendant asked  and  obtained  further  time  in  which  to  make  answer, 
and  on  July  6,  1880,  filed  a  peremptory  exception  of  no  cause  of 
action,  a  general  denial,  with  reservation  of  the  exception,  and 
prayer  for  jury. 

One  month  latter  the  court  in  which  the  action  was  pending 
ceased  to  exist,  and  the  present  Civil  District  Court  became  there- 
after the  tribunal  in  which  such  causes  must  be  prosecuted  to  final 
results. 

Bat  no  action  whatever  was  taken  by  any  party  in  interest  in  the 
case  to  do  that  which  was  necessary  to  cause  the  jurisdiction  of  the 
new  court  to  attach.  No  motion  was  made  to  have  the  case  trans- 
ferred; the  record  was  not  taken  from  the  custody  of  the  city  offi- 
cial and  filed  in  the  Civil  District  Court ;  no  order  and  no  appear- 
ance whatever  was  made  or  entered,  or  attempted,  in  the  new  tribu- 
nal. 

The  situation  remained  thus  from  the  time  (August  1,  1880)  when 
the  old  Fifth  District  Court  was  abolished  down  to  April  1,  1887,  a 
period  of  nearly  seventeen  years,  when  an  attempt  was  made  to 
transfer  the  case  to  the  Civil  District  Court.  The  cause  itself  was 
then  only  a  memory.  The  record  had  disappeared,  was  lost  and 
could  not  be  found,  and  of  the  four  original  parties  to  the  suit — three 
plaintiffs  and  one  defendant — ^all  were  dead  save  one. 

On  the  day  last  mentioned,  counsel  representing  Andrew  Hero,  Jr., 
anrviving  liquidating  commissioner  of  the  Savings  Bank,  and  sole 
survivor  of  the  parties  to  the  suit,  appeared  in  the  Civil  District 
Court,  soggested  that  this  suit  was  instituted  in  the  former  Fifth 
District  Court,  that  issue  had  been  joined,  that  all  the  parties  bad 
died  save  himself,  and  that  he  alone  now  represented  the  bank.     He 
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averred  that  William  H.  Byrnes  was  the  legal  representative  of 
Edward  Oonery,  deceased,  and  asked  that  he  be  made  party  defend- 
ant, and  that  the  ease  be  placed  upon  the  docket  and  assigned  for 
trial. 

On  the  same  day  he  filed  a  second  plea  suggesting  that  the  record 
of  the  case  was  lost,  and  took  a  rule  on  Byrnes,  administrator  of 
Conery,  deceased,  to  show  canse  why  the  lost  papers  should  not  be 
substituted  by  copies,  and  a  record  made  up. 

The  administrator,  appearing  only  for  that  purpose,  filed  an  excep- 
tion to  the  proceedings  taken,  or  any  other  looking  to  the  revival  of 
the  cause,  on  the  ground  that  the  Fifth  District  Court  having  been 
abolished,  and  no  effort  having  been  made  to  remove  the  case  to  the 
Civil  District  Court  for  a  period  of  more  than  sixteen  years,  the 
cause  itself  had  abated,   been  abandoned   and   perished;  and    he 
pleaded   against  the  proceedings  and  demand  of  plaintiff  the  pre- 
scription of  one,   two,  three,  four,  five  and  ten  years.     He  averred 
that  the  laches  of  plaintiffs  had  disentitled  them  to  proceed  with  the 
cause,  and  that  it  would  be  grossly  unjust  and  inequitable  for  any 
proceedings  to  be  allowed,  the  defendant  having  died  two  months 
before  the  effort  to  resurrect  the  case  was  made,  and  his  testimony 
not  being  obtainable. 

This  exception  was  maintained,  the  rule  discharged  and  the  pro- 
ceedings dismissed.     Plaintiff  appeals. 

His  counsel  presents  in  argument  and  brief  this:  '*  That  the  sole 
question  to  be  determined  is:  Does  Article  21  of  the  Code  of  Prac- 
tice state  the  law  governing  the  case,  it  being  proved  and  admitted 
the  deaths  occurred  between  the  plaintiffs  on  the  one  side  and  defend- 
ant on  the  other,  after  issue  joined."     (Italics  his.) 

We  have  given  careful  consideration  to  the  reasoning  advanced  in 
support  of  his  ease,  but  have  not  been  able  to  concur  in  his  view  of  it. 

Our  conclusions  are  that  Art.  21  of  C.  P.  does  not  apply.  It  is  not 
a  question  of  the  abatement,  vel  vion,  of  the  action  by  the  death  of  one 
of  the  parties. 

The  question  is,  is  this  action  to  be  considered  as  having  been 
abandoned,  haa  this  suit  legally  perished  by  the  long  lapse  of  time, 
has  the  breath  of  life  been  suffered  to  go  out  of  it  entirely  by  the 
neglect  and  laches  of  the  parties  thereto? 

This  question  would  be  equally  pertinent  were  all  the  original 
parties  alive  at  this  time.     It  may  be  conceded  that  if  the  suit  could,. 
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onder  the  circnmstances  here  presented,  be  revived  were  Conery 
alive,  8o  it  may  be  now  that  he  is  dead.  The  question  presented  is, 
therefore,  more  far-reaching  than  any  covered  or  contemplated  by 
C.  P.  21. 

We  pass  no  opinion  of  what  would  be  the  effect  of  permitting  a 
cause  to  remain  absolntely  dormant  daring  seventeen  years  in  an 
exUHng  court.  It  is  not  necessary  in  this  proceeding  to  decide 
whether  such  action  could  be  revived  and  proceeded  with,  or  not; 
whether  it  had  perished  by  abandonment,  or  not ;  whether  it  was 
prescribed  against,  or  not.  It  sulBces,  in  the  instant  case,  that  the 
SQit  under  consideration  has  not  existed  as  an  actuality ^  a  veritable 
action  or  cause,  upon  the  docket  of  any  court  for  the  last  seventeen 
years.  It  had  been  filed  in  a  court  that  had  existence,  but  which, 
nine  months  later,  ceased  to  exist,  from  which  time  to  April  1,  1897, 
■othiDg  whatever  was  done  to  keep  it  alive,  to  give  it  the  semblance 
of  reality,  of  tangibility,  by  transferring  it  to  another  court  capable 
legally  of  receiving  it.  It  has  been  permitted  to  die  from  sheer 
inanition,  to  perish  from  exhaustion ;  three  of  the  original  parties 
have  died  along  with  it;  and  this  attempt  to  revive  it  in  another 
court,  after  seventeen  years  have  passed,  might  be  likened  to  an 
effort  to  galvanize  a  corpse. 

The  long  abandonment  of  this  case,  failing  to  exercise  the  rights  of 
the  action  after  filing  the  suit,  permitting  the  papers  constituting  its 
record  to  remain  among  the  archives  of  a  defunct  court  in  the  hands 
of  a  custodian  not  an  officer  of  any  court  until  lost,  can  not  reason- 
ably be  viewed  in  any  other  light  than  as  a  practical  discontinuance 
of  the  action.     G.  O.  3519,  3561,  3530;  0.  P.  491. 

And  this  effort  now  to  revive  in  an  existing  court  of  appropriate 
jurisdiction  is  tantamount  to  the  bringing  of  the  action  anew  after 
its  discontinuance  (0.  P.  492) ,  and  the  prescriptions  applicable  to 
such  action  must  be  considered  as  having  not  been  interrupted. 
C.  C.  3519,  3651. 

The  demand  must  certainly,  under  the  facts  of  the  case,  be  con- 
tiderod  as  having  been  voluntarily  and  intentionally  abandoned,  and 
prescription  not  interrupted.  Elliott  vs.  Brown,  13  An.  679; 
Wilson  vs.  Marshall,  10  An.  327. 

Under  Art.  2247  of  the  Oode  Napoleon,   the  interruption  of  pre- 
scriptioD  is  considered  as  not  having  occurred  if  the  plaintiff  discon- 
tinue his  demand,  or  fail  to  prosecute  his  suit.      Art.   3519   of  our 
11 
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Revised  Oivil  Code,  while  not  a  literal  copy  of  Art.  2247  of  the  Napo- 
leonic Code,  is  its  reproduction  substantially.  The  article  of  oar 
Code  uses  the  word  '^  abandons  "  for  'Mf  he  fail  to  prosecute,"  as 
found  in  the  other  Code.  The  language  of  the  French  text  is: 
*^  SMI  laisse  p6rimer  Pinstance."  So  that  '*  abandons,"  as  used  in 
the  article  of  our  Code,  may  reasonably  be  construed,  so  far  as 
applicable  to  the  facts  of  the  case,  as  having  the  meaning  of  failing 
to  prosecute. 

Judgment  affirmed. 

Miller,  J.,  recused. 


No.  12,366. 
105  ISl  J.  D.  S.  Newell  vs.  B.  S.  Leathers  et  al. 


60    Itw. 
116    312       Jurisdiction  sustained—right  of  possession  of  certain  piemlses  being  at  issue^ 

with  oath  of  plaintiff  that  this  right  Is  worth  more  than  two  tliousand  dollars, 
and  that  he  would  be  damaged  exceeding  that  sum  if  defendant  is  not  re- 
strained from  invading  same. 

Proportionate  area  or  acreage  system  for  division  of  alluvion  between  adjoining 
riparian  proprietors  excluded. 

Bach  proprietor  of  original  tracts  takes  between  tlio  lines  of  his  new  frontage  on 
the  water -course  measured  back  to  the  old  frontage. 

Coui*seor  direction  of  side  lines  of  no  consequence.  Extent  of  old  frontage  on  tlie 
water-course  determines  extent  of  the  new  frontage  on  the  water-course. 

A  PPEAL  from  the    Twenty-third  Judicial  District   Court   for  the 
''*'     Parish  of  Tensas.     Dagg,  J.,    Eigjhth  Judicial  District,    in  place 
of  TulliSy  J.  recused. 
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Argued  and  submitted  January  21,  1897. 

Opinion  dismissing  appeal  banded  down  March  1,  1897. 

Rehearing  granted  March  10,  1897. 

Argued  and  submitted  on  rehearing  June  4,  1897. 

Opinion  handed  down  December  28,  1897. 

Second  application  for  rehearing  refused  February  21,  1898. 
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On  Rbhbabing. 

The  opinion  of  the  coart  was  delivered  by 

Blanchard,  J.  While  there  are  allegations  of  actttal  possession 
by  both  parties,  jadging  the  character  of  the  action  by  the  whole 
pleAdings,  it  does  not  appear  to  be  solely  a  possessory  action  having 
for  its  object,  on  part  of  plaint!  CF,  to  be  maintained  in  the  possession 
of  certain  premises,  or,  on  part  of  defendant,  to  be  qaieted  in  the 
possession  of  the  premises  be  describes. 

The  right  of  powession  in  virtue  of  certain  contracts  of  lease  and 
purchases,  is  also  pnt  at  issue. 

Plaintiff  claims  the  right  of  possession  of  the  entire  alluvion  in 
front  of  the  town  of  St.  Joseph  from  the  edge  of  the  pond,  in  front 
of  the  public  levee,  to  the  present  margin  of  the  Mississippi  river. 

He  avers  this  right  to  be  worth  more  than  two  thousand  dollars, 
and  that  he  would  be  damaged  in  an  amount  exceeding  that  sum  if 
his  right  of  possession  is  not  vindicated. 

Defendant,  in  turn,  asserts  his  own  right  of  possession  of  part  of 
the  premises  in  dispute,  and  prays  that  this  right  be  recognized  and 
enforced. 

The  Mississippi  river  once  ran  along  the  immediate  front  of  the 
town  of  St.  Joseph.  Gradually  the  condition  changed.  The  river 
slowly  receded  until  now  the  water  line  is  more  than  a  half  mile 
from  the  town.  In  front  of  above  and  below  the  town  an  extensive 
alluvion  or  hatture  has  formed.  Possessing  under  certain  leases  and 
other  contracts,  plaintiff  established,  some  years  ago,  a  public  land- 
ing and  warehouse  on  this  batture.  This  is  the  landing  that  steam- 
boats, transporting  merchandise  and  other  commodities  and  passen- 
gers to  and  from  St.  Joseph,  use.  Heretofore  it  has  been  a  monopoly 
in  the  hands  of  the  plaintiff,  who  has  derived  and  still  derives  large 
revenues  from  it. 

Defendant  Leathers,  who  owns  and  navigates  boats  upon  the  river, 
seeking  to  establish  a  landing  for  his  boats  in  front  of  the  town, 
acquired  by  purchase  and  lease  certain  rights  in,  to  and  on  the  bat- 
tare.  He  begun  the  work  of  constructing  his  landing  by  driving 
some  piles  along  what  he  claimed  as  his  portion  of  the  river  front. 
Wherenpon  plaintiff  instituted  this  suit  and  caused  writs  of  injunc- 
tion to  issue  prohibiting  the  work. 

It  will  be  thus  seen  that  the  real  contention  between  the  parties  is 
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a  landing  for  boats.  Plaintiff  seeks  to  preserve  in  himself  the 
exclusive  right  of  maintaining  a  public  landing  on  the  battare  in 
front  of  the  town.  Defendant  resists  this  exclusive  privilege,  and 
attempts  to  establish  another  landing  along  the  river  front. 

It  thus  appears  that  there  is  nothing  in  dispute  in  this  controversy 
except  the  right  of  defendant  to  establish  a  puDlic  landing  on  the 
land  described  in  his  answer,  and  plaintiff  attests  under  oath  that  if 
defendant  is  allowed  this  right,  his  (plaintiff's)  public  landing  will 
be  rendered  comparatively  worthless,  and  he  will  be  damaged 
exceeding  the  sum  of  two  thousand  dollars. 

In  this  view  of  the  case,  this  court  has  jurisdiction.  30  An.  798; 
31  An.  205;  46  An.  645;  47  An.  863. 

The  question  presented  on  the  merits  is  simple. 

Was  the  alleged  trespass  committed  on  premises  held  under  lease 
by  plaintiff?  On  whose  front  line  were  the  two  piles  driven  by 
defendant? 

If  on  that  of  the  premises  acquired  by  defendant  by  purchase 
from  R.  H.  Snyder,  or  by  lease  from  Mrs.  Carrie  M.  Davidson,  then, 
obviously,  plaintiff's  case  must  fail,  for  it  is  not  pretended  that  he 
had  the  possession,  or  right  of  possession  of  such  premises. 

Plaintiff's  contention  is  that  that  part  of  the  river  front  of  the 
batture  where  the  piles  were  driven  is  covered  by  the  lease  which 
was  executed  to  him  by  Mrs.  Jennie  Levy,  and  that  the  Snyder  and 
Davidson  tracts  held  by  defendant  have  no  frontage  on  the  river. 

Defendant  contends  that  the  Snyder,  Davidson  and  Levy  tracts  ot 
batture  all  front  on  the  river,  and  that  the  three  together  give 
a  continuous  frontage  of  about  four  hundred  feet.  These  tracts  lie 
between  St.  Joseph  and  the  river.  It  is  further  contended  by  defend- 
ant that  the  piles  were  driven  by  him  either  on  the  Snyder  or  David- 
son tract. 

The  town  of  St.  Joseph  is  situated  between  the  Panola  plantation 
on  the  upper  side  and  the  Duck  Pond  plantation  on  the  lower  Bide. 

Plaintiff's  public  landing  and  warehouse  is  located  on  the  river 
about  opposite  the  middle  front  of  the  town,  and  about  mid- 
way between  the  lower  boundary  line  on  the  batture  of  Panola  and 
the  upper  boundary  line  on  the  batture  of  Duck  Pond. 

The  batture  tract  on  which  this  landing  is  was  leased  by  plaintiff 
from  the  parish  of  Tensas.     Then  next  above  lie  tracts  or  lots  of 
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battnre  fronting  on  the   river  owned   by  Moore,  Yonng  and  the 
Farrar  estate.     Then  comes  the  Jennie  Levy  tract. 

Plaintiff  claims  the  poBsession  or  control  of  all  of  these  tracts 
under  bis  contracts. 

Next  above  the  Levy  tract  is  the  Davidson  tract  or  lot,  and  then 
the  Snyder  tract — both  claimed  by  defendant. 

This  brlDf^  ns  to  the  Panola  line. 

These  several  tracts  of  alluvion  were  accretions  enaring  as  riparian 
rights  to  the  owners  of  the  soil  along  the  original  front  of  the  town 
of  St.  Joseph. 

The  United  States  survey  was  made  in  1828.  At  that  time  the  river 
line,  or  front  of  the  tract  of  land  upon  which  St.  Joseph  was  after- 
ward located,  was  the  same  length  substantially — about  thirty  chains 
—as  is  the  new  river  line  of  the  batture  in  front  of  the  town  at  the 
present  time.  Thus  we  have,  practically,  the  same  new  river  f ron  t 
for  each  riparian  proprietor  as  the  old  river  front  gave,  and,  there- 
fore, by  lineal  division  each  proprietor  will  have  the  same  measure 
of  front  on  the  new  line  as  he  had  on  the  old. 

To  adjust  the  contentions  of  the  several  riparian  proprietors  in  this 
vay  accords  with  the  rule  laid  down  by  the  law  for  the  measurement 
tod  division  of  alluvion. 

The  language  of  C.  G.  516  is  free  from  ambiguity:  <'  If  an  alluvion 
be  formed  in /rent  of  the  property  of  several  riparian  proprietors, 
u^e  division  is  to  be  made  according  to  the  extent  of  the  front  line  of 
foch  at  the  time  of  the  formation  of  the  alluvion."     (Italics  ours.) 

The  coarse,  or  bearing,  or  direction  of  the  side  lines  of  the  tracts 
or  Jots  of  land  in  front  of  which  alluvion  is  formed,  is,  therefore,  of 
30  consequence  in  the  division  of  the  batture  formed  subsequent  to 
tbe  acquisition  of  the  tracts. 

What  is  of  consequence  is  the  extent  of  the  old  frontage  of  the 
tracts  on  the  water-course,  and  from  this  is  to  be  determined  the 
«rt«io/tAc  new  frontage  on  the  water-course. 

This  excludes  the  idea  of  a  proportionate  area  or  acreage  system 
of  division  between  the  several  tracts  fronting  on  the  allavion  to  be 
divided.     Each  proprietor  of  the  original  tracts  takes  the  quantity  of 

^Tion  that  may  be  between  the  lines  of  his  old  frontage  on  the 
Ttter-coorse  measured  forward  to  the  new  frontage.     The  lines  by 

viiich  the  new  frontage  is  reached  may  be  parallel,  or  convergent,  or 

civetsent,  according  as  the  extent  of  the  newly  formed  water  line 
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may  be  the  same  in  the  one  case,  or  less  in  the  other,  or  greater  in 
the  third,  than  the  ancient  water  line  of  the  tracts.  Daranton,  Vol. 
4,  No.  421;  Fazier -Herman,  Oode  Annot6s,  Vol.  1,  p.  749,  Nos.  49, 
50;  Baudry-Lacantinerie,  Prices  Droit  Oivil,  8d  Ed.,  p.  778;  Deer- 
field  vs.  Arms,  17  Pick.  (Mass.)  41;  Batchelder  vs.  Keniston,  51  N. 
H.  496;  Jones  vs.  Johnson,  18  How.  150;  Johnson  vs.  Jones,  1  Black 
(U.  S.)  209;  Kehr  vs.  Snyder,  114  111.  318;  Armstrong  vs.  Wheeler, 
52  Oonn.  428;  Grandell  vs.  Allen,  118  Mo.  408;  Gray  vs.  Delnce,  5 
Oash.  9,  12,  18;  Porter  vs.  Sollivan,  7  Gray,  448;  Mailer  vs.  Hep- 
barn,  8  Bush  (Ky.),  826;  Gould  on  Waters,  Sees.  162, 163  (2d  Ed.); 
Am.  and  Eng.  Ency.  of  Law,  p.  477  (2d  Ed.). 

^<  This  mode  of  distribution,"  said  the  court  in  Deerfield  vs.  Arms, 
supra,  <*  secures  to  each  riparian  proprietor  the  benefit  of  continaing 
to  hold  to  the  river  shore,  whatever  changes  may  take  place  in  the 
condition  of  the  river  by  accretion,  and  the  rule  is  obviously  founded 
in  that  principle  of  equity  upon  which  the  distribution  ought  to  be 
made." 

We  do  not  interpret  Delord  vs.  City,  11  An.  699,  cited  adversely,  as 
establishing  a  different  rule. 

R.  H.  Snyder  owned  lots  or  tracts  of  land  in  the  town  of  St. 
Joseph,  fronting  on  the  old  river  line.  Alluvion  formed  along  this 
front;  and  in  1865  Snyder  sold  to  Jas.  Friendship  a  lot  on  the  east 
or  river  side  of  the  levee  in  front  of  his  town  property.  This  lot 
was  of  small  dimensions,  some  sixty  feet  wide  by  a  depth  of  oue 
hundred  and  forty -three  feet  toward  the  river,  but  far  from  reach- 
ing the  river. 

On  the  north  or  upper  side  it  bordered  lands  of  the  Panola  plau- 
tation  on  the  river  side  of  the  levee.  The  sale  left  in  Snyder  still  a 
batture  frontage  on  the  old  river  line,  as  well  as  the  tract  of  battare 
between  the  lot  sold  to  Friendship  and  the  river.  Then  in  1872  he 
sold  to  Bernard  Levy  a  lot  or  piece  of  land  commencing  at  the 
southwest  corner  of  the  lot  sold  to  Friendship,  thence  running  in  an 
easterly  direction  along  the  southern  line  of  Friendship's  lot  to  its 
extreme  eastern  boundary,  thence  on  to  the  margin  of  the  river  at 
low  water,  thence  down  the  margin  of  the  river  to  the  northern 
boundary  of  batture  lands  owned  by  the  Misses  Murdock,  thence 
westerly  along  the  Murdock  line  to  the  levee,  thence  up  the  levee  to 
the  place  of  beginning. 

By  the  sales  to  Friendship  and  Levy,  Snyder  may  have   disposed 
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of  all  the  battare  he  owned  lying  opposite  and  immediately  in 
front  of  his  original  St.  Joseph  lots,  bnt  he  still  had  left  the  piece  of 
battnre  on  the  east  or  river  side  of  the  Friendship  lot.  This,  as  we 
understand  it,  he  sold  in  March,  1896  to  the  defendant  Leathers, 
less,  perhaps,  parts  of  it  previously  sold  to  Beaumont  and  Woods. 
In  the  act  of  sale  to  Leathers  this  gronnd  is  described  as  bounded  on 
the  east  by  the  river,  and  on  the  south  or  lower  side  by  batture 
lands  of  Mrs.  Carrie  M.  Davidson. 

This  leads  to  the  tracing  of  the  Davidson  acquisition. 

Bernard  Levy,  who  bought  from  Snyder,  having  died,  his  widow, 
Mrs.  Jennie  Levy  came  into  possession  of  his  estaie.  She  added  to 
her  holdings  of  batture  land  in  front  of  St.  Joseph  by  purchasing  a 
tract  from  A.  F.  Brown.  Then,  in  1888,  she  sold  to  R.  S.  Emerson 
a  part  of  what  she  owned.  The  description  is  that  certain  lot  or 
piece  of  ground  bounded  on  the  north  by  a  line  beginning  at  the 
Boathwest  comer  of  the  Friendship  lot  and  running  in  an  easterly 
direction  ^<  parallel  to  said  line"  (what  line?)  to  the  river;  on  the 
east  by  the  river,  on  the  south  by  a  line  commencing  ac  a  point  men- 
tioned on  the  public  levee  and  running  eaat,  southeast  to  the  rivery 
and  west  by  the  levee.  It  is  stated  in  the  deed  that  the  property 
Bold  has  a  frontage  on  the  levee  of  about  sixty- eight  feet.  What 
its  ri\er  line  is  is  not  stated,  but  it  is  distinctly  described  as  border- 
ing on  the  river. 

Emerson,  who  bought  from  Mrs.  Levy,  died,  and  Mrs.  Susan  A. 
Brown  was  recognized  as  his  sole  heir  at  law. 

She  sold  the  tract  just  described  to  Jos.  Moore  in  1890.  Moore 
donated  it  to  his  daughter,  Mrs.  Oarrie  M.  Davidson,  and  she,  on 
August  3,  1895,  leased  it  to  defendant  Leathers,  for  a  term  of  five 
years.  A  few  days  before  she  leased  to  defendant,  to -wit:  on  July 
29, 1895,  she  secured  from  Mrs.  Jennie  Levy  a  corrected  description 
of  the  tract.  In  this  conveyance  it  is  set  out  that  the  description  in 
the  former  deed  to  R.  S.  Emerson,  executed  in  1888,  is  erroneous 
and  ambiguous,  in  this:  that  three  directions  or  courses  are  given, 
each  inconsistent  with  the  other.  Mrs.  Levy,  therefore,  in  order  to 
correct  same,  declares  it  to  have  been  her  intention  when  she  sold 
to  Emerson  to  fix  and  define  the  south  line  of  the  tract  as  alone 
starting  on  the  public  levee  at  the  point  mentioned  in  the  first  con- 
veyance and  running  to  the  river  in  a  direction  parallel  with  the 
line  between  the  lands  of  the  vendor  and  Robert  Murdock  outside 
the  public  levee. 
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These  several  tracts  of  allavion  being adjancts  of  the  original  hold- 
ings on  the  ancient  line  of  the  river  were  entitled  to  go  to  the  new 
river  line  for  frontage,  and  to  have  there  the  same  frontage  that  the 
original  tracts  or  lots  had  on  the  ancient  line,  for,  as  we  have  seen, 
the  river  frontage  of  the  two  lines  are  practically  eqaal. 

The  vendors  of  these  several  tracts  of  allavion  intended  to  convey 
*and  did  expressly  convey  to  the  river  margin,  and  this  intention, 
purpose  and  object  can  not  be  defeated  by  running  the  lines  on 
coarses  that  would  render  impossible  a  frontage  on  the  river.  A 
river  front  was  what  the  vendees  stipulated  for;  it  was  the  object 
they  had  in  view  in  thus  acquiring  property  valueless,  or  nearly  so, 
without  such  frontage. 

To  sustain  the  contention  of  plaintiff  as  to  these  lines  would  run 
the  lines  of  the  Snyder  and  Davidson  tracts,  and  part  of  the  Levy 
tract,  on  to  the  batture  in  front  of  the  Panola  plantation  and  thus 
defeat  entirely  a  river  frontage  for  the  first  two  tracts. 

So,  too,  to  sustain  plaintiff's  contention  that  the  alluvion  must  be 
divided  by  the  area  or  acreage  rule  of  distribution  would  run  the 
lines  of  the  tracts  mentioned  on  to  the  batture  that  must  be  held  as 
appertaining  to  the  Panola  plantation.  To  take  from  the  Panola 
batture  to  make  up  acreage  quantity  for  lots  fronting  on  the  ancient 
line  of  the  river  below  the  Panola  southern  boundary  would  lead  to 
an  absurdity.  Such  a  rule  of  measurement  and  division,  if  carried 
out,  would  defeat  a  frontage  on  the  river,  not  only  for  the  Snyder 
and  Davidson  tracts,  but  for  the  Panola  plantation  as  well,  though 
the  latter  had  a  front  of  miles  on  the  ancient  river  line,  and-  there  is 
the  same  length  of  new  river  line  in  front  of  the  plantation. 
St.  Louis  vs.  Rutz,  138  U.  S.  226. 

The  last  survey  made  of  this  alluvion,  by  order  of  the  lower 
court,  showed  the  piles  driven  by  defendant  to  be  on  the  front  of  the 
tract  he  had  acquired  from  Snyder.  Plaintiff  does  not  hold  this 
tract  under  lease  or  other  contract.  The  evidence  discloses  he 
endeavored  to  purchase  the  tract  from  Snyder  just  prior  to  its 
acquisition  by  defendant.  He  must  have  then  believed  the  tract 
had  a  river  frontage,  or  else  he  would  not  have  desired  it.  He  bad 
no  use  for  it  except  that  it  fronted  on  the  river,  and  was  necessary 
to  enable  him  to  maintain  his  monopoly  of  the  public  landing. 

So,  too,  in  1895  he  offered  to  lease  the  batture  tract  of  Mrs.  Carrie 
M.  Davidson.     This  was  after  the  present  suit  was  filed.      What  use 
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did  he  have  for  this  tract  except  that  he  feared  it  bordered  on  the 
river,  and  was  necessary  to  him  in  sustaining  his  exclasive  right  to  a 
public  landing  on  the  town  front? 

The  rule  adopted  by  the  surveyor  for  his  measurement  and  divis- 
ion, which  he  says  he  obtained  from  Hodgman's  Work  on  Surveying 
is  the  one  long  recognized  by  the  law,  and  precisely  laid  down  in 
Deerfleld  vs.  Arms,  17  Pick.  41. 

As  defendant  was  proceeding  to  erect  a  public  landing  on  his  owa 
premises,  it  follows  that  plaintiff  has  no  case. 

It  is  not  necessary  to  decide  other  questions  of  law  raised  by  the- 
pleadings. 

Certain  questions  of  practice  are  raised  and  insisted  on  by  plain- 
tiff's counsel  in  argument. 

One  is  a  motion  to  quash  the  jury  venire  made  by  plaintiff,  and 
the  other  is  the  refusal  of  the  court  to  continue  the  case  on  applica- 
tion of  plaintiff. 

His  counsel  excepted  to  the  rulings  of  the  court  and  reserved  bills 
of  exception. 

With  regard  to  the  refusal  to  continue  the  case,  we  can  not  say 
the  trial  judge  erred.  The  case  had  already  been  several  times  con- 
tinnei,  and  much  delay  had  ensued. 

When  the  last  motion  to  continue  was  overruled  the  case  had  then 
been  on  the  docket  about  fifteen  months — a  long  time  for  an  injunc- 
tion suit  to  remain  untried  in  the  court  of  the  first  instance. 

The  granting  or  refusal  of  motions  to  continue  rest  largely  in  the 
Boaad  discretion  of  the  court  below  and  its  ruling  in  regard  thereto 
will  not  be  disturbed  unless  clearly  erroneous.  In  the  last  application 
for  continuance  defendant  agreed  to  admit  that  the  plaintiff,  who  was 
the  witness  absent  because  of  illness,  would  testify  to  the  state- 
ments  set  forth  if  present,  and  thus  the  evidence  was  gotten  into 
the  record. 

With  regard  to  the  motion  to  quash  the  venire,  it  suffices  to  say 
we  do  not  think  the  grounds  urged  sufficient.  Besides,  the  plaintiff, 
after  having  prayed  for  a  jury,  waived  trial  by  jury  and  submitted 
the  case  to  the  court. 

For  the  reasons  herein  assigned  it  is  ordered  that  the  former  de- 
cree of  this  court,  dismissing  the  appeal  for  want  of  jurisdiction  is  set 
aside,  and  that  the  judgment  appealed  from  be  affirmed  with  costs. 

NiCHOLLS,  0.  J.,  takes  no  part  in  this  decision,  because  of  absence 
when  the  case  was  argued. 
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State  ex  rel.  Griffith  vs  Reed  and  Kennedy. 


No.  12,746. 

State  bx  rel.  John  R.  Griffith  vs.  Judge  R.  R.  Reed  and  W  . 

Kennedy. 

The  preponderance  of   authority  establish  that  ctrtiorari  lies  if   notice   is   not 
given  to  parties  before  adjudicating  upon  their  rights. 


0" 


APPLICATION  for  a  Writ  of  Certioran. 


George  E.  Williams,  Curator. 


Hughes  <&  Favrot  for  Relator. 


€lay  Elliott  for  Respondents. 


Submitted  on  briefs  February  23,  1898. 
Opinion  banded  down  March  7,  1898. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  relator  made  application  for  a  writ  of  certiorari 
to  have  the  record  brouf2;ht  up  in  the  case  of  Charles  Riette  vs.  John 
R.  Griffith,  and  to  have  the  proceedings  in  both  the  District  and 
Justice  Courts  declared  a  nullity.  The  plaintiff  in  the  case  sued  the 
defendant,  an  absentee,  for  forty  dollars  for  material  furnished  and 
work  done  upon  Claiborne  Hotel,  in  St.  Tammany  parish.  A  writ 
of  attachment  issued  against  the  defendant  as  owner  of  the  hotel 
and  of  one  acre  of  ground  on  which  it  is  situated. 

A  curator  ad  hoc  was  appointed  and  citation  issued  properly 
addressed  to  George  B.  Williams,  curator  ad  hoc,  and  service  was 
made  by  handing  copies  of  the  papers  to  him. 

The  property  had  been  seized  and  attached  prior  to  service  and 
an  inventory  was  duly  made. 

The  constable  failed  to  affix  a  copy  of  the  citation  and  failed  to 
affix  a  copy  of  the  writ  of  attachment  on  the  court  house  door. 

In  the  justice  court,  after  an  answer  had  been  filed  by  the  curator 
ad  hoc^  a  judgment  was  rendered  in  favor  of  the  plaintiff.  From 
this  judgment  an  appeal  was  taken  by  the  curator  ad  hoc  to  the  Dis- 
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trict  Coart.  On  the  appeal  the  curator  interposed  an  exception  on 
the  groand  that  no  service  had  been  made  by  posting  the  papers  on 
the  court  house  door.  It  does  not  appear  of  record  that  any  other 
plea  was  filed  in  the  District  Court. 

The  constable  made  a  written  return  on  the  writ  of  attach- 
ment, but  made  do  written  return  on  the  citation  at  all.  Judg- 
ment was  rendered  against  the  defendant,  and  the  cause  was 
remanded  back  to  the  lower  court  for  execution.  The  foregoing  are 
the  facts  disclosed  by  the  record,  save  that  in  addition  the  constable 
endeavored  to  supplement  his  return  by  an  ex  parte  affidavit  that  he 
had  affixed  a  copy  of  the  citation  on  the  court  house  door,  on  the  day 
of  the  trial,  but  prior  to  the  trial. 

The  issues  on  the  application  for  a  rehearing  grew  out  of  the 
alleged  illegality  of  the  service.  The  judge  of  the  District  Court  and 
the  justice  of  the  peace  were  made  respondents.  lo  our  judgment 
the  return  of  the  officer  (the  sheriff  or  constable)  in  each  case  should 
make  proof  of  the  manner  in  which  he  has  executed  the  writ.  Unless 
he  makes  answer,  by  written  statement,  informing  the  court  of  ser- 
vice, the  court  is  without  any  basis  for  further  proceedings.  The 
return  itself  must  be  in  writing.  It  may  be  amended  prior  to  judg- 
ment, but  not  after  judgment  has  been  rendered. 

With  reference  to  the  writ  of  attachment,  the  constable  is  required 
to  serve  the  citation  on  the  defendant;  if  he  is  an  absentee  this 
officer  must  affix  a  copy  of  the  citation  on  the  door  of  the  court 
boose.  The  return  does  not  show  that  any  such  a  service  was 
made.  We  are  constrained,  under  the  law,  to  hold,  in  case 
of  an  absentee,  that  unless  the  service  be  made  in  the  manner 
indicated,  the  defect  makes  null  the  proceedings  subsequent. 
The  article  touching  attachment  in  cases  before  the  justices  of  the 
peace,  is  substantially  similar  to  Art.  254  of  the  Code  of  Prac- 
tice. Both  as  relates  to  the  return  are  silent.  Yet,  in  construing 
the  latter,  this  court  has  always  held  that  the  return  of  the  officer 
most  show  that  due  service  has  been  made  by  posting  as  required. 
Cire  vs.  Monteuse,  27  An.  79,  and  the  cases  cited  in  that  decisioo. 

Under  another  article  of  the  C.  P.  than  the  one  to  which  we  have 
just  referred,  in  all  suits  ^Hhe  constable,  after  serving  the  citation 
on  the  defendant  ahall  return  to  the  justice  the  date  and  the  manner 
of  the  service."  This  as  relates  to  return,  we  construe  as  applying 
to  all  suits  before  the  magistrate   courts  and  renders  it  necessary 
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that  a  retarn  be  made  on  all  citations.     In  this  case,   there  was  no 
return  possible. 

No  service  had  been  made  as  required  at  the  date  that  the  judg- 
ment was  rendered.  We  can  not  give  the  least  effect  to  any  action 
subsequent  to  the  judgment  in  matter  of  the  service  of  a  citation. 

Our  attention  was  by  respondents  drawn  to  the  fact  that  the  case 
was  tried  in  the  District  Court  after  the  curator  ad  hoc  had  answered 
and  trial  on  the  merits  in  the  justice  court.  The  answer  of  the 
curator  ad  hoc  in  the  court  of  the  first  instance  was  not  a  waiver  of 
citation  or  of  any  of  the  rights  of  the  defendant  in  that  respect. 
When  the  case  was  before  the  District  Court  it  was  in  season  to 
plead;  despite  the  curator's  answer  in  the  court  of  the  justice  of  the 
peace ;  that  the  defendant  could  not  be  held  bound  by  any  proceed- 
ing, as  it  did  not  appear  that  he  had  been  cited. 

In  our  view  the  judgment  of  the  District  Court  and  the  judgment 
of  the  justice  of  the  peace  are  null  and  void  and  we  so  declare  them 
to  be. 
The  action  is  not  to  be  disminsed  nor  the  attachment  dissolved. 
The  constable,  if  service  was  made  as  suggested  in  his  ex  parte 
affidavit,  will  have  to  make  a  return,  showing  that  service  was  made 
by  affixing  copies  of  citation  on  the  court  house  door  as  required  by 
Art.  1120  of  the  C.  P.,  or  if  no  such  service  has  heretofore  been 
made  he  will  have  to  make  it  and  a  proper  return. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  rule  nisi 
which  issued  in  this  case  be  made  peremptory  to  this  extent;  the 
judgments  above  referred  to  are  decreed  null  and  void. 

It  is  further  ordered  and  adjudged  that  the  suit,  demand  and  writ 
of  attachment  be  reinstated  on  the  docket  of  the  Justice  of  the  Peace 
Court  of  the  Third  ward  St.  Tammany  parish,  and  proceeded  with 
according  to  law. 

Watkins,  J.,   dissents. 
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No.   12,434. 
Frederick  W.  Stucke  vs.  Orleans  Railroad  Company. 

An  invitatlun  from  the  master  or  proprietor  to  come  upon  dans^erous  premises 
w'thoutapprisiDK  iiim  of  the  danger  Is  just  as  culpable,  and  an  injury  result- 
ing from  it  Is  just  as  deserving  of  compensation  in  the  case  of  a  servant  as  in 
any  otner. 
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T.  M.  Oill  for  Plaintiff,  Appellee. 


Chretien  A  Suthon    (Den^gre,   Blair  <&  Dan^gre^  of  Coansel)  for 
Defendant,  Appellant. 


iirm 

A  man  can  not  be  understood  as  contracting  to  take  upon  himself  risks  which  he        jlll   }Si 

neither  knows  nor  suspects,  nor  has  reason  to  look  for;  and  it  would  be  more         \\\\   641 

reasonable  to  imply  a  contract  on  the  part  of  the  master,  not  to  invite  the  50    172 

iiQ    245 
servant  into  unknown  dangers,  than  one  on  the  part  of  the  servant  to  run  the         _ 

risk  of  them.  i  50      172 

Whether  invited  upon  the  preifiises  by  the  contract  of  service  or  by  the  calls  of 

business,  or  by  direct  request,  is  immaterial;  the  party  extending  the  Invita-  i^     172* 

tion  owes  a  duty  to  the  party  accepting  it  to  see  that  at  least  ordinary  care  and  (____j'^ 

prudence  are  exercised  to  protect  hlra  against  dangers  not  within  his  knowl- 
edge and  not  open  to  observation. 

The  servant  assumes  the  risk  of  such  hazards  as  are  apparently  incidental  to  an 
employment  intelligently  undertaken,  and  those  only. 

A  saperior  is  presumed  to  know  whatever  may  endanger  the  person  or  life  of  an 
employee,  in  the  discharge  of  the  duties  of  his  employment,  and  Is  bound  to 
•pecially  warn  him  of  the  nature  of  the  danger,  unless  said  employee  well 
knew  of  the  existence  and  extent  of  the  hazard  or  risk,  or  willingly  exposed 
himself  to  it. 

If  the  negligence  of  the  master  caused  or  contributed  to  the  injury  of  his  ser- 
vant, the  former  is  liable  to- the  latter,  notwithstanding  the  negligence  of  a 
fellow  servant  likewise  contributed  thereto. 

When  an  injury  Is  caused  partly  by  the  negligence  of  a  fellow -servant  and  partly 
by  the  failure  of  the  master  to  provide  the  servant  a  reasonably  safe  place  at 
which  to  work,  the  negligence  of  the  fellow-servant  will  not  exonerate  the 
master. 

When  the  service  to  be  rendered  requires  for  its  performance  the  employment  of 
several  persons,  there  Is  necessarily  incident  to  the  service  of  each  the  risk 
that  the  others  may  fail  in  the  exercise  of  the  caution  that  is  essential  to  their 
mutual  safety. 

Consequently,  there  is  implied  in  the  contract  of  service  in  such  case  that  each 
servant  takes  upon  himself  the  risk  arising  from  the  negligence  of  the  other, 
while  In  the  common  employment;  always  providtd  that  the  master  Is  not 
negligent  in  the  selection  or  retention  of  the  fellow-servant  of  either,  or  in 
providing  him  a  reasonably  safe  and  suitable  place  at  which  to  work,  and 
reasonably  suitable  tools  and  materials  with  which  to  work. 

It  is  necessary  in  order  to  constitute  a  fellow-servant  within  this  rule  of  juris- 
prudence, that  the  servants  should  be  fellow -laborers  in  the  same  work,  or  the 
same  department  of  a  common  employment. 

/yPPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^    RighUyr,  J, 


Argaed  and  submitted  May  14,  1897. 


174  SUPREME  COURT  OF  LOUISIANA. 

Stucke  vs.  Railroad  Co. 


Opinion  handed  down  January  24,  1898. 

Judgment  of  this  court  amended  and  [rehearing  refused  March  21, 
1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  action  in  damages,  the  plaintiff  claiming 
twenty  thousand  dollars  for  the  injuries  he  suffered;  and  the  defend- 
ant has  appealed  from  a  judgment  which  was  rendered  against  it, 
predicated  upon  the  verdict  of  a  jury  fo.r  seventeen  thousand  dollars. 

The  petition  makes  this  relation  of  the  state  of  facts  upon  which  he 
bases  his  claim,  viz. : 

That  he  was  an  employee  of  the  defendant  as  conductor  of  one  of 
its  cars  on  the  St.  Peter  street  line  in  the  city  of  New  Orleans,  on 
or  about  the  18th  of  May,  1896,  when  he  was  sent  forward,  by  the 
orders  of  the  company,  with  directions  to  repair  the  brake  of  car 
number  seventeen  (17),  which  was  on  the  track  over  the  pit  in  the 
bam,  or  station  of  the  company,  awaiting  repairs. 

That  at  about  the  hour  of  10:10  A.  M.  of  the  day  aforesaid  car  num- 
ber (8)  of  defendant's  French  Market  line  came  in  upon  the  pit 
track — the  switch  regulating  the  use  of|said  line  of  cars  having  been 
carelessly  left  open — and  ran  off  the  pit  track  aforesaid,  there  being 
no  post,  block,  or  any  obstacle  placed  thereupon  to  check  or  control 
its  velocity,  or  to  change  its  course.  That  said  car  number  eight  (8) 
thus  very  suddenly  and  unexpectedly  ran  into  car  number  seventeen 
(17)  aforesaid,  and  caused  it  to  run  over '> him,  he  being  at  the  time, 
necessarily  under  the  same,  in  the  pit,  and  actually  engaged  in  mak- 
ing repairs  upon  the  brake  of  car  number  seventeen  (17)  aforesaid; 
and  that  said  car  number  eight  (8)  aforesaid,  in  thus  running  car  No. 
17  over  him,  cut  off  his  left  leg  just  below  the  knee,  greatly  shocking 
him  physically  and  mentally. 

He  avers  that,  on  account  of  his  being  thus  run  over  and  injured, 
he  suffered  great  pain  and  was  sent  to  the  hospital  for  treatment, 
where  he  was  conflned  for  a  period  of  Ave  months. 

That,  at  the  time  of  said  casualty,  he  was  about  twenty- two  years 
of  age,  and  physically  strong  and  healthy;  and  that  he  had,  at  the 
time,  no  other  means  of  support  for  himself  and  family  than  his  earn- 
ings, which  were  one  dollar  and  thirty  ($1.30)  cents  per  day,  with  an 
expectancy  of  an  increase  thereof  to  fifty  dollars  (|50)  per  month. 
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He  alles^s  that  be  was  guilty  of  no  f aalt  or  contribatory  negligence 
incaasing,  or  in  procuring  said  injury;  but,  on  the  contrary,  same 
was  solely  due  to  the  fault,  carelessness  and  gross  negligence,  and 
want  of  skill  and  due  care  on  the  part  of  the  defendant,  its  agents* 
employees  and  operatives,  over  whom  it  had  and  exercised  exclusive 
care  and  control. 

He  alleges  further  that  the  pit  track  whereat  he  was  eagaged  in 
repairing  the  brake  on  car  No.  17  was  within  less  than  thirty  feet  of 
said  switch,  and  that  same  had  not  been  located  or  constructed  with 
that  judgment  and  care  which  is  required  of  a  master;  and  that  same 
should  have  been  located  at  a  greater  distance  therefrom,  and 
entirely  secured  from  all  risk  and  danger. 

He  further  avers  that  the  curves  of  said  pit  track  were  placed  in  & 
bad  locality,  and  were  also  defective  in  their  construction. 

Tbac  the  aforesaid  casualty  was  sudden  and  unexpected  by  him^ 
he  believing,  as  he  had  just  reason  to  believe,  that  all  due  and  proper 
care  and  precaution  had  been  taken  for  his  safety  and  protection; 
and  that  said  company  would  not  jeopardize  his  life  or  limbs. 

He  alleges  that  he  did  not  know  that  the  pit  track  had  been  left 
open,  or  that  the  switch  had  been  so  placed  as  to  allow  a  car  of  the 
French  Market  line  to  run  upon  the  pit  track ;  and  that  he  had  not 
been  warned  of  any  danger  from  that  source,  nor  had  he  been  noti- 
fied of  any  defect  in  the  machinery  or  appliances  of  the  company, 
notwithstanding  same  were  well  known  to  said  company,  its  officers 
and  employees. 

Finally  the  plaintiff  alleges  the  loss  and  deprivation  of  business  on 
account  of  the  loss  of  his  limb  in  addition  to  his  mental  pain  and 
physical  sufferings. 

The  defendant's  answer  is  a  general  denial,  coupled  with  a  charge 
of  gross  carelessness  and  negligence  on  the  part  of  the  defendant, 
contributing  to  his  injury. 

In  a  supplemental  answer  the  company  makes  the  charge  that  the 
accident  complained  of  was  due  to  the  fault  and  negligence  of  the 
defendant  and  of  his  fellow -servants,  to  which  it  in  no  way  con- 
tributed. 

The  defendant's  counsel  filed  an  extended  application  for  a  new 
trial  in  the  court  below,  from  which  we  make  the  following  extracts 
as  furnishing  the  principal  grounds  upon  which  they  relied  for  relief 
at  the  hands  of  that  court,  to- wit: 
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1.  That  it  was  proved  on  the  trial  that  the  accident  was  not  occa- 
flioned  through  any  negligence  on  the  part  of  the  company  or  its 
failure  to  provide  necessary  and  safe  apparatus,  appliances  and 
machinery. 

2.  That  it  was  established  beyond  any  question  or  doubt  that  the 
injury  which  befell  the  defendant  was  due  "  to  the  gross  negligence 
of  one  of  his  co-laborers  or  fellow-servants,  and  that  if  the  rules  and 
regulations  (of  the  company)  had  been  carried  out  by  the  said  fellow- 
servants  the  accident  would  not  and  could  not  have  occurred, 
because  the  appliances  furnished  were  such  as  experience  had  dem- 
onstrated to  be  the  best,  and  afforded  ample  and  perfect  protection 
to  the  defendant.*' 

8.  That  it  was  Rhown  by  incontrovertible  evidence  "  that  the 
switch  which  protected  the  pit  track  had  been  opened  by  Villa  and 
Stucke,  acting  respectively  as  motorman  and  conductor  of  car  No. 
16;  and  that  same,  not  having  been  closed  after  them,  the  accident 
occurred  through  their  gross  negligence  or  that  of  their  fellow- 
servant  " — said  switch  having  been  left  open  negligently  and  impru- 
dently. 

The  foregoing  facts  being  stated,  counsel  alleges  the  exoneration 
of  the  company  upon  the  following  grounds,  viz. : 

1.  ''  That  the  employer  can  only  be  held  responsible  for  his  negli- 
gence and  failure  to  provide  safe  apparatus  or  appliances  to  his  ser- 
vant;" and  that  the  evidence  indubitably  shows  that  the  apparatus 
and  appliances  which  the  company  furnished  to  its  employees  were 
of  the  best  and  safest,  and  sudh  as  gave  to  them  absolute  protection 

against  all  danger. 

2.  That  it  is  the  established  and  uniform  jurisprudence  of  the 
Supreme  Court  and  of  this  court  ^'  that  the  employer  is  not  respon- 
sible for  the  injury  of  a  servant  when  the  injury  is  the  result  of  his 
own  negligence  or  that  of  his  fellow- servants." 

The  admissions  which  are  contained  in  the  foregoing  motion  have 
80  narrowed  and  restricted  the  issue  that  we  need  only  examine  the 
single  question  of  the  non- liability  of  the  defendant  on  the  ground 
that  the  accident  was  caused  through  the  plaintiff's  own  fault  and 
negligence,  and  that  of  bis  fellow- servants — if  it  inceed  be  true 
that  the  company  did  furnish  its  servants  with  safe,  suitable  and 
appropriate  apparatus,  machinery  and  appliances  for  the  proper  and 
safe  discharge  of  the  duties  of  their  employment. 
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An  attentive  and  carefal  examination  of  the  evidence  has  satified 
tu  that  the  defendant  famished  its  servants  with  safe,  suitable  and 
appropriate  apparatus,  machinery  and  appliances  for  the  proper, 
safe  and  efficient  discharge  of  the  duties  that  were  assigned  to  them 
—the  only  exception  being  as  to  the  tongue  of  the  switch  in  the  bam 
which  was  employed  for  the  purpose  of  throwing  cars  from  the 
French  Market  track  on  the  pit  track,  or  vice  versa,  being  slightly 
worn,  or  constructed  a  little  low  for  safe  and  convenient  use. 

Bat,  as  alleged  in  plaintiff's  petition,  it  is  shown  by  the  evidence 
that  this  switch  had  been  inadvertently  left  open  and  opportunity 
was  afforded  for  the  car  of  the  French  Market  line  to  pass  through, 
and  come  into  collision  with  the  car  which  was  standing  over  the  pit 
and  inflict  injury  upon  the  plaintiff.  We  are  of  opinion  that  the 
accident  was  solely  due  to  that  particular  circumstance,  and  conse- 
quently we  need  not  look  further  into  the  condition  of  the  switch  in 
deciding  as  to  the  fault  or  liability  of  the  company. 

And  in  determining  that  fault  and  liability  vel  non,  we  are  of 
opinion  that  the  aforesaid  judicial  admission  of  the  defendant  puts 
its  defence  exclusively  upon  the  ground  that  the  negligent  act  of 
leaving  the  switch  open  was  solely  that  of  plaintiff's  fellow- ser- 
vants; and  hence  it  is  to  that  end  we  must  examine  and  anal  yzethe 
evidence. 

We  make  the  following  extract  from  the  brief  of  plaintiff's  coun- 
sel, as  fairly  presenting  their  view  of  the  circumstances  under  which 
the  accident  occurred,  and  the  argument  in  support  of  the  company's 
defence,  viz. : 

'^  On  the  eighteenth  day  of  May,  1896,  there  being  a  vacancy  in 
tbe  pit  work,  Mr.  Willoz,  the  assistant  superintendent,  having  in 
charge  that  department,  sent  for  Mr.  Stucke  and  told  him  to  go  to 
the  work  in  the  emergency  pit,  to  make  the  small  repairs  necessary 
opon  the  cars  of  the  company.  Mr.  Villa  was  then  acting  as  one  of 
the  pitmen,  in  conjunction  with  Mr.  Stucke.  Car  No.  16  of  the  com- 
pany needed  some  slight  repairs,  and  Mr.  Villa  and  Mr.  Stucke,  both 
pitmen,  went  in  the  barn  of  the  company,  and  together  took  hold  of 
car  No.  16,  which  was  then  in  the  barn,  for  the  purpose  of  bringing 
it  upon  the  emergency  pit,  to  be  there  repaired  and  put  in  immediate 
Bervice.  Mr.  Villa  acted  as  motorman  on  said  car,  and  Mr.  Stucke 
as  conductor.  In  order  to  take  the  car  to  the  emergency  pit,  it  was 
oeceasary  to  lead  it,  first,  outside  of  the  barn  within  a  few  feet  of 
12 
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the  entrance,  and  to  come  back  by  the  general  track  leading  in  that 
part  of  the  barn  where  the  emergency  pit  was.  In  order  to  get  to 
the  pit,  or  the  dead  track,  it  was  necessary  to  pass  three  switches- 
first,  one  at  the  entrance  of  the  barn ;  next,  the  one  leading  to  what 
is  known  as  the  Bayou  St.  John  track,  and  thirdly  to  the  switch 
which  divides  the  French  Market  track  from  the  dead  track,  and 
which,  when  properly  adjusted  (as  it  was  then),  offers  absolute  pro- 
tection to  the  dead  track. 

^'  After  going  outside  of  the  barn  so  as  to  get  on  the  main  track 
of  the  company  leading  into  the  barn,  to  reach  the  place  of  their 
destination,  they  had  to  open,  first,  the  first  switch,  which  they  had 
closed  so  as  to  come  out  of  the  general  barn  where  the  cars  are  laid 
up  over  night,  then  to  shut  the  switch  between  the  French  Market 
and  the  dead  pit,  or  rather  to  put  straight  that  switch  in  order  to 
get  on  the  dead  pit.  Tnis  they  did.  Bat  although  it  was  their  daty, 
under  orders  received  by  them  and  under  the  rules  of  the  company, 
to  replace  those  switches  in  the  condition  in  which  they  had  foaod 
them,. the  French  Market  switch  was  left  straight,  that  is,  offering 
free  passage  to  the  cars  coming  into  the  barn  to  the  emergency  pit, 
the  French  Market  track  being  (the  switch  having  been  left  straight) 
closed  to  the  cars.  Car  No.  16  was  then  placed  by  them  on  the 
emergency  pit  and  on  the  dead  track  or  pit  track. 

*'  The  repairs  having  been  made  on  car  No.  16,  it  was  moved 
ahead  of  the  pit,  and  car  No.  17  was  ordered  by  Mr.  Villa,  one  of 
the  pitmen,  to  be  put  on  the  emergency  pit  for  repairs.  The  crew 
of  car  No.  17  was  then  transferred  by  Mr.  Villa  to  car  No.  16,  which 
had  just  been  repaired,  and  said  car  left  on  its  trip  to  Canal  street. 

*'  In  the  meantime,  after  car  No.  17  had  been  placed  on  the  emer- 
gency track  and  on  the  pit,  the  switch  intended  to  protect  this  track, 
which  had  been  put  straight  to  allow  car  No.  17  to  get  on  the  track, 
was  left  in  that  condition,  thu^  closing  the  French  Market  track, 
and  opening  to  the  cars  coming  in  the  barn  the  dead  track  or  pit 
track. 

'*  Shortly  after  Mr.  Stucke  had  gone  under  the  car  to  repair  the 
shoe,  car  No.  8, which  was  destined  for  the  French  Market  track,  came 
into  the  barn  on  three  or  four  notches,  and  instead  of  going  on  the 
French  Market  track,  which  was  closed  by  the  switch  being  made 
straight,  went  on  the  pit  track,  knocked  against  car  No.  17,  under 
which  Mr.   Stucke  was  working,  pushing  the  car,  which  rolled  over 
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bft  leg  and  broke  it  to  sach  an  extent  that  it  had  to  be  amputated  a 
liUle  above  the  ankle." 

Bot  it  will  be  necessary  to  examine  and  consider  some  of  the  cir  - 
comstances  attending  the  accident,  as  well  as  some  of  the  statements 
of  (he  witnesses  with  regard  to  the  manner  in  which  it  occurred,  in 
connection  with  the  foregoing  snmmary  of  the  evidence  by  the 
defendant's  coonsel,  before  we  can  arrive  at  a  satisfactory  concla- 
lion  in  the  premises. 

One  of  the  eye-witnesses  of  the  accident  states  that  the  plaintiff 
WIS,  on  the  18th  of  May,  1896,  engaged  in  repairing  a  car  which 
was  standing  over  the  pit ;  and  at  the  same  time  he  saw  another  car 
come  into  the  barn,  the  motorman  on  which  was  using  the  ratchet 
and  brake,  making  a  great  deal  of  noise.  That  the  plaintiff  said  to 
witness,  **  Listen  how  that  fellow  is  using  the  ratchet" — the  witness 
silting  about  two  feet  distant  from  the  plaintiff — and  that  he  turned 
lug  bead  toward  the  incoming  car,  when,  almost  instantly,  he  heard 
the  two  cars  bump  together  and  heard  the  plaintiff  halloa,  '*  Like  a 
miserable  dog." 

That  he  and  his  friends  went  up  to  him  instantly  and  tried  to  pull 
him  away  from  the  car.  That  plaintiff  tried  to  use  his  leg,  but  his 
foot  was  hanging  down  so  he  could  not  use  it — his  left  leg  having 
been  mashed  to  a  jelly — though  he  managed  to  get  from  under  the 
car  in  some  way  or  other.  That  he  did  not  know  how  he  did  it,  but 
Mw  him  scramble  out  from  between  both  wheels  of  the  car ;  that  he 
and  his  companions  then  pulled  the  plaintiff  away — he  being  about 
iix  inches  from  the  rail  when  they  pulled  him  away. 

He  says  that  the  plaintiff  was  at  the  time  of  the  accident  working 
on  a  brake  and  shoe,  and  was  sitting  immediately  over  the  pit. 

He  states  that  the  car  came  into  the  barn  at  such  a  high  rate  of 
■peed  that  it  jumped  the  switch  that  was  about  thirty  feet  from  the 
car  which  plaintiff  was  repairing ;  and  that  the  moving  car  came  into 
collision  with  the  stationary  car  that  plaintiff  was  engaged  in  repair- 
iag.  That  this  car  should  have  taken  the  middle  track,  which  is 
called  the  French  Market  track — that  is,  the  track  between  the  St. 
Peter  street  line  and  the  pit  track. 

That  there  was  no  flag  nor  signal  of  any  kind  to  indicate  to  an 
mcoming  car  that  the  car  which  plaintiff  was  working  on  was  in 
process  of  being  repaired,  and  that  there  was  neither  post,  block  or 
barrier  of  any  kind  to  prevent  an  incoming  car  from  coming  in  on  the 
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switch  track  and  ranning  into  a  car  on  the  pit  track  while  it  was 
being  repaired. 

•  Bat  that  after  the  happening  of  the  accident  to  the  plaintiff  the 
defendant  company  caosed  a  blacksmith  to  place  pieces  of  iron 
across  the  track.  He  states  farther  that  if  the  switch  had  been 
thrown  open  to  the  left  hand  side  the  incoming  car  of  the  French 
Market  line  would  have  taken  the  proper  track  and  not  come  into 
collision  with  the  stationary  car  that  plaintiff  was  working  on ;  and 
that  at  the  time  of  this  accident  there  was  no  one  attending  to  the 
switch. 

That  the  pit  spoken  of  is  only  for  the  pnrpose  of  making  emergency 
repairs — for  instance,  when  a  brake  is  to  be  set  or  a  new  shoe  pat  on 
— then  the  car  is  ran  over  the  pit,  which  is  connected  with  the  main 
line  by  the  pit  track  and  a  system  of  carves  and  switches. 

The  rales  of  the  company  make  it  the  daty  of  the  motorman  of  an 
incoming  car  to  attend  to  the  switch,  or  to  employ  some  one  to 
attend  to  that  daty  for  him. 

The  witness  whose  testimony  we  have  related  had  been  previoasly 
employed  as  a  motorman  and  also  a  conductor,  and  was  consequently 
familiar  with  the  duties  which  are  imposed  upon  those  officers  and 
the  movement  of  the  cars. 

The  person  who  was  in  company  with  the  witness  just  adverted  to 
makes  quite  a  similar  statement  of  the  way  in  which  the  accident 
happened. 

Another  witness  states  that  he  was  coming  down  stairs  in  the  bam 
and  heard  the  plaintiff  halloa,  and  went  down  to  where  the  accident 
happened  and  was  present  when  he  was  removed  from  beneath  the 
car.  That  the  plaintiff  was  not  tall  enoagh  to  stand  in  the  pit  and 
make  the  repairs,  and  he  was  on  that  account  compelled  to  sit  down; 
and  that  a  few  minutes  before  the  accident  occarred  he  saw  him  sit- 
ting on  the  ground  with  his  foot  across  the  rail — he  being  at  the 
time  engaged  in  adjusting  a  brake  or  fixing  a  shoe. 

Another  witness  testifies  that  he  was  present  on  the  morning  of  the 
18th  of  May,  1896,  when  the  accident  happened.  His  name  is  Frank 
Lasker,  and  his  statement  is  that  he  ''  was  working  (with  the  plain- 
tiff) on  the  car  five  or  six  minutes  before  the  accident  happened ;  and 
after  the  accident  he  was  ordered  to  place  an  obstruction  across  the 
track  "  as  a  means  of  preventing  a  like  occurrence.  That  he  was 
directed  to  place  them  <*  between  the  switch  and  the  pit." 
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That,  in  keeping  with  his  said  inBtmctions,  he  placed  a  piece  of 
railroad  iron  acroBS  the  track  and  clamped  it  down  on  each  side,  and 
placed  a  weight,  or  tap,  so  that  it  could  not  be  removed.  That  was 
done  on  the  same  day  of  the  accident,  and  by  the  direction  of  the 
soperinteDdent  of  the  railroad  company. 

He  farther  states  that  the  plaintiff  had  been  in  the  defendant's 
employ  as  a  conductor,  bat  was  ^Haying  off,  taking  a  rest,"  when  he 
(witness)  was  sent  by  Willoz,  the  foreman  of  the  company,  to  go  and 
get  Stncke  to  go  to  work.  That  he  thought  maybe  he  was  to  take  a 
car;  bat  when  he  (reached)  the  station  he  was  sent  to  work  in  the  pit. 
Then  occurs  the  following  interrogation  and  answers  of  the  wit- 
ness, to -wit: 

"  Q.  Now,  if  you  heard  Mr.  Willoz,  the  foreman  of  the  Orleans 
Railroad  Company,  giving  any  instructions,  or  directions  to  Stucke, 
state  what  they  were? 

"A.  He  was  to  help  me  on  the  car,  and  we  were  to  set  to  work 
tightening  bolts,  and  working  on  the  armature ;  and  when  we  got 
throogh  with  our  work  I  went  off,  and  Stucke  went  to  tightening  the 
brakes,  and  to  fitting  the  shoes. 
"  Q.  Who  did  you  say  ordered  Stucke  to  do  that  work? 
"  A.  He  got  his  orders  from  Mr.  Willoz,  the  foreman. 
"  Q.  Were  you  with  Mr.  Stucke  then? 
"  A.  Yes. 

'*  Q.  Were  you  with  him  when  he  was  injured? 
"  A.  No;  but  I  was  there  after  the  accident  happened. 
*'  Q.  When  you  left  him,  who  did  you  leave  with  him — when  he 
was  repairing  the  brake? 
**  A.  (He  was)  aUme,^^ 

The  witness  states  that  after  the  accident  happened  Mr.  Willoz 
came  back  to  the  backsmlth's  shop  and  told  him  that  Stucke  had 
been  ••  rolled  over." 

He  states  that  the  accident  happened  because  the  car  of  the  French 
Market  line  passed  through  an  open  switch  and  ran  into  the  station- 
ary car  on  which  Stucke  was  making  said  repairs. 

John  Villa,  the  witness  to  whose  testimony  the  counsel  of  the  de- 
fendant particularly  refers  in  his  motion  for  a  new  trial  in  the  lower 
court,  confirms  the  statement  of  the  last  mentioned  witness  to  the 
effect  that  Stucke  was  pitman  at  the  time  of  the  accident,  by  the 
direction  of  the  foreman,  Willoz. 
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As  the  testimony  of  this  witness  is  very  mach  relied  npon  by  the 
defendant's  counsel,  we  make  the  following  extracts  from  the 
record,  viz. : 

'*  Q.  Were  you  intrusted  with  any  authority  to  give  any  instmc- 
tions,  directions  or  orders? 

*<  A.  Only  in  part  when  Mr.  Willoz  was  not  there. 

**  Q.  Did  you  or  not  g^ve  any  instructions  or  orders  to  Mr. 
Stncke  on  that  occasion? 

"  A.  Yes,  I  did. 

"  Q.  What  were  they? 

^*  A.  To  fix  the  back  shoe  on  car  No.  17. 

'*  Q.  Where  was  that  car  at  that  time? 

'*  A.  It  was  over  the  pit — the  emergency  pit. 

'<  Q.  On  what  day  did  you  give  those  instructions? 

'<  A.  I  am  not  positive,  but  I  think  it  was  on  the  18th  of  May, 
1896. 

<*  Q.  Who  clothed  you  with  authority,  in  case  Mr.  Willoz  wai 
absent,  to  give  soch  instructions? 

"A.  Himself. 

"  Q.  Mr.  Willoz? 

»<  A.  Yes. 

«<  Q.  What  is  his  position? 

<*  A.  He  is  assistant  superintendent  of  the  road.'' 

Upon  the  cross-examination  of  that  witness,  the  following 
occarred,  viz. : 

**  Q.  How  did  car  No.  17  come  to  go  on  the  pit;  who  ordered  it 
there? 

*^  I  ordered  the  car  there? 

*<  Q.  That  was  on  the  18th  of  May? 

**  A.  Yes. 

*'  Q.  Was  Mr.  Stncke  working  on  the  pit  before  the  18th  of  May? 

^^  A.  Not  that  I  know  of. 

'<Q.  Was  he  with  yon  on  that  day,  the  18th  of  May? 

"  A.  Yes. 

^'  Q.  Was  he  then  working  with  yon  as  pitman? 

**A.  Yes. 

'^  Q.  Had  he  worked  on  any  other  car,  on  that  day? 

**  A.  Yes;  on  car  No.  16. 

"  Q.  Who  brought  car  No.  16  on  the  pit? 
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'*  A.  I  did. 

'*  Q.  Were  yon  alone  in  bringing  car  No.  16  on  the  pit? 

'*  A.  I  disremember  who  was  with  me  at  the  time. 

"  Q.  Do  you  know  where  Mr.  Stacke  was  at  the  time,  when  car 
No.  16  was  broaght  on  the  pit? 

**  A.  I  think  he  was  standing  by  the  toolroom. 

**  Q.  Gar  No.  16  was  ahead  of  car  No.  17? 

'*  A.  Yes." 

The  witness  states  that  in  moving  car  No.  16  from  the  shed  to  the 
pit  he  acted  as  the  motorman,  bat  does  cot  remember  who  acted  as 
the  conductor. 

'*  Q.  Was  Mr.  Stacke  there  then? 

^^  A.  He  was  standing  by  the  toolroom  when  I  pulled  car  No,  16 
out,    (Oor  italics.) 

"  Q.  How  far  is  the  toolroom  from  the  pit? 

"  A.  I  disremember  how  many  feet. 

"  Q.  Aboat  how  many  feet? 

'^  A.  About  sixty  feet. 

*'  Q.  When  yoa  took  car  No.  16  on  the  pit,  was  the  pit  track 
closed  dr  open? 

"  A.  It  was  closed." 

On  that  account  the  witness  states  that  '^  he  had  to  turn  the  switch 
to  bring  car  No.  16  on  the  pit  track;"  and  that  after  placing  it  on 
the  pit  track  it  was  his  duty  to  have  placed  the  switch  back  in  the 
Bame  condition  it  was  in,  but  he  is  not  positive  that  he  did  so — that 
he  w(u  of  the  impression  that  he  inadvertently  left  it  open. 

He  says  that  after  he  had  completed  the  repairs  oa  car  No.  16  he 
"tamed  it  out  to  put  car  No.  17  in  its  place;"  and  '<  when  car  No. 
17  came  in  on  the  pit  track  *  *  *  the  crew  of  that  car  (No.  17) 
took  car  No.  16  off  the  pit  track." 

'*Q.  Who  ordered  them  (the  crew  of  car  No.  17)  to  take  car  No. 
16  off  the  pit  track? 

"A.  I  did. 

*'Q.  Then  as  soon  as  they  arrived  on  the  pit  track  they  went  on 
car  No.  16? 

"A.   Yes. 

*'  Q.  And  then  went  off  on  the  road? 

"A.  Yes. 
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'<  Q.   Who  ordered  car  No.  17  on  the  pit? 

"A.   I  did. 

*'  Q.   Where  were  you  at  the  time? 

''A.  I  was  at  the  end  of  the  shed. 

^'  Q.   Where  was  Stacke  at  that  time? 

''A.    I  disremember  where  he  was." 

The  witness  states  that  he  is  not  certain  whether  the  switch  was  in 
the  same  condition  when  car  No.  17  came  in  on  the  pit  track  as  be 
had  left  it  when  car  No.  16  passed  in,  or  not. 

Up  to  this  point  in  the  statement  of  the  witness  it  is  quite  clear 
that  the  car  No.  16  was  moved  from  its  stationary,  position  in  the 
shed  a  short  distance  from  the  pit  by  him,  unaided  by  any  one  upon 
the  pit  track,  and  that  he  careleaaly  left  the  switch  upon. 

That  after  car  No.  16  had  been  repaired  it  was  removed  from  the 
pit  track  by  the  crew  of  car  No.  17,  which  witness  had  ordered 
upon  the  pit  track — that  car  having  come  into  the  company's  barn 
from  a  trip  on  the  road  just  at  that  time. 

That  this  witness  does  not  claim  that  Stucke  had  anything  what- 
ever to  do  with  the  movement  of  car  No.  16  upon  the  pit  track,  bat 
on  the  contrary  disclaims  it — and,  consequentl}',  was  in  no  way 
responsible  for  the  switch  having  been  left  open,  if  it  was  so. 

But  the  further  statement  of  the  witness  to  the  effect  that  he  had 
ordered  car  No.  17  to  come  in  from  the  street  and  take  the  place  of 
car  No.  16  on  the  pit  track,  and  that  it  was  operated  by  its  own 
crew  and  without  coming  into  collision  with  car  No.  16,  is  full  and 
complete  proof  that  the  plaintiff  had  no  agency  in  their  removal, 
nor  in  causing  the  accident  which  happened  afterward  by  means  of 
car  No.  17  rolling  over  him,  because  of  car  No.  8  having  passed 
through  the  open  switch  and  come  into  collision  therewith. 

Upon  this  witness'  statement  up  to  this  point  the  movement  of  car 
No.  16  had  nothing  to  do  with  the  accident.  The  accident  was  pro- 
duced by  car  No.  17,  which  had  taken  the  place  of  car  No.  16. 
Car  No.  17  was  operated  by  its  own  crew,  and  when  it  arrived  at  the 
pit  its  crew  was  transferred  to  car  No.  16,  and  they  moved  it  off  of 
the  pit  track  and  at  once  carried  it  out  on  the  road  and  made  a  trip 
with  it. 

Without  any  further  explanation  the  inference  would  seem  to  be 
clear  that  the  motorman  of  car  No.  17  had  left  the  switch  open,  so 
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thit  car  No.  8  passed  throagh  and  came  into  collision  with  car  No. 
17— it  then  beings  stationary  on  the  pit — ^and  caased  the  accident. 

Bat  the  following  questions  and  answers  occar  jast  at  this  junct- 
ure, viz. : 

"Q.  Yon  are  sure  that  you  opened  the  switch  for  car  No.  17  to 
comA  into  the  pit  track? 
"A.  Yes. 

**  Q.  After  opening  the  switch   for  car  No.    17  to  get  on  the  pit 
trsck  did  yon  close  it  again? 
**  A.  No,  sir. 

"  Q.  Was  it  not  your  duty  under  your  orders  to  close  it  after  you 
had  brought  the  car  on  the  pit  track ! 

"  A.  Yes;  it  was  my  duty  to  close  it. 

**  Q.  In  other  words,  it  was  your  duty  to  put  the  switch  back  in 
the  condition  in  which  you  found  it? 

**  A.  Yes." 

Then  follows  a  very  noteworthy  interrogation  of  the  witness,  and 
the  tendency  of  whose  answers  is  to  constitute  Stucke  a  fellow- 
servant  of  his  in  the  management  and  operation  of  car  No.  16  in  its 
removal  from  the  shed  to  the  pit  track — a  position  just  the  reverse 
of  that  he  had  previously  assigned  the  plaintiff. 

"  Q.  Have  you  ever  made  any  stacement  previous  to  this  trial  to 
(be  effect  that  you  were  acting  as  amotorman  and  Stucke  was  acting 
as  a  conductor,  when  you  took  car  No.  16  from  the  shed  to  the  pit? 

'^A.  I  don't  remember. 

"Q.  You  don*t  remember  having  made  a  statement  of  that  kind? 

*^  A.  I  don't  remember  how  it  was. 

**Q.  Did  you  not  make  the  statement  that  Stucke  was  acting  as 
coodnctor  and  yon  were  acting  as  foreman  on  car  No.  16  when  it  was 
brought  on  the  pit  track? 

'<  A.  At  one  time  I  did. 

"Q.  What  induced  you  to  make  that  statement,  if  it  was  not  true? 

'*A.  I  disremember. 

"Q.  At  the  time  you  made  that  statement  did  you  know  that 
Stucke  was  acting  as  eonductor  on  car  No.  16? 

"  A.  I  am  not  positive. 

'^Q.  Why  did  you  make  that  statement  if  you  were  not  positive? 

'*  A.  I  was  not  sure  whether  it  was  Stucke  or  not. 
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'^  Q.  Yoa  made  that  Btatemeot  becaase  yoa  were  not  snre  it  was 
Stucke? 

"  A.  Yes. 

'^  Q.  If  yoa  were  not  sare,  it  seems  to  me  that  yoa  would  not 
have  made  the  statement  that  he  was  condactor? 

'*  A.  I  don't  remember  that. 

*'  Q.  In  other  words,  yoa  made  the  statement  that  Stacke  was  con- 
ductor of  car  No.  16  when  yoa  brought  it  on  the  pit.  Now,  is  that 
statement  true  or  false? 

''A.  It  is  trae. 

'*  Q.  Then  yoa  admit  that  Stacke  was  condactor  of  car  No.  16,  and 
that  you  were  the  motorman  on  that  car,  when  you  brought  it  on 
the  pit  track? 

''A.  Yes. 

**  By  the  jury: 

*'  Q.  Who  did  you  make  that  statement  to,  about  Mr.  Stucke  being 
the  conductor  on  cfir  No.  16,  when  it  was  brought  on  the  pit? 

''  A.  I  made  it  once  to  the  lawyer  of  the  company,"  etc. 

He  then  supplemented  his  auswer  and  said  that  it  was  a  police- 
man who  took  his  statement. 

The  plaintiff  as  a  witness  confirmed  the  statement  made  by  the 
witness  Frank  Lasker  to  the  effect  that  he  came  to  his  house  for 
him  at  the  request  of  Mr.  Willoz ;  that  accordingly  he  went  to  see 
Mr.  Willoz  who  informed  him  that  he  wished  him  to  go  to  work  in 
the  pit ;  and  that  he  went  to  work  in  the  pit  at  once — that  being  the 
16th  of  May,  1896. 

That  the  second  day  afterward,  car  No.  16  was  on  the  pit — that 
being  the  18th  of  May,  1896 — at  about  8  o'clock  in  the  morning.  That 
he  was  ordered  to  paint  the  bottom  of  the  car  No.  16,  that  Franlc 
Lasker  was  helping  him,  and  when  he  finished  that  job  he  went  to 
the  end  of  the  barn  and  then  into  the  lunch  room  and  ate  his  lunch. 

The  witness  says  further : 

*'  While  I  was  eating  my  lunch,  they  took  car  No.  16  away  from 
there.  After  I  got  through  eating  lunch,  I  came  back  and  saw  car 
No.  17  on  the  pit.  Then  I  went  to  Mr.  Willoz  to  ask  him  what 
was  to  be  done,  and  he  told  me  to  go  and  repair  the  brakes.  And 
he  told  Frank  Lasker  to  do  something  else  back  in  the  shop.  *  *  * 
Then  I  went  to  the  pit  and  sat  down  and  commenced  to  repair 
the  brakes  and  put  my  leg  underneath  the  car,  the  best  way  I  could. 
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I  was  patting  in  a  pin,  and  the  first  thing  I  heard  (was  a  bamp)  and 
my  leg  was  off.  And  before  the  second  wheel  strack  me  I  man- 
aged to  drag  the  leg  oat;  and  somebody,  I  don't  know  who  they 
were,  dragged  me  away." 

He  states  that  he  thonght  the  position  he  had  taken  was  perfectly 
safe;  and  had  he  taken  a  position  in  the  pit,  he  might  have  lost  his 
head  or  both  of  his  arms,  or  been  crashed  to  death,  nnder  the 
circamstances  related.  That  no  oflScer  of  the  company,  or  employee, 
gave  him  any  notice  or  warning  of  the  dangers  or  risk  of  that 
employment.  That  he  had  no  idea  of  ranning  any  such  risk  or  haz- 
ard as  his  employment  had  imposed  apon  him;  and  had  he  been  so 
advised  he  '*  wonld  not  have  ran  any  chances."  That  at  the  time  he 
was  sent  to  the  pit  to  work  he  was  in  the  employ  of  the  defendant 
as  condoctor  of  one  of  its  cars  of  the  St.  Peter  street  line,  bat  was  at 
the  time  enjoying  a  vacation. 

The  witness  states  positively  that  at  the  time  of  the  accident  he 
knew  nothing  of  the  condition  of  the  switches,  and  that  he  never 
knew  of  any  rale  or  custom  of  the  company  which  required  a  con- 
dactor  to  go  back  and  adjust  a  switch  after  the  car  had  passed 
throQgh  it. 

The  following  occurred  upon  the  cross -examination  of  the  plain- 
tifl,  viz. : 

"  Q.  Who  brought  car  No.  16  on  the  pit? 

**A.  I  don't  know. 

'*Q.  Yon  did  not? 

»*  A.  No. 

'*Q.  Toa  had  nothing  to  do  with  car  No.  16  on  that  day? 
A.  Tes,  I  had. 
Q.  What  did  you  have  to  do  with  car  No.  16  on  that  day  ? 

"  A.  After  car  No.  16  was  on  the  pit  I  painted  the  bottom  and  top 

and  did  some  sand -papering. 

"  Q.  At  the  time  when  car  No.  16  was  put  on  the  pit  what  were  you 
doing? 

"  A.  Icoaldnot  tell  you.  I  never  saw  it  put  on  the  pit.  It  was  only 
when  I  came  hack  that  I  saw  it  on  the  pit. 

"  Q.  You  are  certain  that  you  did  not  act  as  conductor  on  car  No,  16 
•&«»i  ii  was  put  on  the  pit  track  f 

"  A.  /  am  certain  I  did  not. 
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*^  Q.  Who  broaRht  car  No.  17  on  the  pit? 

"*'  A.  I  could  not  tell  yon?  " 

The  witness  states  emphatically  and  circumstantially  that  from  the 
16th  to  the  18th  of  May,  1896,  he  was  working  under  the  orders  of 
Wilioz  and  Villa,  and  by  their  directions  and  under  their  control  and 
management. 

The  following  occurred  during  the  cross-examination  of  the  fore- 
man, Wilioz,  viz. : 

*'  Q.  When  Stucke  was  working  in  the  pit  who  else  was  working 
there? 

<<  A.  In  the  pit? 

"  Q.  Yes. 

''  A.  Frank  Lasker  was  with  him. 

'*  Q.  Was  Frank  Lasker  there  all  the  time  when  Stucke  was  work- 
ing at  the  pit? 

«<^    *     *     m     ^Q.  Lasker  was  working  as  blacksmith. 

''  Q.  Was  not  John  Villa  there  with  Stucke  at  the  time? 

''  A.  John  Villa  was  there  as  armature  winder. 

*'  Q.  Was  he  working  on  the  car  as  armature  winder  at  the  time 
when  Stucke  was  working  at  the  pit? 

"A.  Yes. 

'*  Q.  Now,  don't  you  know  that  John  Villa  was  working  iu  the  pit 
with  Stucke? 

'<  A.  On  that  morning;  no,  sir,  he  was  not. 

*'  Q.  You  are  sure  of  that? 

«*  A.  Yes. 

**  Q.  Why  are  you  sure  of  that? 

*'  A.  Because  when  I  gave  the  order  to  those  pitmen,  it  was  soon 
in  the  morning. 

^<  Q.  Which  pitmen  do  you  refer  to? 

*^  A.  Stucke  and  Lasker. 

^*  Q.  You  gave  Stucke  this  order  again? 

^^  A.  I  gave  my  order  to  John  Villa. 

*<  Q.  You  told  John  Villa  what  was  to  be  done? 

''  A.  Yes;  I  told  him  to  have  it  done. 

'<  Q.  Who  did  he  order  to  do  that  work? 

<'  A.  Lasker  and  Stucke." 

Again: 

'<  Q.  Then  Stucke's  sole  duty  was  to  repair^car  No.  17,  whiohjwtf 
•on  the  pit? 
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^'  A.  He  went  to  repair  the  car  if  he  was  given  orders  to  do  so. 

"  Q.  Who  gave  him  the  orders? 

"  A.  I  am  the  only  one  to  give  orders. 

"  Q.  You  and  Villa? 

"  A.  No ;  I  am  the  only  one  to  give  orders. 

"  Q.  Then  Stncke's  sole  daty  nader  yoar  instructions  at  that  time 
was  to  repair  that  car? 

*'  A.  I  did  not  give  Stucke  the  order  directly,  I  told  Villa  to  have 
Stucke  and  Frank  Lasker  to  do  the  work. 

*'  Q.  Ton  told  John  Villa  to  have  them  do  the  work? 

*'  A.  Yes. 

'*  Q.  And  then  yon  left  ? 

"A.  Yes;  then  I  left." 

From  the  foregoing  excerpts  from  the  testimony  the  following 
facta  appear  to  be  established,  viz. :  That  Willoz,  the  foreman  of 
the  defendant  company,  having  in  charge  the  repairs  of  its  rolling 
stock,  etc.,  bad  directed  the  plaintiff,  who  was  in  its  employ  as  the 
conductor  of  one  of  its  cars,  to  go  into  the  pit  and  make  some  re- 
pairs on  a  car — the  witness,  Lasker,  being  directed  to  accompany 
him.  That  with  that  view,  Lasker  was  sent  to  the  plaintiff's  house 
to  summon  him  to  come  to  the  barn ;  and  John  Villa  was  ordered  to 
see  that  Stncke  and  Lasker  did  the  work  according  to  directions. 
That  they  went  to  work  on  the  16th  of  May,  1896,  and  worked 
together  in  the  emergency  pit  for  two  days  thereafter. 

That  on  the  morning  of  the  18th  of  May,  car  No.  16  was  moved 
from  the  shed  near  where  it  was  standing,  to  the  pit  track,  and 
carried  to  the  pit;  and  while  there,  the  plaiatiff  painted  it,  top  and 
bottom. 

That  when  this  work  had  been  completed,  car  No.  17  came  up  to 
the  barn  and  was  halted,  and  by  the  directions  of  John  Villa,  the 
motorman  and  conductor  thereof  were  transferred  to  car  No.  16, 
and  they  moved  it  onto  the  street;  and  thereupon  car  No.  17  took 
its  place  npon  the  pit  track  for  the  purpose  of  undergoing  some 
repairs. 

That  Stncke  was  at  once  set  to  work  making  repairs  upon  one  of 
the  brakes,  when,  immediately,  car  No.  8  of  the  defendant's  French 
Market  line  came  into  the  barn  and,  passing  through  an  open  switch, 
entered  npon  the  pit  track  and  came  into  collision  with  car  No.  17^ 
causing  the  accident  and  resulting  injury  to  the  plaintiff. 
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An  «Dort  was  made  to  show  that  Stucke  knew,  or  must  have 
known,  of  the  danfter  of  the  situation  and  the  risks  ot  his  employ 
moot;  and  that  in  accepting  same  he  Deceesanly  assamed  the  ordi- 
nary and  reasonable  conseqaences  thereof.  That  having  been 
employed  by  the  defendant  company  asacondnctorof  one  of  its  lines 
of  cars,  and  as  sncb  havinK  frequently  had  occasion  to  pass  the 
switch  in  qneatioo  and  in  the  vicinity  of  the  pit,  he  masb  have 
become  sufBciently  familiar  with  the  situation  to  have  pat  him  on  bia 
gnard  as  to  the  risk  and  danger  of  employment  in  the  pit. 

It  is  quite  true  that  the  plaintiff  had  been  employed  as  a  conductor 
on  one  of  the  cars  ot  the  defendant's  St.  Peter  street  line,  aud  tbaC, 
as  snch,  he  had  frequently  passed  through  the  switch  and  saw  tbe 
pit;  but  the  proof  dlscloaes  the  fact  to  be  that  be  bad  never  bad 
occasion  to  critically  observe  either  one  or  the  other,  as  he  had  never 
done  any  work  In  tbe  pit  prior  to  his  assignment  thereto  In  Hay, 
1896,  and  had  never  conducted  a  car  onto  the  pit  track  at  any  time. 

The  statement  of  the  plaintiff,  as  a  witness,  is  that  daring  the  time 
of  his  employment  as  conductor  be  had  obtained  a  general  knowl- 
edge of  the  situation;  bat  he  also  states,  and  emphasizes  tbe  state- 
ment, that  he  derived  therefrom  no  information  whatever  of  the 
situation  which  brought  about  the  accident.  That,  od  tbe  contrary, 
be  thought  tbe  aitaation  perfectly  safe,  and  be  had  received  do 
Information  to  the  contrary  from  any  person  or  ofiBcer,  or  employee 
Of  the  defendant  compauy;  and  that  had  be  known  of  the  danger  he 
was  in  while  he  was  working  in  the  pit  he  would  have  declined  tbe 
employment  altogether. 

Our  ooncluslon  is  clear  to  tbe  effect  that  the  plnintiff  was  wholly 
unaware  of  tbe  danger  he  was  in  while  he  was  at  work  in  tbe  pit; 
that  he  had  been  put  to  work  there  by  tbe  orders  of  the  defendant's 
foreman,  in  an  emergency,  and  upon  tbe  spur  of  tbe  moment;  tbat 
he  had  never  worked  in  the  pit  of  the  defendant  company  pre- 
viously; and  that  be  had  not  been  advised  by  any  officer  or 
employee  of  the  company  of  the  risks  and  dangers  ot  tbe  situation 
and  employment. 

On  this  statement  the  plaintiff  must  be  exonerated  from  tbe  charge 
ot  fault  or  neglect  upon  his  part  in  accepting  the  employment  to 
which  he  was  assigned. 

The  further  claim  of  tbe  defendant  is  that,  even  aboold  it  appear 
from  the  evidence  that  the  plaintiff  was  himself  gnilty  of  no  fault  or 
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nec^lect  in  the  premises,  which  caased  or  contributed  to  the  acci- 
debt,  yet  the  company  is  not  liable,  and  the  plaintiff  can  not  recover, 
because  the  proof  discloses  that  same  was  caused  or  contributed 
to  by  the  plaintiff's  fellow -servant. 

On  this  score  the  contention  of  defendant's  counsel  is,  as  stated 
in  the  bxtracts  we  have  made  from  their  brief  supra,  and  it  may  be 
fairly  summarized  as  follows,  viz. : 

That  in  effecting  the  removal  of  car  No.  16  from  the  shed  where  it 
was  standing  to  the  emergency  pit,  John  Villa  acted  as  motorman  and 
Stucke  as  conductor ;  and  the  switch  having  been  left  open  after 
same  had  passed  through,  both  are  equally  responsible  for  the  con- 
sequences of  that  negligence.  And  that  subsequently,  when  car 
No.  17  went  on  to  the  pit  track  and  took  the  place  of  car  No.  16, 
John  Villa  again  left  the  same  switch  open,  negligently,  so  that  car 
No.  8  passed  through  and  came  into  collision  with  No.  17,  and  caused 
the  plaintiff's  injury. 

Therefore,  the  argument  of  defendant's  counsel  is  that  Villa's 
fault  as  acting  motorman  is  attributable  to  S&ucke  as  acting  con- 
ductor— the  two  being  fellow -servants  pro  hac  vice. 

Their  further  contention  is  that  Villa  and  Stucke  were  engaged  at 
work  together  in  the  pit  at  the  time  of  the  accident,  and,  conse- 
quently, the  fault  of  Villa  in  having  left  the  switch  open  was 
attributable  to  Stucke  also  on  the  ground  that  they  were  fellow - 
servants  in  the  further  sense  that  they  were  both  engaged  at  work 
as  pitmen  at  the  time  of  the  accident. 

But,  at  the  outstart,  it  must  be  observed  that — conceding  the  facts 
to  be  in  reality  as  they  were  assumed,  but  for  the  argument  only — 
car  No.  17  passed  through  the  switch  onto  the  pit  track  after  car 
No.  16  had  been  repaired  and  moved  out;  consequently  there  was 
no  cansal  connection  whatever  between  the  negligent  act  of  Villa  in 
not  closing  the  switch  behind  car  No.  16,  and  his  alleged  negligence 
in  not  closing  it  after  car  No.  17  had  passed  through.  Car  No.  8  did  not 
come  into  collision  with  car  No.  16;  and  hence  any  negligence  of 
Villa  in  connection  with  car  No.  16  has  no  pertinency  to  the  accident 
or  injury.  The  alleged  prior  fault  of  Villa  as  motorman  neither 
caused  or  contributed  to  the  accident  caused  by  car  No.  8.  Taking  the 
last  proposition  first,  what  is  the  state  of  the  testimony  with  regard 
to  Villa  and  Stucke  being  pitmen,  and  therefore  fellow -servants?  An 
examination  of  the  record  discloses  that  Stucke  and  Lasker  were 
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working  in  the  pit  together,  and  that  the  daty  had  been  assigned  to 
them  by  the  foreman  and  vice  superintendent.  Both  Stncke  and 
Lasker  testify  to  this  fact;  and  it  is  admitted  to  be  a  fact  by  the  fore- 
man in  his  testimony  as  a  witness.  And  John  Villa  states,  anqnali- 
fiedly,  in  his  testimony  that  he  was  authorized  and  clothed  with  fall 
power  to  give  orders  and  instructions  to  employees  of  the  defendant, 
when  Willoz,  foreman,  was  absent,  and  that  in  the  exercise  of  that 
authority  he  gave  instructions  to  Stucke  and  Lasker  to  go  to  work 
in  the  pit  on  the  day  of  the  accident.  And  Willoz,  foreman,  states  as 
a  witness  that  upon  that  occasion  he  gave  orders  to  Stucke  and 
Lasker,  through  Villa,  to  go  into  the  pit  to  work  on  the  day  of 
the  accident. 

But  notwithstanding  the  foregoing  statement  Villa  affirms  upon 
cross-examination  that  Stucke  was  engaged  at  work  with  him  in  the 
pit  on  the  day  of  the  accident;  and  this  with  full  knowledge  of  the 
contrary  evidence  of  Willoz,  Stucke  and  Lasker. 

Indeed,  Willoz  was  pointedly  asked  the  question  whether  it  was  a 
fact  or  not  that  Stucke  and  Villa  were  engaged  at  work  together  in 
the  pit,  and  his  answer  was  an  emphatic  negative,  coupled  with  the 
affirmative  declaration  that  Stucke  and  Lasker  were  the  pitmen,  and 
not  Villa  and  Stucke. 

We  say  with  perfect  confidence  upon  the  faith  of  this  testimony 
that  Villa  and  Stucke  were  not  engaged  as  pitmen  on  the  day  of  the 
accident,  and  were  not  fellow -servants  in  that  respect;  and  no  fault 
or  negligence  is  attributable  to  Lasker,  who  was  the  fellow-servant 
of  Stucke — he  having  completed  his  job  and  been  sent  to  the  black- 
smith's shop,  and  there  assigned  to  duty  at  the  time  of  the  accident. 

What  is  the  state  of  the  evidence  with  regard  to  Villa  and  Stucke 
having  been  associated  as  motorman  and  conductor  on  cars  No.  16  and 
No.  17,  and,  therefore,  fellow -servants  and  mutually  responsible  for 
Villa's  fault  in  having  left  the  switch  open? 

In  his  examination  in  chief  Villa  stated  that  he  brought  car  No.  16 
from  the  shed  near  by  to  the  pit  for  repairs,  and  that  Stucke  was  not 
on  the  car  at  the  time,  but  was  standing  at  the  toolroom  about  sixty 
feet  away.  That  the  switch  being  closed  at  the  time,  he  had  to  turn 
it  so  as  to  admit  car  No.  16  to  the  pit  track;  and  that,  while  it  was 
his  duty  to  have  closed  the  switch  after  the  car  had  passed  through, 
he  left  it  open  inadvertently.  But,  inasmuch  as  this  part  of  his  tes- 
timony had  failed  to  connect  the  plaintiff  with  his  negligent  act  of 
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leading  the  switch  open,  couDBel  for  the  defendant,  after  having 
plied  bim  with  a  ^eat  many  qaestions,  succeeded  in  eliciting  from 
the  witness  (V.Ua)  that  Stucke  was  acting  as  conductor  of  car  No.  16 
at  the  time  it  was  moved  from  the  shed  to  the  pit — same  being  dia- 
metrically opposed  to  his  previoas  statement — thas  placing  upon  him 
(StQcke)  a  share  of  the  responsibility  for  the  accident.  But  Stucke 
affirms  the  trnthfclness  of  Villa's  first  statement  and  denies  the 
second. 

The  testimony  of  the  witness  is  equally  as  conflicting  and  equivo- 
cal in  respect  to  his  movement  of  car  No.  17  as  it  was  with  regard  to 
that  of  car  No.  16.  As  a  witness,  he  said  that  when  the  repairs  on 
car  No.  16  had  been  completed  ^'  he  turned  it  out  to  put  car  No.  17 
in  its  place,  and  when  car  No.  17  came  into  the  pit  the  crew  of  that 
car  took  car  No.  16  off  the  pit  track.  That  he  himself  ordered  them 
to  take  car  No.  16  off  of  the  track." 

Then  the  witness,  appearing  to  have  overlooked  the  fact  that  he 
bad  JQSt  stated  that  car  No.  17  was  brought  into  the  pit  by  its  own 
erew — that  Is  to  say,  by  its  own  conductor  and  motorman — declares 
that  he  opened  the  switch  for  car  No.  17  to  pass  into  the  pit  and  again 
left  it  open,  notwithstanding  it  was  his  duty  to  have  closed  it  after 
the  car  had  passed  through. 

Upon  this  evidence  of  the  witness  Villa,  two  questions  sug- 
gest themselves,  (1)  why  did  he  volunteer  his  services  to  open  the 
switch  for  car  No.  17  to  pass  through,  knowing  that  it  was  being 
operated  by  a  motorman  whose  duty  it  was  to  perform  that  service; 
(2)  and  why  did  he  make  the  statement,  that  failing  to  close  the 
switch  after  the  passage  of  the  car  was  his  (Villa's)  fault,  when  he 
knew  there  was  a  conductor  on  the  car  whose  duty  he  had  sworn  it  to 
have  been  to  close  itf  There  can  be  no  other  answer  to  these  queries 
than  that  they  were  required  by  the  exigencies  of  the  case;  as  without 
them  there  was  no  possible  way  of  connecting  the  plaintiff  with  his  own 
confessed  negligence.  For  it  is  evident  that  his  having  left  the  switch 
open  after  car  No.  16  had  passed  through,  was  insufficient  to  put  the 
blame  upon  him,  as  car  No.  17,  which  inflicted  the  injury,  passed 
tbroogh  sui>sequently. 

But  this  witness'  testimony  proves  too  much,  in  that  it  shows  that 

in  point  of  fact  the  switch  was  closed  after  car  No.  16  passed  through; 

otherwise  Villa  would  have  had  no  occasion  to   open  it   for  car  No. 

17  to  pass  through ;  consequently  the  movement  of  car  No.  16  had 
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DO  effect  on  the  case.  And,  in  another  respect,  it  proves  too  little,  as 
it  fails  to  show  that  the  plaintiff  had  anything  to  do  with  the  move- 
ment of  car  No.  17. 

Our  conclusion  is  that  the  statements  of  Villa  are  too  confusing 
and  conflicting  to  rest  an  opinion  upon,  and  without  them  the  com- 
pany's defence  is  altogether  without  support;  and  upon  the  other 
evidence  the  conclusion  is  irresistible  to  the  effect  that  the  accident 
and  injury  were  exclusively  attributable  to  the  fault  of  the  defend- 
ant's agents  and  employees,  who  were  not  the  plaintiff's  fellow- 
servants. 

Plain  as  we  conceive  the  proof  in  favor  of  the  plaintiff  to  be,  we 
are  of  opinion  that  a  few  of  the  principles  of  law  applicable  thereto 
may  be  appropriately  cited. 

The  general  proposition  on  which  the  claim  of  the  plaintiff  is 
grounded  is,  that  the  law  requires  the  master  or  employer  to  pro- 
vide fot  his  servant,  or  employee,  a  safe  place  for  the  performance 
of  the  (^uties  which  devolve  upon  him  in  the  course  of  his  employ- 
ment. 

The  Code  declares,  in  express  terms,  that  <*  masters  and  employ- 
ers are  answerable  for  the  damage  occasioned  by  their  servants  and 
overseers  in  the  exercise  of  the  functions  in  which  they  are  em- 
ployed."    R.  C.  C.  2820. 

A  distinguished  author  has  well  said  that  the  ''invitation  to  come 
upon  dangerous  premises  without  apprising  him  of  the  danger  is 
just  as  culpable,  and  an  injury  resulting  from  it  is  just  as  deserving 
of  compensation  in  the  case  of  a  servant  as  in  any  other  case. 

''  Moreover,  no  reason  of  public  policy,  and  none  to  be  deduced 
from  the  contract  of  the  parties,  can  be  suggested  which  would 
relieve  the  culpable  master  from  responsibility. 

''  A  man  can  not  be  understood  as  contracting  to  take  upon  him- 
self risks  which  he  neither  knows  nor  suspects,  nor  has  reason  to 
look  for;  and  it  would  be  more  reasonable  to  imply  a  contract  on 
the  part  of  the  master  not  to  invite  the  servant  into  unknown  dan- 
gers than  one  on  the  part  of  the  servant  to  run  the  risk  of  them. 

''  But  the  question  of  contract  may  be  put  entirely  aside  from  the 
case,  and  the  responsibility  of  the  master  may  be  planted  on  the 
same  ground  which  would  render  him  responsible  if  the  relation  had 
not  existed. 

''Whether  invited  upon  his  premises  by  the  contract  of  service  or 
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by  the  calls  of  basiness,  or  by  direct  request,  is  immaterial;  the  party 
extending  the  invitation  owes  a  daty  to  the  party  accepting  it  to  see 
that  at  least  ordinary  care  and  pradence  are  exercised  to  protect 
him  against  dangers  not  within  his  knowledge  and  not  open  to 
obeeryation.  It  is  a  rnle  of  jastice  and  right  which  compels  the 
master  to  respond  for  a  failure  to  exercise  that  care  and  prudence.'' 
Cooley  on  Torts,  Sec.  650. 

To  the  same  purport  are  the  following  reported  cases,  viz :  Ryan 
TB.  Fowler,  24  N.  Y.  410;  Strahlendorf  vs.  Rosenthal,  80  Wiscon- 
sin, 674;  Perry  vs.  Marsh,  26  Alabama,  669;  Walsh  vs.  Put.  Valve 
Co.,  110  Massachusetts,  28;  Horner  vs.  Nicholson,  66  Mo.  22. 

It  was  held  in  Wheeler  vs.  Wason  Manufacturing  Company,  186 
Massachusetts,  294,  that  '*  the  master  must  use  ordinary  diligence 
and  care  to  provide  a  safe  place  for  the  servant  to  work  in.'' 

In  Nason  vs.  West,  78  Maine,  263,  it  was  held  '*  that  the  master  is 
liable  if  he  knew  or  ought  to  have  known  of  the  dangerous  condi- 
tion of  the  place,  and  the  servant  did  not  and  could  not  reasonably 
know  of  the  danger  thereof." 

The  same  author.  Judge  Oooley,  states  the  rule  again  in  the  follow- 
ing terms,  viz. : 

*' Negligence  does  not  consist  in  not  putting  one's  buildings  or 
machinery  in  the  safest  possible  condition,  or  in  not  conducting  one's 
business  in  the  safest  way ;  but  there  is  negligence  in  not  exercising 
ordinary  care,  that  the  buildings  and  machinery,  such  as  they  are, 
shall  not  cause  injury,  and  that  the  business  as  conducted  shall  not 
infiiet  damage  upon  those  who  themselves  are  guilty  of  no  neglect  of 
prudence.^*     Jd.,  Sec.  651. 

In  Smith  vs.  Sellers,  40  An.  527,  this  court  said:  '<  That  the  ser- 
vant assumes  the  risk  only  of  such  hazards  as  are  apparently  inci- 
dental to  an  employment  intelligently  undertaken;"  and  in  stating 
the  converse  of  that  proposition  we  said,  that  if  the  servant  'Ms 
aware  that  proper  precautions  have  not  been  taken  for  his  safety, 
and  still  continues  in  the  service,  notwithstanding  the  risk,  he  will 
be  considered  as  having  assumed  the  responsibility  of  his  own 
secnrity."     Erslew  vs.  Railroad  and  Traction  Oompany,  49  An.  86^ 

Again: 

"  An  employer  who  is  engaged  in  a  hazardous  enterprise  can  not 
be  required  to  give  to  every  laborer  a  positive  guarantee  against 
danger,  and  immunity  against  injury,  which  might  be  suffered  from 
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accidental  and  fortaitouB  canaes  overwhich  he  could  exerciie  no  control, 
and  of  the  likelihood  of  their  occurrence  he  coald  have  enterUined 
DO  appreheoeioD  at  the  time  the  contract  o[  employment  was  entered 
Into,  or  previous  to  the  happening  of  the  accident  occaalonlng  tbe 
injury." 

The  following  adjudicated  casee  in  other  joriedictiona  support  the 
foregoing  proposition,  viz. :  Leovy  vs.  Railroad  Company,  139  Maai. 
5S4;  Sullivan  vs.  Manufacturing  Co.,  113  Mass.  398;  Coombs  tb. 
Cordage  Company,  112  Ma^s.  572;  Wood  on  Master  and  SsrvsDt, 
p.  809. 

In  our  opinion  the  foregoing  authorities  when  applied  to  the  evi- 
dence fully  demonstrate  that,  as  between  the  master  and  the  servaat, 
the  former  was  at  taniC;  we  must,  therefore,  consider  what  effect  wa« 
produced  upon  their  relations  by  the  intervention  of  a  fellow-servBDl. 
if  there  was  one. 

As  a  matter  of  fact,  the  proof  shows  that  car  No.  8  of  the  defend 
ant's  French  Market  line  came  into  the  barn  from  the  street,  paaiiec 
through  a  switch  that  had  been  carelessly  left  open,  and  came  inti 
collision  with  car  No.  17,  which  was  standing  over  the  pit,  and  causei 
the  plaintiff's  injury. 

It  shows  that  car  No.  17  came  in  from  the  street  previooaly  ani 
passed  throagb  the  switch  and  onto  the  pit  track  tor  the  purpose  o 
having  some  repairs  made,  and  that  said  car  was  operated  by  its  owl 
conductor  and  motorman. 

Hence,  the  conclusion  to  be  drawn  from  the  evidence  ia  that  tb 
switch  was  left  open  through  the  fault  of  the  motorman,  or  condac 
tor,  of  car  No.  IT,  one  or  both ;  and  to  their  fault  and  negligence  th' 
accident  is  wholly  aitributable. 

And  it  is  not  claimed  that  the  plaintiff  was  either  motorman « 
conductor  of  car  No.  17. 

It  is  quite  evident  that  the  movement  of  car  No.  16,  which  pre 
ceded  car  No.  17  on  the  pit  track,  had  nothing  to  do  with  tli 
accident,  because  the  proof  is  positive  that  the  switch  was  cloti 
when  car  No.  17  came  into  the  barn,  and  its  motorman  had  to  ope 
it  to  permit  it  to  pass  through. 

Takine  theRe  facte  Into  consideration  the  conclusion  is  Itresistib 

that  neither  Villa,  Laaker  nor  Stucke  had  any  agency  in  the  matti 

of  leaving  the  switch  open  for  car  No.  17  to  pass  onto  the  pit  Iracl 

ft  Is  equally  evident  that  there  was  neither  co-association  or  fetlov 
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service  between  the  coDdactor  and  motorman  who  operated  car  No. 
8  of  ibe  French  Market  line  of  cars  and  the  plaintiff  who  was  work- 
iogr,  temporarily,  in  the  emergency  pit.  Their  service  and  employ- 
ment sastained  no  possible  relation  to  each  other. 

Bat  conceding,  for  the  argument  merely,  that  the  relations  of  fel- 
low-service did  exist  between  the  plaintiff  and  Villa,  the  alleged 
acting  conductor  of  car  No.  16,  or  between  him  and  the  conductor 
and  motorman  of  car  No.  17,  and  yet  the  master  is  not  absolved  from 
liability  to  the  plaintiff  as  his  servant,  as  he  was  guilty  of  culpable 
negligence  in  that  he  placed  him  at  work  in  the  emergency  pit  upon 
the  spur  of  the  moment,  without  apprising  him  of  the  danger  of  the 
sitoation  and  the  risk  he  would  have  to  undertake  in  accepting  that 
employment;  and  because  of  his  failare  to  post  any  notice  giving  due 
warning  to  servants  of  the  danger  of  the  employment,  and  because 
of  his  failure  to  place  in  the  rear  of  the  cars  coming  over  the  pit  any 
block  or  impediment  of  any  kiud  to  protect  same  from  such  a  colli- 
sion as  the  one  which  occasioned  the  plaintiff's  injury. 

For  if  the  plaintiff  had   been  a  fellow -servant  of  either  of  said 
servants,  that  fellow -service  would  not  relieve  the  defendant  from  the 
jost  consequences  of  its  own  fault  and  negligence,  to  which  the  plain- 
tiff did  not  contribute.     And  more  particularly  is  that  proposition 
clear  when,  as  in  this  case,  the  alleged  fellow -servant.  Villa,  was 
anthorized  and  empowered,  in  the  absence  of  the  superintendent,  to 
give  orders  and  instructions  to  others;  and  who  did  actually  assign 
the  plantiff  to  the  particular  cmty  in  question  by  order  of  the  super- 
intendent, but  in  so  doing  failed  to  give  him  any  information  as  to 
the  character  of  the  service  which  would  be  required  of  him,  or  of 
the  ri>k8  and  dangers  incident  to  the  employment.     On  this  ques- 
tion we  find  the  following  authorities  pertinent: 

In  Grand  Trunk  Railway  Co.  vs.  Oummlngs,  106  U.  S.  700,  the 
coort  say  ^'  that  if  the  negligence  of  the  company  contributed  to, 
that  is  to  say,  had  a  share  in  producing  the  injury,  the  company  was 
liable,  even  though  the  negligence  of  a  fellow -servant  of  Oummings 
waH  contributory  also.  If  the  negligence  of  the  company  contributed 
to,  it  must  necessarily  have  been  an  immediate  cause  of  the  acci- 
dent, and  it  is  no  defence  that  another  was  likewise  guilty  of  a 
wrong." 

In  Town  vs.  Railroad  Co.,  87  An.  630,  this  conrt  said  that  ^'  it  is 
now  settled  upon  the  very  highest  authority  that  when  the  injury  is 
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caased  partly  by  the  negligence  of  a  fellow -servant  and  partly  by 
the  failure  of  the  company  to  provide  proper  and  saitable  apparatus, 
the  negligence  of  the  co-servant  will  not  exonerate  the  company 
from  the  consequences  of  its  own  fault."  Citing  Grand  Trunk  Rail- 
way Co.  vs.  Cummings,  supra,  and  Ellis  vs.  Railway  Co.,  95  N.  Y. 
546. 

In  Myhan  vs.  Electric  Light  and  Power  Co.,  41  An.  964,  this  court 
clearly  defined  the  duty  of  the  master  to  hi-)  servants,  in  regard  to 
employing  them  in  any  dangerous  enterprise,  in  the  following 
emphatic  language,  viz. : 

*'  At  any  rate  it  was  the  duty  of  the  defendant  company  to  h&ve 
known  of  the  dangerous  character  and  condition  of  the  electric 
wires.  The  knowledge  which  they  ought  to  have  had  the  law  pre- 
sumes, juris  et  de  jure,  they  had.  Even  had  the  company's  repre- 
sentatives sworn  that  they  did  not  know  of  the  same,  such  ignorance 
on  their  part  would  not  have  exonerated  them. 

'^  A  superior  is  presumed  to  know,  and  in  law  knows,  that  which  ft 
is  his  duty  to  know — namely,  whatever  may  endanger  the  person  and 
life  of  his  employee  in  the  discharge  of  his  duties. 

*'  In  such  cases,  the  superior  is  bound  to  specially  warn  the 
employee  of  the  nature  of  the  danger,  and  will  not  be  excused  in 
case  of  injury,  unless  he  prove  that  the  employee  well  knew  of  the 
danger,  and,  notwithstanding,  exposed  himself  willingly  and  deliber- 
ately to  it." 

The  purport  of  the  doctrine  therein  announced  is,  that  notwith- 
standing a  servant  is  employed  by  a  representative  of  a  corporation 
to  perform  a  dangerous  service  for  the  company,  and  without  its 
actual  knowledge,  that  the  duty  is  imposed  upon  the  representative 
to  warn  the  employee  of  the  hazard  of  the  employment;  and  in  case 
of  the  failure  of  the  representative  to  give  such  warning  and  injury 
result  to  the  servant,  full  knowledge  of  its  representative's  fault  wilj 
be  imputed  to  the  company  and  it  will  be  charged  with  full  respon- 
sibility therefor. 

In  Carey  vs.  Sellers,  41  An.  500,  a  similar  principle  was  announced. 

In  Laning  vs.  Railroad  Company,  49  N.  Y.  534,  the  proposition  is 
very  well  put  in  these  words,  viz. : 

''That  some  general  agent,  clothed  with  the  power  to  make  per- 
formance for  the  master,  has  not  done  his  duty  at  all,  or  has  not 
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done  it    well,    neither  shows  a    performance   by  the  master  nor 
ezciises  the  master's  non- performance. 

'*  When  it  is  done,  and  not  till  then,  his  daty  is  met  or  his  contract 
is  kept. 

i»  *****  4t 

"  If  a  master's  personal  knowledge  of  defects  be  necessary  to  his 
liability,  the  more  he  neglects  his  business  and  abandons  it  to  others, 
the  less  will  he  be  liable." 

The  principle  announced  in  that  case  was  applied  in  Poirier  vs. 
Carroll,  35  An.  699. 

In  Railway  Co.  vs.  Ross,  112  U.  S.  377,  the  governing  rale  in 
respect  to  a  master's  exoneration  from  liability  to  his  servant  on 
accoont  of  the  negligence  of  a  fellow -servant  is  thus  stated,  viz.: 

*'  When  the  service  to  be  rendered  requires  for  its  performance 
the  employment  of  several  persons,  as  in  the  movement  of  railroad 
trains,  there  is  necessarily  incident  to  the  service  of  each  the  risk 
that  the  others  may  fail  in  the  vigilance  and  caution  essential  to  his 
safety.  And  it  has  been  held  in  numerous  cases,  both  in  this  coun- 
try and  in  England,  that  there  is  implied  in  his  contract  of  service 
in  SDch  a  case  that  he  takes  upon  himself  the  risks  arising  from  the 
negligence  of  his  fellow -servants,  while  in  the  same  employment, 
provided  always  the  master  is  not  negligent  in  their  selection  or  reten- 
tion, or  in  furnishing  adequate  materials  and  means  for  the  work;  and 
that  If  injuries  then  befall  him  from  such  negligence,  the  master  is 
not  liable." 

But,  in  applying  the  foregoing  principle,  the  court  said : 

''The  doctrine  assumes  that  the  servant  causing  the  injury  is  in 
the  employment  with  the  servant  .(who  is)  injured,  that  is  that  both 
are  engaged  in  one  common  employment. 

The  question  in  all  cases,  therefore,  is,  what  is  essential  to  render 
the  service  in  which  difTerent  persons  are  engaged  a  common 
employment? 

The  court  in  their  opinion  quote  with  approval  the  following 
excerpt  from  the  opinion  of  the  Lord  Chancellor,  in  Coal  Company 
TS.  Reid,  2  Macqneen,  266,  viz.: 

''It  is  necessary,  however,  in  each  particular  case,  to  ascertain 
whether  the  servants  are  fellow -laborers  in  the  same  work,  because, 
although  a  servant  may  be  taken  to  have  engaged  to  encounter  all 
the  risks,  which  are  incident  to  the  service  which  he  undertakes,  yet 
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he  can  not  be  expected  to  anticipate   those  which  may  happen  to 
him  on  occasions  foreign  to  his  employment. 

When  servants,  therefore,  are  engaged  in  different  departments 
of  duty,  an  injury  committed  by  <one  servant  upon  another,  by  care- 
lessness or  negligence  in  the  course  of  his  peculiar  work,  is  not 
within  the  exemption,  and  the  master's  liability  attaches  in  that 
case  in  the  same  manner  as  if  the  injured  party  stood  in  no  sach 
relation  to  him." 

The  court  also  cites  with  approval  the  following  extract  from  the 
Lord  Chancellor,  in  McNaughton  vs.  Railroad  Company,  19  Conrt 
Sessions,  271,  viz. : 

That  the  master's  liability  ''might  be  sustained  without  conflicting 
with  the  English  authorities,  on  the  ground  that  the  workmen  in 
that  case  were  engaged  in  totally  different  departments  of  work; 
the  deceased  being  a  joiner,  or  carpenter,  who,  at  the  time  of  the 
accident,  was  engaged  in  repairing  a  railroad  carriage^  and  the  per- 
sons by  whose  negligence  his  death  was  occasioned  were  the  engine 
driver  and  the  person  who  arranged  the  aivitchea.^^ 

From  that  statement,  the  facts  would  appear  to  have  been  almost 
idetitical  with  those  of  the  instant  case.  And  in  the  principal  caae, 
the  court  speaking  through  Mr.  Justice  Field,  in   summing  up,  said: 

'*  To  bring  the  case  within  the  exemption  there  must  be  this  most 
material  qualification,  that  the  two  servants  must  be  men  in  the 
same  common  employment  and  engaged  in  the  same  common  work 
under  that  common  employment." 

Again : 

'<  There  is,  in  our  judgment,  a  clear  distinction  to  be  made  in  the 
relation  to  their  common  principal  between  servants  of  a  corpora- 
tion exercising  no  supervision  over  others  Engaged  with  them  in  the 
same  employment,  and  agents  of  the  corporation  clothed  with  the 
control  and  management  of  a  distinct  department  in  which  their 
duty  is  entirely  that  of  direction  and  superintendence. 

'*  A  conductor  having  the  entire  control  and  management  of  a 
railway  train  occupies  a  very  different  position  from  the  brakeman, 
the  porters  andjother  subordinates  employed.  He  ip,  in  fact,  and 
should  be  treated  as  the  personal  representative  of  the  corporation, 
for  whose  negligence  it  is  responsible  to  subordinate  servants. 


I) 


'*  In  no  proper  sense  of  the  term  is  he  a  fellow-servant  with  the 
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feremui,  the  brakeman,  the  porters  and  the  enRineer.  The  latter 
are  fellow -servaDts  in  the  running  of  the  train  under  his  dir  'Ction; 
tt  to  them  and  the  train  he  stands  in  the  place  of  and  represents 
the  corporation." 

In  our  opinion,  that  decision  has  peculiar  applicability  to  the 
inslant  case  for  the  reason  that  the  proof  shows  that  the  plaintifT 
was  assigned  to  duty  in  the  emergency  pit  by  the  superincende^t  of 
the  company,  Willoz,  and  that,  by  his  personal  order,  the  plaintifT 
was  summoned  and  assigned  to  that  employment  throueh  the  medium 
of  Villa,  as  his  agent  and  vice  principal,  reprebenting  the  corpora- 
tion. 

In  Towns  vs.  Railroad  Company,  37  An.  630,  this  court  recognized 
the  principle  announced  in  the  JSosscase,  and  observed  that  the  doc- 
irijie  of  common  employment  of  several  servants  being  necessary 
to  the  master's  exoneration  from  liability  '*  has  not  had  extensive 
application  in  this  State,  but  it  has  nevertheless  been  recognized." 
Hugh  vs.  Railroad. 

And  then  the  court  announced  its  opinion  as  follows,  viz. : 

'*  There  is  a  tendency  in  modern  jurisprudence  and  legislation  to 
Umit  the  extreme  operation  which  has  been  given  to  it  by  the  courts 
•f  this  country  and  of  England. 

^'  And  here  the  Supreme  Court  of  the  United  States  has,  in  a  very 
leeent  decision,  placed  a  very  important  limitation  upon  it,  by  hold- 
ing that  the  conductor  of  a  train  and  the  employees  do  not  bear  the 
relation  of  fellow -servants  to  (each  other),  and  that  the  company  is 
responsible  to  them  for  injuries  resulting  from  his  neglect  of  duty." 
Bailroad  Company  vs.  Ross,  112  U.  S.  377. 

In  Railroad  Company  vs.  Baugh,  149  U.  S.  368,  the  court  through 
Mr.  Justice  Brewer  held  that  an  engineer  and  a  fireman  of  a  locomo- 
tive engine,  running  alone  without  any  train  attached,  are  fellow - 
servants  of  the  company,  so  as  to  preclude  the  latter  from  recover- 
ing from  the  company  for  injuries  CHUsed  by  the  negligence  of  the 
former;  but  in  so  doing  the  court  distinguished  that  case  from  the 
fiotf  case,  and  affirmed  the  latter,  and  in  the  course  of  their  opinion 
said: 

''The  inquiry  must  always  be  directed  to  the  real  powers  and 
duties  of  the  officials,  and  not  merely  to  the  name  given  to  the  office. 
The  regulations  of  the  company  can  not  make  the  conductor  a  fel- 
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law-Bervftot  with  the  sabordlnatee,  and  thns  override  the  lai 
annonnced  in  the  Ron  caae." 

The  oplnioD  In  that  caae  takes  a  v«tj  wide  rang?,  and  statea  tbi 
principles,  as  recognized  in  that  conrt,  with  reference  to  a  master* 
daty  and  liability  to  his  Berrant,  as  well  as  the  principles  apoi 
wbicb  his  exoneration  from  liability  on  account  ot  the  negligence  o 
a  fellow- servant  depends,  with  so  mnch  care,  and  with  snob  consnm 
mate  ability,  that,  In  our  yiew,  we  can  not  close  this  opinion  witboo 
qnotlDg  them  in  extento,  as  tbey  are  not  only  the  most  recea 
expressions  of  that  conrt,  but  bear  npoo  the  issaee  to  be  decided  ii 
this  case  with  especial  force  and  pertinency. 

"A  master,"  say  the  conrt,  "employing  a  servant  implied!; 
engages  with  bim  that  the  place  in  which  he  is  to  work,  and  the  tool 
and  machinery  with  which  he  Is  to  work,  or  by  which  be  is  to  be  snr 
rounded,  shall  be  reasonably  sate.  It  is  the  master  who  Is  to  providi 
the  place  and  the  tools  and  the  machinery;  and  when  he  employe 
one  to  enter  into  his  service  he  impliedly  says  to  him  Chat  there  is  m 
other  danger  in  the  place,  the  tools  and  tbe  machinery  than  sach  si 
is  obvious  and  necessary. 

''  That  positive  duty  does  not  go  to  the  exleat  of  a  guarantee  o 
safety,  but  it  does  reqnire  that  reasonable  prccaotions  be  taken  U 
secure  safety;  and  it  matters  not  to  tbe  employee  by  whom  thai 
safety  is  secured,  or  tbe  reasonable  precautions  therefor  are  taken. 

"  He  has  a  right  to  look  to  the  master  for  the  discharge  of  that  duty 
and  If  the  master,  instead  of  dischai^ing  It  himself,  sees  fit  to  havi 
it  attended  to  by  others,  that  does  not  change  the  measure  ot  tbi 
obligation  to  tbe  employee,  or  the  lalter's  right  to  insist  tbat  reason- 
able precaution  shall  be  taken  to  secure  safety  in  those  respects. 

"  Therefore,  it  will  be  seen  tbat  the  question  turns  rather  on  tb« 
character  of  the  act  than  the  relations  ot  the  employees  to  esct 
other.  If  thr-  act  is  one  done  In  the  discharge  of  some  positive  dulj 
of  the  master  to  the  servant,  then  negligence  in  tbe  act  is  the  negli- 
gence of  the  master,"  etc. 

Not  only  do  the  foregoing  decisions  show  that  the  master  is  nol 
relieved  from  liability  to  the  servant  is  case  an  injury  is  1  n  Hie  ted  n  pen 
bim  through  the  fault  or  negligence  of  another  servant,  nnless  boib 
of  them  were  engaged  in  a  common  employment,  and,  therefors, 
fellow-servants;  but  that  be  Is  not  relieved  therefrom  if  the  felloir- 
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servant,  who  is  eog^aged  in  a  common  employment  with  the  servant 
who  is  injured,  is  entrusted  with  the  additional  duty  of  seeing  to  it 
that  the  injured  servant  is  provided  with  a  reasonably  suitable  place 
to  work  in,  and  reasonably  safe  and  suitable  tools  to  work  with — as 
in  BQch  case  the  fellow -servant  becomes  a  vice  principal  pro  hac  vice. 

And  npon  this  la^t  proposition  Justice  Brewer,  speaking  for  the 
court,  approvingly  quotes  the  following  extract  from  the  opinion  of 
the  court  in  RaUroad  Company  vs.  Moore,  29  Kansas,  682,  viz. : 

"  A  master  assumes  the  duty  toward  his  servant  of  exercising 
reasonable  care  and  diiigence  to  provide  the  servant  with  a  reasona- 
bly safe  place  at  which  to  work,  with  reasonably  safe  machinery, 
tools  and  implements  to  work  with,  with  reasonably  safe  material  to 
work  upon,  and  with  suitable  and  competent  fellow -servants  to 
work  with  him ;  and  when  the  master  has  properly  discharged  these 
daties,  then  at  common  law  the  servant  assumes  all  the  risks  and 
hazards  incident  to  or  attendant  upon  the  exercise  of  the  particular 
employment,  or  the  performance  of  the  particular  work,  including 
the  risks  and  hazards  resulting  from  the  possible  negligence  and 
carelessness  of  his  fellow -servants  and  co- employees. 

**  And  at  common  law,  whenever  the  master  delegates  to  any 
ofieeTy  servant,  agent  or  employee^  high  or  low,  the  performance  of  any 
cf  the  duties  above  mentioned,  which  really  devolve  upon  the  master 
himself,  then  such  officer,  servant,  agent  or  employee  stands  in  the  place 
of  the  master,  and  becomes  a  substitute  for  the  master,  is  liable  for  his 
acts  or  his  negligence  to  the  same  extent  as  though  the  master  himself 
Aad  performed  the  acts,  or  was  guilty  of  the  negligence, ^^ 

The  foregoing  statement  of  the  provisions  of  the  common  law  is 
very  clear  and  unmistakable ;  and  being  applied  to  this  case  it  fully 
demonstrates  that,  inasmuch  as  neither  the  defendant  nor  any  one  of 
bis  agents  or  servants  is  shown  to  have  provided  the  plaintiff  with  a 
reasonably  safe  place  at  which  to  work,  the  condition  upon  which 
the  latter  is  supposed  to  have  legally  assumed  the  risks  and  hazards 
incident  to  his  employment  had  not  arisen. 

The  learned  Justice  thus  proceeds : 

'^It  would  be  very  easy  to  accumulate  authorities  on  those  propo- 
sitions, for  questions  of  this  kind  are  constantly  arising  in  the  courts. 
It  is  enough,  however,  to  refer  to  those  in  this  court.  In  the  case 
of  Hongh  vs.  Railway  Company,  100  U.  S.  213,  and  Northern  Pacific 
Railroad  Company  vs.  Herbert,  116  (J.  S.  642,  this  court  recognized 
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be  master's  obligation  to  provide  reasonably  sattable  place  and 
lacbinery;  and  that  a  tsilnre  to  disobarRe  tbla  duty  exposed  him 
D  liability  for  in}Dry  cansed  thereby  to  the  servant,  and  thai  it  ii 
nmaterial  hwo  or  by  toAotn  the  matter  discharged  that  duty. 

"  The  liability  was  not  made  to  depend  in  any  manner  npon  the 
rade  of  service  of  a  co-employee,  but  npoo  tbe  cbaracter  of  ihe 
ct  itself  and  a  breach  of  positive  obliKation  by  tbe  master,"  etc. 

Having  made  a  careful  and  extended  examination  of  tbe  antbori- 
les.  Stale  and  Federal,  Engllah  and  American,  we  have  reached  tbe 
irm  coDclDsion  that  the  liability  of  the  defendant  Is  fnlly  made  onl, 
,ad  tbat  the  plaintiff  is  entitled  to  judsment;  bat  we  are  of  opinion 
hat  for  the  loss  of  a  leg  which  was  antpntated  below  the  knee,  tbe 
.moant  awarded  by  the  jury  is  excessive  and  most  be  reduced. 

At  tbe  time  of  the  accident,  the  plaintiff  was  abont  twenty-three 
'ears  of  age,  and  both  strong  and  healthy.  He  had  no  other  meani 
if  support  than  that  afforded  him  as  a  conductor  of  an  electric  car, 
or  which  be  was  receivlog  about  forty  dollars  per  month,  or  foni 
lUDdred  and  eighty  dollars  per  annum.  Placing  bis  life  expectancy 
it  thirty  yeatf,  be  might  be  reasonably  expected  to  earn  about  flf- 
een  tboneand  dollars  during  that  period  of  time. 

But  tbe  loss  of  a  leg  will  not  deprive  him  of  tbe  means  or  ablbt] 
>.'  making  something  in  the  way  of  a  enbslstence  for  blmselt  and 
amily;  but  at  the  same  time  we  must  take  into  account  the  plaintiS'i 
^eat  physical  pain  and  suffering  as  tbe  result  of  bis  injuries. 

Many  precedents  may  be  easily  cnlled  from  our  own  reports,  fron 
vhich  an  intelligent  estimate  of  the  proper  allowance  may  be  made 

In  Barkednll  vs.  Railroad  Company,  23  An.  180,  tbe  coart  afflrnec 
I  verdict  of  fifteen  tbonsand  dollars  tor  the  loss  of  both  of  a  child'i 
egs. 

In  Oboppln  vs.  Railroad  Company,  17  An.  19,  the  court  afHrmed  i 
rerdictof  tweuty-flve  thousand  dollars  tor  the  loss  ot  one  leg.  li 
Eetcbum  vs.  Railroad  Co.,  88  An.  777,  the  court  atOrmed  a  verdic 
)f  ten  thousand  dollars  for  the  loss  of  an  arm. 

In  Thompson  vs.  Railroad  Company,  47  An.  1107,  this  cour 
lUuwed  twenty-five  hundred  dollars  tor  the  toss  of  an  eye. 

In  Nelson  vs.  Railroad  Company,  49  An.  — ,  this  court  allowei 
twenty  thousand  tor  the  loss  ot  botb  legs.  In  Penniaton  vs.  RailroB< 
Company,  34  An.  777,  the  court  affirmed  a  verdict  of  six  thoussDi 
tor  a  fractured  leg. 
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Id  Railroad  Company  vs.  Stout,  17  Wallace,  19,  the  Sapreme  Ooart 
affirmed  a  verdict  of  seven  thousand  five  hundred  dollars  for  the  loss 
of  one  foot.  In  Railroad  Company  vs.  Mares,  123  U.  S.  710,  the 
court  affirmed  a  verdict  of  twenty  thousand  dollars  for  the  loss  of 
both  legs.  And  in  Railroad  Company  vs.  Herbert,  116  U.  S.  642,  the 
court  affirmed  a  verdict  of  twenty -five  thousand  dollars  for  the  loss 
of  one  leg — a  case  possessing  many  of  the  features  of  this  case,  and 
tbe  defence  against  which  was  the  alleged  exoneration  of  the  master 
because  of  the  negligence  of  complainant's  fellow -servant. 

In  our  opinion  the  award  of  the  jury  should  be  reduced  to  the  sum 
of  ten  thousand  dollars,  with  legal  interest  from  judicial  demand. 

It  is  therefore  ordered  and  decreed  that  the  amount  of  the  judg- 
ment appealed  from  be  reduced  to  the  sum  of  ten  thousand  dollars, 
and  that,  as  thus  amended,  same  be  affirmed,  with  all  costs  of  appeal 
taxed  against  the  plaintiflP  and  appellee,  and  those  of  the  lower  court 
to  be  taxed  against  the  defendant  and  appellant. 

Miller,  J.,  concurs  in  the  decree. 

On  Application  for  Rehearing. 

A  re- examination  of  this  cause  has  confirmed  us  in  the  correct- 
ness of  oar  original  conclusions  in  so  far  as  the  questions  of  law 
are  concerned ;  but  on  a  closer  study  of  the  facts  and  circumstances 
of  the  accident,  and  the  character  of  the  injury  received  by  the 
plaintiff,  we  incline  to  the  opinion  that  the  allowance  of  ten  thou- 
sand dollars  is  excessive,  and  should  be  reduced  to  six  thousand 
dollars. 

It  is  therefore  ordered  and  decreed  that  the  amount  awarded  the 
plaintiff  be  reduced  to  six  thousand  dollars;  aad  that  as  thus 
amended  same  be  maintained,  and  the  rehearing  be  refussd. 


No.  12,706. 

J.  A.  Fay  &  Egan  Company  vs.  Ouachita  Excelsior  Saw  and    i  50  m 
Planing    Mills,    Limited;     Hirsch    &    Gathright,     Gar-  '— 

NI8HEES. 

L  Attempted  seizure  by  garni shment  process  of  rights  of  judgment  debtor  under 
an  existing  contract.  Unsatisfactory  answers  of  garnishees  and  rule  to 
traverse. 

2.  Because  the  interest  of  judgment  debtor  could  not  be  definitely  determined  at 
trial  below,  nom  constat  that  there  may  not  be  an  eventual  right  or  interest  in 
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or  flowing  (rom  IJie  oontraol,  wSLch  Is  atlll  In  force  and  oporatlon,  aocrDlng.or 
CO  accrue,  to  tbe  debtor  at  the  tlnie  of  termiuallon  tbereof  and  then  aacer- 
talnable,  wblob  may  be  made  available  under  the  aeiiure. 
S.  iDBtead.  tberefore,  of  decreeing  agalaat  plaintiff  and  releaaJnK  garni  all  eel,  llDal 
dlapoeltlon  ofcaieabould  bare  lieen  postponed  until  termlDatJon  of  oontnet, 
wltb  reservation  ol  pialnlifl'B  rlghla  under  ibe  aelzurc. 

APPEAL  rrotn  the  Plftb  Jadtcial  District  Court  for  the  Parish  of 
Onachiu.    PoU,  J. 

A.  A.  Ounby  for  Plaiotitts,  Appellants. 

Stubbt  &  Ruetell  (or  GarniaheeB,  Appellees. 

ArgDed  aod  submitted  Febraary  2S,  1898. 
Opinion  handed  dowo  March  7,  1896. 

The  opinion  of  tbe  court  was  delivered  by 

Blanchabd,  J.  Plaintiffs,  Indgment  creditors  of  defendants, 
cansed  execntion  to  issue  and  cited  Hirscb  &  Oabhrigfat  as  gar- 
nishees, nnder  allegations  that  they  were  indebted  to  defendants  and 
had  in  their  possession  property  belonging  to  defendants,  or  In 
which  they  had  an  interest,  proponnding  to  the  garnishees  Intem^a- 
tories  toQching  this  indebtedness  and  possession  of  property. 

To  the  answers  returned  by  the  garnishees  to  tbe  Interrogatorisi, 
plaintiffs  objected  and  took  a  role  to  traverse  and  (or  judgment  over 
against  them  for  the  amount  of  their  claim. 

Prom  an  adverse  decision  on  the  trial  of  this  rule,  plaintiffs 
appeal. 

Their  judgment  against  defendanta  is  dated  March  S,  1897. 

On  April  17,  following,  the  defendant  corporation  and  Hltsch  A 
Qathright  entered  Into  a  business  agreement  and  contract. 

Out  of  this  contract,  it  is  claimed,  gtev  the  relationship  of  debtor 
and  possessor  of  property  on  tbe  part  o(  Hirscb  &  Gathright, 
toward  tbe  corporation,  upon  which  Is  predicated  the  garnishment 
proceedings  against  tbem. 

Tbe  contract  had  been  in  force  just  two  months  when  Hirsch  ft 
Gathright  were  cited  as  gBrnishees. 

They  returned  their  answers  ten  days  later,  or  on  the  29th  June, 
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The  case  tama  on  the  coDStruction  of  the  contract,  the  provisions 
of  which  are  substantially  as  follows : 

Hirseh  &  Gathriicht  owned  five  thousand  saw- logs  afloat  in  the 
Ouachita  river,  with  facilities  for  the  acquisition  of  more.  They 
desired  to  have  these  logs  and  others  to  be  acquired  sawed  into  lum- 
ber. For  this  purpose  they  were  to  deliver  the  logs  at  the  mill  of 
defendant  company.  The  term  of  the  contract  was  one  year  and  all 
logs  acquired  by  the  garnishees  in  that  time  were  to  be  included  in  it. 
For  the  purposes  of  the  contract  the  logs  were  to  be  valued  at  three 
dollars  per  thousand  feet,  log  measure,  when  delivered.  The  mill 
was  to  manufactnre  the  logs  into  lumber,  and  dry  and  load  the  tim- 
ber  on  cars  for  shipment  according  to  the  orders  of  the  garnishees. 
For  this  service  the  mill  was  to  be  paid  three  dollars  and  fifty  cents 
per  thousand  feet,  lumber  measure.  The  sale  and  disposal  of  the 
lumber  devolved  exclusively  on  the  garnishees,  and  out  of  the  price 
received  therefor  they  were  to  retain,  first,  three  dollars  per  thou- 
land  feet,  value  of  the  timber,  and,  next,  pay  over  to  the  mill  three 
dollars  and  fifty  cents  per  thousand  feet,  cost  of  sawing,  drying  and 
loading  the  timber  on  the  cars.  Should  the  lumber  sell  for  a  price 
exceeding  six  dollars  and  fifty  cents  per  thousand  feet,  twenty- five 
per  cent,  of  such  excess  was  to  be  retained  by  the  garnishees  as 
credit  on  an  indebtedness  due  them  by  the  mill  for  advances  there- 
tofore made  by  them,  and  the  remaining  seventy -five  per  cent,  was 
to  be  paid  over  to  the  mill.  It  was  stipulated  that  the  delivery  of 
the  logs  was  not  to  be  considered  as  a  sale  or  transfer  of  any  prop- 
erty interest  in  them  to  the  mill,  and  the  mill  was  not  to  become  the 
owner  of  the  lumber  manufactured  therefrom,  and  its  interest  in  the 
logs  was  confined  to  the  amount  mentioned  as  compensation  for 
sawing,  drying  and  loading  on  the  cars  for  shipment.  The  account 
for  the  sale  of  the  lumber  to  be  rendered  by  the  garnishees  to  the 
mill  people  on  the  10th  of  each  month  for  all  sales  to  such  date,  and 
the  amonnt  due  the  mill  as  compensation  for  the  manufacture  and 
shipment  of  the  lumber  was  to  be  paid  by  the  garnishees  on  demand, 
less  the  amount  of  current  advances  which  they  might  make  to  the 
mill  to  pay  the  expenses  of  operating  the  same.  While  the  contract 
was  for  one  year,  either  of  the  parties  thereto  could  withdraw  from 
the  same  on  thirty  days'  written  notice. 

Following  the  execution  of  the  contract  the  mill,  under  the  same 
management  and  without  any  apparent  change,  proceeded  to  saw  up 
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the  logs  furnished  by  the  garnishees,  the  lumber  from  which  wu 
shipped  in  their  name  and  under  their  orders,  sold  and  the  proceedi 
received  by  them. 

The  seizure  under  the  garnishment  process  did  not  and  could  not 
put  an  end  to  the  contract,  and  the  arrangement  thereunder  hat 
continued  in  force  and  operative.  At  least  it  was  so  down  to  the 
time  the  judgment  herein  was  rendered,  October  16,  1897,  and  there 
was  no  suggestion  in  argument,  and  none  in  the  briefs,  that  since 
then  it  has  ceased  to  be  operative,  or  that  either  party  has  withdrawn 
therefrom  after  the  thirty  days'  notice  provided  for.  It  is  proper  to 
assume,  therefore,  that  the  intent  and  purpose  of  the  contract  is 
still  being  carried  out,  that  the  garnishees  are  still  supplying  the 
means  to  operate  the  mill  and  logs  to  be  sawed,  and  that  the  mill  is 
still  sawing  lumber  and  loading  it  on  the  cars  for  shipment  and  sale 
by  the  garnishees,  and  that  this  will  continue  down  to  the  end  of 
the  contract  period,  April  17,  proximo,  a  little  more  than  one  month 
hence. 

In  the  view  we  take  of  the  case  as  presented,  we  do  not  find  it 
necessary  at  this  time  to  pass  upon  the  character  of  the  contract 
under  consideration,  to  decide  whether  it  be  a  contract  of  lease  or 
sale,  or  partnership,  or  merely  one  of  employment  of  the  mill  by  the 
garnishees  to  saw  their  logs  into  lumber  and  dry  and  load  the  same 
into  cars. 

Whiche.ver  or  whatever  it  be,  the  judgment  debtor  had  an  interest 
therein,  or  rights  growing  out  of  the  same,  which  might  well  be  the 
subject  of  seizure  by  the  judgment  creditor. 

It  may  be  that  this  interest,  or  these  rights,  could  not  be  definitely 
determined  when  the  case  was  tried  below,  and  that,  therefore,  no 
judgment  could  be  rendered  therefor  at  that  time  against  the  gar- 
nishees. 

But  this  does  not  preclude  the  possibility  or  even  probability  of  an 
eventual  or  residuary  right  or  interest  in  the  contract,  or  flowing 
therefrom,  accruing  to  the  judgment  debtor  at  the  time  of  the  ter- 
mination thereof,  which  was  sequestered  under  the  seizure  and  may 
be  made  available  for  the  payment  or  part  payment  of  plaintiff's 
judgment. 

It  was  not  simply  what  the  mill  was  actually  entitled  to  receive 
from  Hirsch  &  Gatbright  at  the   moment  of  the   levy  under  the  writ 
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that  was  seized,  but  also  whafcever  amonnt  should  or  would  be  due 
it  on  final  adjustment  and  settlement  of  the  contract  affairs. 

The  seizure  covered  all  the  rights  of  the  mill  and  obligations  of 
the  garnishees  that  might  accrue  under  the  contract,  as  well  as  those 
existing  at  the  time  of  seizure.  The  petition  invoking  the  garnish- 
ment process  explicitly  declares:  '*  For  the  purpose  of  gamisheeing 
and  seizing  the  indebtedness  and  obligations  of  said  Hirsch  &  Gath- 
right,  under  the  contract  aforesaid,  petitioner  propounds  the  fol- 
lowing interrogatories,"  etc.,  and  among  the  prayers  of  the  petition 
is  one  '*  for  the  sum  that  may  be  found  to  be  due  to  the  Ouachita 
Excelsior  Saw  and  Planing  Mills,  Limited."  And  in  the  petition  for 
rule  to  traverse  the  answers  of  the  garnishees,  the  distinct  claim  ia 
made  that  under  the  garnishment  process  plaintiffs  had  seized  In  the 
hands  of  the  garnishees  '*  all  they  might  owe  under  the  contract 
'    *    *    either  at  the  time  of  the  seizure  or  subsequent  thereto." 

The  notice  of  seizure  served  by  the  sheriff  on  the  judgment  debtor 
recites,  among  other  things,  that  he  had  seized  in  the  hands  of 
Hirsch  &  Gathright  all  moneys,  obligations,  profits  or  remuneration 
which  said  firm  may  owe  the  judgment  debtor  under  the  contract 
between  them  or  otherwise. 

Instead,  therefore,  of  a  final  judgment  against  the  plaintiffs  on 
their  proceedings  in  garnishment  against  Hirsch  &  Gathright,  and 
dismissing  the  latter  with  a  decree  in  their  favor,  the  final  disposi- 
tion of  the  case  should  have  been  postponed  until  the  contract 
between  the  judgment  debtor  and  the  garnishees  had  run  its  period, 
or  was  otherwise  terminated,  with  full  reservation  of  plaintiff's  right 
at  that  time  to  a  full  and  explicit  accounting,  adjustment  and  settle- 
ment of  affairs  under  and  proceeding  from  the  contract,  including 
the  right  to  oppose  all  items  of  debit  and  credit,  the  necessity  and 
reasonableness  of  all  advances,  whether  of  supplies  or  money,  made 
and  received,  of  all  labor  employed,  of  all  payments  made  for  sala- 
ries and  on  labor  account,  etc.,  and  with  recognition  of  plaintiff's 
right  to  then  make  amenable  to  the  satisfaction  or  part  satisfaction 
of  their  judgment  whatever  might  be  found  justly  due  the  judgment 
debtor,  if  anything,  on  this  accounting  and  settlement,  which  would 
likewise  take  into  consideration  and  subject  to  the  scrutiny  and 
opposition  of  plaintiffs  the  shipments  and  sales  of  lumber,  the  expense 
scconnt  thereof ,  etc.,  under  the  contract.  And  experts  and  auditors 
iBight  be  called  in  and  appointed  by  the  court  to  examine  the 
U 
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acconnte,  ascertain  the  true  sitoation  and  determine  what  amount, 
if  any,  was  due  the  mill  on  final  Bettleotent,  submitting  their  report 
SB  the  law  directs.     G.  P.  442,  443,  446  e(  teq. 

For  the  reasons  assigned  it  is  ordered  and  desreed  that  the  jodi:- 
naent  appealed  from  be  annoUed,  avoided  and  reversed,  and  th&l 
this  cause  be  remanded  to  the  court  below  to  be  proceeded  witfa 
according  to  the  views  herein  expressed,  and  the  law,  costs  ol  appe& 
to  be  borne  by  the  garnishees,  appellees. 

NicHOLXs,  C.  J.,  dissents. 


State  of  Louisiana  vs.  Ulvsbeb  Richabd. 

A  graadjory  without  having  beard  vita  esses  may  return  an  Indictment  Inlocoun 
The  grand  Jury  oiaf  prefer  oharges  toauded  upon  theJtDOWledge  ot  membera  <i 

tbe  bod;. 
The  District  Attorney  can  not  be  examined  on  a  motion  to  quaab  [or  the  purpot 

otproTlDg  by  him  that  the  Indictment  bad  been  preferred  without  evidence  c 

guilt  of  tbe  acoused. 

APPEAL  from  the  Eleventh  Judicial  District  Court  for  tbe  Parisl 
of  Acadia.     Dvprf,  J. 

M.  J.  Cunningham,  Attorney  Qeneral,  and  R.  Lee  Garland,  Distric 
Attorney  (P.. A.  Simmon*,  Jr.,  ot  Counsel),  for  PlaintitI,  Appellee. 


E.  P.  Veazie  for  Defendant,  Appellant. 

Snbmltted  on  briefs  February  26,  1898. 
Opinion  handed  down  March  7,  1898. 

The  opinion  ot  the  court  was  delivered  by 

Breaux,  J.  The  question  before  ns  for  determination  ts  wbethe 
the  preferment  by  a  grand  jury  of  an  indictment  (it  found  wlthoi: 
any  evidence  its  to  the  guilt  ot  the  accused)  may  be  proved  by  th 
prosecuting  officer. 

Tbe  facts  are  that  one  indictment  numbered  4S8  bad  been  qaasbe 
in  this  case.     The  grand  jury  retorned  a  second  indictment  No.  46 
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on  Janoary  6,  1898.  The  next  day  prior  to  plea  pleaded  the  defend- 
ant interposed  the  objection  that  the  grand  jary  entered  this  indict- 
ment without  having  heard  any  evidence  whatever. 

On  the  trial  of  the  motion  to  quash  the  District  Attorney  was 
ez  tmined  as  a  witness,  and  was  asked  if  he  was  present  when  the 
indictment  was  found,  to  which  he  replied  that  he  withdrew  from  the 
deliberation  when  the  jury's  vote  was  taken. 

He  was  then  asked  whether  witnesses  had  been  examined  after  the 
indictment  No.  458  was  quashed  in  order  to  find  indictment  No.  462. 
He  refused  to  answer.  After  this  refusal,  another  question  was  pro- 
pounded, to -wit: 

"  Q.  Conceding  for  the  sake  of  question  that  the  grand  jury  heard 
evidence  on  which  they  based  the  indictment  458  did  they  hear  any 
eyidence  of  any  kind  in  order  to  find  indictment  No.  462?"  This 
also  he  declined  to  answer.  He  was  sustained  by  the  court  and  a  bill 
of  exceptions  was  taken  to  the  court's  rnling  setting  forth  the  facts. 
A  copy  of  the  District  Attorney's  testimony  was  annexed  to  the  bill 
of  exceptions. 

With  these  facts  before  us  we  have  given  all  attention  possible  to 
defendant's  position.  The  statute  having  made  it  the  duty  of  grand 
jurors  to  inform  the  grand  jury  of  any  violation  of  the  criminal  laws, 
which  may  have  come  to  his  knowledge,  it  follows  that  present- 
ment may  be  made  upon  the  knowledge  of  the  grand  jury  founded 
open  the  information  of  one  of  their  number.  This  knowledge  of 
one  of  the  grand  jurors  may  be  sufficient  for  the  exercise  of  their 
fanction  and  the  return  of  a  true  bill  in  a  case. 

In  a  charge  of  Associate  Justice  Field  of  the  Supreme  Court  of  the 
United  States  to  a  grand  jury  in  the  United  States  Circuit  Court  for 
the  District  of  California,  he  explained  to  the  jurors  'Hhat  their 
investigations  must  be  limited  to  such  matters  as  may  be  called  to 
their  attention  by  the  court  or  may  be  submitted  to  their  considera- 
tion by  the  District  Attorney,  or  should  the  District  Attorney  refuse 
to  act,  they  may  make  their  complaints  to  a  committing  magistrate, 
or  must  be  limited  to  such  facts  as  may  come  to  their  knowledge  in 
the  course  of  their  investigations  into  the  matters  brought  before 
them,  or  from  their  own  observations,  or  may  come  to  their  knowl- 
edge from  the  disclosure  of  their  associates."  We  take  it  that 
under  the  statutes  of  this  State,  and  under  the  authority  of  an  in- 
straction  to  a  jury,  which  must  command  respect  in  all  places  where 
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reasons  control,  the  grand  juries  have  the  right  to  originate- 
charges  against  offenders.  Such  we  take  it,  is  the  view,  in  other 
jurisdictions  under  statutory  provisions.  Merriam  and  TbompsoDf 
par.  615. 

It  has  been  decided  in  other  jurisdictions  that,  in  view  of  the  fact 
that  a  grand  juror  is  under  oath  to  make  only  true  presentment^ 
there  is  no  necessity  that  he  should  take  an  oath  as  a  witness. 
When  the  grand  jury  is  investigating  a  criminal  charge  or  after- 
ward, we  do  not  take  it  that  it  is  possible  under  the  law  to  compel 
the  District  Attorney  to  divulge  to  any  particular  individual  any 
of  the  secrets  of  the  grand  jury  not  due  to  the  public.  With  refer- 
ence to  the  latter,  secrets  not  due  to  the  public,  it  is  generally 
agreed  that,  in  case  of  perjury  of  any  one  before  that  body, 
a  grand  juror  may  be  called  upon  to  testify;  it  may  also 
be  that  he  may  also  be  called  upon  to  testify  that  the  number 
required  (twelve)  did  not  agree  to  the  return.  But  this  is  excep- 
tional. The  rule  is  that  the  proceedings  are  carried  on  in  secret, 
and  in  consequence  grand  jurors  and  the  prosecuting  oflScer  can  not 
be  made  to  divulge  any  facts  not  due  to  the  public.  The  practice  has^ 
never  been  under  statute  similar  to  the  one  to  which  we  have 
referred,  8upra,  extended  so  as  to  permit  an  examination  of  the 
prosecuting  officer,  for  the  purpose  of  proving  by  him  that  the 
indictment  had  been  preferred  without  any  evidence  as  to  the  guilt 
of  the  accused.  This  would  imply  the  right  of  a  defendant  to  be  fore- 
warned  of  proceedings  against  him,  and  to  insist  in  all  accusations 
that  evidence  be  heard  despite  the  fact  that  all  the  information 
needful  to  the  return  of  an  indictment  had  already  come  to  the 
grand  jury's  knowledge ;  and  further  it  would  enable  an  accused  to 
demand  as  a  right  to  be  informed  by  the  prosecuting  officer  whether 
the  charge  originated  with  the  grand  jury,  upon  information  received 
from  one  of  their  number,  or  after  having  heard  the  testimony 
of  other  witnesses.  This  would  have  the  appearance  of  calling  in 
question  the  validity  of  the  proceedings  of  the  grand  inquest  by  one 
of  its  own  members.  The  practice  of  admitting  the  presence  of  the 
prosecuting  officer,  at  times  during  the  proceedings,  must,  in  the 
order  of  things,  require  secrecy  of  him,  as  well  as  of  the  members 
of  the  grand  jury. 

The  rule  as  to  secrecy  includes  the  grand  jurors  themselves,  and 
the  prosecuting  officer.     Greenleaf,  Vol.  1,  par.  252. 
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The  duty  devolving  apon  the  prosecuting  officer  requires  that  he 
shall  examine  witnesses  when  called  upon  by  the  grand  jury,  and 
he  may  also  attend,  in  the  performance  of  this  service,  when  he 
jDdges  proper.  He  may  be  called  upon  for  instmction,  and  he  may 
also  be  present  to  advise  that  body,  but  he  should  not  be  present 
djriog  their  deliberations,  or  when  they  determine  whether  or  not 
to  return  a  true  bill. 

We  have  no  law  or  decision  in  support  of  the '  position  that  an 
accused  can  avail  himself  of  the  fact  of  the  occasional  presence  of 
the  prosecuting  officer,  to  prove  by  his  testimony,  that  no  testimony 
"wu  heard  by  the  grand  jury  prior  to  the  return  of  the  indictment 
to  which  he  is  called  upon  to  plead. 

It  might  be  different  if  the  case  were  one  in  which  the  accused 
was  made  the  victim  of  the  vindictive  zeal  of  some  one.  There  is 
nothing  of  the  kind  pleaded.  It  would  be  an  injustice  if  at  any 
time  the  grand  inquest  ia  the  most  remote  manner  were  to  avail 
itaelf  of  the  secrecy  of  its  proceedings  to  become  an  engine  of 
tinanny  or  abuse.  This  is  not  even  suggested  or  hinted  at  in  the 
pleadings. 

If,  as  we  may  infer  from  the  facts  in  the  record,  the  grand  jury  had 
preyionsly  heard  testimony,  and,  after  hearing  it,  had  returned  an 
indictment  into  court,  which  was  quashed,  there  was  not  the  least 
necessity  for  re-examining  the  witness  and  reconsidering  the  testi- 
niony,  to  return  another  indictment  into  court.  The  formality  of 
re-ezamination  of  witnesses,  or  of  reconsidering  the  knowledge 
Qpon  which  the  grand  jury  had  previously  acted,  would  have  been 
vain  and  tedious. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  is  affirmed. 


No.  12,723. 
Mbs.  Leonore  Murphy  vs.  H.  L.  Robinson. 

^bile  parol  eTidence  is  admissible  to  correct  an  error  In  the  description  of  prop- 
erty mortgaged ;  yet  a  special  demand  to  correct  should  be  made,  and  a  cor- 
rect description  of  the  property  should  be  set  forth  as  part  of  the  demand  to 
correct. 

tht  prayer  for  general  rotief  does  not  supply  failure  to  ask  for  an  amendment  of 
the  mortgage  of  property  incorrectly  described, 
•'odgment  was  annulled  and  case  remanded  for  proper  amendment. 
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Joseph  Moore  for  Defendant,  Appellee. 


Argued  and  submitted  February  9,  1898. 
Opinion  handed  down  March  7,  1898. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  This  was  an  action  of  foreclosure  of  a  mortgafi:e  via 
ordinariay  and  to  correct  an  erroneous  description  of  the  property 
mortgaged.  The  defendant  is  an  absentee  represented  by  a  curator 
ad  hoc.  In  her  petition  plaintiff  sets  forth  her  claim  and  alleged  that 
an  error  was  committed  in  the  deed  of  mortgage  she  holds,  signed  by 
the  defendant  as  mortgagor.  The  error  was  one  of  description.  The 
property  is  described  in  the  deed  of  mortgage  as  the  southwest 
quarter  of  Block  E  of  the  Reid  subdivision  of  lands  in  Lake  Charles, 
having  a  front  of  one  hundred  and  thirty- three  feet  on  Moss  street 
by  a  depth  running  back  east  between  parallel  lines  one  hundred  and 
thirty- three  feet. 

The  property  is  not  in  Block  E,  but  immediately  south  of  Block  E, 
and  is,  in  the  first  place,  described  in  plaintiff's  petition  as  it  is 
described  in  the  deed  of  mortgage  as  originally  given. 

Petitioner  alleged  in  the  second  place,  in  a  second  attempt  at 
describing  the  property,  that  there  is  error  in  this  description  owing 
to  the  fact  that  it  was  copied  from  the  deed  of  purchase  under  which 
the  mortgagor  became  the  owner  of  the  property,  and  in  this  attempt 
at  description  again  the  property  was  erroneously  described. 

Petitioner  alleged  that  the  property  is  not  within  the  limits  of 
Block  E,  and  that  it  is  not  at  the  northeast  corner  of  Moss  and  Divi- 
sion streets,  and  that  it  has  a  front  of  one  hundred  and  thirty -three 
feet  by  a  depth  of  the  same  number  of  feet.  This  also,  it  appears, 
was  an  error. 

An  attempt  was  made  to  amend  the  petition  on  the  day  the  case 
was  tried.     The  amendment  was  filed  too  late,  and  was  an  amend- 
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ment  which  should  have  been  served.  It  was  not  a  mere  omission 
in  pleading,  or  amendment  correcting  the  defect  of  an  original  peti- 
tion. Testimony  offered,  but  excluded  on  grounds  urged  by  the 
cantor  ad  Aoe,  was  at  variance  with  the  asserted  correct  description. 
The  cnrator  ad  hoc  pleaded  a  general  denial  and  specially  alleged 
that  the  property  upon  which  plaintiff  claimed  a  mortgage  was  not 
property  mortgaged. 

The  error  of  description  was  made  manifest  by  the  testimony 
offered,  but  excluded  on  the  alleged  ground  that  a  written  act  can 
not  be  changed  or  modified  by  parol  testimony ;  that  the  error  was 
not  alleged  sufficiently  to  admit  proof  and  that  plaintiff  had  failed  to 
pray  for  an  amendment  of  the  description  of  the  property  mort- 
gaged. 

The  suit  was  dismissed  on  the  ground  that  plaintiff  had  failed  to 
make  oat  a  case. 
From  the  judgment  of  dismissal  plaintiff  prosecutes  this  appeal. 
The  first  question  before  us  for  our  determination  is  whether  plain- 
tiff could  prove  that  there  was  error  in  the  description,  under  suffi- 
cient allegation,  and  have  the  deed  of  mortgage  amended  so  as  to 
embrace  the  property  actually  mortgaged  and  foreclose  the  mort- 
gage in  one  suit.  The  question  is  not  res  nova.  This  court  held  in 
two  cases  that  parol  evidence  is  admissible  to  correct  the  description 
of  real  estate  mortgaged  and  make  the  deed  correct  evidence  of  the 
intention  of  the  parties.  Levy  vs.  Ward,  88  An.  1088;  Armstrong 
TB.  Armstrong,  36  An.  549 ;  Moore  vs.  Stancel,  86  An.  820. 

Heason  and  authority  do  not  suggest  that  two  suits  should  be 
brought,  one  to  have  the  acts  amended  to  conform  with  the  inten  - 
tion  of  the  parties,  and  the  other  to  foreclose  the  mortgage  via  ordi- 
wria, 

Bnt  plaintiff  in  order  to  have  the  correction  made  must  set  forth 
tiie  correct  description  in  his  petition  and  ask  to  have  the  act 
amended  in  accordance  with  allegation  made. 

In  this  plaintlfl  has  failed.  It  has  been  decided  by  this  court  that 
in  petitory  action  a  legal  description  is  required  so  that  courts  may 
^ow  what  they  have  to  decide,  and  the  publicwhat  has  been 
decided.  A  designation  by  public  metes  and  bounds,  section  lines, 
B^u^eyors'  marks^  natural  limits  or  adjacent  properties  whose 
boondaiies  are  of  record,  should  be  given. 
The  same  requirement  applies  to  mortgages,  in  so  far  as  necessary 
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to  a  anfBcient  ideDtiflcatlon  and  deBoitioD  ot  tbe  property  morl^aited. 
It  was  the  daty  of  plaiatiff  to  make  her  demand  clear  and  definite. 

We  can  not  yield  to  equities  bo  tat  aa  to  grant  relief  beyond  tbat 
specially  asked.  The  prayer  (or  general  relief  did  not  bave  tbe  elFect 
of  supplying  the  omieeioa  of  needfnl  allegations  and  prayer  to 
amend  tbe  mortgage  of  plaintiff. 

But  there  was  no  necessity  to  dismiss  the  suit  in  tbe  lower  court. 
Tbe  case  might  bave  remained  on  tbe  docket  and  proper  amendment 
and  correction  made  after  required  notice. 

It  is  therefore  ordered,  adjudged  and  decreed  that  tbe  judgment 
appealed  from  is  annulled,  and  the  case  is  remanded  to  enable  tbe 
plalDtiff  to  amend  her  petition,  to  notify  the  defendant  and  to  be 
tried  and  decided  after  baving  admitted  evidence  admissible  under 
tbe  rules  of  evidence. 

It  is  farther  ordered  tbat  tbe  costs  of  appeal  be  paid  by  tbe 
appellee. 


NO.  12,477. 
A.  S.  B.  PiOR,  Tutor,  vs.  D.  U.  QiDDEt^s,  et  als. 
The  separate  creditor  o(  either  spouae  oaa  not,  after  dUiolucloa  ol  tbe  community . 
deal  with  an  undivided  iulerest  of  big  debtor  In  any  speoinc  piece  ot  property 
belonging  to  tbe  communliy,  proceed  against  It  by  direct  selEure.  Bell  it  and 
apply  Ita  proceeds  to  payment  of  his  debt. 
HIb  proper  course  1b  to  force  by  appropriate  proceedings  a  final  Bettlemeut  and 
liiiuldailon  ot  tbe  commuDlly,  and  then  to  subject,  by  process  o(  law,  the  inler- 

A  wife,  owning  by  Inheritance  an  undivided  half  of  a  plantation,  purchases  durlDg 


A  huaband,  who,  after  diasolutlon  ot  tbe  oommunlty  by  death  of  the  wife,  pay) 

out  of  hlB  own  tuoda  debts  of  tbe  commuulty,  becomea  aubrogated  to  the 

rlghtB  of  the  creditors  so  paid. 
AgalDHt  his  claim  for  ralmburaement  of  the  debts  tliua  paid— be  harlng  tbe,admln- 

iatratlon  of  the  property— prescript  Ion  does  not  run  until  a  liquidation  and 

aettlemeut  ot  tbe  oommuDltj. 
Wbere  tbe  separate  property  ol  the  wKe  during  her  lifetime  la  administered  by 

tbe  husband,  tbe  debts  iDcurred  in  such  administration,  suoh  as  ezpenaea  of 

eultivatlng  a  plaatatloD,  are  oommually  debts,  and  the  revenues  assets  of  the 

comuiuulty. 

APPEAL  from  tbe  Ninth  Judicial  District  Oonrt  for  the  Parish  of 
Bed  River.     Hall,  J. 
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WUkin9on  (fir  Wilkinson  and  John  I.  Teer  for  Plaintiff,  Appellant. 


J.  C  Egan^  Sr,^  for  Defendants,  Appellees. 


Argaed  and  submitted  May  10,  1897. 

Opinion  handed  down  December  29,  1897. 

Judgment  amended  and  rehearing  refused  March  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.  In  March,  1889,  D.  M.  Qiddens  contracted  a  loan 
of  money  from  the  plaintiff  and  to  secure  payment  thereof  executed 
a  mortgage  on  certain  lands  forming  what  is  known  as  '<  the  Sp'rowls 
Place  "  in  Red  River  parish. 

This  debt  remaining  unsettled,  an  action  was  brought  in  1898  to 
enforce  its  payment. 

A  short  time  prior  to  the  filing  of  that  suit  Giddens  made  what 
purported  to  be  a  final  settlement  with  his  sons,  R.  A.  and  A.  S.  Gid- 
dens, whose  tutor  he  had  been,  in  which  settlement  he  delivered  to 
them,  (M  their  inheritance^  along  with  other  property,  the  Sprowls 
Place,  which  he  had  a  few  years  previously  mortgaged,  as  his  own 
property,  to  plaintiff. 

Because  of  this  settlement  with  his  sons  and  this  delivery  of  the 
mortgaged  property  to  them,  the  sons  were  made  parties  defendant, 
along  with  the  father,  in  the  action  to  enforce  payment  of  the  debt 
for  borrowed  money,  and  the  settlement  and  delivery  was  asked  to 
be  avoided  in  so  far  as  the  same  affected  the  rights  of  the  complain- 
ing creditor. 

In  that  litigation  the  judgment  of  the  court  below  was  in  favor 
of  plaintiff,  decreeing  recovery  of  the  amount  sued  for,  recognizing 
the  mortgage  as  existing  on  the  interest  of  D.  M.  Giddens  in  the 
Sprowls  Place,  which  was  fixed  at  an  undivided  one -third  thereof, 
and  avoiding  the  settlement  and  delivery  of  property  made  by  Gid  - 
dens  to  his  sons,  so  far  as  the  same  affected  plaintiff's  right  as  mort- 
gage  creditor  to  the  extent  his  mortgage  was  recognized  in  the  judg- 
ment. 

From  this  Judgment  R.  A.  and  A.  S.  Giddens  prosecuted  an  appeal 
to  this  court,  and  in  1894  a  decree  was  handed  down  reversing 
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Id  part  the  jadgment  appealed  from  and  directing  that  the  rights  c 
the  plaintiff  ander  the  mortgage  be  reetricted  to  the  Interest  of  D.  M 
Qiddene  in  the  commnnlty  between  hlmaalf  and  his  deceased  wife,  t 
be  ascertained  by  proper  proceedinRs  in  the  court  below,  to  wbic 
conrt  the  case  was  remanded  for  the  purpose.  In  this  remanding  th 
rights  of  the  plaintiff  were  fully  reserved  to  make  effectnal  tor  tti 
satisfaction  of  bis  mortgage  the  interest  of  D.  M.  Qiddens  in  tb 
commnnity.     46  An.  1408. 

Following  this  the  present  suit  was  institated,  the  parpose  of  whic 
seems,  first,  to  bare  it  decreed  that  D.  M.  Qlddeos  owns  indlvidaall 
an  undivided  one-third  of  the  property  which  he  had  mortgaged  t 
plaintiff  in  1889,  and  snbiecting  same  to  the  satisfaction  of  the  mori 
gage  debt;  and,  (ailing  In  this,  second,  to  have  determined  the  intei 
est  of  said  Qiddena  in  the  commnnity  between  himself  and  hi 
deceased  wife,  to  the  end  that  the  same  may  be  made  amenable  i 
plaintiff's  claim  under  the  hypothecation  aforesaid. 

It  is  clear  that  the  Inqairy  bereia  must  be  limited  to  the  latter.  T^ 
decree  of  this  conrt  in  the  former  suit  directs  precisely  that  tt 
rights  of  plaintiff  under  the  mortgage  be  restricted  to  the  Interest  i 
the  elder  Oiddens  In  the  commnnity  between  himself  and  his  dea 
wife,  to  be  ascertained  according  to  law.  The  intention  and  declari 
tion  of  our  Judgment  in  that  controversy  was  that  the  case  t 
remanded  (or  a  settlement  of  commnnity  affairs. 

Tbie  involved,  first,  ascertaining  what  were  the  rights  of  ownei 
ship  of  the  commnnity  in  the  property  which  D.  M.  Giddens  ha 
mortgaged  to  plaintKf;  and,  second,  how  his  interest  in  the  sbai 
owned  by  the  community  might  be  affected  by  indebtedness,  it  so; 
due  by  blm  to  the  community,  or  by  the  commnnity  to  blm,  as  tt 
case  might  be.  And  then.  Anally,  should  anything  be  lett  to  Oidden 
as  the  resnlt  of  such  settlement  of  community  affairs,  to  apply  sain 
to  the  satisfaction  of  plaintiff's  mortgage  claim.  The  opinloa  of  th 
court  declared  that  the  community  between  the  bnaband  and  wii 
had  never  been  settled  and  liquidated,  and,  consequencly,  that  tt 
rights  of  the  spouses  bad  not  been  fixed  and  determined.  It  was  coi 
rectly  held  that  the  separate  creditor  ot  either  sponse  has  the  righ 
after  the  dissolution  ot  the  community,  to  have  the  communii 
liqnidated;  that  he  can  not  deal  with  an  undivided  interest  of  fa 
debtor  in  any  specific  piece  of  property  belonging  to  the  commnait, 
proceed  against  It  by  direct  setEure,  sell  it  and  apply  the  proceeds 
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payment  of  his  debt;  that  his  proper  course  is  to  force  by  appropri- 
ate proceedings  a  final  settlement  and  llqaidation  of  the  community  ^ 
and  then  to  proceed  legally  to  sabject  the  interest  of  his  debtor  thas 
foond  to  the  satisfaction  of  his  debt.     46  An.  1145. 

Thus  is  pointed  out  clearly  the  only  coarse  to  be  pursued  in  this 
later  edition  of  a  long  standing  litigation. 

Robert  H.  Armistead  died  in  1868.  He  left  surviving  him  a  widow, 
Looiaa  Armistead.  The  community  between  them  owned  at  the 
death  of  the  husband  several  small  Red  river  plantations.  There 
were  three  children  of  this  marriage  surviving  and  of  age  when  the 
father  died.  They  were,  Martha  E.,  Mary  Jane  and  John  H.  ^rmis- 
stead. 

The  first  was  married  to  J.  W.  Sandiford.  Mary  Jane  Armistead 
had  married  David  Briggs,  who  died  in  1862.  Three  children  were 
bom  of  this  marriage,  of  whom  two  were  living  when  the  grand- 
father, Robert  H.  Armistead,  died. 

Briggs  owned  some  cotton  which  was  sold  after  the  war  by  Robert 
H.  Armistead  and  netted  fifteen  hundred  dollars.  He  retained  this 
nun  in  his  hands  and  owed  it  at  his  death — one  half  to  Mrs.  Briggs, 
widow  in  community,  the  other  half  to  the  Briggs  children. 

Mrs.  Briggs,  the  widow,  in  1868,  just  after  the  death  of  her 
father,  married  D.  M.  Giddens.  Two  children  sprang  from  this 
Qnion— Robert  A.,  born  in  February,  1870,  Albert  S.  in  August,  1872 
One  of  the  Briggs  children  died  in  1871.  His  share  of  the  cotton 
money  (fifteen  hundred  dollars)  was  thereupon  inherited  by  his 
mother,  his  surviving  sister  of  the  full  blood,  Ella  Briggs,  and  his 
brother  of  the  half  blood,  Robert  A.  Qiddens.  In  what  proportion, 
it  is  not  material  to  inquire.  The  other  Giddens  child  had  not  then 
been  bom. 

Following  the  death  of  Robert  H.  Armistead,  his  widow  and  heirs 
effected  a  partition  of  the  estate.  The  widow  and  her  daughter 
^itfy  Jane  (Mrs.  Giddens)  were  awarded  as  their  share  what  was 
Imown  as  the  *'  Armistead  place" — the  home  of  the  family.  Mrs. 
Sandiford  and  J.  H.  Armistead  took  other  property. 

By  this  arrangement  Mrs.  Louisa  Armistead  and  Mrs.  Giddens 
acqoired  the  Armistead  plantation  in  the  proportion  of  three -fourths 
to  the  former  and  one- fourth  to  the  latter.  As  widow  in  community 
Mrs.  Armistead  owned  in  her  own  right  (there  being  no  debts)  one- 
^f  of  the  whole  place,  or  three*sixths.     Mrs.   Giddens,  as  one  of 
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three  heirs,  inherited  one-third  of  one-half,  or  one-sixth  of  the 
^hole.  They  each  owned  a  like  interest  in  the  property  which  fell 
to  Mrs.  Sandiford  and  J.  H.  Armistead  in  the  partition.  The 
parties  were  effecting  an  exchange.  The  two- sixths  interest  owned 
by  Mrs.  Sandiford  and  J.  H.  Armistead  in  the  Armistead  place  was 
exchanged  for  the  interest  Mrs.  Armistead  and  Mrs.  Q  id  dens  owned 
in  the  other  property.  The  latter  received,  relatively  to  each  other, 
the  two-sixths  interest  of  the  former  in  the  Armistead  place  in  the 
same  proportion  that  three -sixths  bear  to  one*  sixth. 

Thus  it  was  that  Mrs.  Armistead' s  interest  thereafter  in  the  Home 
place  was  three -fourths  and  Mrs.  Giddens  one- fourth. 

Mrs.  Louisa  Armistead  died  in  September,  1871.  She  had  made  a 
will  bequeathing  her  interest  in  the  Armistead  place  to  her  daughter, 
Mrs.  Giddens,  but  the  probate  of  this  will  was  successfully  resisted 
by  the  other  two  heirs  on  the  ground  of  informality,  etc.  This  left 
her  estate  to  be  inherited  according  to  law  by  her  three  children. 
Mrs.  Giddens,  as  one  of  the  heirs,  inherited  one-third  of  her 
mother's  interest  in  the  Armistead  place.  As  this  interest  was 
three -fourths,  it  thus  appears  that  Mrs.  Giddens,  by  the  death  of 
her  mother,  became  the  owner  of  another  fourth  in  the  property — 
making  her  the  owner  of  an  undivided  one -half  of  the  place,  and 
Mrs.  Sandiford  and  J.  H.  Armistead  each  the  owner  of  an  undivided 
fourth.   • 

In  December,  1871,  a  settlement  of  Mrs.  Armistead's  succession 
was  effected  in  this  wise :  Mrs.  Sandiford  and  J.  H.  Armistead  sold 
to  their  sister,  Mrs.  Giddens,  their  interest  in  the  Armistead  place 
for  three  thousand  three  hundred  dollars.  The  interest  thus  pur- 
chased fell  into  the  community  existing  between  D.  M.  Giddens  and 
his  wife.     C.  C.  240*^;  De  Sentmanat  vs.  Soul6,  33  An.  609. 

The  act  of  sale  and  transfer  does  not  state  the  property  thus 
acquired  was  for  the  separate  account  of  the  wife,  nor  that  its  pur- 
chase was  a  reinvestment  of  paraphernal  funds,  and  there  is  no  proof 
of  either  in  the  record.  No  cash  was  actually  paid,  but  fifteen  hundred 
dollars  of  the  three  thousand  three  hundred  dollars  was  acknowledged 
as  cash  received  by  D.  M.  Giddens,  being  the  amount  due  by  the 
succession  of  Robert  H.  Armistead  on  account  of  the  Briggs  cotton 
sold  as  hereinbefore  stated,  and  the  succession  and  heirs  released 
from  liability  therefor. 

By  this  arrangement  the  community  between  Giddens  and  his  wife 
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became  indebted  to  Mrs.  Giddens  (formerly  Briggs)  and  the  sarviv- 
iDg  Briggs  child  for  the  amount.  For  the  remaining  eighteen  hundred 
dollars  of  the  three  thousand  three  hundred  dollars  purchase  money  a 
note  was  executed  in  favor  of  Mrs.  Sandiford  for  nine  hundred  dol- 
lars, another  in  favor  of  Lisso  &  Bro.  for  six  hundred  and  twenty- 
nine  dollars  and  fifty -eight  cents,  and  a  third  in  favor  of  J.  H. 
Armistead  for  two  hundred  and  seventy-one  dollars  and  forty -two 
cents — all  payable  January  1,  1873,  with  eight  per  cent,  interest  from 
date  of  sale.  The  note  to  Lisso  &  Bro.  was  the  assumption  of  a  debt 
J.  H.  Armistead  owed  them.  This  eighteen  hundred  dollars  repre- 
sented by  the  three  notes  was  a  community  obligation. 

In  January,  1871,  D.  M.  Giddens  had  purchased  in  his  own  name 
seventy- one  acres  of  land  adjoining  the  Armistead  place  from  Tally 
Brown  and  wife.  This  property,  purchased  after  the  marriage,  fell 
into  the  community.  Its  price  was  six  hundred  dollars.  One -half  of 
this  sum  was  advanced  by  Mrs.  Louisa  Armistead  as  a  gift  to  her 
daughter,  Mrs.  Giddens.  Thus  the  community  became  indebted  to 
the  wife  for  three  hundred  dollars,  and  it  is  a  claim  now  due  her  heirs 
by  the  comnaunity.  The  seventy-one  acres  so  purchased  was  added 
to  and  became  part  of  the  Armistead  place.  This  place  originally 
embraced  two  hundred  and  ten  acres.  With  the  seventy -one  acres 
added  its  area  broadened  to  two  hundred  and  eighty-one  acres.  It  thus 
appears  that  in  acreage  the  land  bought  from  Brown  (seventy -one. 
acres)  constituted  one -fourth  of  what  was  known  as  the  Armistead  or 
Giddens  place  at  the  death  of  Mrs.  Giddens. 

And  it  appears  that  in  value  it  constituted  more  than  one- fourth, 
for  it  was  appraised  at  fourteen  hundred  and  twenty  dollars  on 
the  inventory  taken  in  the  succession  of  Mrs.  Giddens  shortly  after 
her  death,  while  the  original  Armistead  place  was  appraised  at  four 
thousand  nine  hundred  and  twenty -five  dollars. 

Mrs.  Giddens  died  in  October,  1873.  Ella  Briggs  died  in  Decem- 
ber of  the  same  year. 

Robert  A.  and  Albert  S.  Giddens,  sons  of  the  first  and  half  brothers 
of  the  latter,  were  their  only  heirs.  Thus  fell  to  them  their  mother's 
separate  estate,  as  well  as  the  claim  against  the  community  for  the 
fifteen  hundred  dollars  due  for  the  Briggs  cotton.  Also,  the  resid- 
uary interest  (if  any)  of  their  mother  in  the  community  property 
after  payment  of  the  debts  of  the  community. 

The  community  owned  at  the  death  of  Mrs.  Giddens,  as  we  have 
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seen,  one-half  ot  the  Armiate&d  plaoUtioa  and  the  sevent;-on« 
acres  bought  from  Brown  and  added  to  the  place. 

D.  M.  Giddene  cnltlvated  the  plantation  In  1674  and  18T5  rorhia 
own  acconnt,  and  at  the  close  ot  the  latter  year  be  exchanged  tba 
whole  ot  it  for  the  Sprowls  place  owned  by  J.  H.  Beatrd.  He  bid 
qnalifled  ae  natnral  tntor  to  his  minor  children,  and  a  family  meet- 
ing, convoked  In  their  Interest,  recommended  the  exchai^^  on  tb«ii 
behalf. 

The  Sprowls  place  contained  six  hundred  and  forty-three  acre*. 
Tlie  Armistead  place,  thongta  much  smaller,  waa  considered  moK 
valuable,  and  Beaird,  owner  of  the  Sprowls  place,  as  a  farther  con- 
sideration of  the  exchange,  assamed  payment  of  a  mortgage  iadebt' 
edness  (or  eight  hundred  and  seventy-nine  dollars  resting  upon  tb< 
Armistead  place.  This  eight  hundred  and  seventy-nine  doUarawu 
a  debt  dne  by  the  community  that  had  existed  between  Qiddeos  aii( 
hie  wife.  It  represented  the  note  executed  to  LIbbo  &  Bro.  for  ei: 
hundred  and  twenty-nine  dollars  and  fifty-eight  cents,  and  the  om 
executed  in  favor  of  J.  H.  Armistead,  for  two  hundred  and  mt 
entyone  dollars  and  forty-two  cents,  when  tbe  purchase  of  the  in 
tereet  of  Mrs.  Sandlford  and  J.  H.  ArmiBtsad  in  the  Armistead  plac 
bad  been  effected  in  tba  name  of  Mrs.  Oiddens,  less  a  small  credi 
paid  on  the  latter  note. 

Tbe  Sprowls  place  ttans  acquired  by  exchange  became  the  prop 
erty  of  tbe  community  and  of  the  heirs  of  Mrs.  Giddene  in  the  sam 
proportion  that  the  Armistead  place  was. 

The  addition  to  the  Armistead  place  of  the  seventy -one  acrt 
bought  of  Brown,  all  of  which  was  community  property,  gave  tli 
community  an  excess  over  tbe  heirs  In  this  place. 

The  beirs  can  not  complain  if  we  place  this  excess  at  one-eightb  < 
the  whole,  when  It  Is  considered  tbat  tbe  seventy-one  acres  wi 
quite  one-fourth  in  area  and  more  than  one- fourth  in  value  of  tl 
Armistead  place  exchauged  for  the  Sprowls  place. 

For  the  purpose  of  this  settlement  ot  tbe  community,  therefore, ) 
interest  in  the  Sprowls  place  will  be  computed  at  flve-eigbths  at 
tbe  interest  of  Mrs.  Qiddena'  heirs — Robert  A.  and  Albert 
Oiddena— at  three -eighths. 

The  community  creditors  must  be  settled  with  out  of  tbia  flv 
eighths  part  first,  and  then  one-bait  of  the  remainder,  if  any,  w 
accrue  to  the  heirs  of  the  dead  wife  and  tbe  otber  half  to  tbe  livii 
husband.     Durham  vs.  Williams,  32  An.  162. 
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The  only  commuDity  creditors  now  are  the  heirs  and  D.  M.  Gid- 
dena— the  latter  because  of  the  fact  that  after  the  dissolution  of  the 
community  by  the  death  of  the  wife  he  paid  debts  of  the  community, 
and  thereby  became  subrogated  to  the  rights  of  the  creditors  so  paid. 
Shropshire  vs.  Creditors,  15  An.  705;  Cairo  vs.  Creditors,  45  An.  462; 
Coon  vs.  Stringer,  14  An.  727. 

The  heirs  jointly  hold  the  following  claims  agains  the  community : 

AmonDt  for  wbich  the  BrfgK^  cotton  sold $1,000  00 

With  5  per  ceBt.  interest  from  the  time  D.  M.  Giddens  received  it,  De* 
cemoer  6,  lifTl. 

Amoont  received  by  D.  M.  Giddens  from  Mrs.  Louisa  Armlstead  and 
applied  to  part  payment  of  the  seventy-one  acres  of  land  bought 
from  Brown  300  00 

With  5  percent,  interest  from  date  of  parchase,  January  21,  1871. 

Tbree-eigbths  of  $879,  paid  or  assumed  by  Beaird  In  the  exchange  be- 
tween the  Armlstead  place  and  the  Sprowls  place 329  61 

With  5  per  cent,  interest  from  December  20,  1876. 

Total  principal $2,129  61 

D.  M.  Qiddens  holds  the  following  claims  against  the  community 
on  account  of  its  debts  paid  by  him  after  its  dissolution,  to- wit: 

JadKments  of  Julius  LIsso,  Gahagan,  Ferryman,  Llsso  ft Bro.,  and  Abney 

A  Love,  aggregating $1,426  18 

With  5  per  cent,  interest  from  (say)  January  1, 1874. 

Amoant  of  note  given  Mrs.  Sandiford  for  her  share  of  purchase  money 

ofinterestin  Louisa  Armintead's  succession 900  00 

With  5  per  cent,  interest  (say)  from  January  1, 1874. 

(The  teatimonv  of  D.  M.  Giddens  makes  it  clear,  we  think  that  this  note 

was  paid  after  death  of  his  wife) 
Amount  paid  (one-half)  on  account  of  purchase  of  seventy-one  acres  of 

land  from  Brown,  paid  by  Giddens  after  de«ith  of  his  wife 300  00 

With  h  per  cent.  Interest  from  January  21,  1874. 

Total  principal $2,626  18 

D.  M.  Giddens  individually  is  entitled  to  no  claim  against  the 
community  for  five-eighths  of  the  eight  hundred  and  seventy-nine 
dollars  paid  or  assumed  by  Beaird  in  the  exchange  between  the 
Sprowls  place  and  the  Armlstead  place,  for  the  reason  that  that  pro- 
portion of  that  sum  was  exclusively  a  community  asset  and  was  used 
to  settle  a  community  obligation.  It  was  not  the  payment  of  a  com- 
munity debt  out  of  his  own  funds. 

The  testimony  of  Giddens  that  other  community  debts  than  those 
mentioned  in  the  act  of  exchange  between  Beaird  and  himself  were 
assumed  by  Beaird  and  afterward  paid  by  Stringfellow,  when  he 
purchased  the  Armistead  place  from  Beaird,  should  have  been  ruled 
oat  on  the  objection  made  and  for  the  reasons  urged  in  the  bill  of 
exceptions.  Besides,  we  do  not  think  it  established  by  the  evidence 
received  that  other  debts  than  those  mentioned  in  the  act  of 
exchange  were  so  paid. 
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It  is  claimed  on  bebalt  of  the  plaintiff  that  Olddena  ie  entitled  hi 
other  credits  tban  tliose  allowed  for  debts  of  tbe  comnmntty  paid 
by  bim,  bat  we  have  not  touDd  that  this  ie  made  clear  by  the  testi- 
mony in  the  record. 

As  to  tbe  plea  of  prescription  urged  by  defendants  against  claims 
set  np  oQ  behalf  of  D.  M.  Olddena  against  the  commnnity,  it  safficeB 
to  Bay  that  no  prescription  rans  against  claims  paid  by  tbe  enrviving 
spouse,  who  has  the  administration  of  the  property,  until  a  liquida- 
tion and  settlement  of  the  commoDlty.  Succession  of  Blakey,  12 
R.  15S;  Succession  of  Farmer,  32  An.  1037;  McEalght,  Administra- 
tor, vs.  Calhoun,  36  An.  408. 

The  separate  property  of  tbe  wife  was  not  administered  by  bei 
daring  her  lifetime.  It  was  administered  by  tbe  husband,  D.M- 
Qiddens.  The  debts  incurred  in  cultivating  tbe  plantation  were, 
therefore,  commnnity  debts,  and  tbe  revenues  assets  of  the  com- 
mnnity. 

After  the  death  of  tbe  wife  and  dissolution  of  the  commnnity  th( 
cultivation  ot  tbe  plantation  by  tbe  surviving  spouse  was  for  bis  owr 
account — not  that  ot  tbe  commnnity,  nor  the  heirs  of  tbe  deceased 
spouse. 

The  community  interest  in  the  Sprowls  place  must  be  sold  to  paj 
tbe  community  debts  as  herein  set  forth,  and  tbe  proceeds  will  be 
dne  to  tbe  surviving  spouse  and  to  tbe  heirs  of  the  deceased  wife  in 
the  proportion  of  their  respective  claims. 

The  part  accruing  to  D.  M.  Glddens,  as  well  as  his  residuary  inter- 
est in  the  community  proceeds.  If  any,  after  payment  of  the  debts, 
must  be  applied  to  payment  of  plaintiff's  mortgage  claim. 

It  is  therefore  ordered  and  adjndged  that  tbe  Judgment  appealec 
from  be  amended  as  follows:  The  community  of  acquets  and  gAiai 
formerly  existing  between  D.  M.  Qiddene  and  Mary  Jane  Qiddene. 
his  wife,  Is  decreed  to  be  tbe  owner  of  an  undivided  Qve-eightbi 
interest  in  the  real  estate  known  as  "  the  Sprowls  place,"  acquitec 
from  J.  H.  Beaird  by  act  of  excbange  executed  on  December  20. 
1876. 

It  ia  further  decreed  that  tbe  commnnity  between  said  Qlddens  anc 
his  wife  is  indebted  to  Robert  A.  and  Albert  S.  Oiddens  jointly,  anc 
to  D.  M.  Oiddens,  respectively,  in  tbe  sums,  with  interest,  as  herein- 
before stated. 

It  ie  furtherdecreed  that  the  five-eighths  interest  of  the  commnnil} 
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in  the  Sprowls  place  be  sold  nnder  execution  to  pay  the  said  indebt- 
edness of  the  community,  and  in  the  event  the  proceeds  of  the  sale 
thereof  be  not  suflBlcient  to  settle  said  claims  in  full  that  the  same  be 
applied  to  their  payment  pro  rata. 

It  is  farther  decreed  that  the  payment  accruing  to  D.  M.  Giddens 
on  the  indebtedness  due  him  by  the  community,  as  well  as  his  resid- 
uary interest  in  the  community  proceeds,  if  any,  after  payment  of 
the  debts  herein  recognized,  be  applied  tirst  to  the  payment  of  plain- 
tiff's special  mortgage  and  judgment  for  eleven  hundred  dollars,  with 
eight  per  cent,  interest  thereon  from  April  1,  1890,  less  a  credit  of 
eighty- eight  dollars  paid  February  24,  1891,  and  costs  of  suit. 

It  is  farther  decreed  that,  as  thus  amended  and  substituted,  the 
judgment  appealed  from  is  affirmed,  costs  of  appeal  to  be  borne  by 
defend^ints. 

NiCHOLLS,  C.  J.,  takes  no  part  because  of  absence  when  case  was 
argued. 

Mb.  JusnriCB  Watkiks  recuses  himself,  having  been  of  counsel. 

On  Rehbabino. 

Blanchabd,  J.  It  is  insisted,  on  behalf  of  R.  A.  and  A.  S.  Gid- 
dens, that  the  judgment  of  the  court  decreeing  that,  in  the  event  the 
proceeds  of  the  sale  of  the  community  interest  in  the  **  Sprowls" 
place  be  not  safficient  to  settle  the  claims  asserted  on  behalf  of  their 
father  against  the  community,  and  those  held  by  themselves,  as  heirs 
of  their  mother,  against  it,  the  same  be  applied  to  their  payment  pro 
rafa,  is  erroneous,  and  that  they  are  entitled  to  be  paid  the  amount 
of  their  claim  by  preference. 

D.  M.  Giddens  himself  asserts  no  claim  in  opposition  to  his  sons. 
On  the  contrary,  he  is  on  their  side  of  this  controversy.  Bat  his 
mortgage  creditor,  Pior,  tutor,  asserts  it  for  him,  and  is  entitled  to  do 
so  under  the  law,  forcing  a  settlement  of  the  community,  to  the  end 
that  D.  M.  Giddens'  interest  therein,  both  as  creditor  and  part 
owner,  may  be  subjected  to  the  satisfaction  of  his  mortgage  rights. 

When  the  wife  died  the  acceptance  of  the  community  by  R.  A.  and 
A.  S.  Giddens,  then  minors,  was,  by  operation  of  law,  with  benefit  of 
inventory.  0.  C.  977.  But  time  went  on,  there  was  no  settlement 
of  community  affairs,  the  husband  continued  in  possession  and  enjoy- 
ment of  the  community  property,  until,  finally,  the  heirs  of  the  wife 
became  of  age  and  demanded  a  settlement  from  their  father.  He 
15 
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made  a  settlement  and  tamed  over  to  them  all  the  real  property  on 
hand,  under  the  pretence  that  it  was  paraphernal  in  character 
and  theirs  by  inheritance  from  their  mother.  This  is  the  same 
property  that  is  adjudged  by  this  coart  to  b3  community  property  to 
the  extent  of  five -eighths  thereof.  They  received  it  and  took  pos- 
session thereof  as  owners,  ignoring  entirely  the  rights  of  mortg^age 
thereon  claimed  by  Pior,  tutor. 

On  coming  of  age,  while  demanding  and  receiving  this  settlement 
and  entering  into  possession  of  all  the  property  as  the  result  thereof, 
they  failed  to  renounce  the  community.  0.  G.  1013,  1014,  1017,  1020, 
1032,  1033,  1050,  1054,  2410,  2428;  Succession  of  Baum,  11  R.  814. 
And  the  serious  effect  of  this  omission  in  cutting  them  off  from 
competition  wilh  this  creditor  for  the  huaband's  share  of  the  com- 
munity funds  might  be  urged  with  force.  Succession  of  Plantevigaes, 
28  An.  662;  0.  C.  988,  987,  994,  1009,  10 10. 

But  a  more  equitable  and  legally  satisfactory  method  of  settling 
this  controversy  is  at  hand. 

At  the  dissolutipn  of  the  marriage,  the  community,  as  we  have 
seen,  was  indebted  to  R.  A.  and  A.  S.  Qiddens  in  the  sum  of  fifteen 
hundred  dollars  with  five  per  cent,  interest  thereon  from  December 
6,  1871,  and  in  the  further  sum  of  three  hundred  dollars  with  like 
interest  from  January  21,  1871. 

At  the  same  time  it  owed  the  various  creditors,  mentioned  in  the 
opinion  in  chief,  amounts  aggregating  $2626.18. 

There  was  no  registry  of  any  legal  mortgage  afTecting  the  com- 
munity property.  R.  A.  and  A.  S.  Glddens  could  claim  no  priority  of 
payment  over  the  third  persons  who  were  creditors  of  the  com- 
munity along  with  themselves.  The  respective  claims  of  these  sev- 
eral creditors  were,  therefore,  as  between  themselves  of  equal  rank 
and  concurrent  against  the  commnnity  property. 

The  surviving  husband,  out  of  his  own  funds,  paid  all  of  these  out- 
standing community  debts,  except  that  due  R.  A.  and  A.  S.  Giddens, 
and,  by  subrogation,  became  a  creditor  of  the  commnnity  for  the 
claims  so  paid  by  him. 

Thereupon  he  and  his  two  sons,  being  the  only  creditors  of  the 
community  and  owning  together  in  equal  proportion  (he  one -half, 
they  the  other  half)  all  the  community  property,  their  respective 
claims  against  the  community  inatantly  extinguished  each  other,  pro 
tanto,  by  compensation  and  confusion.    0.  C.  2207,  2208,  2217,  2218; 
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Heirs  of  Gee  vs.  Thompson  and  Burns,  41  La.  An.  858;  Newman  .vs. 
Cooper,  50  La.  An.  — 

The  wife  died  in  the  latter  part  of  1878.  Taking  the  first  of  Jan- 
nary,  1874,  as  the  day  when  this  extinguishment  took  place,  the 
account  at  that  time  stood  thns : 

Affm-eKBte  amoDDt  of  coiaxnuDity  debts  paid  by  the  husband $2,626  18 

TheBriggs  cotton  claim  due  the  heirs $1,500  00 

With  5  per  cent,  interest  from  December  6,  1871  to  January  1, 

1874 154  00 

The  amount  due  the  heirs  on  account  of  money  supplied 
'  by  BJrs.  Louisa  Armistead  and  used  in  part  payment  of 

land  bought  from  Brown    300  00 

With  5  per  cent,  interest  from  January  21,  1871,  to  January  1, 

1874  44  00 


Totdl  due  B.  A,  and  A.  S.  Giddens 1,993  00 


Deducting  this  last  amount  from  the  sum  of  the  community  debts  paid 

bv  the  husband,  a  balance  of $628  18 

is  left,  and  represents  the  amount  due  D.  M.  Giddens,  on  the  first  of 
January,  1874,  by  the  community. 

From  this  must  be  deducted  the  three  hundred  and  twenty- nine 
dollars  and  sixty -one  cents,  being  three -eighths  of  eight  hundred  and 
seventy -nine  dollars,  paid  or  assumed  by  Beaird  in  the  exchange 
between  the  Armistead  place  and  the  Sprowls  place,  due  the  heirs  as 
of  date  December  20,  1875,  as  shown  in  the  opinion  in  chief. 

This  left  a  balance  of  two  hundred  and  ninety-eight  dollars  and 
fifty-seven  cents  due  the  husband  by  the  community,  and  the  same 
is  still  unsettled.  It  is  due,  however,  without  interest.  Succession 
of  Fitzwilliams,  3  La.  An.  489;  Succession  of  Bring^er,  4  La.  An. 
389. 

The  community  share  of  the  Sprowls  place  (see  opinion  in  chief) 
must  be  sold  to  pay  this  balance,  and  the  same,  when  realized,  is 
to  be  applied  on  the  debt  due  by  D.  M.  Giddens  to  Pior,  tutor,  and 
secured  by  mortgage  on  his  interest  in  the  community  share  of  the 
Sprowls  place;  and  the  residuary  interest  of  the  said  D.  M.  Giddens 
in  the  proceeds  arising  from  the  sale  of  the  community  share  of  the 
Sprowls  place,  after  payment  of  the  said  balance  of  two  hundred  and 
Dinety-«ight  dollars  and  fifty- seven  cents,  must  be  applied  to  the 
payment  of  the  remainder  of  the  plaintiff's  claim,  whose  mortgage 
is  recognized  as  binding  upon  the  remaining  interest  of  said  D.  M. 
Giddens  in  the  community  share  of  said  property. 

It  is,  therefore,  ordered  that  the  decree  hereinbefore  rendered  be 
amended  so  as  to  read  as  follows : 

The  community  of  acquits  and  gains  formerly  existing  between  D. 
M.  Giddens  and  Mary  Jane  Giddens,  his  wife,  be  decreed  to  be  the 
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rner  of  an  aodtvided  five-eightbs  interest  in  the  real  estate  known 
"  the  Sproffls  place,"  acquired  from  J.  H.  Beaird  by  act  of 
change  ezecated  on  December  20,  187R. 

It  is  further  decreed  that  the  community  between  said  Oiddeas  uti 
i  wife  le  indebted  ndto  D.  M.  Oiddens  in  the  snm  of  two  hnndred 
d  ninety-eight  dollars  and  flfty-eeven  cents,  for  which  jadgmentis 
reby  rendered  in  his  favor. 

It  is  farther  decreed  that  the  five-eighths  interest  of  the  corn- 
unity  in  the  Sprowls  place  be  sold  under  ezecntion  to  pay  said 
debtedness  of  the  community,  and  to  ascertain  the  residuary  inter- 
t  of  said  D.  M.  Oiddens  In  said  community  share. 
It  is  further  decreed  that  the  payment  accruing  Co  said  D.  M.  Qid- 
ma  on  said  indebtedness  due  him  by  the  commaniCy,  as  well  as  bia 
sldnary  interest  in  the  community  proceeds,  be  applied  to  the  pay- 
snt  of  plain  tiff 'a  special  mortgage  and  judgment  for  eleven  hon- 
ed dollars,  with  eight  per  cent,  interest  thereon  from  April  1,  IB90, 
)B  a  credit  of  eighty- eight  dollars  paid  February  24, 1891,  and  cosM 
suit  Id  both  courts. 

It  Is  further  decreed  that,  as  thus  amended  and  anbatitnted,  the 
dgment  appealed  from  is  affirmed. 
Rehearing  refused. 
Watkins,  J.,  recused. 


No.  12,661. 

LTSTAVB  A.   BKBAUX  VS.   BbkTBA   A.    LE  BLANC,   WIFE,   JOSEPH  A. 

Wkber,  Husband. 

r  Code  deolurea  that  a  psrtaeraliip  iiu;  bo  di^^olveil  for  tho  breacli  of  oneol 

!»  obllgatlonB. 
declares  that  II  ma;  be  dlasolTed  lor  just  cause  witbout  turnislilug  aaT  lnl«r- 

prftHtlon  of  tliHt  lerm.    Hence  It  Is  a  quo»Ilou  fortbe  courca  to  delermlae. 
rtaersblp  Is  C9aentlall7  a  relation  o[  mutual  trust  unil  conSdence.  and  when 

tUey  cease  ilie  eui^dgement  is  virtually  at  an  end. 
le  o[  the  lueinbors  of  bu  ordinary  planting  partuursUlp  luTln^f  [illed  or  refmrf 

«ll»re  of  tbo  funds  noceeoiiry  to  carry  tlie  plantink!  operalioDS  to  oompletiOD, 
Tlolateioneof  tbe  csscntlul  obllRutlons  of  llio  contract  aod  gives  to  the  otbci 
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Qus,  A.  Breaux^  Plaintiff  and  Appellant,  in  propria  persona  {Will- 
iam Campbell^  R,  W.  Elliott  and  FenneVy  Henderson  <fir  Fcnnery  of 
CooDBel). 


Charles  D.  Caffery,   Joseph   A.    Chargois  and  W.   8,  Parkerson  for 
Defendants  and  Appellees. 


Argued  and  submitted  December  15,  1897. 
Opinion  handed  down  January  10,  1898. 
Rehearing  refused  March  7,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  plaintiff  seeks  the  annulment  and  dissolution  of 
a  planting  partnership  which  he  alleges  he  entered  into  in  February, 
1896,  with  the  defendant  ^eber,  under  the  terms,  stipulations  and 
conditions  of  an  act  of  partuership  which  was  signed  by  the  parties 
in  duplicate,  and  to  which  special  reference  is  made — his  averment 
l>eing  that  said  husband  was  the  real  partner,  although,  for  personal 
reasons  of  his  own,  the  name  of  his  wife  was  employed  and  used, 
and  be  acted  as  her  ostensible  agent. 

The  contract  of  pirtnership  declares  that  it  was  made  and  entered 
into  CD  the  8th  of  February,  1896,  between  Mrs.  Bertha  A.  Leblanc, 
wife  of  Joseph  A.  Weber,  represented  therein  by  her  said  husband 
under  a  letter  of  attorney,  and  Ousts  ve  A.  Breaux,  as  the  owner  of 
the  Oakbnrn  plantation,  situated  in  the  parish  of  Lafayette,  for  the 
purpose  of  operating  and  cultivating  same  in  sugar  cane;  and  that 
same  was  to  continue  in  force  for  a  term  or  period  of  three  years 
from  the  date  thereof. 

Said  act  of  partnership  stipulated  amongst  other  things  that  said 
partners  should  cultivate  and  harvest  crops  of  sugar  cane,  and  such 
other  crops  as  are  usual  and  suitable ;  and  that,  for  said  purposes, 
the  owner,  Breaux,  obliged  himself  to  furnish  the  plantation  with  all 
Bnch  houses  as  then  stood  thereupon,  '^  including  corn-cribs,  mule 
ttables,  cabins,  etc. ,  reserving  to  himself  the  dwelling  house,  private 
stables  and  buildings  in  the  yard,  and  lots  adjoining  said  dwelling 
and  yard,  pasture  for  all  animals  to  be  used  for  the  benefit  of  the 
place,  and  the  stock  of  each  (partner),  except  such  lots  as  herein- 
before reserved.  All  repairs  to  buildings  and  fences  to  be  made  at 
the  common  expense." 
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It  further  stipulates  that  the  mulea,  rarming  utensila,  carts,  har- 
□esB,  etc.,  were  to  be  inventoried  and  appraised,  and  that  the  plaoi- 
ing  partnership  shonld  take  them  at  the  apprabement — Breaax  10 
receive  "  credit  for  same  as  well  as  (or  males  sold." 

It  farther  provides  that  all  mules,  rarming  implements,  carts, 
harness,  etc.,  and  "  whatever  else  is  bought  lor  the  place,  as  well  u 
tor  provisions  purchased  (or  the  store  to  furnish  hands,  shall  be  pur- 
chased by  the  firm." 

It  farther  Btipalated  that  Joseph  A.  Weber  should  K<ve  "hit 
undivided  time  and  attention  to  the  management  and  cultivatioD  or 
the  place  without  compensation  other  than  snch  as  shall  be  receiv«d 
from  a  division  of  the  proceeds  of  the  crops  hereinbefore  provided." 

That  '*  the  funds  necesssrjr  to  cultivate  the  said  plantation  shall  be 
procured  by  the  &rm  In  amount  not  to  exceed  three  hundred  and 
sixty  dollars  per  month,  until  the  crop  is  laid  by,  and  thereafter  'm 
such  amount  as  shall  be  agreed  upon." 

And  it  contains  the  further  express  stipulation  that  "  no  debt  oF 
any  kind  shall  be  contracted  without  the  consent  of  both  partners 
previoualy  obtained." 

It  farther  provides  that  "  all  buildiuK  material  for  bnildings 
erected  (on  tho  plantation)  are  to  be  paid  for  by  said  Breaux;  and 
that  no  building  material  shall  be  bought  without  bis  consent— 
expenses  of  bnildlngs  to  be  at  the  expense  o(  the  copartnership." 

The  contract  stipulated  that  J.  A.  Weber  was  to  be  the  general 
overseer  and  manager  of  the  firm — reserving  the  right  of  conaiilti- 
tion  to  the  said  Breaaz  as  to  any  general  disposition  o(  the  place. 

It  provided,  tliat  Weber  was  "to  ditch,  drain  and  cultivate  tbe 
plantation  as  be  judges  best  to  enable  him  to  make  proBtable  crops— 
the  firm  to  feed  two  horses  for  Mr.  Weber,  which  were  to  be  used 
(or  plantation  purposes." 

Finally  it  specified  that  "  all  cane  crops  shall  be  sold  to  the  best 
advantage  and  for  the  most  money  obtainable  and  after  proper 
expenses  and  liabilities  of  the  firm  are  paid  the  proceeds  shall  be 
equally  divided  between  tbe  partners." 

The  foregoing  are  the  essential  stipulations  of  the  contract  of 
partnership  which  was  signed  by  Oas.  A.  Breaux  and  Bertha  A. 
Weber  per  J.  A.  Weber;  and  it  was  tbereatter  duly  filed  for  record, 
and  recorded  according  to  law. 
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The  groands  of  nallity  assigned  in  the  plaintiff's  petition  are  snb- 
Btantially  as  follows,  viz. : 

1.  That  notwithstanding  an  appraisement  was  made  of  all  the 
aipicQltaral  implements,  carts,  mnles,  etc.,  and  said  property  was 
nominally  transferred  to  the  partnership,  neither  Weber  nor  his  wife 
have  ever  paid  a  single  cent  therefor. 

2.  That  agricaltaral  implements  and  mules  were  purchased  for  the 
plantation  acconnt,  the  plaintiff  paying  bis  share ;  while  the  defend  - 
ant  failed  to  pay  his  share,  but  on  the  contrary  charged  plaintiff's 
personal  account  in  one  instance,  and  declined  making  payment  in 
another. 

3.  That  there  are  some  debts  due  by  the  firm  which  have  not  been 
paid,  because  the  defendant  avers  his  inability  to  pay  his  share, 
though  plaintiff  is  ready  and  willing  to  discharge  bis  proportionate 
share  thereof. 

4.  That  in  violation  of  his  contract,  and  disregard  of  the  rules  of 
pmdence,  and  without  just  cause,  he  delayed  the  commencement  of 
the  delivery  of  the  sugar  cane  for  a  period  of  three  weeks,  thus  care- 
lessly and  heedlessly  endangering  the  entire  crop — notwithstanding 
plaintiff's  protest,  and  in  disregard  of  his  duty  as  manager  of  the 
plantation  for  the  partnership. 

5.  That  by  the  defendant's  gross  mismanagement  the  cost  of  the 
harvesting  of  the  crop  was  increased  fully  forty  per  cent. 

6.  That  in  January,  1897,  notwilbstanding  the  most  propitious 
weather,  defendant  ordered  all  plantation  work  to  be  discontinued, 
when  he  should  have  been  using  every  exertion  to  plant  cane  for  the 
crop  of  that  year;  and  that  in  consequence  of  that  action  no  portion 
of  the  crop  has  been  planted.  That,  during  that  period  of  delay  the 
defendant  was  daily  absent  from  the  place,  to  the  utter  neglect  of 
the  duties  of  his  employment. 

7.  That  in  January,  1897,  the  defendeat  complained  of  the  man- 
ner in  which  funds  for  raising  the  crop  were  being  handled,  and 
demanded  that  same  should  be  placed  in  his  hands  for  disposal ;  and 
he  declared  that  he  would  not  proceed  any  further  with  the  part- 
nership unless  his  demand  was  complied  with — notwithstanding 
plaintiff's  refusal  so  to  do  on  the  ground  that  the  contract  of  part- 
nership does  not  thus  provide.  That  thereupon  the  plaintiff  dis- 
tinctly refused  to  furnish  any  more  than  his  proportionate  share 
thereof  and  demanded  of  the  defendant  that  he  Rhould   furnish  his 
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)bar«  thereof,  and  that  he  must  be  prepared  to  pay  his  sbare  of  tb 
fanaary  pay  ralla,  according  to  the  rales  goTernlng  the  plantation 

And  also  demanded  that  thB  defendant  ahonld  b«  ready  to  pay  hi 
I  bare  of  the  debts  contracted  in  lS9ff;  and  that  he  defanlted  h 
neetlng  both  ot  said  demands. 

Then  tollova  tbis  general  avermont,  riz. : 

"  Now  petitioner  avers  that,  dntiag  the  whole  of  the  year  189£ 
ind  up  to  this  time,  the  said  Weber  baa  persistently  manifested 
jlapoaitioD  to,  and  haa  violated  the  contract  of  partnership  to  bl 
lebxlment;  and  that  hia  condhct  shows  that  he  has  peraistentl] 
kcted  BO  as  to  render  the  continaation  ot  (the)  partnership  impos 
lible  except  on  his  own  terms,  and  with  a  disregard  of  all  othe 
rights" — specifying  varlons  details  ot  bis  exercise  of  ondne  ani 
overbearing  aathority. 

Petitioner  then  speciflea  that  "utterly  forgetting  the  relation 
that  shoald  exist  between  partnera,  the  defeudant  at  great  pain 
dod  with  evident  sat ief action,"  ponlicly  and  to  many  persons  spoki 
In  terms  ot  detraction  of  him,  styling  him  a  bankrupt  and  wboll; 
Incompetent  for  the  transactiou  of  bnainess. 

He  avers  that  he  is  the  sole  owner  ot  said  plantation  and  all  th 
property  which  is  inclnded  In  the  contract  of  partnership,  and  that  i 
Ib  bis  home  and  the  place  of  residence  of  his  family.  And  he  aver 
that,  for  the  varlons  reasons  assigned,  he  is  entitled  to  have  tb< 
partnerablp  diasolved  and  to  retake  the  possession  and  control  o 
laid  plantation  and  property. 

It  ia  npon  these  allegations  the  plaintiff  asks  a  jadgment  diaaolvin, 
indannnlling  the  contract  ot  partnership;  and  to  prevent  irrepar 
ible  ln]nry  he  obtained  a  writ  ot  injanction. 

The  defendant  denies  all  the  plalntill  charges,  and  avers  that  b 
tias  at  all  times  and  in  every  respect  been  ready  and  able  to  peace 
ibly  carry  ont  all  tbe  provisions  of  the  contract  of  partnership. 

He  specially  denies  that  he  ever  violated  any  part  ot  the  contract 
ind  avers  his  wlllingneaa  and  ability  to  meet  his  share  of  the  pa; 
rolls. 

On  tbe  trial  there  was  judgment  rejecting  the  plnintifl's  demand 
uid  dleaolving  his  injunction,  and  from  that  decree  tbe  plaintiti  ha 
appealed. 

In  his  reasons  for  jndgmeut  the  judge  a  quo  makes  this  statemeo 
inbetantlally,  viz.; 
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That  during  the  year  1896  the  plaintiff  succeeded  in  effecting  a  loan 
of  six  thoosand  dollars  with  which  to  ran  the  plantation  daring  that 
year,  and  granted  a  lien  on  the  crop  tosecorethe  payment — the  crop 
yielding  some  five  thousand  dollars  in  net  proceeds.  That  in  the 
early  part  of  the  year  1897,  the  partners  being  anable  to  make 
uraogements  to  obtain  money  to  enable  the  firm  to  operate  the 
plantation  for  the  year  1897,  they  each  for  himself  soaght  to  raise  his 
share  of  the  funds ;  and  that  jast  here  arose  the  trouble  between 
them. 

The  jadge  disposes  of  this  entire  matter  in  a  few  words,  viz. : 

"  It  must  be  borne  in  mind  that  six  thousand  dollars  was  borrowed 
on  the  crop  of  1896.  That  Weber  swears  that  he  did  not  handle  any 
of  the  money.  That  the  amount  of  expenses  to  make  out  and 
handle  the  crop  had  not  been  shown;  and  the  proceeds  of  the  crop 
were  shown  to  amount  to  about  five  thousand  dollars — and  no 
tccoonting  or  settlement  had  been  made  of  the  result  of  the  first 
year's  experience.  The  evidence  fails  to  show  what  was  the  result 
of  the  venture  for  the  first  year.  It  was  shown,  and  not  contra- 
dieted,  that  Weber  did  not  receive  the  proceeds  of  the  crop  of  1896. 

"Under  these  circumstances,  friction  was  unavoidable,  for  the 
contract  required  an  equal  distribution  of  the  proceeds  after  pay- 
ment of  debts.  And  »o  matters  dragged  on  through  January ^  1897 y 
ivften  work  ioas  stopped,  as  stated  above,"  etc. 

The  judge  does  not  say  so,  but  the  foregoing  statement  implies 
that  the  defendant  was  absolved  from  fault  or  blame,  because  plain- 
tiff had  not  rendered  him  an  account  of  the  proceeds  of  the  crop  of 
1396. 

In  so  deciding  he  has  evidently  overlooked  two  very  important 
facts:  (1)  that  the  articles  of  partnership  bound  the  partners  to  fur- 
nish each  his  proportionate  share  of  the  funds  necessary  to  operate 
the  plantation  during  each  year;  (2)  that  the  partners  proved 
nnsQccessfnl  in  obtaining  the  needed  funds  and  the  plaintiff  pro- 
cored,  on  his  own  individual  responsibility,  the  sum  of  six  thousand 
dollars  and  granted  a  lien  on  the  crop  to  secure  its  payment.  That 
the  total  proceeds  of  the  crop  amounted  to  only  five  thousand  dollars 
—one  thousand  dollars  less  than  the  loan  to  the  plaintiff — and  yet 
because  the  plaintiff  did  not  turn  over  same  to  his  impecunious 
partner,  Weber,  and  thus  expose  himself  to  the  lois  of  the  entire 
som,  it  is  suggested  that  **  friction  was  unavoidable.'* 
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The  judge  in  hla  reaeone  admlta  tbat  "  tbe  contract  reqoired  an 
equal  distribatlon  of  tbe  proceeds  after  the  payment  of  dtbi»,"  ind 
not  before. 

Had  tbe  defendant  focnisbed  bis  share  of  tbe  six  thonsand  dollars, 
instead  of  the  plaintiff  borrowioK  the  wftolo  npon  bis  own  accoant, 
there  would  have  been  some  propriety  in  his  ulaim  for  an  accounting. 

Bat  tbe  Judge  concedes  tbat  the  proceeds  of  tbe  crop  of  189A 
amonnted  to  one  tboaaand  dollars  less  than  the  plaintiff  bad  bor- 
rowed, and  bence  tbe  defendant  was  wibbont  interest  in  them,  oran; 
right  to  an  account — except  as  a  bare  teohnlcalltj. 

In  tbe  paragraph  of  the  reasons  for  judgment,  which  immedlalel; 
precedes  the  ooe  ja^t  quoted,  the  jadge  observes  tbat  "  the  dod- 
payment  of  debts  does  not  give  the  right  to  one  partner  to  have  Ihe 
partnership  dissolved;"  but  tbat  is  not  tbe  full  claim  which  the 
plalatlft  makes.  It  is  tbat,  notwithstanding  the  contract  of  partner- 
ship obliged  thedetendanttoaupport  one-half  of  the  expenses  of  the 
cultivation  of  the  crops,  and  to  farnisb  one-balf  of  the  money  neces- 
sary for  tbat  purpose,  be  bad  totally  failed  to  furnish  any  part  of  the 
funds  and  expenses  to  make  and  harvest  (he  crop  of  1S96,  and  bad 
failed  and  refused  to  reimburse  the  plaintiff  his  portion  of  tbat 
indebtedness  beyond  the  value  of  tbe  crop. 

Tbat  having  the  experience  of  1896  before  bim,  the  plaintitT 
insisted  tbat  the  defendant  should  furnish  his  quota  of  tbe  funds 
necessary  to  liquidate  tbe  pay  roll  for  the  month  of  January,  1B9T; 
and  also  to  pay  bis  proportionate  share  of  tbe  current  indebtedneu 
of  tbe  partnership.  Bnt  the  defendant  either  failed  or  refused 
to  comply  with  his  demands. 

The  crop  venture  of  1898  proving  to  have  been  a  loss  instead  of 
a  profit,  the  defendant  had  no  means,  and  it  seems  qnite  likely  tbat 
be  bad  no  credit. 

Under  this  state  of  facts  what  course  was  open  to  the  plaintiff  hot 
tbe  one  he  pursued,  Institution  of  a  suit  for  the  dissolution  ol  tbe 
partnership?  None.  Tbe  judge  in  his  reasons  for  Judgment  states 
that  "  tbe  parties  being  unable  to  make  necessary  arrangements  to 
obtain  tbe  money  for  the  Arm  for  1B97,  tbey  sought  each  for  hlmselF 
to  obtain  bla  share  for  tbe  necesssary  expenses." 

Bnt  tbe  plaintiff  procured  his  share  and  the  defendant  failed 
altogether. 

Again:  "And  so  the  matter  dragged  on  through  Jannary,  1897, 
when  work  was  stopped,"  etc. 
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It  was  under  these  circumstances  that  this  suit  was  filed  and 
injQDCtion  granted  on  February  7,  1897,  immediately  after  the  events 
jQflt  recited  had  transpired. 

This  was  not  a  mere  matter  of  disagreement  which  a  little  forbear- 
ance would  have  reconciled,  or  a  slight  difference  of  opinion  which  a 
delicate  remonstrance  would  have  cured. 

It  was  very  much  more  serious  than  that. 

The  facts  developed  during  the  planting  operations  of  the  year 
1896  had  demonstrated  the  defendant's  total  inability  to  supply  his 
proportionate  share  of  the  funds  to  defray  the  plantation  expenses ; 
and  that  he  was  utterly  without  credit. 

The  plaintiff  had  risked  in  the  enterprise  his  sugar  plantation,  and 
its  outfit  of  carts,  mules  and  farming  implements;  and  circum- 
stanced as  the  defendant  was,  the  plaintiff  was  called  upon  to  risk,. 
aUo,  the  whole  of  the  plantation  expenses,  for  the  year  1897,  and 
then  pay  the  defendant  one-half  of  the  profits,  if  any. 

In  oar  opinion  the  reasons  assigned  by  the  judge,  when  taken  in 
the  light  of  the  surrounding  circumstances,  do  not  justify  his  jadg- 
ment. 

In  addition  to  the  foregoing,  there  are  several  other  grounds 
equally  as  fatal  to  the  contract  as  the  one  just  examined  and  ana- 
lyzed. 

One  of  these  is,  that  this  plantation  is  the  home  of  the  plaintiff 
and  the  residence  of  his  family,  and  that  the  defendant's  systematic 
course  of  conduct  toward  the  plaintiff  and  about  his  house  was  a 
constant  source  of  irritation  and  annoyance,  whereas  it  should  have 
been  his  constant  endeavor  to  bring  about  pleasant  and  harmonious 
relations  between  them. 

Besides  this,  the  defendant  mistreated  one  of  the  plaintiiT's  per- 
sonal servants;  and  more  than  once  invaded  the  private  grounds 
that  the  plaintiff  had  reserved  to  himself,  and  was  guilty  of  trespass > 
ing  thereon. 

It  would  serve  no  useful  purpose  to  go  over  any  more  of  the  details 
of  the  troubles  of  the  partners. 

Oor  Code  declares  that  a  partnership  may  be  dissolved  for  the 
breach  of  any  of  th  i  obligations  thereof.  R.  C.  C.  2888;  Bruce  vs. 
Hobs,  18  La.  341. 

It  declares  that  a  partnership  may  be  dissolved  for  ^' just  cause," 
without  furnishing  any  interpretation  of  that  term;  hence  it  is  a 
question  for  the  court  to  determine  for  itself  in  any  given  case. 
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PartDenhip  ia  eBsentiallr  k  relation  of  malaal  trust  and  confideoM 
and  when  they  cease,  the  coDtract  In  eflect  Is  diasolved.  HirriKD 
TB.  Tennant,  21  Bear.  482. 

It  is  clear  to  onr  rninde  that  the  defendant  is  witfaoDt  rigbl  or 
iatereat  to  have  the  contract  of  partnership  kept  in  (ores',  od  tbe 
contrary,  we  think  eqnity  and  jnatlce  require  its  dissoIntiOD. 

And  it  is  BO  ordered. 

It  is  therefore  ordered  and  decreed  that  the  jadKinent  appeiM 
from  be  ananlled  and  reversed ;  and  it  is  further  ordered  and  decn«d 
that  the  contract  of  partnership  heretofore  subsisting  between  tbc 
plaintiff  and  the  defendant  be  dissolved  and  aunuiled,  sad  tbe 
plaintiff  restored  to  the  possession  of  his  plantation  and  property: 
and  that  hia  injonction  t>e  reinstated  and  perpetuated,  aud  that  il 
coats  of  Ixttb  courts  be  taxed  afcainat  the  defendant — fully  reurriq 
the  right  of  each  one  of  the  partners  to  an  accounting  and  Anal  set 
tlement  of  the  partnership  affairs  and  accounts. 


No.  12,542. 
W.  H.  Tbibbbttb  vs,  L.  U.  Owin  bt  als. 

t  hsvlDg  been  omraenced  HsalDBt  BeToral  noB 

mi^iit  and  the  KurnlBbmeDt  ol  reildant  commli 

a  ludgiutDI  pronounced  Hgatnit  tbem  upon  travene  at  their  aDawertwIll  i 

rpTrr<itd  It  ilie  evidence  aubataatlally  abowi  tbat  tbey  bave  paid  and  »ilt<l< 
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Tue  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.  This  snit  is  directed  af?ainst  L.  C.  Owin,  E.  C.  Gwin 
and  Samnel  Gwin,  and  jadjs^ment  is  sought  against  them  in  solido 
for  $2797.50,  with  interest  and  attorney's  fees. 

Coupled  therewith  is  a  writ  of  attachment  and  H.  &  O.  Newman 
are  made  garnishere,  and  certain  interrogatories  propounded  to 
them,  and  each  and  every  one  of  them  were  answered  in  the  neg- 
ative. 

Upon  a  rale  duly  taken  the  aforesaid  answers  were  traversed,  and 
upon  the  trial  thereof  a  judgment  was  pronounced  against  the  gar- 
nishees, as  well  as  against  the  defendants,  and  from  that  judgment 
the  garnishees  have  appealed. 

The  plaintiffs  and  defendants  reside  in  the  State  of  Mississippi,  and 
the  suit  is  brought  upon  a  promissory  note  dated  at  Greenville, 
Mississippi,  on  the  14th  of  February,  1895,and  payable  at  the  First 
National  Bank  of  Greenville,  Mississippi,  on  the  first  of  January  after 
date;  and  its  payment  is  secured  by  a  deed  of  trust,  whereby  cer- 
tain movable  property  was  conveyed  and  warranted  to  J.  Newgas, 
trustee,  same  being  at  the  time  situated  on  the  Sago  plantation,  sit- 
uated in  the  counties  of  Washington  and  Sharkey,  in  the  State  of 
Mississippi. 

There  was  likewise  conveyed  and  guaranteed  to  said  trustee,  '<  all 
cotton,  cotton  seed,  corn  and  agricultural  products  which  might  be 
grown  by  (the  makers  of  said  note)  or  caused  to  be  grown  by  them 
oa  said  plantation,  as  well  as  all  rents,  issues  and  interests  that  they 
might  have  arising  therefrom,  growing  out  of  said  plantation,  and 
any  crops  growing  thereon  during  the  year  1895,"  etc. 

Petitioner  alleges  that  for  the  security  of  the  payment  of  said 
note  and  other  indebtedness,  he  has  by  the  law  a  lien,  privilege  and 
right  of  pledge  upon  all  the  cotton  seed,  corn,  hay  and  other  agri- 
coltural  products  produced  upon  said  plantation,  wherever  situated. 
He  alleges  that  said  garnishees  have  in  their  possession  and  under 
their  control  certain  cotton,  cotton  seed  and  other  agricultural 
products,  and  moneys  realized  from  the  sale  thereof,  and  also  other 
moneys,  rights,  credits  and  property  belonging  to  said  defendants, 
or  in  which  they  have  an  interest,  and  upon  which  his  lien,  privilege 
and  right  of  pledge  aforesaid  rest. 

That  said  garnishees  had  and  have  full  knowledge  of  the  exist- 
ence of  said  trust  deed,   the  recitals   thereof,  and   of  the   aforesaid 
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trust  estate,  and  the  extent  thereol,  and  that  tbey  have  already  pi^ 
him  a  portion  thereof,  wliicb  was  secared  thereby,  bat  decline  an 
refuse  to  pa;  the  note  sued  on,  which  coDSti'ates  a  part  of  sbdk 
notwltbstandins  payment  has  been  demanded  of  them. 

The  Interrogatories  inquired  of  the  garniehees  whether  or  not  the 
had  in  their  possession,  or  under  their  control,  any  money,  rightf 
credits,  or  other  property  of  the  defendants ;  and  whether  they  «er 
In  any  manner  indebted  to  them — particularly  inquiring  of  them  a 
to  their  possesBioD  of  any  portion  of  the  property  covered  byih 
trust  deed,  or  the  proceeds  thereof. 

To  each  of  these  interrogatories  their  answers  were  In  the  oega 
tive  except  to  the  laet  one,  to  which  they  made  the  followiD. 
response,  viz. : 

That  they  bad  received  and  had  on  hand  "  one  hundred  an 
twenty  bales  of  cotton,  valued  at  about  Sve  thousand  one  bundre 
and  ftfty  dollars,  against  which  (the  defendants)  owe  them  ^: 
thooaand  six  hundred  and  aeventy-flve  dollars  and  eighty-eigh 
cents. 

Upon  the  traverse  ot  the  garnishees'  answer,  the  facts  pertinent  t 
the  tranaaction  were  fully  developed,  and  the  following  excerp 
from  the  brief  ot  counsel  for  the  garniahees  may  well  preface  th 
statement  thereof,  viz. : 

"  W.  H.  Trlbbette,  a  resident  of  Mississippi,  agreed  to  advance ih 
Owin  Brothers  a  certain  snm  of  money  for  the  making  of  the  cropo: 
tbe  Sago  plantation.  The  indebtedueas  was  represented  by  tw 
notes  secured  by  deed  of  trust. 

The  original  deed  of  trost  recognizes  a  debt  ot  seventy-two  hoa 
dred  and  lorty-Qve  (17245)  dollars.  It  was  evidenced  by  two  prom 
Issory  notes  ot  twenty-seven  hundred  and  ninety-seven  dollars  *n 
fifty  cents  each,  and  these  notes  were  bearing  ten  per  cent,  inter 
est;  and  the  third  note,  due  January  1,  1896,  for  sixteen  hundred  asi 
fifty  dollars,  also  bearing  ten  per  cent,  interest. 

It  was  nnderstood  that  the  two  first  notes  represented  the  amoon 
to  be  advanced  through  the  National  Bank  in  Greenville,  Miis.,  ■ 
various  times,  and  the  remainder  was  tor  debts  which  were  paid  b; 
Trlbbette  for  account  ot  the  Qwins. 

Some  time  during  the  year  1BS6  other  advances  were  required, ain 
the  following  memorandum  was  presented  to  H.  AC.  Newman ii 
order  to  obtain  ot  them  the  necessary  advances  tor  the  Gwins: 
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Statement  Between  W.  H.  Tribbette  and  S.  0.  Qwin. 

Cfwin  Dr,  to  Tribbette, 

On  crops $3,86&  00 

Intereaton  land  note 165  00 

Miller  jadKment 577  00 

HanoTer  Natioaal  Bank  claim 568  00 


Total  $5.165  00 

T«n  percent,  interest 430  00 

In  two  notes S5,595  00 

Due  DeceioHer  1,  1896 2,797  50 

Doe  Jaouiiry  I,  IS96 2,7i*7  50 

First  Interest  note  on  land 1,650  bO 


Grand  total,  secured  by  deed  of  trust  on  crops,  stock,  etc $7,245  00 

If  H.  &  G.  Newman,  or  any  other  merchant,  will  make  advances 
in  order  to  i^et  the  commission  for  selling  crops,  Tribbette  agrees 
to  prorate  on  four  tboasand  eight  hundred  and  fifty  dollars,  any 
amoant  they  may  so  advance,  not  exceeding  one-fourth  the  above 
amonnt. 

(Signed)  W.  H.  Tbibbette. 

Not  more  than  the  above  amount  to  be  advanced, 

(Signed)  W.  H.  Tribbette. 

As  explanatory  of  that  statement,  the  subjoined  extract  from  the 
deed  of  trust  may  be  appropriately  considered,  viz. : 

''Whereas,  we  acknowledge  ourselves  indebted  to  W,  H,  Tribbette^ 
in  the  sum  of  seven  thousand  two  hundred  and  forty- five  ($7245) 
dollars,  which  is  evidenced  by  two  promissory  notes  on  this  day  for 
(he  sum  of  two  thousand  seven  hundred  and  ninety -seven  dollars 
and  fifty  cents  each,  one  due  on  the  first  day  of  December,  1895,  and 
the  other  due  on  the  first  day  of  January,  1896,  and  the  third  note 
doe  on  the  first  day  of  January,  1893,  being  for  the  sum  of  one 
thoosand  six  hundred  and  fifty  dollars;  said  first  two  notes  bearing 
interest  at  the  rate  of  ten  per  cent,  per  annum,  from  maturity  until 
paid,  and  ten  per  cent,  attorney's  fees,  if  said  note  is  placed  in  the 
bands  of  an  attorney  for  collection  after  default  has  been  made  in 
the  payment  thereof.  The  third  note  being  for  interest  owing  by  us 
to  W,  H,  Tribt}ettey  as  evidenced  by  a  deed  of  trust,  recorded  in  the 
office  of  the  chancery  clerk  of  Washington  county,  in  Book  K,  p. 
498,  of  the  land  records  thereof,  to  which  reference  is  hereby  made. 
It  is  further  understood  that  of  the  amount  evidenced  by  the  first 
two  notes  herein  named,  the  said  W,  H,  Tribbette  is  to  advance  us, 
through  the  First  National  Bank  of  Qreenville,  Miss.,  the  sum  of 
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three  tboiwand  eight  handred  and  fltty-flve  dolUrs,  as  followg, 
to -wit: 

"Up  Co  April  1,1896,  eight  hundred  and  flfty-flve  dollara;  b; 
Majr  1,  Ave  hundred  dollars;  by  Jane  1,  five  bnndred  doIUtni  by 
Jaljr  1,  five  hundred  dollars;  by  August  1,  five  hundred  dollars;  b; 
September  1,  five  hundred  dollars;  by  October  1,  five  hundred  dol- 
lars; and  the  remainder  ol  said  loan,  as  evidenced  by  said  two 
notes,  is  to  be  paid  T.  M.  Miller;  payment  of  judgment  and  costs, 
five  hundred  and  seventy-seven  dollars;  Hanover  National  Bank 
deed  oF  Crust,  five  hundred  and  sixty-eight  dollars  and  seveoteen 
cents,  which  are  debts  charged  against  us,  and  which  he  releuea 
by  aald  payment." 

The  proot  shows  that  it  was  on  the  faith  of  the  foregoing  state- 
ment and  the  trust  deed  that  the  garnishees  undertook  the  buBineai 
of  the  defendants,  and  received  and  made  sales  for  them  of  the 
pledged  cotton,  the  proceeds  of  which  are  in  their  hands — less  the 
sums  they  have  expended  for  the  defendant's  account. 

The  testimony  of  the  garnishees  is  to  the  effect  that  the  written 
proposition  of  the  plaintiff  waa,  that  they  (garnishees)  should  doI 
advance  to  the  defendants  m;:'re  than  one-fourth  ot  four  thonsand 
eight  hundred  and  Stty  dollars;  and  that  ou  that  basis  the  plaintiB 
and  the  garnishees  were  to  prorate — that  is  to  say,  plaintiH  was  to 
receive  seventy-five  per  cent,  and  the  garnishees  twenty-five  pet 
cent. — in  case  the  proceeds  of  sale  were  insafficient  to  pay  botb  ol 
them. 

The  following  is  the  result  of  the  interrogation  of  one  of  the 
garnishees,  viz.: 

"  Q.  Now,  this  agreement  here,  a  copy  of  which  is  attached  ta 
the  petition — yon  saw  that  agreement? 

"A.  Yes,  sir;  I  saw  that  agreement. 

"  Q.  So,  Tribbette  agreed  to  prorKte  one-fourth  of  the  proceed) 
ot  the  cotton? 

"  A.  Up  to  that  time,  and  he  waa  not  to  advance  any  more  thsn 
the  amount  stipulated.  la  other  words  be  waa  to  prorate  seventy- 
flve  per  cent,  aud  we  twenty-five  per  cent. 

"  Q.  Have  yon  paid  Trilibette  seventy-five  per  cent.? 

"  A.  More  than  that.  We  paid  Mr.  Tribbette  on  Decerabsr  ! 
two  thousand  seven  bnndred  and  ninety-seven  dollars  and  QFt; 
cents — that   is,  we  put  it  in  his  favor.     On  December  30  (we  psid 
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him)  two  thoiiBand  five  hundred  and  thirty -four  dollars  and  twenty - 
four  cents.  On  January  20,  1896  (we  paid  him)  one  thousand  eight 
hondred  and  twenty- eight  dollars  and  sixteen  cents — making  a  total 
of  seven  thousand  one  hundred  and  fifty -seven  dollars  and  two 
cents. 

'*  Q.  And  the  total  cotton  brought  over  thirteen  thousand  dollars? 

*'  A.  I  can  not  tell  what  the  cotton  brought;  but  I  will  furnish  you 
a  statement. 

******** 

"  Q.  The  cotton  brought  thirteen  thousand  nine  handred  and  three 
dollars  and  forty  seven  cents? 

"  A.  I  suppose  that  is  right;  and  seven  bales  besides. 

**  Q.  And  the  amount  paid  back? 

"  A.  Was  seven  thousand  one  hundred  and  fifty -seven  dollars  and 
two  cents. 

"  Q.  And  he  agreed  to  prorate? 

"A.  On  one- quarter. 

"  Q.  He  agreed  not  to  advance  any  more  than  that? 

**  A.  Well,  the  agreement  speaks  for  itself — yes,  sir. 

*'  Q.  There  was  no  necessity  of  prorating,  because  you  have  been 
paid  everything? 

"  A.  We  have  not. 

'*  Q.  Twelve  hundred  and  odd  dollars? 

"  A.  We  have  not  been  paid;  they  owe  us  one  thousand  four  hun- 
dred and  forty- eight  doUars  and  twenty  cents. 

"  Q.  Ton  would  lose  fourteen  hundred  and  odd  dollars.  Now, 
have  you  figured  out  how  much  TVibbette,  tlie  plaintiff  in  this  case, 
would  lose  for  the  advances  made  by  him,  based  upon  this  agreementf 

^^  A.  /  donH  think  he  would  lose  anything^  because  he  has  got  seven 
thousand  one  hundred  and  fifty -seven  dollars  and  tv)o  cents,  and  he  did 
not  advance  any  more  than  that.  And  besides  he  has  got  two  mules  and 
the  com  and  the  cotton  seed;  and  we  virtually  paid  him  back  seven 
thousand  one  hundred  and  fifty- seven  dollars  and  two  cents.  That 
was  all  he  was  to  advance. 

"  Q.  He  (Tribbette)  has  advanced,  according  to  this  besides  the 
amoant  mentioned  in  this  agreement — was  not  this  agreement  to 
advance  four  thousand  eight  hundred  and  fifty  dollars  besides,  the 
amouit  by  which  you  prorated  in  the  proportion  of  three- fourths  to 
one-fourth? 
16 
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"  A.  Seven  thonsaod  two  handred  and  forty-flve  doUaira  was  a 
that  h«  was  to  advance. 

"  Q.  Well,  Tribbette  was  to  advance  — 

"  A.  Tribbette  was  to  advance  on  what  he  only  claimed  a  privUega 
on  foar  thonaand  eight  handred  and  fltty  dollare,  aa  against  twelv 
hnndred  dollars  which  we  were  to  advance." 

This  witneea  states  farther,  that  from  the  proceeds  ot  the  cottoi 
Ihey  honored  drafU  in  favoT  of  Tribbette  to  the  amount  ofaeventhim 
»and  one  hundred  and  JIfty-teven  dollart  and  two  centt,  which  leave 
the  defendants  owing  them  on  the  14th  ot  April,  18SS,  theBDOK 
one  tbonsand  tonr  bnndred  and  (ortjr-eight  dollars  and  twenty  ceoU 
while  the  balance  dne  the  plaintiS  is  only  eighty-seven  doUaissn 
ninety -eight  cents. 

This  witness  conclodes  his  testimony  thns: 

"  Q.  Yon  made  no  prorate  with  Tribbette,  why  was  it?  Wu 
becanse  you  considered  (that)  having  paid  him  all  that  was  colle 
for  by  the  deed  of  tmet,  that  there  was  no  reason  for  a  prorate? 

■  "A.  We  paid  him  in  full.  We  paid  him  more  than  we  agreed  t 
prorate." 

Per  contra  the  plaintiff's  statement  is,  that  the  note  aned  on  (c 
two  tbonsand  seven  hundred  and  ninety-seven  dollateand  fifty  ceni 
has  not  been  paid. 

The  following  Interrogation  of  this  witness  is  worthy  of  considers 
tlon,  viz.: 

"  Q.  Have  yon  made  any  effort  (In  Mississippi)  to  collect  th 
amount  that  is  due  you? 

"  A.  On  the  land? 

"  Q.  Yes  sir. 

"  A.  Only  BO  far  as  collecting  one  thonsand  six  hundred  and  fi!( 
dollar  note.     T  took  deed  of  trnst  instead  of  selling  land. 

"  Q.  You  have  a  deed  ot  trost  on  the  land  to  secure  the  ttalsnc 
dne  yon? 

"  A.  Yes,  sir;  the  balance  of  one  thousand  six  handred  and  flfl 
dollars,"  etc. 

This  witness  explains  the  proposition  which  garnishees  based  the 
transactions  with  the  defendants  upon  thus: 

"  The  nature,  terms  and  conditions  of  the  prorate  agreement  wen 
that  I  was  to  advance  in  cash,  to  make  the  crop  of  1895,  three  tboi 
sand  eight  hundred  and  flfty  dollars  (and)  one  tbouaand  dollars  (vu 
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to  be  (advanced)  on  judgment  and  deed  of  trust,  against  notes  held 
by  Hanover  National  Bank  and  Miller,  making  f  onr  thousand  eight 
hundred  and  fifty  dollars,  which  was  my  limit  in  the  way  of  ad- 
vances to  make  the  crop. 

'*  H.  &  G.  Newman  (were)  limited  to  one  thousand  two  hundred 
dollars,  making  a  total  of  six  thousand  and  fifty  dollars.  If  after 
paying  the  expenses  of  gathering,  wrapping,  ginning  and  marketing 
the  crop,  there  was  not  enough  left  to  pay  the  six  thousand  and  fifty 
dollars,  then  we  (plaintiff  and  H.  &  C.  Newman)  were  to  prorate 
on  the  basis  of  four  thousand  eight  hundred  and  fifty  dollars  for  me, 
and  one  thousand  two  hundred  dollars  for  Newman,"  etc. 

Bot  while  the  plaintiff  as  a  witness  insists  that  the  note  sued  on 
has  never  been  paid,  he  does  not  deny  the  statement  of  the  gar- 
nishees that  they  paid  him  in  all  seven  thousand  one  hundred  and 
fifty-seven  dollars  and  fifty  cents. 

But,  in  corroboration  of  the  parol  testimony  of  the  garnishees, 
they  produced  and  filed  in  evidence  exemplifications  of  their  com- 
mercial books  in  response  to  the  request  of  plaintiff's  counsel,  and 
they  show  the  following  entries,  viz. : 

1895,  December  2.  to  VV.  H.  Trlbbette  $2,997  60 

1S96,  December  ai,  to  W.  H.  Tribbette 2,531  24 

1S».  Jftnaary  20,  to  W.  H.  Trlbbette 1,828  98 

Total $7,167  72 

The  foregoing  amounts  are  almost  identical  with  the  items  of  the 
statement  which  constituted  the  basis  of  the  garnishees'  dealings  with 
the  defendants,  and  the  dates  of  the  purported  payments  exactly 
correspond  with  the  maturities  of  the  aforesaid  notes.  And  the 
aggregate  amount  of  said  payments  is  identically  the  same  as  that 
given  in  the  testimony  of  the  garnishees. 

These  exemplifications  from  the  books  of  the  garnishees  were  not 
attacked  or  questioned  in  any  way,  notwithstanding  plaintifP  had  the 
conclasion  of  the  case.  ladeed,  the  garnishee  was  introduced  as  a 
witness  on  the  part  of  plaintiff ;  and  as  he  was  requested  to  make 
and  produce  same  as  a  part  of  his  answers  as  a  witness,  they  may  be 
properly  treated  as  his  evidence. 

In  addition  to  the  foregoing  observations  a  casual  inspection  of  the 
aforesaid  statement  and  the  deed  of  tiust  disclose  that  the  plaintiff 
only  contracted  to  furnish  the  defendants  supplies  to  the  amount  of 
three  thousand  eight  hundred  and   fifty -five  dollars,  and  that  the 
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residae  of  the  snm  of  five  tboasand  five  hundred  and  nioty-flve  dol- 
lars is  made  ap  of  interest  carried  into  the  calculation  as  principal 
and  two  antecedent  debts. 

This  sum  is  represented  in  the  transaction  by  two  notes,  viz. : 

One  due  December  1.1895 $2,797  50 

One  due  January  1, 1896 2,7y7  50 

Total $5,596  00 

It  is  plain  to  be  seen,  then,  that  these  two  notes  represented  the 
entire  transaction  with  reference  to  the  crop  advances  for  1895 — 
including  the  old  debts,  which  are  therein  specified  as  being  secured. 

But  the  deed  of  trust  includes  and  secures  the  additional  sum  of  one 
thousand  six  hundred  and  fifty  dollars,  which  is  represented  by 
a  third  note;  though  this  debt  is  an  old  one,  too,  as  the  deed  of  trast 
fixes  its  date  as  January  1,  1893.  The  amount  of  this  note,  when 
added  to  the  amount  of  the  other  two,  as  it  is  in  the  statement, 
aggregates  the  total  sum  of  seven  thousand  two  hundred  and  forty- 
five  dollars,  and  the  whole  is  secured  by  the  trust  deed ;  bat  the 
proof  satisfies  our  minds  that  the  garnishees  have  paid  the  plaintiff 
the  entire  sunif  less  a  small  amount,  which  is  far  less  than  his  propor- 
tionate share  of  the  loss  which  he  and  the  garnishees  sustained  in  the 
crop  adventure. 

Our  conception  of  the  evidence  is  entirely  dififerent  from  that  of 
our  learned  brother  of  this  District  Courts  and  we  therefore  feel 
constrained  to  reverse  his  judgment  and  render  one  in  favor  of  the 
garnishees. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  and  it  is  further  ordered  and  decreed 
that  the  demands  of  the  plaintiff  in  respect  to  the  garnishees  be 
rejected  at  his  cost  in  both  courts — the  rights  of  the  defendants, 
whatever  they  are,  being  fully  reserved. 

On  Application  for  a  Reheabino. 

A  re -examination  of  this  case  has  confirmed  our  original  concla- 
sions,  consequently  a  rehearing  is  refused. 

But  counsel  for  plaintiff  has  raised  an  entirely  new  issue  in  their 
application  in  regard  to  a  certain  sum  of  two  thousand  five  hundred 
dollars  of  advances,  which  they  insist  has  not  been  accounted  for  in 
the  settlement. 

In  our  opinion  the  settlement  was  complete;  but,  as  the  parties 
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reside  in  Mississippi,  we  will  leave  that  matter  open  to  farther 
investigation. 

In  that  respect  the  plaintiffs'  rights  are  reserved  in  some  appro- 
priate proceedings. 

Rehearing  refnsed. 


No.  12,616. 
State  op  Louisiana  et  al.  vs.  Henry  S.   Crozier.  ^^  \^^' 

50      24fi 
in  case,  by  the  term  of  a  orlmlnal  or  a  ^Ma^i- criminal  statute,  it  is  made  the  man-  118     233 

datory  duty  of  tbe  Attorney  General  to  enjoin  persons  from  violating  its  provi- 

« 

sions,  sneh  Injunction  can  not  be  suspended  upon  tbe  defendant  furnisbing 
bond.  Tbat  would  be,  In  effect,  granting  to  tbe  defendant  leave  to  continue  its 
violation  ptntUmi*  lite. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^    Rightor,  J. 


M,  J.  Cunningham,  Attorney  General,  for  the   State;  F.  C,  Zach- 
arie  for  the  Commissioner  of  Agricalbare,  Plaintiffs,  Appellants. 


Walter  H.  Saunders,  Saunders  &  Miller^  for  Defendants,  Appellees. 


Argued  and  submitted  February  12,  1898. 
Opinion  handed  down  February  21,  1898. 


On  Motion  to  Dismiss  Appeal. 
The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  grounds  stated  in  appellees' motion  are  (1)  that 
no  appeal  has  been  taken;  (2)  that  even  if  an  appeal  has  been  taken, 
the  order  herein  appealed  from  is  not  appealable. 

As  we  consider  this  motion,  on  account  of  the  exceptional  charac- 
ter of  the  controversy,  as  really  an  answer  to  the  appeal,  we  will 
consider  same  with  the  merits,  as  was  done  on  the  argument. 

On  the  Mebits. 

Briefly  stated  this  appeal  is  one  taken  by  the  State  of  Louisiana 
and  the  Commissioner  of  Agriculture  as  plaintiffs  from  an  interlocu- 
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tory  indgment  of  the  District  Jadge  permitting  the  detendanU  to  •oi- 
pend  their  iDJunction  on  famishing  bond;  and  the  test  ot  the  defend- 
ants' right  to  bond,  and  of  the  plaintiffs'  right  to  appeal  from  an 
order  allowing  bond,  is  the  character  of  the  demand  set  ap,  or  tbe 
Irreparable  character  of  the  Injory  they  apprebend^neceaaltaUtig 
their  inja notion. 

A  fair  synopsis  of  plaintiffs'  petition  for  injanction  is  as  follown: 

That  tbe  injanction  was  grounded  npon  repeated  alleged  Tiolstions 
by  the  defendant  of  the  penal  provisions  of  Act  72  of  1894,  prohibit- 
ing any  person  from  manofscturing  or  selling  commercial  fertiliien 
in  tfais  State,  and  from  selling  each  fertilizers  Jot  u«e  in  tbis  State— 
"without  complying  with  each  and  all  the  reqoiremente  thereof"— 
and  a  demand  for  a  money  Judgment  for  the  varioas  penalties  of  th< 
statute,  aggregating  the  large  sum  of  five  hundred  and  eigbty-eiuhl 
thousand  three  hundred  and  fifty  dollars. 

The  following  allegation  of  the  plaintiffs'  petition  fully  sets  oui 
the  gravamen  of  tbeir  complaint,  viz. : 

"  Petitioners  aver  that  Act  No.  72  of  1894  is  a  criminal  statute 
and  enacted  as  a  measure  ol  public  policy  and  public  order,  ani 
that  under  Sec.  6  of  said  act  it  is  made  the  duty  of  the  Attomej 
General,  when  requested  by  the  Commissioner  of  Agriculture,  tt 
enjoin  any  person,  firm  or  corporation,  resident  or  non-resident,  (ron 
manufacturing  or  selling  fertilizers  in  this  State  without  complyio; 
with  all  the  requirements  of  this  act."  etc. 

On  motion  of  defendant's  counsel,  the  judge  a  quo  granted  ai 
order  allowing  bim  to  suspend  tbe  effect  and  operation  of  plaintiffs 
injunction,  upon  his  given  bond  in  the  sum  of  one  thousand  dollars 

Alleging  themselves  t^reatly  ^grieved  by  said  interlocutory  order 
and  averring  same  to  be  contrary  to  law,  in  that  it  will  enable  thi 
defendant  to  continue  to  repeat  his  violation  of  a  criminal  statute 
they  prayed  (or  a  suepeuBive  appeal  therefrom :  and  the  coor 
granted  them  an  appeal  and  dispensed  them  from  furnishing  bond 

Tbe  purposes  and  objects  of  Act  72  of  1894,  as  stated  in  its  title 
are  "  to  protect  and  advance  agriculture  by  regulating  the  sale  am 
parity  of  commercial  fertilizers,  and  tbe  guarantee  and  couditioni 
npon  which  tbey  are  to  be  sold,  and  by  flzing  the  penalties  incurrei 
by  violations  of  each  condiUone,"  etc. 

The  penalties  affixed  thereby  against  any  one  who  ahall  trans 
gross  tbe  provisious  thereof,  are  to  be  found  in  Sec.  6;  and  it  ala 
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makes  it  the  doty  of  the  Attorney  General,  upon  the  request  of  the 
Commissioner  of  Agricultare  to  '*  enjoin  any  person  *  *  *  from 
mannfactaring  or  selling  fertilizers  in  this  State,  or  selling  fertilizers 
for  usein  this  State,  without  complyingwith  each  and  all  the  reqaire- 
ments  of  this  act,  without  bond  or  advanced  costs."  Sec.  6,  Act  72 
of  1894. 

One  of  the  penalties  prescribed  by  this  act  is  thus  denounced  in 
that  section  of  the  act : 

"Any  person  who  shall  counterfeit  or  use  a  counterfeit  of  the  tag 
prescribed  by  this  act,  knowing  same  to  be  counterfeit,  or  who  shall 
ose  them  a  second  time,  shall  be  guilty  of  a  misdemeanor  and  on  con- 
viction," etc. 

For  the  present  purpose  it  will  be  unnecessary  for  us  to  further 
analyse  the  act,  as  we  think  it  perfectly  plain  and  apparent  that  this 
partieular  injunction  in  the  enforcement  of  the  mandatory  provisions 
of  a  criminal  or  quasi- cnminB}  law  can  not  be  suspended  on  bond. 

The  question  presented  is  somewhat  sui  generis,  as  it  rests  upon 
the  special  provisions  of  particular  law ;  but  it  is  very  similar  to  the 
one  which  was  presented  and  decided  by  our  predecessors  in  City  of 
New  Orleans  vs.  Becker,  31  An.  644,  as  will  appear  by  the  following 
extract  from  the  opinion,  viz. : 

"  On  the  14th  of  March  the  city  filed  a  petition  in  the  same  court, 
alleging  that  Becker  was  keeping  a  coffee-house  with  theatrical  per- 
formances ;  that  he  had  been  conducting  this  business  since  January, 
1879,  and  would  continue  to  do  so  unless  enjoined ;  that  he  ref  ased  to 
pay  the  license  tax  fixed  by  the  city  ordinance,  and  that  his  conduct 
not  only  deprives  the  city  of  a  certain  revenue,  but  seriously  inter- 
feres with  the  police  of  the  city,  and,  if  permitted,  will  be  productive 
of  insubordination  and  unlawful  resistance  to  the  laws  and  ordinances 
of  the  city. 

''That  for  the  payment  of  the  license  tax  the  cit3'  has  a  privilege 
and  a  lien  on  the  personal  property  of  the  defendant,  with  the  right 
to  seize  and  sell  the  same ;  and  the  additional  right  to  enjoin  the 
defendant  from  carrying  on  the  business  until  the  license  tax  shall 
have  been  paid. 

**  The  prayer  is  for  an  injunction  restraining  the  defendant  from 
continuing  to  carry  on  the  business  of  keeping  a  coffee-house  with 
theatrical  performances  until  he  shall  have  paid  the  license  tax ;  and 
for  a  judgment  for  the  amount  of  the  tax. 
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"  Tbe  iDJQDclioQ  was  granted  as  prayed  for;  and  on  the  next  d 
Becker  took  a  mie  on  tbe  city  to  iihow  caaee  why  it  should  Dot 
diasotved  on  his  giving  bond  aa  provided  by  the  Code  ol  Piicli 
Art.  807. 

'■  On  hearing,  the  conrt  relnsed  to  grant  the  Injnaction  prayed 
by  Becker;  and,  also,  refased  to  diBBolve  on  bond  the  injuncl 
granted  to  the  city.     Becker  appealed  from  both  these  orders. 

"  We  think  the  conrt  did  not  err  In  refusing  to  grant  the  iojat 
lion  as  prayed  lor  by  Becker  (elating  the  reasons  of  th«  conrt,"  a 
citing  the  paragraph  of  the  atatnte  anthorizlng  the  city  to  obtain 
injanction  against  a  delinqnent  license  payer)  ;  and  then  folia 
this  statetnent  of  the  conrt,  viz. : 

"  The  right  of  tbe  city  is  wholly  incomp&tible  with  tbe  right  of  I 
taxpayer  to  enjolR  the  city  in  the  collection  of  the  license  tax, 
from  interfering  with  bim  in  carrying  on  bis  bnslnese.  His  applli 
tlon  for  an  injunction  is  tbe  refusal  to  pay  the  license  tax,  and  wo^ 
authorize  tbe  city  to  demand  tbe  iajunction  to  prevent  the  contin 
ance  o(  the  business.  The  object  of  the  law  is  to  enable  the  city 
compel  the  prompt  payment  of  the  license  tax;  and  that  obj 
would  be  defeated  If  the  taxpayer  were  allowed  to  take  the  inii 
tive,  by  enjolnlug  tbe  city,  or  to  have  tbe  injunction  granted  to 
city  dissolved  on  bond. 

"  In  either  caae  he  might  by  the  necessary  delays  in  tbe  DiBti 
Court,  and  by  appeal  to  this  court,  successfully  resist  tbe  licei 
tax  for  an  entire  year;  and  thus  enjoy  the  privilege  of  carrying 
bis  buaineaa  in  deflance  of  law,  without  complying  with  its  reqni 
ments." 

In  our  opinion  that  decision  is  quite  applicable  to  tbe  instant  cs 
though  it  is  a  much  stronger  one  for  tbe  appellees. 

On  this  appeal  the  merits  are  not  in  any  manner  drawn  in  qnesti 
and  hence  we  can  not  properly  examine  and  now  decide  tbe  quest 
raised  for  the  first  time  in  briefs,  whether  tbe  statute  under  com 
eration  is  or  not  constitutional. 

With  regard  to  the  appellee's  objection  that  the  motion  for  spp 
does  not  actually  make  the  plaintiffs  in  tbe  suit  parties  to  the  appi 
appears  to  our  minds  to  be  too  strained  and  technical  to  require  < 

In  our  opinion  the  interlocutory  order  from  which  this  appes' 
prosecQted  was  improvidently  granted. 
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It  is  therefore  ordered  and  decreed  that  the  interlocutory  order 
appealed  from  be  annalled  and  reversed,  and  the  plaintiff's  injunc- 
tion reinstated ;  and  that  the  defendant  and  appellee  be  taxed  with 
the  costs  of  appeal. 


No.  12,447. 

A.    J.    FOBSTALL  vs.   J.    P.   FUSSBLL  BT  ALS.  ^   ^J 

Id  cuae  a  promissory  note  Is  executed  without  any  consideration  actually  passing 
from  maker  to  the  payee,  and  as  an  accomodation  to  the  payee,  for  the  express 
purpose  of  enabling  the  latter  to  pledge  same  as  collateral  security  for  an 
anticipated  indebtedness  to  a  third  person  In  pursuance  of  an  agreement  to 
that  effect,  same  In  the  hands  of  the  latter  can  be  realized  upon,  against  the 
maker  to  the  extent  of  the  secured  indebtedness  of  the  payee  and  pledgor  and 
no  further. 

The  forbearance  of  the  creditor  to  InPtitute  suit  against  his  principal  debtor  for 
the  recoTery  of  the  amount  due  him  Is  not  such  a  prolongation  of  the  terms 
granted  to  the  principal  debtor  as  will  operate  the  discharge  of  a  surety,  In 
case  he  has  not  given  his  consent  thereto,  as  the  Code  contemplates. 

fk  PPEAL  from  the  Sixteenth  Judicial  District  Court  for  the  Parish 
^     of  Washington.     Reid,  J, 


Frank  N.  Butler  and  Clay  Elliott  for  Plaintiff,  Appellant. 


Sunders  A  Miller  for  Defendants,  Appellees. 


Argued  and  submitted  December  31,  1897. 
Opinion  handed  down  February  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiff  instituted  suit  and  prayed  for  judgment 
against  the  several  defendants  in  solido  for  the  sum  of  ten  thousand 
dollars  with  interest  upon  the  following  obligation,  viz. : 

" $10,000.  Fbanklinton,  La.,  December  18,  1890. 

''  On  the  15th  of  December,  1891,  we  jointly  and  severally  promise 
to  pay  to  the  order  of  the  Farmers'  Union  Oommercial  Association  of 
Washing^n  Parish,  La.,  Limited,  at  the  American  National  Bank, 
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New  OrleaiiB,  La.,  the  snm  of  ten  tboaeand  dollara,  witb  intereet  at 
tbe  rate  of  eight  per  cent,  per  Baaum  from  date  uDtil  paid,  for  valoe 
received. 

(Signed)  "  J.  P.  Fussell. 
"  A.  J,  Johnson. 
"  P.   B.   Cartek. 

"  W.    C.    BiNPIELD. 
"  H.    J.    SiMMONB. 

"  W.  p.  Okain. 
"  W,  L.  Smith. 

"  W.    T.    WlLUAMB. 

"  J.  Leon  Pounds." 
The  averment  ot  the  petition  is,  that  tor  a  valuable  conalderation 
he  acqnired  in  pledge  from  tbe  Farmers'  Commercial  Aaeociation  ol 
Washington  Pariah,  Louisiana,  Limited,  the  aforesaid  note. 

One  of  the  defendants  excepted  that  the  petition  discloaed  no  cause 
of  action,  and  lU  pendens — tbe  latter  referring  to  suit  ot  same  title 
at  tbe  time  depending  in  tbe  same  court;  and  two  other  defendante 
also  tender  a  plea  of  no  cause  of  action. 

Tbe  same  three  defendants — Fussell,  Smith  and  Crain — FdIIj 
reserving  the  benefit  of  tbeir  exceptions,  filed  an  answer  and  averred 
that  the  vote  sned  on  was  given  nnder  tbe  following  circnmstances, 

That  there  was  a  corporation  organized  under  the  laws  of  tbe  State; 
known  aatbe  Farmers'  Union  Commercial  Asssociation  of  Louitiana. 
Limited,  and  another  corporation,  liicewise,  organized  under  the  nam) 
of  Farmers'  Union  Oo  mm  ere  ial  Association  of  Waehinglon  Pariik,  Lou- 
isiana, Limited,  of  which  latter  the  defendant,  J.  F.  Fussell,  wai 
president — the  former  being  a  State  and  the  latter  a  parish  orgaiii' 
zation. 

That  the  defendant,  W.  L.  Smith,  as  agent  of  the  last  named  cor' 
poration,  the  payee  ot  said  note,  opened  a  general  store  in  the  towi 
of  FranklintoD,  and  made  advances  on  terms  of  credit  to  the  varioui 
members  of  said  parish  union — same  consisting  ot  family  and  plau' 
tation  supplies.  That  on  or  about  the  18tb  of  February,  1891,  sait 
agent  entered  into  an  agreement  witb  the  plaintiff,  whereby  the  lat' 
ter  agreed  to  extend  him  a  credit  of  ten  thousand  dollars;  and,  ai 
collateral  security  therefor,  he  delivered  the  note  sued  on,  togethe: 
with  other  notes,  to  the  plaintiff.    That  the  note  sned  on  was  aignet 
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and  delivered  to  said  agent  for  the  pnrpoae  of  enabling  him  to  pro- 
core  the  aforesaid  credit  with  the  plaintiff  and  obtain  said  advances, 
the  defendants  signiog  said  notes,  thereby  becoming  sureties  of  the 
jwyee  for  sach  advances  as  were  made  thereunder. 

On  this  statement  the  said  defendants  in  their  answer  allege  tha^ 
said  note  is  without  consideration  as  to  them,  they  not  being  indebtedt 
to  the  payee  thereof  in  any  sum  whatever,  at  the  date  said  note 
was  executed,  or  at  this  time.  That  said  note  was  executed  purely 
and  simply  for  the  accommodation  of  the  payee,  and  that  tl>ey  signed 
it  as  sureties  of  said  corporation,  and  that  all  of  said  facts  were  well 
known  to  the  plaintiff  at  the  time  of  and  previous  to  said  agreement, 
and  dnring  the  pendency  of  the  negotiations  between  him  and  said 
agent  which  led  up  to  its  execution,  and  which  were  superintended 
and  condocted  by  T.  A.  Olayton,  as  manager  of  the  State  Asso- 
ciation. 

The  defendant  avers  that,  in  the  course  of  the  dealings  of  the 
aforesaid  payee  with  the  plaintiff  under  said  agreement,  the  latter 
advanced  the  snm  of  ten  thousand  six  hundred  and  thirty- two  dol- 
lars and  four  cents,  on  open  account,  between  the  10th  of  Septem- 
her,  1891,  and  the  28d  of  April,  1892;  and  that  during  that  period  he 
bad  received  the  proceeds  of  two  hundred  and  forty -one  bales  of 
cotton  and  other  moneys,  the  whole  of  which  aggregated  the  sum  of 
nine  thousand  dollars  and  seventy- eight  cents,  leaving  a  balance  due 
of  one  thousand  six  hundred  and  fifty- one  dollars  and  twenty -six 
cents  by  said  payee. 

That  under  the  law  and  the  aforesaid  agreement  said  credits 
Bhoold  be  imputed  to  the  payee's  credit  on  open  account,  secured  by 
the  note  sued  on  as  collateral,  and  same  reduced  to  that  balance. 

They  further  aver  that  the  debt  of  the  payee  of  the  aforesaid  note 
on  open  account  became  due  on  the  1st  of  February,  1892,  and  the 
plaintiff,  without  the  consent  of  defendants,  as  sureties  of  his  debtor, 
prolonged  the  terms  of  payment  granted  it  as  principal,  in  fraud 
of  their  rights  and  to  their  great  and  irreparable  injury — said  exten- 
sion of  time  for  the  payment  thereof  having  been  for  a  period  of 
more  than  six  months  at  one  time,  and  for  a  greater  length  of  time 
at  another. 

They  aver  that  while  professedly  all  of  the  signers  of  said  note 
have  been  made  parties  defendant  to  this  suit,  yet,  in  reality,  only 
the  three  of  them  who  join  in  the  answer  have  been  cited  by  the 
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reqaest  of  the  plaintiB's  counsel ;  aod  that  the  object  of  aach  a  cou 
being  pursued  was  to  deprive  them  of  their  rights — that  of  diris 
and  other  rights  against  their  co-sureties. 

They  aver  tbat,  at  the  date  of  the  maturity  of  the  debt,  the  afo 
said  parish  association,  as  payee,  bad  abundant  means  to  hi 
paid  the  same,  but  that  at  this  time  it  has  not — it  being  "  defnnct  i 
Insolvent" — hence  they  are  discharged  from  al)  liability  lo 
plaintiff  as  snreties. 

They  pray  for  the  rejection  of  the  plaintiff's  demands  tn  tolo. 

The  cause  was  tried  by  a  jury,  who  fonnd  a  verdict  in  favor  of 
defendants,  rejectinj!  the  demands  of  the  plaintiff;  and  from 
judgment  thereon  pronounced  tbe  plaintiff  prosecutes  this  appes: 

It  appears  from  tbe  record  that  the  note  sued  on  was  pled^sd 
the  plaintiff,  as  is  alleged  in  his  petition,  >'  to  guarantee  the  proi 
and  faithful  payment  of  the  advances  "  be  had  contracted  and  agr 
to  make  to  the  payee  thereof — said  contract  of  pledge  bavins  b 
made  and  evidenced  by  an  act  bearing  date  IStb  of  February,  II 
The  act  was  Introduced  in  evidence,  and  the  exemplifications  of 
plaintiff's  commercial  books  were  also  produced  and  filed. 

Many  witnesses  were  introduced  and  interrogated  in  respect  to 
dealings  and  tranaactions  between  the  plaintiff  and  the  Parm 
Union  Commercial  Association  of  Waahinglon  Pariah,  Lonlsiana,  L 
ited ;  and  each  one  of  them  makes  a  statement  in  reference  tber 

That  association,  or  corporation,  was,  as  its  name  implies,  org 
ized  in  the  interest  of  the  farmers  of  tbat  parish  and  snrroonc 
country ;  and  it  established  a  general  store  at  tbe  the  town  of  Pra 
linton  therein,  from  which  it  was  contemplated  the  farmers  sh< 
be  supplied  advances  to  enable  them  to  cuicivate  and  harvest  i 

In  order  tbat  this  plan  should  be  carried  into  operation,  var 
members  of  the  association  entered  into  negotiations  with  the  pi 
tiff,  aided  and  assisted  by  tbe  president  of  the  State  association, 
effected  an  agreement  whereby  he  was  to  supply  advances  to 
parish  association  to  the  extent  of  ten  thousand  dollars. 

That  in  order  to  secure  the  plaintiff  in  making  said  advances 
note  sued  on  was  executed  by  tbe  persons  whose  names  ere  the 
signed — and  also  another  note  of  similar  character  which  was  si) 
by  other  members  of  said  association — in  favor  of  the  corpora! 
and  same  was  pledged  to  tbe  plaintiff  as  a  collateral  eecnrity  for 
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faithful  paymeot  of  its  indebtedness  on  open  aecoont  to  the  plaintiff 
when  the  same  should  become  due  and  payable. 

The  act  of  pledgee  recites  that  <*  for  and  in  consideration  of  the  sum 
of  ten  thousand  dollars  advanced  by  the  commercial  firm  of  A.  J. 
Forstall  to  the  undersij^ned,  W.  L.  Smith,  agent,  of  Fracklinton, 
*  *  *  and  for  the  further  consideration  of  services  rendered  and 
which  may  hereafter  be  rendered  by  the  said  A.  J.  Forstall,  and  for 
the  purpose  of  securing  him  a  proper  compensation  therefor : 

"  I  hereby  agi^e  and  obligate  myself  to  ship  and  consign  to  him 
for  sale  at  New  Orleans,  La.,  not  less  than  eight  hundred  bales  of 
cotton — said  shipments  and  consignments  to  be  made  before  the  first 
of  February,  1892,  and  in  the  event  of  my  failure,  or  refusal  to  ship 
and  consign  to  the  said  A.  J.  Forstall  eight  hundred  bales  of  cotton 
as  aforesaid  and  within  the  time  specified,  and  as  an  additional  com- 
pensation to  him  for  services  in  selling  the  cotton  consigned  to  him 
under  this  agreement  and  other  services  I  bind  myself  to  pay  to  A. 
J.  Forstall  the  sum  of  one  dollar  per  bale  on  each  bale  on  the  num- 
ber deficient  in  my  shipments,  and  which  are  required  to  make  the 
said  nnmber  of  eight  hundred  bales." 

This  much  of  the  act  of  pledge  discloses  the  mutual  agreement  of 
the  parties;  the  engagement  of  the  plaintiff  to  make  ten  thousand 
dollars  advances  to  the  corporation  as  well  as  its  covenant  to  secure 
the  payment  therefor,  and  also  the  contingent  penalties  it  consented 
io  his  favor  in  case  of  either  its  failure  or  refusal  to  ship  to  plaintiff 
the  full  quantity  of  eight  hundred  bales  of  cotton. 

Then  follows  the  clause  pledging  to  the  plaintiff  the  note  sued  on, 
vix.: 

*'  It  is  further  agreed  that  in  order  to  guarantee  the  prompt  and 
faithful  payment  of  said  advances,  the  said  W.  L.  Smith,  agent,  has 
delivered  to  said  A.  J.  Forstall  a  promissory  note  for  the  said  sum  of 
ten  thousand  dollars,  signed  by  J.  F.  Fnssell  and  others,  and 
ecdorsed  by  the  Farmer's  Union  Commercial  Association  of  Wash- 
ing Parish,  Louisiana,  Limited,  and  the  Farmer's  Commercial  Asso- 
ciation of  Louisiana,  Limited,  which  is  identified  herewith,  dated  the 
18th  of  December,  1890,  and  maturing  on  the  15th  of  November, 
189L" 

And  it  concludes  thus: 

"  It  is  further  agreed  that  the  proceeds  of  the  sale  of  all  cotton 
sold  by  A.  J.  Forstall,  for  the  account  of  the  undersigned,  shall  be 
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appropriated  by  the  said  A.  J.  Forstall,  either  to  the  payment  to  the 
said  sam  of  ten  thousand  dollars,  advanced  as  aforesaid,  or  to  any 
other  indebtedness  or  liability  of  W.  L.  Smith,  agent,  to  him  which 
may  hereafter  arise  in  the  coarse  of  their  business." 

Not  one  of  the  defendants  were  parties  to  the  act  of  pledge, 
notwithstanding  the  fact  that  they  admit  that  they  executed  said  note 
for  the  purpose  of  enabling  the  association  to  employ  it  as  a  collat- 
eral security  for  its  indebtedness  thereafter  to  be  contracted  with 
the  plaintiff;  and  that  it  was  primarily  an  accommodation  paper, 
and  issued  without  any  consideration. 

The  contention  of  the  defendants,  therefore,  is  that  (1)  in  any 
event  the  plaintiff's  right  of  recovery  must  be  restricted  to  the  bal- 
ance of  account  it  was  intended  to  guarantee;  (2)  that  plaintiff's 
recourse,  by  the  terms  of  the  contract  of  pledge,  is  restricted  to  the 
balance  which  is  ascertained  to  be  due  for  the  advances  the  plaintiff 
made  to  the  corporation,  and  can  not  be  extended  to  the  alleged 
damage  the  plaintiff  has  sustained  on  account  of  any  breach  of  con- 
tract by  the  corporation  in  reference  to  shipments  of  cotton;  nor 
to  any  commissions,  salaries  and  expenses  incident  thereto. 

To  make  the  position  of  the  defendant's  counsel  plain,  we  have 
extracted  from  their  brief  the  following,  viz. : 

''  If  this  is  not  so,  we  would  have  a  consequence  not  in  contem- 
plation of  any  of  the  parties,  and  entirely  beyond  the  agreement, 
in  any  view  that  may  be  taken.  It  will  be  observed  that  this  note 
was  delivered  to  secure  only  the  money  ^-o  be  advanced,  not  any 
breach  of  contract  in  relation  to  cotton  shipments,  nor  commissions, 
nor  agents'  salaries  or  expenses.  Undoubtedly  the  corporation 
could  have  redeemed  the  paper  by  paying  the  sum  of  the  advances, 
audit  is  equally  undoubted  that  the  accommodation  makers,  irre- 
spective of  notice  of  their  character,  could  have  reclaimed  their 
paper  on  like  terms.  Yet,  if  plaintiff's  theory  is  maintained,  he 
can  collect  the  entire  face  of  the  note,  deduct  the  sum  it  was  ex- 
pressly delivered  to  secure,  and  then  set  off,  as  against  the  accom- 
modation payee,  any  other  demands  he  may  have. 

'^  Now,  as  a  matter  of  fact,  the  plaintiff  is  attempting  to  use  this 
paper  to  enforce  payment  of  a  claim  which  embraces  one  thousand 
and  one  dollars  and  ninety- one  cents  above  the  amount  of  advance 
it  was  made  and  accepted  to  guarantee,  and  which  he  pretends  to 
have  furnished.     This  sum  being  composed  of  commissions,  travel- 


FIPHETH  ANNUAL  REPORTS,  1898.  266 

Fontall  Y8.  Fassell  et  ala. 

ing  expenses  and  salary  of  an  agent  (fifty  dollars),  and  five  hundred 
and  eighty -two  dollars  on  accoant  of  cotton  not  shipped  and  insur- 
ance money  paid  for  some  unknown  purpose"  (p.  8). 

The  portion  of  the  act  of  pledge  upon  which  they  rely  as  sustain- 
ing their  position  is  the  following,  viz. : 

"  It  is  further  agreed  that,  in  order  to  guarantee  the  prompt  and 
pnnctoal  payment  of  said  advances,  the  said  W.  L.  Smith,  agent,  has 
delivered  to  said  A.  J.  Forstall  a  promissory  note  for  the  sum  of  ten 
thonsand  dollars,"  etc. 

We  tbink  it  is  apparent  from  the  phraseology  of  the  contract  of 
pledge  that  the  plaintiff  obtained  the  note  in  pledge  as  a  collateral 
secority  for  the  account  of  the  corporation,  in  pursuance  of  an 
ondentanding  and  agreement  of  all  the  parties  in  interest. 

The  farther  contention  of  defendants  is  that  after  the  maturity  of 
the  principal  obligation — the  note  for  ten  thousand  dollars — on  the 
15th  of  November,  1801,  the  plaintiff  granted  the  corporation,  their 
principal,  an  extension  of  time  for  its  payment— the  association  hav- 
ing at  the  time  of  said  maturity  an  abundance  of  assets,  which  it 
offered  to  surrender  to  the  plaintifiT,  and  which  he  declined  to  accept ; 
and  that  daring  said  delay  the  corporation  became  insolvent,  and  its 
aneu  perished. 

An  attentive  examination  of  the  evidence  has  satisfied  our  minds 
that  this  last  ground  of  defence  is  not  sustained  by  the  evidence.  It 
does  not  go  to  the  extent  of  showing  that  the  plaintiiT  granted  to  the 
corporation  any  specific  delay,  or  additional  term,  for  the  payment 
of  its  indebtedness.  It  is  only  to  the  effect  that  plaintiff  forebore  to 
in§titate  suit  for  the  recovery  of  the  amount  due.  He  would  have 
been  at  liberty  to  have  sued  at  any  time ;  and  nothing  is  shown  to 
have  prevented  the  defendants  from  protecting  themselves,  notwith- 
standing the  plaintiff's  delay  in  bringing  suit. 

This  case  does  not  come  within  the  rule  this  court  announced  in 
Inaarance  Company  vs.  Randall,  42  An.  260. 

Nor  does  it  come  within  the  provisions  of  the  Code,  viz. : 

"The  prolongation  of  the  terms  granted  to  the  principal  debtor 
without  the  consent  of  the  surety  operates  a  discharge  of  the  latter." 
R.  C.  C.  8063. 

Oar  coDclusion  is  that  the  record  does  not  disclose  a  state  of 
'&ct«  jnstifying  the  discharge  of  the  defendants,  but  that  on  the  con- 
^f&ry,  they  are  bound  by  the  terms  of  the  agreement  and  the  contract 
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of  pledge.  Bat,  as  snreties  ol  tbe  corporatioD,  we  tblok  the: 
entitled  to  bave  tbat  agreement  constrned  strictly  in  bo  far  as  Itsbi 
affect  tbeir  rigbts,  and  placing  npon  ft  sacb  a  constractlon  tbey  ci 
only  be  held  bonnd  for  the  balance  due  the  plaintiff  for  tbe  odi^anci 
be  made  to  the  corporation  and  nothing  else. 

The  stated  accoant  of  tbe  plaintiff  againat  the  corporation  Bhaw 
a  debit  balance  of  fonr  thonsand  one  hundred  and  twenty-sis  do) 
tars  and  eighty-three  cents  on  the  8d  of  Febrnary,  18B3,  after  allov 
ing  proper  credits,  bat  applying  tbe  rnle  jnat  stated,  we  are  i 
opinion  tbat  this  balance  is  sobject  to  a  further  rednction  in  favor  < 
defendants  as  sareties  of  tbe  corporation  of  one  thonsand  and  oe 
dollars  and  ninety-one  cents,  thns  ieaTing  the  earn  of  three  tbonaan 
one  hundred  and  twenty-four  dollars  and  ninety-two  cents  ft 
which  tbey  are  responsible  tm  soltdo  to  the  plaintiff. 

It  is  therefore  ordered  and  decreed  tbat  tbe  verdict  of  tbs  joi 
and  the  judgment  thereon  baaed  be  annulled  and  reversed;  and 
is  further  ordered  and  decreed  that  the  plaintiff  do  have  and  ncovi 
from  the  defendants  in  solido  the  sum  of  tour  tboosand  one  bai 
dred  and  twenty-six  dollars  and  thirty-eight  cents,  with  eight  p< 
cent,  per  annum  interest  from  tbe  3d  of  February,  189S,  subject  to 
credit  of  one  thousand  and  one  dollars  and  nlnely-one  cents,  sb  i 
same  date,  and  all  costs  of  both  courts. 


No.  12,448. 

A.  J.  FORSTALL  VS.  J.  P.  FUSSELL  ET  ALS. 
auic  RS  in  A.  J.  Forslall  va.  J.  P.  Pusaell  rf  ofi..  No,  12, H7,  tliis  day  decided. 

APPEAL  from  the  Sixteenth  Jndicial  District  Court  for  the  Pane 
of  Washington.     Reid,  J. 

Frank  N.  Butter  and  Ctay  Elliott  for  Plaintiff,  Appellant. 

Sounder*  it  Miller  for  Defendants,  Appellees. 


Argued  and  submitted  December  81,  1897. 
Opinion  handed  down  February  21,  1898. 
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The  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.  This  salt  is  of  precisely  similar  character  to  the  one 
of  same  title  bearing  the  No.  12,447,  with  the  difference  that  the 
instant  one  is  founded  npon  a  promissory  note  for  the  sum  of  five 
thousand  doliars,  bearing  date  November  28,  1890,  and  payable  to 
W.  L.  Smith,  agent  or  bearer,  on  the  15th  of  November,  1891,  and 
signed  by  J.  P.  Fussell — one  of  the  parties  defendant  who  was  cited 
in  the  other  case — and  twenty- eight  other  defendants  who  were  not 
parties  thereto. 

In  all  other  respects,  the  issues  in  this  cause  are  the  same  as  those 
in  suit  No.  12,447;  and  the  aforesaid  note  for  five  thousand  dollars 
vas  pledged  by  the  payee  thereof  as  collateral  security  for  the  same 
indebtedness  as  that  for  which  the  ten  thousand  dollar  note  was 
pledged.  Consequently  the  object  of  this  suit  is  to  obtain  judgment 
in  9oUdo  against  the  defendants  in  this  suit  for  the  same  indebted- 
ness. 

The  record  and  evidence  in  this  case  is  the  same  substantially  as 
that  in  suit  No.  12,447;  and  the  same  briefs  have  been  filed  in  this 
case  by  counsel  on  both  sides  as  were  filed  in  the  suit  No.  12,447. 

Both  the  ten  thousand  dollar  note  and  the  five  thousand  dollar 
note  figured  in  the  former  suit,  which  was  entitled  Forstall  vs.  The 
Ftoners'  Union  Commercial  Association  of  Washington  Parish,  Louis  - 
iana,  limited,  47  An.  105,  to  which  some  of  the  pre<)ent  defendants 
were  made  parties.  The  exception  of  misjoinder  of  defendants  was 
therein  made  and  sustained  upon  the  theory  that  on  the  face  of  the 
papers  the  defendants  were  principals;  and  as  the  makers  of  the 
two  different  notes  were  not  common,  they  could  not  be  used  in  the 
same  snit. 

In  that  case  the  plaintiiT  alleged  that  the  corporation  was  indebted 
to  him  in  the  sum  of  four  thousand  one  hundred  and  twenty-six  dol- 
Iftis  and  seventy- six  cents,  *^  as  appears  by  cbe  account  annexed  to 
the  petition." 

That  is  precisely  the  same  showing  as  is  made  in  this  record. 

Notwithstanding  that  case  was  dismissed  by  this  court  on  the 
ground  that  on  the  face  of  the  papers  the  aforesaid  notes  appeared 
to  be  independent  obligations,  it  is  perfectly  competent  and  proper 
that  upon  an  examination  of  the  pleadings  and  evidence  we  should 
treat  the  present  defendants  as  sureties  and  so  decide. 

For  the  reasons  assigned  in  suit  No.  12,447,  we  are  of  opinion  that 
17 
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like  Jadgment  ehonld  be  herein  rendered  against  tbe  delendanls: 
to  whom  this  case  is  at  issae — in  so  (ar  ae  the  parties  are  dUFem 
It  is  tberelore  ordered  and  decreed  that  the  piaiDtill  and  appellt 
do  bave  and  recover  from  tbe  defendants  and  appeilees,  the  aom 
tonr  tboaaand  one  hundred  and  twenty-six  dollars  and  thirtf-eig 
cents,  with  eight  per  cent,  per  annnm  interest  from  tbe  3d  of  Febri 
ary,  1898,  subject  to  a  credit  of  one  thonsand  and  one  dollars  ai 
ninety -one  cents  ae  of  same  date,  and  all  costs  of  both  courts. 


No.  12,612. 

Statu  ex  bbl.  iMHANtTHL  Pbesbytbbian  Ohurch  vs.  Owen  Ribd 

I      Tb«  pendeocy  of  another  suit  between  the  Buine  parties,  [or  tlie  same  olj]ect,  u 

I  IDB  out  ol  tbe  same  causu  ol  aotlon,  wEU  not  abate  tbe  lult  ubles*  ipeclil 

pleaded  in  /imitit. 

The  conrt  vlU  Dot  supply  the  plea,  althoagh  evidence  was  admitted  Tllho 

objeolion. 
Where  the  matter  relates  to  property  rights  at  religious  societies,  tbe  controTei 

Is  generally  lo  be  decided  as  other  oonlroyeralea  between  persons. 
MaaJamHi  Will  lie  to  Compel  aa  offioer  at  a  religious  oorpoiatlon  to  dellyer  recor 

to  his  sacoessors,  who  are  properly  entitled  to  them. 
The  bookiand  records  belDgsubleot  to  Inspection  by  those  haying  an  lnteres(.t 
oorporallon  Is  entitled  to  a  prompt  remedy  to  have  tbem  restored.   C.  P.,  Ar 

APPEAL  from  the  Civli  District  Oonrt  for  the  Parish  of  Orlean 
Jlfonroe,  J. 

Benjamin  Bice  Forman  lor  Relator,  Appellant. 

J.  H.  Ferguson  and  Edwin  T,  Merrick  tor  Defendant,  Appellee. 

Argued  and  submitted  Jaonary  28,  1896. 
Opinion  handed  down  Febroary  7,  1898. 
Rehearing  refused  March  21,  1898. 

The  opinion  of  tbe  coart  was  delivered  by 

Bbeaux,  J.  This  was  an  appeal  from  a  judgment  of  the  Dislrit 
Oonrt  quashing  the  writ  of  provisional  mnndamus  issued  and  refasin 
relator's  application  and  dismissing  its  suit  as  in  case  of  nan<snit. 
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The  relator  was  incorporated  under  the  laws  of  this  State. 

It  alleges  that  respondent,  Riedy,  was  lately  acting  pastor  of  its 
church,  and  that  while  he  was  acting  as  pastor  he-  took  possession  of 
its  records  and  books  consisting  of — first,  the  minutes  of  the  ses- 
sions of  its  ruling  body  in  its  ecclesiastical  capacity;  second,  minutes 
of  its  board  of  trustees  in  its  civil  capacity;  third,  minutes  of  its 
church  meetings;  fourth,  account  book  and  ledger  showing  the 
accounts  of  the  church.  That  he  had  been  suspended  by  the  pres- 
bytery from  the  exercise  of  his  functions  as  minister  of  the  gospel 
becaose  he  has  wrongfully  converted  to  his  own  use  the  charitable 
funds  of  the  church,  amounting  to  nearly  eleven  thousand  dollars. 

That  he  never  was  the  legal  custodian  of  the  books  and  papers, 
and  that  he  has  been  called  upon  to  deliver  them  to  those  entitled 
to  their  possession ;  that  the  possession  of  those  books  and  records 
is  necessary  for  the  proper  conduct  of  the  business  and  affairs  of  the 
church.  The  weight  of  the  testimony  sustains  the  allegations  of 
plaintiff's  petition  as  relates  to  the  books  and  papers  claimed. 

Respondent  excepted ;  that  relator  disclosed  no  cause  of  action, 
and  pleaded  a  general  denial.  He  specially  denied  that  he  converted 
property  to  his  own  use.  He  averred  that  he  was  the  legal  custodian 
of  the  records  and  books  which  are  in  his  possession ;  having  appealed 
to  higher  authority  in  the  church  from  the  order  of  suspension  made 
by  the  presbytery. 

He  testified  that  the  books  and  papers  in  his  possession  are  neces- 
sary in  his  defence  of  the  suits  pending  against  him  in  the  District 
Oourt.  To  sustain  his  appeal  in  the  matter  of  jurisdiction  the  presi- 
dent of  the  Board  of  Trustees  made  oath  that  the  value  of  the  prop- 
erty, rights  and  credits  of  relator,  the  conduct  and  administration  of 
which  is,  involved,  exceed  two  thousand  dollars. 

Evidence  of  another  suit  being  pending  between  the  parties  having 
been  admitted  in  evidence  without  objection  it  was  urged  although 
defendant  had  interposed  no  written  exception  of  lis  pendens  that 
that  plea  should  be  sustained. 

We  have  not  found  it  possible  to  agree  with  that  position.  Lis 
pendens  is  a  special  plea  in  a  defence  to  a  mandamus  or  in  any  other 
case.  It  has  been  decided  that  lie  pendens  should  be  specially 
pleaded.  Bourguignon  vs.  Destrehan,  5  L.  116.  The  defence  was 
not  noticed  for  the  same  reason  in  Long  vs.  Long,  3  L.  108 ;  ^Mt  was 
only  in  argument  urged  that  there  was  another  pending  suit,"  and 
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tbe  coart  held  "tbat  a  plea  should  have  been  filed."  It  haa  bi 
held  that  in  order  Co  be  ot  any  avail  aa  a  defence  it  mnet  be  Bled 
limine.     WeelES  vs.  Flower,  9  L.  886 ;  White  vs.  Oleason,  15  An.  t 

Tbe  absence  of  the  plea  is  not  Boppiled  by  evidence  offered  on 
trial  of  the  merits. 

Moreover  we  have  not  fonnd  of  record  the  suit  invoked  in  an 
ment  as  lit  pendens.  There  is,  however,  evidence  before  tbe  cc 
that  there  is  suit  pending  against  tbe  relator  )□  the  Civil  Diat 
Coari. 

Respondent  Informs  ns  that  the  canse  ot  action  is  the  same  in 
two  actions,  while  the  relator  and  appellant  contends  that  the  i 
before  tbe  District  Conrt  filed  in  1897  is  not  on  the  same  caas« 
action  nor  far  the  same  object,  and  if  it  were  that  a  withdrawal 
the  demand  (or  tbe  tiooks  obviated  all  dlfflcnlty.  We  inter  tbat  1 
withdrawal  was  made  In  the  case  jost  stated. 

The  conrt  has  considered  evidence  received  witbont  objecti 
where  It  bad  bearini;npon  tbe  merits  of  a  question.  We  have 
found  a  decision  holdicg  that  evidence  thus  admitted  will  g 
etfecl  to  Tea  jadicala  or  Eia  pendens,  thongb  not  pleaded.  It 
been  repeatedly  decided ;  it  mast  be  pleaded ;  it  can  not  be  SDppI 
by  the  conrt. 

This  brings  ns  to  the  qnestlon  whether  a  mandamus  can  issai 
compel  tbe  respondent  to  perform  certain  duties  stated  in  relate 
petition. 

This  court  has  decided  tbat  the  provisions  of  the  law  of  mandai 
nnder  our  Code  of  Practice  is  more  extensive  than  it  is  under 
common  law.  Hatch  vs.  N.  O.,  1  R.  470,  513.  It  follows  if  mandai 
is  the  proper  remedy  at  common  law,  tbat  It  Ilea  under  our  law. 

-  The  rule  Is  well  settled,"  said  Mr.  High,  In  bis  "  Extraordm 
Remedies,"  par.  306,  "upon  principle  and  anlhority,  that  nv 
damua  will  lie  to  compel  the  sorrender  and  delivery  o(  corpoi 
books  and  records  to  the  officers  properly  entitled  to  them.  ^ 
where  the  term  ol  office  has  expired,  either  by  removal  or  by  la 
of  time,  and  the  officer  refuses  to  surrender  the  corporate  recn 
and  docnments  to  his  snccessor  duly  elected  and  entitled  to  tl 
custody  and  control,  mandamus  will  go  to  compel  the  delivery." 

Where  tbe  snbject  matter  relates  to  the  property  rights  of  re 
ions  societies,  it  is  within  the  conrt's  jurisdiction.  Watson 
Jones,  13  Wall.  680. 
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Id  a  recent  case  we  held  that  mandamua  will  He  to  compel  the 
board  of  management  of  a  corporation,  in  a  proper  case,  to  let  a 
flhareholder  inspect  its  books.  Boarsette  vs.  Qas  Oo.,  49  An.  1556. 
For  the  same  reason  it  should  go  to  one  who,  as  treasorer  or  custo- 
dian of  a  religions  corporation  who  have  refused  to  deliver  the  cor- 
porate records,  to  compel  them  to  surrender  them  to  the  proper 
officer. 

These  books  being  subject  to  inspection  as  stated,  it  is  reasonable 
and  proper  that  the  corporation  should  have  prompt  remedy  to  have 
its  books  and  other  records  restored  to  the  proper  officer. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  is  annulled,  reversed  and  avoided,  and  the  respondent  is 
ordered  to  deliver  to  relator  or  to  the  officers  of  the  Immanuel 
Presbyterian  Church  the  books  cf  account  that  he  kept  as  treasurer, 
the  minutes  of  the  Board  of  Trustees,  and  all  other  books  and 
papers  pertaining  to  the  said  church  in  his  possession.  Oosts  of  both 
courts  to  be  paid  by  defendant  and  appellee. 


No.  12,726. 
State  of  Louisiana  vs.  Jack  Brittin. 

,  60   861 
Tbe  power  to  grant  a  change  of  venae  is,  in  great  part,  confided  to  the  District        50  1308 

CourL    His  refasal  to' change  the  ventre  will  not  be  reversed  unless  it  is  dearly 

shown  that  it  was  erroneous. 

An  objection  to  the  manner  of  drawing  a  ventre  can  not  be  successfully  made  by 
one  under  accusation,  unless  made  on  the  first  day  of  the  week  for  which  the 
ventre  was  drawn. 

A  motion  to  annul  and  set  aside  the  venire  made  by  a  defendant  In  one  case  can 
not  be  made  arallable  by  another  defendant  In  another  case.  State  vs.  Court- 
ney, 28  An.  7M;  State  rs.  McCoy,  29  An.  598;  State  vs.  Washington,  83  An,  897. 

APPEAL  from  tbe  Twenty -first  Judicial  District  Oourt  for  the  Par- 
iah of  Jefferson.    Aost,  J. 


Jf.  /.  Cunningham^  Attorney  General,  and  Robert  J,  PerkinB^  Dis- 
4rici  Aitomey,  for  Plaintiff,  Appellee. 


TFm.  L.  Thoftnpwn  for  Defendant,  Appellant. 
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Argued  &nd  enbrnitted  January  29,  1898. 
Opinion  handed  down  Febroaiy  21,  1898. 

The  opinion  of  tbe  conrt  was  dellTered  by 

Bbeauz,  J.  An  indictment  Tor  mnrder  was  retamed  against  t 
defendant  on  tbe  9tta  ot  December,  1896.  He  was  twice  placed  i 
trial.  At  tbe  flret  trial  tbe  jnrr  failed  to  agree;  the  result  ol  t 
second  trial  was  a  verdict  ol  manslaugbter.  He  was  sentenced  tc 
service  of  six  jeare  in  the  State  penitentiary.  From  the  verdict  a 
sentence  be  appeals. 

In  tbe  District  Conrt,  on  tbe  tenth  day  ot  December,  1896,  t 
accused  moved  for  a  change  of  venue. 

In  April  following  be  withdrew  bis  plea  of  "  not  guilty,"  which  h 
been  previoosly  entered,  and  entered  a  motion  to  quash  thA  indie 
ment  on  the  ground  that  a  jadgment  had  been  rendered  in  the  mi 
ter  of  Waggner  vs.  Marrero,  quashing  and  setting  aside  the  enti 
jnry  centre  for  the  term  at  which  be  bad  been  indicted. 

The  refusal  of  the  court  to  grant  a  change  of  venue  gave  rise  tot 
first  objection  presented  for  our  decision. 

Tbe  accused  in  the  motion  alleged  that  there  was  a  strong  and  vl 
lent  prejudice  against  negroes  in  the  parish  in  whicb  hewasindictc 
and  that  be  being  ot  that  race  would  not  obtain  a  fair  and  impart 
trial  in  that  parish.  The  testimony  of  a  number  of  witnesses  n 
taken  on  the  motion  for  a  change  of  venae,  and  newspapers  pa 
lished  in  the  city  of  New  Orleans  were  filed  containing  articles  ca 
log  public  attention  to  tbe  lawless  conduct  of  men  in  different  loca 
ties.  Witnesses  testified  that  It  bad  become  common  and  was  felt 
many  places.  We  read  the  testimony  with  tbe  closest  attention  ' 
could  bring  to  bear. 

We  closed  the  transcript  despite  the  deplorable  acts  shown  to  ha 
been  committed,  not  convinced  that  there  were  not  men  enongh 
tbe  parisb  to  select,  in  the  manner  pointed  out  by  law,  a  jury  tl 
would  give  a  lair  trial  to  an  accused  colored  man. 

The  first  jury  empaneled  did  not  agree,  and  a  mistrial  was  enter< 
The  second  trial  resulted  in  a  verdict  for  manslaaghter.  A  numt 
of  tbe  witnesses  swore  that  a  jury  could  be  found  that  would  reinn 
fair  and  impartial  verdict. 

The  trial  judge  saw  and  beard  these  witnesses,  and  by  his  refm 
to  change  tbe  venue  made  it  manifest  that  he  believed  their  testlmoi 
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We  have  not  found  that  he  erred.  The  matter  of  change  of  venue 
is  largely  addressed  to  the  sound  diseretion  of  the  trial  court.  It 
was  not  clearly  shown  that  it  was  abused.  State  vs.  Qonsoulin,  88 
An.  459. 

This  court  said,  in  State,  vs.  White, '30  An.  865:  <' As  a  general 
proposition  it  is  true  that  a  change  of  venue  in  a  criminal  cause  is 
confided  to  the  discretion  of  the  District  Judge  exclusively,  whose 
decision  upon  its  propriety,  rightfulness  and  necessity  is  final." 
Citing  State  vs.  Bunger,  11  An.  607.  There  is  no  necessity  in  this 
case  to  give  to  the  discretion  of  the  trial  judge  so  unlimited  a  scope. 

In  our  judgment  the  application  is  within  the  general  rule,  and 
the  ruling  does  not  call  for  the  interference  of  this  court. 

A  prejudice  extending  as  far  as  charged  and  sworn  to  by  some  of 
the  witnesses,  is  negatived  and  rebutted  by  the  testimony  of  other 
witnesses,  by  the  verdict  of  one  jury,  and  by  the  weight  to  which 
the  finding  of  the  trial  judge  is  entitled. 

This  brings  us  to  the  second  objection  set  forth  in  defendant's 
motion  to  quash  the  indictment,  filed  at  a  term  subsequent  to  the 
term  he  was  indicted — that  is,  April,  1897,  a  number  of  judicial  days 
after  the  indictment  against  him  had  been  returned. 

The  position  was  substantially  that  the  ground  for  quashing  the 
venire  on  the  motion  of  the  defendant  in  one  case  can  be  made 
available  by  another  defendant  in  another  case.  The  motion  in 
Waggner  vs.  Marrero,  to  challenge  and  set  aside  the  general  venire  of 
jarors  was  filed  on  the  first  day  of  the  December  term  of  1896,  on  a 
number  of  grounds. 

The  couri;  sustained  the  motion  and  declared  the  general  venire 
null. 

The  accused  through  counsel  contends  that  the  true  bill  in  his  case 
Bhoald  be  quashed  and  set  aside  for  reasons  set  forth  in  the  judg- 
ment rendered  annulling  the  general  venire. 

The  reason  for  sustaining  the  motion  to  quash  and  annuling  the 
general  venire  in  the  cited  cases  supra  was  that  the  jury  commissioners 
did  not  meet  at  the  clerk's  office  within  the  time  and  in  the  manner 
directed  by  Sec.  5  of  the  Act  of  1896,  and  that  these  commissioners 
could  not,  as  they  did,  legally  at  one  and  the  same  meeting  select  th^ 
general  ventre  list  and  draw  the  panel  for  the  jury  term. 

It  remains  for  us  to  determine  whether  (the  grand  jury  having 
been  declared  an  Ulegal  body  in  another  case  on  a  motion  to  set 
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■side  the  general  venire)  tbe  tme  bill  found  against  the  deteDd&i 
IB  a  DuUity. 

Tbe  etatnte  proTides  "  that  all  objectiona  to  the  maaner  ot  aelec 
ing  juries  or  to  any  defect  or  irregularity  that  can  be  pleaded  again 
any  array  or  venire  must  be  urged  on  the  flrst  day  of  the  term,  or  t 
such  objectioua  ahall  be  considered  ae  waived,  and  shall  not  afte 
"ward  be  urged." 

The  defendant  not  having  availed  taimeelt  of  the  right  to  challeo) 
the  court  is  without  authority  to  determine  that  the  objection  is  n 
waived.  The  statute  is  positive  and  clear  that  all  detects  or  irregi 
larities  not  raised  on  the  flrst  day  of  the  term  shall  be  consider 
waived,  and  the  decisions  have  always  held  that  one  in  custody  ' 
against  whom  a  prosecatlon  is  pending  must  Ble  eocb  a  motion 
due  time.  Tbe  defendant  had  the  opportunity  to  challenge  ti 
array. 

The  following  excerpt  Is  from  Thompson  and  Uerriam  on  Jorie 
Sec.  546.  "  This  and  other  American  courts  uniformly  held  tht 
where  tbe  right  ot  challenge  exists,  one  held  in  custody  or  to  anew 
before  indictment  can  object  to  the  panel  or  to  tbe  Individual  grai 
jurors  only  by  way  of  challenge." 

Here  we  have  seen  the  ri;;bt  to  challenge  exists,  but  it  Is  limit< 
to  a  time  stated  and  it  not  made  within  the  time  it  is  conslden 
waived. 

A  similar  point  was  decided  in  State  vs.  Ooortney,  28  An.  791.  Tl 
court  held:  the  defendant  should  himself  have  made  the  objectii 
at  the  proper  time. 

In  State  vs.  Washington,  83  An.  8S7,  the  court  said: 

"  But  such  objection  ni^ed  only  after  plea  and  trial  and  on 
motion  for  a  new  trial  comes  too  late." 

In  our  jndgment  effect  must  be  given  to  the  "  statutory  waiver 
It  is  as  oat  of  season  after  tbe  flrst  day  of  the  term  as  It  is  after  tl 
verdict  has  been  rendered ;  save  in  exceptional  cases  such  as  th 
tbe  accused  was  not  under  charge  on  the  flrst  day  ot  the  term,  whii 
was  not  the  case  here.  The  defendant  waa  onder  accusation.  Tbe 
is  nothing  in  the  statute  which  can  be  construed  as  embracing  oth 
than  the  one  by  whom  tbe  challenge  to  tbe  array  is  interposed, 
it  were  otherwise,  although  tbe  challenger  were  to  succeed  In  havii 
the  venire  annulled  on  grounds  entirely  personal  to  himself  oth 
aocuaed  though  ailent,  when  they  should  have  moved,  would  1 
included  within  the  terms  and  effect  of  tbe  annulling  order. 
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Again: 

If  no  one  were  to  file  a  challenge  to  the  array  on  the  first  day  of  the 
term,  no  objection  conld  be  nrged  on  the  ground  of  irregularity  in 
drawing  of  the  venire.  But  if  one  challenged  the  array  and  met  with 
BDccess,  all  would  be  equally  relieved  under  the  theory  of  defendant. 
The  accused  has  not  alleged  that  this  cause  was  injuriously  affeced 
by  the  irregularity  complained  of  by  a  litigant  in  a  civil  suit  on  whose 
motion  the  venire  was  set  aside.  He  based  his  motion  to  quash  the 
indictment  in  his  case  exclusively  on  the  fact  that  the  venire  had 
been  declared  null  in  a  civil  suit.  In  our  judgment  it  devolved  upon 
him  to  show  in  so  far  as  he  was  concerned  wherein  there  was  any 
informality  or  irregularity  in  the  drawing.  It  may  happen  that 
informalities  are  fatal  to  the  venire  out  of  which  a  jury  is  to  be 
selected  to  hear  and  decide  a  cause  in  a  civil  suit  and  not  fatal  as 
relates  to  an  indictment  found  by  the  grand  jury  selected  from  the 
venire  annulled  in  the  civil  suit. 

'*  So  that  irregularities  therein  unless  plainly  operating  to  the  pre- 
judice of  the  challenging  party  form  no  ground  for  challenging  the 
array.    Thompson  on  Trials,  par.  84. 

The  objection  which  should  be  nrged  on  the  first  day  of  the  term 
is  to  the  formation,  drawing  and  summoning  of  the  secoud  jury. 

For  other  defects  the  rule  does  not  apply* 

It  has  been  held  that  the  incompetency  of  one  of  the  grand  jurors 
vitiates  the  act  of  indictment,  and  the  motion  to  quash  will  prevail 
after  the  first  day  of  the  term ;  it  will  not  prevail  to  set  aside  the 
general  venire  after  that  day. 

In  the  case  here  not  only  the  motion  was  not  made  on  the  first  day 
of  the  term,  but  the  motion  to  quash  the  indictment  on  grounds 
before  stated  was  made  weeks  after  the  indictment  had  been  found 
and  after  the  change  of  venue  had  been  refused. 

As  we  interpret  the  jurisprudence  upon  the  subject  it  was  entirely 
too  late. 

We  did  not  find  that  the  sections  of  the  work  of  Mr.  Bishop  on 
Criminal  Proceedings,  to  which  our  attention  was  invited,  apply. 
He  in  those  sections  interprets  the  different  statutory  enactments  in 
jurisdictions  where  challenges  to  the  array  are  not  limited  to  the  first 
day  of  the  term. 

Under  the  common  law,  as  we  find  it,  the  plea  in  abatement  to  the 
indictment  was  not  allowed  as  a  substitute  to  the  challenge  to  the 
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array.  Pars.  609,  510,  Thompson  and  Merriam  on  Jnries.  E 
whether  allowed  or  not,  at  common  law  It  can  not  be  ot  an;  avi 
as  anthorlty  when  filed  too  late,  aa  here,  in  view  of  the  statnl 
requiring  cballenges  to  the  array  on  Eronnde  before  stated,  to 
filed  on  the  first  day  of  the  term. 

The  verdict,  sentence  and  jadgment  in   this  case  are  thereto 
affirmed. 


No.  12,644. 
State  bz  bbl.  Capitol  City  Oil  Mills  Company  vs.   Hon. 

A.  MOITROH,  JODOB,  AND  BOLAND  S.  LBATHBRS  BT  ALS. 

Tbejurlapradenceoltbe  state  baa  recogD lied  Ibe  risbt  of  a  plaintiff  Id  injuacii 
wbea  tbe  IbJUDOtloD  taken  out  al  bis  Inscaace  baa  bten  permitted  lo  be  bonC 
b;  the  deteodaikt,  and  lie  bai  been  refusea  a  guspenilve  appeal  from  lu 
order  to  bond,  to  teat  t be  oorreotneaa  of  [he  DIstrloi  Jndge'a  ruling  on  I 

[be  tuperrlsorr  powers  of  the  Supreme  Court,  under  an  application  (oi 
I  mandaMui  to  the  ]udRe  to  grant  the  appeal  asked  lor.    Tba  position  ot  the  pi 

■  ate  M  rcl.  Lehrman  vs.  Judge,  ti  Ad.  16J,  il  i 

as  would  work  plalntlfl  so  Irreparable  Injury,  the  allegHliouB  ol  Ibe  petlll 
forlnjunctlon  are  to  bo  takeo  as  true,  witb  the  limitation  that  tbia  extends  to  ■ 
oovers  only  allcKutioDB  well  pleaded,  Dot  to  cooclusloaa  or  law.  nor  inatten 

milted,  would  occaslOD  Irreparable  iojurr.  Is  a.  mere  InCereacre  and  deduell 
(rom  the  nets  and  (acta  obargeil.  the  verity  and  soundness  of  which  t 
Supreme  Court  cau  review,    c'rescent  City  Stock,  ete.,  tb.  Police,  32  Ad.  11 

he  Issue  presented  lo  llie  court  (though  Id  a  different  form]  Is  substanCIs 
the  Bsme  as  that  which  It  would  have  to  pass  on,  had  the  suapenslve  appi 
aiked  [or  been  grsDied,  and  had  the  appellee  moved  to  dlamlss  the  appeal ' 
tbe  [Hce  or  the  papers,  on  the  ground  that  It  should  not  have  been  granted, 
it  was  rroiii  sd  iDtertooutory  decree  worklDg  DO  Irreparable  Injur;.    VIUaTi 


0" 


,N  APPLICATION  for  a  Writ  of  Mandavui». 


Farrar,  Jonas,  KruiUchnitt  *  OurUy  for  Relator. 
Respondent  Jodge  pro  ae. 
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Qeo.  W.  Flynn  for  B.  S.  Leathers  and  Boss  OU  Mills,  Respondents. 


Sabmitted  on  briefs  November  10,  1897. 
Opinion  handed  down  December  13,  1897. 
Rehearing  refused  Febraary  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLB,  0.  J.  Relators  aver  that  in  October,  1897,  they  insti- 
Inted  a  snit  in  the  Civil  District  Gonrt  for  the  parish  of  Orleans,  in 
which  they  represented  that  they  were  engaged  in  the  purchase  of 
cotton  seed  and  the  manufacture  of  the  same  into  oil,  cake  and 
other  products,  and  had  been  so  engaged  for  many  years.  That  it 
had  found  it  to  be  to  the  mutual  interest  of  themselves  and  of  the 
planters  producing  cotton  seed  and  designing  to  sell  the  same  to 
them  that  relators  should  furnish,  at  their  own  cost  and  expense, 
cottoa  seed  sacks  to  such  planters  as  were  disposed  to  sell  their  cot- 
ton seed  to  relators,  and  that  in  the  course  of  said  business  they  had 
sent  out  a  very  large  number  of  sacks  through  the  country  adja- 
cent to  the  Mississippi  river  and  its  tributaries  in  the  States  of  Louis- 
iana and  Mississippi,  which  were  distributed  to  planters  and  deliv- 
ered to  them  with  the  express  understanding  that  they  were  to  be 
used  in  shipping  seed  to  relators  only,  or  to  be  returned  to  them 
empty  at  the  end  of  the  season ;  that  the  said  course  of  business 
bad  been  adopted  by  themselves  and  other  persons  and  corporations 
engaged  in  the  purchase  of  cotton  seed  and  the  manufacture  thereof 
into  products  for  several  years,  and  was  practically  universally  pur- 
sued throughout  the  districts  aforesaid;  that  Boland  S.  Leathers, 
the  master  of  the  steamboat  Natchez,  had  for  several  years  past 
been  engaged  as  master  and  owner  or  part  owner  of  steam- 
boats in  the  business  of  a  common  carrier  on  the  Mississippi 
and  its  tributaries,  and  in  the  pursuit  of  such  busi- 
ness had  been  fully  informed  of  the  course  of  business 
pursued  by  relators  and  others  as  described,  and  with  the  agree- 
ments and  understandings  and  agreements  between  relators  and 
the  planters,  and  that  he,  in  the  course  .of  his  business  as  a  car- 
rier, had  repeatedly  himself  delivered  sacks  to  planters  for  owners 
of  oil  mHIs,  and  was  fully  informed  as  to  the  manner  in  which  the 
cotton-seed  business  was  conducted ;   that  said  Leathers,  with  full 
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knowledge  of  th«  said  conrae  of  boBiness  and  relator's  owoenbip  ol 
tbe  cottoa>eeed  Backs  BO  delivered  by  them  to  the  planten  witb  whom 
they  did  btiBliieBB,  and  which  Backs  were  identified  by  the  name  and 
brand  of  relators  thereon,  and  well  knowing  that  said  sacks  were 
delivered  to  said  planters  by  relators  solely  for  the  limited  purpose 
of  being  filled  with  seed  to  be  sold  to  relators  at  market  price  oi 
otherwise,  to  be  retnrned  to  them  empty,  nevertheless  purchased 
aeed  in  sacks  so  belongltig  to  relators  so  pnrcbaalngseed  for  bis  own 
account  or  for  that  of  a  cotton-seed  mill  leased  and  conducted  b; 
him,  either  alone  or  la  association  with  othera,  nnder  the  name  ol 
the  "Boss  Oil  MUl;'*  and  that  said  Leathers  had  taken  possession 
of  a  large  number  of  sacks  bearing  relator's  mark  and  to  it  belong- 
ing, and  held  the  same  in  bis  possession  and  in  that  of  the  Bosi 
Oil  Mill,  In  the  city  of  New  Orleans;  that  relator  had  suffered 
damages  tbrongh  the  conduct  of  said  Leatbers  in  tbe  sum  of  Qvf 
hundred  dollars,  being  the  value  of  the  ose  of  s^d  sacks  daring  tbt 
time  that  they  had  been  in  the  poBsession  of  said  Leathers  and 
said  Boss  Oil  Hill,  being  a  [(air  and  reasonable  compensation  for 
tbe  rental  and  nse  ot  said  sacks  and  for  tbe  deterioration  of  theii 
value,  and  for  the  other  damages  set  forth  in  their  petition;  thai 
relator's  trade  and  business  which  bad  been  established  by  it  cbrongli 
years  ot  effort  and  careful  attention  would  be  diverted  and  reUtoi 
irreparably  [injured  noless  said  Leatbers  and  said  Boss  Oil  Hill 
shonld  be  enjoined  as  by  relator  prayed  for  from  thereafter  taking 
possession  of  any  sacks  belonging  to  relators  and  identified  by  tbeii 
mark  and  brand. 

That  in  and  by  said  petition  relators  prayed  among  other  tbinge 
that  upon  its  giving  bond  In  an  amount  to  be  fixed  by  tbe  court  a 
writ  ot  injunction  should  Issue  against  said  Leathers  and  said  Bobi 
Oil  Mill,  their  agents,  clerks,  employees,  assistants  and  officers, 
enjoining  and  restraining  them  and  each  of  them  from  tak- 
ing possession  ot  any  bags  upon  tbe  banks  of  the  Mississippi 
river  or  Its  tributaries  in  tbe  States  of  Louisiana  or  Mississippi  belong- 
ing to  relators  and  Identified  by  its  mark  and  brand,  which  said  roarkE 
and  brand  were  alleged  to  be  in  the  words  and  letters  following, 
to-wit:  "C.  O.  0.  M.  0.,  Baton  Rouge,"  and  that  in  and  by  the 
prayer  of  said  petition  relators  further  prayed  for  citation  ot  said 
Leathers  and  of  said  Boss  Oil  Mill,  and  for  judgment  perpetuating 
aald  Injunction,  and  tor  other  relief  as  tn  aald  petiUoo  contained. 
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TbAt  said  petition  was  duly  verified  by  affidavit  according  to  law,  and 
that  upon  the  same  an  order  was  duly  entered  ordering  an  injnnction 
to  issae  in  the  premises  as  by  relators  prayed  for;  that  said  injnnc- 
tion duly  issned  and  was  duly  served  upon  defendants;  that  defend - 
ant  Leathers  snbseqnently  applied  to  Hon.  Frank  M.  Monroe,  jndge 
of  the  Civil  District  Gonrt,  to  whom  said  case  had  been  allotted 
according  to  law  for  the  dissolution  of  said  injunction  upon  bond ; 
that  said  jndge  upon  said  application  rendered  an  ex  parte  order 
allowing  said  Leathers  to  bond  said  injnnction.  Relators  aver  that 
all  said  facts  would  appear  by  the  record  in  that  suit,  which  they 
declare  they  make  part  of  their  application,  and  aver  would  be  pre- 
sented  at  the  hearing  of  the  same. 

Relators  aver  that  they  did  seasonably  thereafter  apply  to  the 
Civil  District  Court  for  a  suspensive  appeal  from  said  order,  but  that 
the  Hon.  Frank  A.  Monroe,  to  whom  said  application  for  an  appeal 
was  made,  had  wrongfully  refused  and  declined  to  render  an  order  of 
appeal  in  the  premises,  as  would  appear  from  the  petition  for  an 
appeal  duly  filed  in  the  cause  with  the  refusal  of  the  judge  to  grant 
the  same  endorsed  upon  the  said  petition  in  writing;  that  in  apply- 
ing for  said  appeal  relators  requested  the  judge  to  fix  the  amount  of 
said  bond  therefor,  as  he  was  required  by  law  to  do  and  also  to  fix 
the  return  day  for  the  same,  and  that  relators  were  and  are  still 
ready  to  give  snch  bond  as  may  be  fixed  in  the  premises. 

Relators  aver  that  it  appears  from  the  face  of  the  papers  that  the 
damages  accruing  from  the  dissolution  of  said  injunction  will  be 
irreparable;  that  in  addition  to  the  pecuniary  damages  which  (as 
woold  appear  from  affidavit  of  record)  will  largely  exceed  two 
thousand  dollars,  the  damages  to  accrue  from  the  failure  to  dissolve 
said  injunction  will  be  the  entire  breaking  up  of  relators'  business 
through  the  wrongful  appropriation  of  its  property  by  defendants, 
and  that  the  amount  of  the  injury  to  be  suffered  by  relators  through 
Buch  wrongful  appropriation  of  their  property  can  not  be  estimated 
in  dollars  and  cents,  and  no  adequate  relief  exists  save  and  except 
the  said  writ  of  injunction. 

The  premises  considered  relators  pray  that  an  alternative  writ  of 
mandamus  issue,  commanding  said  Frank  A.  Monroe,  Judge  of  Divi- 
sion '^  C"  of  the  Civil  District  Court  to  render  an  order  upon  the 
application  of  relators,  granting  relators  a  suspensive  appeal  from 
the  order  allowing  Boland  S.  Leathers  to  bond  said   injunction  and 
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requfriog  him  to  fix  the  amooat  ot  bond  for  said  appeal  and  a  retni 
day  for  the  same. 

That  after  dne  proceedlngB  eald  alternative  writ  be  made  absoln 
and  perpetnal. 

The  District  Jndge  for  answer  averred  that  "  in  his  beat  jndgmea 
it  appeared  npon  the  face  of  the  papera  that  the  damage  to  tl 
relators  which  might  resalt  from  the  dlBsolntion  of  the  iDjDDction  ( 
bond,  as  set  forth  in  relator's  petition,  conid  not  in  the  nature 
things  be  irreparable,  bat  sonnds  in  dollars  and  cents,  and  bene 
tinder  the  jnrispmdence  as  established  by  the  Supreme  Court,  a  so 
peneive  appeal  does  not  lie  (rom  the  order  disBoIvlng  said  ln]nncti< 
on  bond." 

Opinion. 

On  the  15th  of  October,  189?,  the  Boas  Oil  Mills  and  Boland 
Leathers  were  npon  the  petition  of  the  Capital  Oity  Oil  Mill  Con 
pany  and  Louisiana  corporation,  doing  boslness  therein  and  havii 
its  domicile  lu  the  city  of  Baton  Rouge,  "enjoined,  restrained  ai 
prohibited  from  taking  possession  of  any  bags  on  the  banks  of  tl 
Mississippi  river  or  its  tributaries  in  the  State  of  Loaisiana  or  Missi 
sippi  belonging  to  petitioners  and  identified  by  its  mark  and  brom 
viz.:  C.  C.  C.  M.  C,  Baton  Rouge,"  and  to  remain  enjoined,  r< 
ebrained  and  prohibited  until  further  orders  of  the  Civil  Distri 
Court. 

On  the  eighteenth  of  the  month  Borland  S.  Leathers,  one  of  tt 
defendants  in  injunction,  applied  tor  and  obtained  an  order  from  tl 
court  diaaolving  the  writ  of  injunction  upon  his  famishing  bond  ai 
security. 

The  order  was  granted  upon  the  averment  that  the  writs  ot  injuiH 
tion  worked  an  Irreparable  injury  to  defendants. 

On  the  2Stb  of  October  relators  applied  for  a  suspensive  appe: 
to  the  Supreme  Court  from  tbe  order  to  bond,  alleging  that  IC  wt 
an  interlocutory  order  which  caused  them  irreparable  and  pecnniai 
damages  exceeding  two  thousand  dollars. 

The  District  Judge  refused  to  grant  the  appeal,  assigning  in  wrltin 
as  bis  reason  that  tbe  injunction  was  dissolved,  as  he  believed,  froi 
tbe  facts  disclosed  upon  the  face  of  the  papers,  that  the  dissolutio 
would  not  woi%  the  plaintiff  (relator  herein)  Irreparable  injurj 
that  he  was  of  the  opinion  that  a  suspensive  appeal  ought  not  to  b 
granted  from  the  order. 
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PlaintifP  in  the  sait  then  applied  to  the  Supreme  Oourt  as  relator 
for  a  mandate  directing  the  District  Judge  to  grant  the  suspensive 
appeal  which  be  had  refused. 

Both  the  order  granting  the  injunction  and  that  authorizing  its 
bonding  were  ex  parte.  If  the  act  prohibited  by  an  injunction  be 
not  such  as  might  work  an  irreparable  injury  to  the  party  at  whose 
instance  the  injunction  issued,  the  court  is  authorized  at  its  discre- 
tion to  dissolve  the  same  on  bond  to  be  furnished  by  the  party 
enjoined. 

Article  307  of  the  Oode  of  Practice  conveys  that  power  in  unam- 
biguous terms. 

In  equally  unambiguous  language,  a  right  of  appeal  is  granted  by 
law  (Oode  of  Practice  666)  *'  from  all  interlocutory  judgments  when 
such  judgment  may  cause  the  party  legally  aggrieved  thereby  an 
irreparable  injury. '  * 

The  whole  issue  before  us  on  this  application  is  whether  or  not  the 
conclusions  of  the  District  Judge,  that  the  act  prohibited  by  the 
injunction  which  issued  in  this  case  was  not  of  a  character  to  work 
an  irreparable  injury  to  the  plaintiff  at  whose  instance  it  was  issued 
and  therefore  was  subject  to  be  dissolved  on  bond,  were  well  founded 
or  not.  If  they  were,  then  his  action  in  ordering  the  bonding  of  the 
injunction  and  in  refusing  to  grant  a  suspensive  appeal  therefrom 
must  stand  as  against  relators'  application. 

While  the  right  of  the  District  Judge  to  order  the  dissolution  of  an 
injunction  which  he  has  issued  is  conditioned  upon  the  fact  that 
'*the  act  prohibited  by  the  injunction  is  not  such  as  may  work  an 
irreparable  injury  to  the  plaintiff,"  the  right  of  the  plaintiff  in 
injunction,  whose  injunction  has  been  bonded,  to  appeal  suspensively 
from  the  order  granting  the  dissolution  is  conditioned  upon  the 
opposite  fact  that  the  act  prohibited  should  be  such  as  might  work 
him  an  irreparable  injury,  and,  therefore,  one  such  as  the  court  could 
not  legally  dissolve  on  bond  after  the  injunction  had  been  granted 
The  right  is  only  an  absolute  right  when  that  condition  of  things 
really  exists.  The  District  Oourt  is  necessarily  called  upon  to  decide 
primarily  both  upon  the  right  of  the  defendant  to  have  the  injunction 
bonded,  and  that  of  the  plaintiff  in  injunction,  after  the  injunction 
should  have  been  ordered  to  be  dissolved  on  bond,  to  be  granted  a 
saspeusive  appeal  from  such  order.  A  refusal  to  grant  the  suspen- 
ftise  appeal  would  be  the  logical  outcome  of  an  order  to  bond,  for  the 
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latter  order  woald  neceaearily  have  hud  to  be  based  npon  com 
alODS  Irreconcilable  with  a  right  to  the  appeal  aeked. 

Id  view  of  the  (act  that  the  right  to  a  snapeDBive  appeal  would 
absolote  if  plaintiff  In  injunction  was  correct  in  respect  to  the  coi 
qnences  of  a  contlnnance  of  the  acta  prohibited,  the  jariei 
(tence  of  the  State  has  recognized  his  right  to  test  the  correctnee 
the  jndge'a  mtlng  on  the  character  and  resnlta  of  the  act  enjoinei 
calling  into  exercise  in  hie  behalf  oar  saperrisory  powers  andei 
application  for  a  mandamus  to  the  judge  to  grant  the  appeal  aiked 
when  refnsed. 

The  poeitlon  of  parties  situated  as  are  those  before  the  court 
the  scope  ot  the  issues  presented  to  the  court  for  its  decision  I: 
been  fully  discussed  in  Puckette  vs.  Hicks,  39  An.  901 ;  in  Stat 
rel.  Violett  vs.  Judge,  48  An.  81  aud  82,  and  State  ex  rel.  Lefaman 
Judge,  46  Ad.  ISS  et  aeq. 

Id  State  ex  rel.  Violett,  following  out  closely  the  views  of 
court  in  the  case  of  Puckette  vB.  Hicks,  we  said:  ''The  qi 
tion  is  whether  the  judge  was  warranted  and  jastlfled  in 
refusal.  On  such  an  inquiry  this  conrt  has  necesBarlly  to  de 
mine  whether  the  judge's  discretion,  which  only  extends  le; 
to  cases  wherein  the  dissolution  ot  the  injouction  would 
work  irreparable  iujary  to  the  plaintiff,  has  been  lef 
applied  or  not.  If  we  And  it  has  not,  we  grant  relief;  ot 
wise  relator  taken  nothing  by  his  application  to  us.  As 
been  said  several  times  by  this  court  each  case  must  stand  oi 
upon  its  own  special  state  of  facts.  (White  vs.  Oaaanave,  14  An. 
Blanc  vs.  Murray,  36  An.  167.)  For  the  purpose  of  our  decisioi 
take  as  true  the  allegations  of  tact  contained  in  the  petition 
injunction,  confining  ourseives  to  the  restricted  issae  on  the  pi 
IngH  as  to  the  correctaesa  vel  non  of  the  judge's  action  in  the  mi 
of  the  refusal  ot  the  appeal,  which  carries  with  it  the  determ 
tion  ot  the  question  whether  the  bonding  ot  the  particular 
would  or  would  not  work  irreparable  injury  to  the  plaintiff.  Ii 
could  under  any  circumstances  extend  our  inquiries  toachiug 
injunction  proper,  the  matter  which  we  could  consider  w 
have  to  be  very  exceptional  and  radical  In  character.  The  w 
subject  has  been  very  fully  discussed  in  State  ex  rel.  Pucketh 
Hicks,  39  An.  901,  where'  a  mandatnuB  was  asked  by  plaioti 
injunction  to  compel  the  defendant  judge  to  grant  a  suspensive  a[ 
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leolviog  8  preliminary  iDJanctloD."  We  qnoted  from 
dflcielon  in  that  case,  In  wblcb  the  court  said  that 
«fore  na  the  allegationa  ot  plalntiff'a  petition  were 
far  aa  the  facta  therein  aet  forth  are  concerned ; 
lot  meant  that  the  conrt  was  to  be  conclnded  by  mere 
I  petition  that  the  acta  restrained  will  occasion  irre- 
that  anch  allegationa  were  mere  inferences  and 
the  acta  and  facts  chafed,  the  verity  and  sonnd- 
}  coorC  could  review.  Gitlnf;  Orescent  Oity  vs. 
.n.  1194, 1195  and  1196. 

o  examine  the  facts  charged  and  the  natare  and 
injnr;  which  mlKht  be  Inflicted  by  the  acts  com- 
los  determine  whether  mch  injury  might  be  Irre- 
That  It  was  difficult  to  lay  down  any  precise  rule  as 
injury  the  quality  ot  being  irreparable,  bat  that  the 
3  was  that  an  Injury,  the  damage  from  which  is 
;ure  of  pecuniary  lose  and  conld  be  fairly  and  (ully 
>en8ation  In  money  ia  a  reparable  Injury  for  which  a 
:t  amount  and  property  secured  would  afford  all 
Citing  Orescent  City  vs.  Police  Jury,  32  An.  1194. 
that  the  allegations  of  the  petition  for  Injunction 
s  true  tor  the  purpose  of  a  decision  as  to  whether 
t  was  one  such  as  would  work  plaintiff  In  Injunction 
r  must  be  taken  with  the  limitation  attached  to  the 
which  is  that  it  extends  to  and  covers  only  allega- 
d,  not  to  conclusions  of  law  nor  matters  of  mere 
i  in  the  petition  (Fertilizing  Company  vs.  Wolff, 
surplusage. 

s  case  at  bar  "  examined  the  tacts  charged  and  the 
cter  of  the  injury  which  might  be  inflicted  by  the 
Df,"  which  it  is  our  duty  to  do  ks  recognized  In  the 
nd  State  ex  rel.  Abraham  vs.  Judges,  45  An.  887, 
ISO  vs.  Bartlet,  38  An.  417,  and  have  reached 
bat  the  District  Judge  did  not  err  in  refusing 
alve  appeal.  Had  he  granted  an  appeal  and  had 
ils  reaching  this  court  prayed  for  its  dismissal 
the  papers  npon  the  ground  that  it  should  not 
id,  Inasmuch  as  it  was  from  an  interlocutor}'  decree 
arable  Injnry,  we  should  have  been   forced  to  have 
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II  rel  Oil  Mill!  Co.  Ti.  Judge  and  Lealhcn  et  all. 

>tion.  The  Issae  presently  b«Iore  ns  is  ■abstast 
Id  have  been  presented  to  ns  nnder  these  bypot 
longh  presented  In  a  different  form.  (Vlllava» 
17.) 

itton  Oil  Oompany  vs.  Leatbers  and  Union  Oil  C 
irs,  49  An.,  p. —  ,  decided  this  daj,  in  wbici 
n  no  material  respect  from  those  In  the  prt 
lb  the  judges  of  the  Civil  District  Goort  gkanted 
bo  the  plaintiffs  in  Injunction  from  their  orders  al 
of  the  InjQnctioD,  this  conrt  on  motion  of  the  a| 
he  appeaU  as  having  been  improoiiUittly  gra 

reached  in  thoee  cases  eonfrol  the  one  at  bar. 
au  made  by  the  relator  that  dAfendant  In  Injan' 
n  to  bond  suKgested  to  the  court  that  a  continu 

woald  work  to  hiu  an  irreparable  injury,  inste 
be  act  prohibited  by  the  Injunction  was  not  Hn< 
irreparable  Injury  to  the  plaintiff,  but  we  d< 
lakes  any  material  difference  in  the  sitoatlon. 
18  ordered  to  be  bonded  an  injunction  which  h( 
e,  tor  the  reason  specially  assigned  by  him  0 
PLAINTIFF  an  irreparable  injury,  and  basing  hii 
lon  be  has  refused  to  grant  a  suspensive  appeal 

is  tbe  correctness  of  that  coaclasion  with  whic 

lalled  on  to  express  any  opinion  as  to  wbethei 
issued  In  this  case  should  have  been  granted  oi 

elator  voald  have  been  entitled  to  recover  dan 

plained  of  or  not,  or  it  so  euCitled  what  those  i 
We  go  no  further  than  to  say,  that  granting 

ivas  properly  Issued  and  that  damages  were  le 

B  damage   or  Injury  would  not  be  an  Irrepa 

s.  Harper,  83  An.  496.) 

I  opinion  that  we  can  not  afford  relator  the  rell) 

>n8   assigned,  it   is  hereby  ordered,   adjudged 
orders  heretofore  granted  herein  are  set  aside 
)  tbat  relator's  application  for  a  writ  of  mondam 
refused. 
ItLLER — I  dissent. 
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Lane.  Wile,  vs.  Bursba,  Hugbaad. 

No.  12,678. 
C.  Lane,  Wife,  vs.  John  A.  Bursha,  Husbaiio. 

her  husband  tor  s  separallou  of  bad  aad  board,  grounrled 
•.at.  the  buxbaod  was  autuiDOned  accord  Iuk  io  law  toretura  to 

domicile,  nnd  imniedlalelT  oomplted  Hltb  tbe  order,  where ■ 
:tl  the  bouae  and  went  to  reside  with  her  father.  The  return 
raa  evidently  #oH<ijfi/'.  and  not  colorable  to  put  an  end  to  the 
en  flle<l  a  auppleinental  petition  avecdn^f  cruel  Iroatment  aod 

d  tbe  real  source  of  complaint  to  be  diflerenoes  botweeu  her 
1  gone  CO  reside  with  thuir  daugbter  and  ber  buaband.  Tbere 
o  luppoae  that  tbe  husband  throuKb  bis  conduct  Intended  to 
k:saudseDBlbllltles  of  his  wife.  Her  Srst  duty  was  to  herhua- 
ea  between  the  huabaiid  and  tbe  wKe'B  parents,  In  wbiob  the 
be  latter,  turn  Isb  no  {{round  tor  separation, 

the  Twenty-fourth  Judicial  District  Court  (or  the 
;  Mary.     Allen,  J. 


I  and  Carroll  <t  Carroll  for  PlRintifT,  Appellant. 

T  for  Defendant,  Appellee. 

bmitted  December  31,  1897. 
d  down  January  24,  1898. 
laed  February  21,  1898. 

the  Court  waa  delivered  by 

J.  Plaintiff  alleged  in  ber  petition  ber  marriage  to 
894,  and  that  ot  their  marriage  there  was  one  child 
lbs  ot  age.  That  ber  haeband  quit  the  matrimonial 
3  they  had  been  established  eince  then  in  the  parish 

Btill  continued  at  tbe  date  of  her  petition  to  reside 
lat  he  refused  to  return  and  live  therein.  That 
ty  of  crnelty  toward  ber  as  well  as  of  outrages, 
d  outrages  were  ot  sach  a  nature  as  to  render  their 
isnp  portable  to  her. 
red  to  be   separated   from  bed  and  board  from  bim, 

relieved  of  the  bonds  of  matrimony  existiug  be- 
te prayed  that  she  be  given  the  provisional  castody 
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>.  Bunba,  Huibind. 


ot  the  infant  child;  that  be r  husband  be  sninmoned  in  the  nuii 
required  by  law  to  return  to  their  common  domicile;  that  after 
hearing  and  delays,  and  after  due  summons  to  her  husband  as  pn 
for,  and  after  due  proof  of  the  charges  made,  that  there  be  judge 
In  ber  favor  separating  her  from  bed  and  board  from  her  husbi 
and  that  defendant  pay  the  costs  of  suit.  That  her  husband,  be 
bis  marrlaite,  acquired  certain  property,  which  she  described  in 
petition,  which  bad  been  increased  in  value  by  reason  of  imprt 
ments  pat  thereon  to  the  extent  of  twentyfour  hundred  doll 
and  that  in  tbe  event  ot  a  judgment  in  her  favor  that  she  1 
judgment  for  one-half  the  said  sum,  with  legal  interest  from  jad 
demand. 

By  order  ot  coart  plaintiff  was  authorised  to  stand  in  judgmen 
the  suit  and  given  provisionally  the  custody  of  the  child.  Deft 
ant  was  ordered  to  be  summoned  to  return  to  the  common  matri 
nlal  domicile  in  the  manner  required  by  law. 

Defendant  was  (as  ordered)  summoned  on  tbe  16th  Febni 
1897,  to  return  to  the  matrlmonia)  domicile. 

On  tbe  2d  of  March  defendant  answered.  He  admitted  his  c 
riage  to  the  plaintiff.  He  averred  that  he  bad  always  acted  and  ' 
ducted  himself  toward  hla  wife  and  child  as  a  true  and  dev< 
father  and  husband ;  that  he  at  no  time  111  treated  or  refused  to  i 
port  his  family  with  all  the  necessaries  of  life;  that  his  vrife  I 
happily  with  bim  until  tbe  interference  of  her  mother  and  fat 
who  prevailed  upon  her  to  leave  and  qnit  him  nnieaa  he  w 
transfer  to  his  wife  and  child  all  ot  his  real  estate,  which  he  refi 
to  do  and  which  refusal  caused  the  present  trouble. 

That  be  at  no  time  quit  the  marital  dwelling,  but,  on  tbe  conti 
his  wife  quit  tbe  same  to  live  with  her  father  and  mother.  Thai 
was  a  carpenter  by  trade  and  bad  been  and  was  still  engaged  the 
about  seven  or  eight  miles  from  his  home.  That  he  had  on  nume: 
occasions  requested  his  wife  to  come  and  live  with  bim  near  his  w 
as  it  would  be  very  inconvenient  for  him  to  go  home  daily.  Tbi 
obedience  to  tbe  order  of  tbe  court  be  returned  to  tbe  marital  d« 
ing,  which  he,  however,  had  not  qnit,  and  upon  bis  entering 
same  bis  wife  and  child  deserted  him  and  went  to  live  with 
father.  He  specially  denied  ever  having  done  anything  ill  toi 
his  tamlly  and  averred  that  be  bad  at  all  times,  and  especially  si 
time  ot  hU  return  home  under  the  summons  of  conrt,  requested 
wife  to  remain  and   live  with   bim.     He  denied  that  be    had  < 
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itfl  and  child  or  the  matrimoQial  domicile,  and  aver- 
tollowed  the  dictates  of  ber  mother  and  father.  He 
action  be  dlsmiesed  with  coats. 

a  Bnpplemeatal  petition  on  the  11th  of  March,  in 
d  that  about  a  week  before  the  flllog  of  her  original 
>and  threatened  to  take  her  life ;  that  he  went  Into 
his  gan,  and  with  eaid  gan  In  his  hands  threatened 
e,  and  was  prevented  by  other  persons  standing 
'erred  that  he  lived  awsy  from  his  home  tbongh 
t,  and  always  failed  and  refused  to  snpport  his  wife 
it  became  necessary  for  her  to  do  this  herself,  and 
iick  and  weak  the  only  means  she  had  of  doing  so 
and  vegetables,  which  she  was  compelled  to  do  by 
bont  the  town  of  PatCerson  and  vicinity;  that  this 
an  her  physical  strength  and  against  the  advice  of 
at  that  the  failure  of  her  hnsband  to  snpport  her  and 
ber  to  do  this.  That  he  had,  at  all  times,  been  neg- 
omfort  and  had  been  Indifferent  and  did  nothing 
ler;  that  she  was  weak  and  sickly,  and  that  this  waa 
acb  a  kind  as  to  render  their  living  togetbes  insnp- 
enewed  the  allegatloas  of  the  original  petition  and 
store  made. 

ronsh  his  connael,  asked  and  obtained  leave  from 
a  plea  of  estoppel  to  the  following  effect: 
ilemental  petition  contaioed  allegations  contrary  to 
with  the  original  petition.  That  plaintiff  conld  not 
ip  by  Bapplemenbal  petition  apecitio  acts  of  cruelty 
ler  original  petldoD  founded  her  action  opott  aban- 

of  of  the  defendant  having  returned  to  the  matrl- 
L8  prayed  forln  the  original  petition  and  in  obedience 
r  the  court  (abandonment  being  the  ground  upon 
n  was  baaed),  plaintiff  could  not  be  beard  to  prove 
rnelCy,  as  the  retam  to  the  matrimonial  domicile  put 
id  snit. 

said  plea  shoald  not  prevail  defendant  pleaded  the 
3e  prayed  that  the  demand  under  the  supplemental 
iased  with  costs. 

^ourt  rendered  jadgment  decreeing  that  plaintiff's 
led  and  rejected  at  ber  costs  and  she  appealed. 


SUPREME  COURT  OF  LOUISIANA. 


1.  Bunba,  HuibiDd. 


Opinion. 

Plalntift's  action  as  originally  brongbt  was  for  a  separation  1 
bed  and  board  based  od  abandonment — tbe  judgment  asked 
being  BTidentisr  iMued  upon  the  bellet  that  tbe  hnsbaad  would  re 
to  comply  wltb  the  eammona  served  npOD  him  to  retam  to  tbe  mi 
monlal  domicile  which  she  alleged  he  liad  left.  This  expectation 
not  realiied,  as  the  hnsband,  upon  having  the  sammons  servei 
bim  compiled  at  once  with  the  order.  The  wife  herself  immedit 
left  the  husband's  taome,  going  to  that  of  her  parents.  The  co 
taken  by  the  defendant  forced  the  plaiDtlB  into  a  change  of  fi 
for  shortly  after  she  filed  a  supplemental  petition,  gronndiDg 
light  to  a  separation  upon  alleged  cruelty  and  seeking  to  utilise 
abandonment  which  bad  been  set  up,  no  longer  as  the  snbetai 
basis  of  the  action,  but  merely  as  "  evidence "  in  support 
chai^ce  of  cruelty. 

We  have  examined  tbe  evidence  with  care,  and  find  no  err 
tbe  judgment  of  tbe  District  <:!ourt.  The  tacts  of  tbe  case  hsv4 
been  as  tally  developed  as  possibly  they  might  have  been,  ba 
thluk  tbe  husband  and  wife  are  not  near  so  lar  apart  as  the  lat 
pleadings  would  indicate.  What  troubles  have  arisen  seem  to 
from  tbe  time  that  tbe  wife's  parents  (after  tbe  burning  of  I 
own  residence)  took  up  their  abode  at  that  of  their  son-ln- 
That  condition  of  things  is  apt  to  engender  differences  betweei 
husband  and  the  father  and  mother  of  tbe  wife,  and  we  think  w( 
warranted  from  a  coaeideration  of  tbe  whole  evidence  In  the  cai 
reaching  the  conclosion  that  bis  absence  (rom  hie  home  was  t 
dne  to  these  than  to  any  indifference  to  bis  wife.  We  are  of 
opinion  that  had  tbe  wife's  parent's  left  the  property,  and  had 
remained  at  bome,  relations  between  the  aponses  would  long  ago  I 
been  resumed,  and  this  suit  would  not  have  been  brongbt,  aD< 
are  strongly  of  the  opinion  that  there  exists  to>day  no  valid  re 
why  the  parties  should  remain  apart.  We  Bnd  no  evldenc 
cruelty  by  the  husband  to  the  wife.  Her  demand  upon  bin 
return  to  her  Is  inconsistent  with  the  existence  at  that  time  of 
well  founded  reason  on  her  part  for  a  separation,  while  his  re 
nnder  the  summons  Indicates  that  he  baa  not  lost  his  aSectioi 
her.  There  is  nothing  in  the  record  which  would  tend  to  show 
tbe  return  was  merely  colorable,  in  order  to  cut  away  tbe  foundt 
on  which  the  suit  rested.     We  think  it  was  done  bona  fide. 

It  Is  claimed  that  the  husband  failed  to  support  bis  wife  and  cl 
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Daring  the  period  that  this  neglect  is  charged   to  have   occurred 
the  parents  were  living  on  the  hnshand's  property,   cultivating  and 
(for  Bome  time  at  least)  having  complete  control  of  it.     We  think  it 
scarcely  true  for  the  father  to  say  nnder  snch  circumstances  that  the 
OHM  of  support  was  entirely  thrown  upon  him.     He  would  very  nat* 
orally  and  very  properly  contribute  to  the  support  of  the  daughter 
and  child  under  snch  conditions.     In  any  settlement  to  be  made 
between  the  parties  in  the  business  relations  which  they  are  shown 
to  have  had  together,  it  is  more  than  possible  that  an  item  on  this 
subject  wHI  figure.    Outside  of  this,  plaintiff  was  not  without  remedy- 
Though  the  laws  of  Louisiana  do  not  authorize,  as  they  do  in  some  of 
the  States,  a  direct  action  (independently  of  divorce  proceedings)  by 
the  wife  against  her  husband   for  maintenance,  she  is  authorized, 
under  proper  conditions  on  his  refusal  to  provide   for  herself  and 
child,  to  purchase  the  necessaries  of  life  for  themselves  on  his  credit. 
It  may  be  in  the  case  at  bar  that  the  affection  of  the  plaintiff  for 
her  parents  is  greater  than  that  which  she  has  for  her  husband ;  it 
may  be  that  the  husband  in  his  relations  and  differences  with  them 
may  have  acted  in  a  manner  to  have   met  with   her  disapprobation 
and  censure,  but  the  wife  must  bear  in  mind  that  in  entering  into  the 
married  state  she  took  her  husband  for  better  or  for  worse  and  took 
opon  herself  an  obligation  by  which  she  promised  that  forsaking  all 
others  she  would  cleave  only  unto  him.     We  do  not  feel  Justified  in 
awarding  a  separation  between  plaintiff  and   defendant  by  reason  of 
troubles  between  the  husband  and  the  wife's  parents.    They  are 
certainly  much  to  be  regretted,  and,   if  possible,  to  be  avoided,  but 
we  can  not  enter  here  into  the  merits  of   those  collateral  issues  in 
order  to  see  and  determine  which  of  the  parties  was  to  blame  in  the 
premises.    We  have  no  reason  to  suppose  that  any  course  of  con- 
duct which  the  husband  adopted  in  his  intercourse  or  dealings  with 
his  father  and  mother- in  •'law  was  done  with  a  view  of  wounding  the 
feelings  or  sensibilities  of  his  wife. 

With  a  young  infant  of  only  a  few  months  old  linking  these  people 
together,  it  is  to  be  hoped  that  reflection  and  a  sense  of  duty  by  each 
vill  cause  them  to  resume  their  marital  relations  and  that  the 
parents  of  the  wife  will  (as  they  should)  give  their  assistance  in 
bringing  this  about. 

We  conceive  it  to  be  our  duty  under  the  state  of  facts  disclosed 
^J  this  record  to  leave  the  way  open  to  that  end. 
The  judgment  of  the  District  Court  is  hereby  affirmed. 


su  awl 
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Sbldet  *B.  DreyfoM  Co..  Ltd.,  «t  al. 

-^     ,  No.  12,698. 

50    3<0 

^  ^'        Mrs.  Estbllb  J.  Shidbt  vs.  Jxilbs  Dreyfuss  Ooicpaj<y,  Liun 

KT  AL. 

It  l>  ncEKKGnoe  to  throw  from  the  Interior  ol  a  building  tbe  debrliolcir; 
ten'  work  doD«  therein  upon  a  ooaitantly  traveled  public  sidewalk.  »d 
leave  it  tbere  throughont  the  night  ot  Saturday,  all  Sunday  and  all  Sui 
night,  and  the  iFtaeei  ot  the  building  are  reapoailble  tor  peraonal  inli 
received  by  a  paiier  apou  the  ildewalk  tailing  over  the  laroe  at  night.  I 
being  no  light  nor  other  warnlnK,  or  notloe  given  of  the  preienae  ot 
obitruotlons,  and  the  night  being  dark. 

Suob  an  accident  wai  one  w bleb  might  reasonably  have  been,  and  ihaald  t 
been,  anticipated  and  gnarded  against.  The  leasee  had  no  right  to  tak< 
chances  ot  the  sidewalk  bslng  lighted  up  either  by  the  moon  or  by  the  i 
tricllghtaor  iheclly.  Plaintiff  had  the  right  lo  be  walking  precisely 
she  was ;  the  was  not  bound  to  walk  on  the  gutter's  edge,  or  on  the  mld<] 
the  sidewalk,  but  bad  the  right  (O  asaume  and  preaume  that  tbe  whole 
was  clear.    Heckman  vs.  Evenson.  IS  S.  W.  180. 

APPEAL  from  U)«  Pint  Jndiclal  District  Court  for  tbe  PaHsl 
Caddo.     Land,  J. 

T.  C.  Barret,  TtiaUiher  <fi  WeUk  (or  PlalntlB,  Appellee. 

Leonard  &  RandiAph  for  Defendant,  Appellant. 

Argued  and  anboaiited  January  13,  1898. 
Opinion  banded  down  February  7,  1898. 
Rehearing  refused  February  21,  1898. 

Tbe  opinion  of  the  court  was  delivered  by 

NicHOLLs,  C.  J.  The  plaintiff  In  thla  action  sued  the  owners  ots< 
tain  building  in  the  city  of  Shreve port,  described  in|her  petition— 
leasee  of  said  building  and  a  contractor  who  was 'euRagedJin  d< 
certain  work  upon  tbe  front  and  in  the  interior  of  the  asme  in  k 
tor  Ore  thousand  dollars  damages  for  personal  Injnrles  Teceived 
her  on  the  night  of  the  IStb  of  September,  189Q.  A  severance  1 
ing  been  granted  the  case  was  taken  up  and  triad  before  a  jor; 
against  the  lessees  ot  the  building,  the  Jules  Dreytnss^Compi 
Limited. 

A  verdict  was  rendered  against  tbe  lessee  for  the  sum  ot  Qft 
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«,  tor  which  amoaDt  the  court  gave  jadgmenl  after 
daot's  motloD  for  a  new  trial.  Deteodant  appealed.. 
'erne  Court  plalntiR  prayed  for  an  Increase  in  the 
jndftment. 

ioD  she  averred  that  on  the  night  In  question  she  was 
npan;  with  her  nepheWi  Fred.  Boise,  and  Mr.  John 
]«  sidewalk  of  Market  street,  a  public  thoroii2b''areof 
iveport,  and  alongside  the  said  bnilding,  wlien  she  fell 
boards  or  lumber  on  the  sidewalk  alongside  of  said 
he  cause  of  ber  said  fall  was  tripping  or  stumblings 
sr  which  was  on  said  sidewalk.  That  by  her  fall  her 
n  tMtween  the  knee  and  ankle.  That  there  wore  no 
Its  placed  at  said  pile  of  lumber  which  obstructed  the 
neither  was  there  any  warning  or  notice  of  any  kind 
tentlon  of  passers-by  to  said  obstruction.  That 
lark  and  she  naed  all  due  diligence  and  care  in  pnrsn- 
ng  said  sidewalk,  and  did  not  see,  nor  did  the  said  Boise 
lert  who  accompanied  her,  and  they  likewise  stnm- 
ver  the  same  obstructione.  That  her  said  injury  was 
^o88  neglect  of  the  owners  of  said  bnildings,  the  said 
the  said  Jules  Dreyfuss  Company,  Limited,  putting 
us  upon  the  said  sidewalk,  and  Id  having  no  lanterns 
ice  or  warning  of  any  kind  upon  or  near  said  obsCrnc- 

that  date  she  was  employed  as  matron  at  the  Charity 
'eveport  at  a  salary  of  fifty  dollars  per  month.  That 
<  of  said  injuries  caused  as  aforesaid,  and  by  said  neg- 
Ifered  great  bodily  pain  and  shock;  that  she  was  coD' 
d  for  many  weeks  and  was  still  confined  to  her  bed 
laequeoce  of  said  injuries.  That  she  had  been  dam- 
jgUgence  of  aald  defendants,  and  without  any  lack  of 
;e  on  her  part,  in  the  sum  of  two  hnodred  dollars,  and 
IS  in  loaa  of  time  from  her  said  employment,  aod  in  the 

two  hundred  dollars  for  doctor's  bills  and  medical 
idicines,  appliances,  aursiog,  etc.,  all  rendered  nec- 
r  said  Injury,  and  la  the  further  sum  of  forty-six  bnn- 
r  ber  great  bodily  suffering  and  pain. 
fter  pleading  the  general  issue,  specially  denied  that.. 
id  any  injury  through  tbe  fault  or  negligence  of  de-^ 
averred  that  If  any  injury  was  sustained,  which  was: 
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igb   the  negligence  of   plaintiB  And  tbroDgb  no 
eteodftot. 

e  w&lking  OD  tbe  sidewalk  of  one  of  ihe  princi- 
eport,  was  thrown  to  the  groiiDd  and  bad  her  leg 
iction  which  some  one  had  placed  on  that  sidewalk 
3  window  of  a  bnlldlng  occnpled  as  a  store  by  the 
npanj,  Limited.  Jnst  prior  to  the  accident  the 
nndergolng  some  repairs  and  changes  nnder  a 
le  Fraok  Denbam  with  the  Dreyfoss  Gompaor, 
I  of  the  work  covered  alterations  in  the  shelving 
e  store  In  which  Dreyfnss  Oompany  were  doing 
Is  merchants.  As  the  work  progressed  and  after 
parts  ol  the  old  lumber  of  the  shelving  which 
<w  pieces  and  the  odds  and  ends  and  debris, 
er  be  atilized,  were  removed  throngb  the  windcir 
■poken.  Some  of  these  were  piled  lengthwise 
a  of  the  sidewalk  next  the  gntter;  others  along 
ayfnsB  bnlldlng,  and  some  in  an  irregnlar  pile 
wall  toward  the  middle  of  the  sidewalk. 
t  wltb  her  injarj,  she,  her  grandson,  aboat  nine 
intleman  friend  were  walking  abreast  of  each 
xt  the  wall,  the  grandson  in  the  centre,  and 
IF  side.  The  hoar  at  which  the  accident  hap> 
e  been  a  little  after  8  o'clock  on  the  evening  of 
September,  1896.  The  moon  bad  been  up  an 
threw  little  if  any  light  at  the  time  upon  the 
as  intervening  bnildlngs  prevented  its  doing  bo. 
port  le  provided  with  a  system  of  electric  lights 
he  public  streets,  bat  npon  nights  on  which  the 
gbtB  are  either  not  lighted  at  all  or  delayed  in 
d  the  nsaal  boar.  Tbe  store  of  the  Drejfasa 
,e  of  tbe  comers  of  Market  and  Texas  streets, 
et  there  Is  a  large  hotel  ballding  known  as  tne 
a  portion  of  that  ballding  forming  tbe  corner  ol 
streets  is  occupied  as  a  saloon  by  Dreyfoaii 
ig  the  week  days  cause  to  be  lighted  at  that  coruei 
ovided  and  paid  for  by  tbemiselves  separate  ind 
ty  lights.  Plaintiff's  demand  for  damages  tor  tbe 
received  by  her  fall  is  contested  mainly  apon  tb« 
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from  an  order  dissolving  a  preliminary  injunction. ' '  We  qaoted  from 
a  portion  of  the  deciaion  in  that  case,  in  which  the  court  said  that 
in  the  inquiry  before  us  the  allegations  of  plaintiff's  petition  were 
taken  for  true  so  far  as  the  facts  therein  set  forth  are  concerned ; 
that  by  this  was  not  meant  that  the  court  was  to  be  concluded  by  mere 
allegations  in  the  petition  that  the  acts  restrained  will  occasion  irre- 
parable injury;  that  such  allegations  were  mere  inferences  and 
deductions  from  the  acts  and  facts  charged,  the  verity  and  sound - 
ne«  of  which  the  court  could  review.  Oiting  Orescent  Oity  vs. 
Police  Jury,  32  An.  1194, 1196  and  1196. 

That  it  had  to  examine  the  facts  charged  and  the  nature  and 
character  of  the  injury  which  might  be  inflicted  by  the  acts  com- 
plained  of  and  thus  determine  whether  such  injury  might-  be  irre- 
parable or  not.  That  it  was  diflScult  to  lay  down  any  precise  rule  as 
to  what  gives  an  injury  the  quality  of  being  irreparable,  but  that  the 
general  principle  was  that  an  injury,  the  damage  from  which  is 
merely  in  the  nature  of  pecuniary  loss  and  could  be  fairly  and  fully 
repaired  by  compensation  ic  money  is  a  reparable  injury  for  which  a 
bond  of  snfQcient  amount  and  property  secured  would  afford  all 
adequate  relief.     Oiting  Orescent  Oity  vs.  Police  Jury,  32  An.  1194. 

The  statement  that  the  allegations  of  the  petition  for  injunction 
are  to  be  taken  as  true  for  the  purpose  of  a  decision  as  to  whether 
the  prohibited  act  was  one  such  as  would  work  plaintiff  in  injunction 
irreparable  injury  must  be  taken  with  the  limitation  attached  to  the 
rale  announced,  which  is  that  it  extends  to  and  covers  only  allega- 
tions wen  pleaded,  not  to  conclusions  of  law  nor  matters  of  mere 
evidence  pleaded  in  the  petition  (Fertilizing  Oompany  vs.  Wolff, 
48  An.  681),  nor  surplusage. 

We  have  in  this  case  at  bar  ''  examined  the  facts  charged  and  the 
nature  and  character  of  the  injury  which  might  be  inflicted  by  the 
acta  complained  of,"  which  it  is  our  duty  to  do  as  recognized  in  the 
deciaions  cited,  and  State  ex  reL  Abraham  vs.  Judges,  46  An.  887, 
888,  and  VUlavaso  vs.  Bartlet,  38  An.  417,  and  have  reached 
the  conclusion  that  the  District  Judge  did  not  err  in  refusing 
relator  a  suspensive  appeal.  Had  he  granted  an  appeal  and  had 
the  appeUee,  on  its  reaching  this  court  prayed  for  its  dismissal 
on  the  face  of  the  papers  upon  the  ground  that  it  should  not 
have  been  granted,  inasmuch  as  it  was  from  an  interlocutory  decree 
vorking  no  irreparable  injury,  we  should  have  been  forced  to  have 
18 
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ing  the  effect  of  tbe  same  extended  to  the  sidewalk  opposite  tfai 
window  of  the  Drey fnss  baildlog  (which  latter  tact  is  b;  no  mannei 
of  meana  certain),  that  the  accident  occarred  preclseljr  In  one  oi 
these  periods  of  temporary  darkness.  The  jury  were  donbtlmi 
familiar  with  the  locality  at  which  the  accident  occarred;  the  dis- 
tances from  point  to  point,  as  well  as  the  relative  Bltnaclon  of  tb( 
windows  of  the  Phcenlz  Hotel,  those  of  the  DreytnsB  &  Oapertoi 
saloon,  and  those  of  the  Dreyfoss  Oompany  baltding,  opposite  wliici 
the  accident  occarred.  We  do  not  think  the  "  Oommercial  ligM  "  V 
the  Dreyfaas  &  Oapertou  corner  plays  any  part  in  the  eolation  o: 
the  qaestlons  at  issae  in  tUs  case.  The  accident  occarred  on  a  Snii' 
day,  and  tliat  light  waa  not  made  aee  of  on  that  nlgbt.  Had  11  beer 
bamlng  it  is  qnesUonable  whether  with  tbe  intervening  lumber  pilec 
along  the  oater  edge  of  the  sidewalk  of  tbe  Dreyfaas  Company  baild 
ing,  and  with  the  shadow  from  that  light,  which  it  is  shown  an  inter 
vening  post  woald  cast  apon  that  sidewalk,  tbe  sitaailon  woald  havi 
been  matsilaily  changed.  Be  all  this  aa  it  may,  we  do  not  thiol 
tbe  evidence  Is  in  snob  a  condition  as  to  Jastity  as  In  setting  aside  thi 
verdict  of  the  Jury.  It  mast  be  conceded  that  there  was  gross  negll 
gence  in  throwing  the  debris  remaining  from  tbe  work  done  in  thi 
Dreyfaas  Company  store  apon  a  constantly  traveled  pnbllc  sidewalk 
and  leaving  It  there  throaghont  the  night  of  Saturday,  all  Saaday  aoi 
all  Sunday  night.  All  the  probabilities  come  ia  aid  of  the  testimony 
adduced  to  the  effect  that  the  employees  of  the  Dreyfaas  Oompan; 
placed  the  obstractioos  apon  the  sidewalk.  The  honse  was  engagei 
in  an  active  boslness,  reqairiog  for  that  parpose  that  the  interior  o 
tho  bniidlng  shoald  be  cleared  of  tbe  osetess  material  lying  npon  tbi 
floors,  and  we  think  with  the  Jory  that  the  debris  in  question  wer 
swept  npon  tbe  sidewalk  by  tbe  porter  of  the  boose  or  by  the! 
office  boy. 

We  think  tbe  result  which  happened  waa  one  which  the  Dreyfus 
Company  m^bt  reasonably  have  anticipated,  and  one  which  the; 
shoald  have  anticipated.  They  bod  no  right  to  take  the  chances  o 
their  sidewalk  being  ligbted  op  either  by  the  moon  or  by  the  electri 
lights  of  the  city.  The  plaintiff  bad  the  right  to  be  walking  pre 
cieely  where  she  waa.  She  was  not  bound  to  walk  oa  tbe  gatter' 
edge  or  la  tbe  middle  of  the  sidewalk,  bat  had  the  right  to  assnra 
and  presume  that  the  whole  way  waa  clear.  Heckmao  vs.  Evensoi 
78  N.  W.  480. 
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state  Ts.  Brittin. 

Again: 

If  no  one  were  to  file  a  challenge  to  the  array  on  the  first  day  of  the 
term,  no  objection  conld  be  nrged  on  the  ground  of  irregalarity  in 
drawing  of  the  venire.  Bat  if  one  challenged  the  array  and  met  with 
sacceas,  all  would  be  equally  relieved  under  the  theory  of  defendant. 
The  accused  has  not  alleged  that  this  cause  was  injuriously  affeced 
by  the  irregularity  complained  of  by  a  litigant  in  a  civil  suit  on  whose 
motion  the  venire  was  set  aside.  He  based  his  motion  to  quash  the 
indictment  in  his  case  exclusively  on  the  fact  that  the  venire  had 
been  declared  null  in  a  civil  suit.  In  our  judgment  it  devolved  upon 
him  to  show  in  so  far  as  he  was  concerned  wherein  there  was  any 
informality  or  irregularity  in  the  drawing.  It  may  happen  that 
informalities  are  fatal  to  the  venire  out  of  which  a  jury  is  to  be 
selected  to  hear  and  decide  a  cause  in  a  civil  suit  and  not  fatal  as 
relates  to  an  indictment  found  by  the  grand  jury  selected  from  the 
venire  annuUed  in  the  civil  suit. 

**  So  thai  irregularities  therein  unless  plainly  operating  to  the  pre- 
judice of  the  challenging  party  form  no  ground  for  challenging  the 
array.    Thompson  on  Trials,  par.  34. 

The  objection  which  should  be  urged  on  the  first  day  of  the  term 
IB  to  the /ormation,  drawing  and  summoning  of  the  sdcoud  jury. 

For  other  defects  the  rule  does  not  apply. 

It  has  been  held-  that  the  incompetency  of  one  of  the  grand  jurors 
vitiates  the  act  of  indictment,  and  the  motion  to  quash  will  prevail 
after  the  first  day  of  the  term ;  it  will  not  prevail  to  set  aside  the 
general  venire  after  that  day. 

In  the  case  here  not  only  the  motion  was  not  made  on  the  first  day 
of  the  term,  but  the  motion  to  quash  the  indictment  on  grounds 
before  stated  was  made  weeks  after  the  indictment  had  been  found 
«id  after  the  change  of  venue  had  been  refused. 

As  we  interpret  the  jurisprudence  upon  the  subject  it  was  entirely 
too  late. 

We  did  not  find  that  the  sections  of  the  work  of  Mr.  Bishop  on 
Criminal  Proceedings,  to  which  our  attention  was  invited,  apply. 
He  in  those  sections  interprets  the  different  statutory  enactments  in 
jorisdictions  where  challenges  to  the  array  are  not  limited  to  the  first 
day  of  the  term. 

Under  the  common  law,  as  we  find  it,  the  plea  in  abatement  to  the 
indictment  was  not  allowed  as  a  substitute  to  the  challenge  to  the 
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Thomaa  O.  Benton,  Oity  Attorne;  (Hudson,  Potts  i£  BtnuUin,  c 
Oonneel),  for  Defendant,  Appellant. 

Argned  and  sabmltted  Janaary  14,  1898. 
Opinion  handed  down  Febraar^r  7,  1898. 

The  opinion  of  tbe  court  was  delivered  by 

NiCHOLLS,  0.  J.  Ttie  plaiDliD  asks  Judgment  agalnat  tbe  detendu 
for  the  Bnm  of  lonrteen  hundred  and  forty  bIx  dollars,  with  inteie 
from  the  10th  of  February,  1897. 

Tbe  action  is  grounded  upou  tbe  tollowlug  allegations: 

That  the  Legislature  of  the  State  by  Act  No.  81  of  1873  ezemptt 
all  real  and  personal  property  situated  and  being  in  the  corpom 
limits  of  the  city  of  Monroe,  and  all  persons.  Arms  and  corporatioi 
within  said  city,  from  payment  of  all  taxes  and  UceiiseB  to  tbe  parii 
of  Ouachita  from  and  after  the  first  day  of  January,  1873.  Tliat 
order  that  the  city  of  Monroe  should  bear  a  Jnat  and  equitable  p^ 
portion  of  the  burdens  of  local  gDvemment,  tbe  Legislature  of  tl 
State  passed  Act  No.  67  of  1876,  whereby  the  city  of  Monroe  w: 
required  to  pay  to  tbe  patlsb  of  Ouachita  one-fonrth  of  cerU 
expenses  therein  set  forth.  That  aince  tbe  passage  of  Act  No.  57 
187S  the  city  of  Monroe  bad  increased  very  extensively  in  proper 
and  population,  and  in  order  that  said  city  and  its  Inhabitants  BboD 
bear  the  expenses  of  local  government  in  proportion  to  the  proper 
and  population  within  the  corporate  limits  of  said  city,  the  Legiil: 
ture  of  tbe  State  passed  Act  No.  128  of  1896  so  as  to  read  as  follow 

"  That  hereafter  the  city  of  Monroe  aball  pay  the  pariah 
Ouachita  all  expanses  iucnrred  in  and  arising  from  the  detectio 
arrest,  prosecution,  trial,  conviction,  punishment  and  transport 
tion  to  prison  of  all  persons  accosed  of  crimes,  offences  and  mlid' 
meanors  committed  within  the  corporate  limite  of  said  city,  providi 
that  the  eberiff  and  clerk  and  District  Attorney  and  constable  ai 
justices  of  the  peace  shall  collect  tbeir  costs  and  tees  in  i 
such  criminal  cases  directly  from  the  city  of  Monroe,  and  chat  sa 
city  shall  further  pay  to  tbe  parish  of  Ouachita  one-third  of  i 
expenses  incurred  by  the  parish  of  Ouachita  for  the  reglstratioD 
voters  and  conduct  of  elections,  per  diem  and  mileage  of  juror*,  ■: 
issuing  of  jury  certificates,  boarding  and    lodging  jurors  in  capil 
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Oto.  W.  Flifnn  for  B.  S.  Leathers  and  Boss  Oil  Mills,  Respondents. 


Sobmitted  on  briefs  November  10,  1897. 
Opinion  handed  down  December  18,  1897. 
Rehearing  refused  Febraary  21,  1898. 


The  opinion  of  the  coart  was  delivered  by 

NicHOLLS,  C.  J.     Relators  aver  that  in  October,  1897,  they  insti  - 
tated  a  suit  in  the  Civil  District  Court  for  the  parish  of  Orleans,  in 
which  they  represented  that  they  were  engaged  in  the  purchase  of 
cotton  seed  and  the  manufacture  of  the  same  into  oil,   cake  and 
other  products,  and  had  been  so  engaged  for  many  years.    That  it 
had  found  it  to  be  to  the  mutual  interest  of  themselves  and  of  the 
planters  producing  cotton  seed   and   designing  to  sell  the  same  to 
them  that  relators  should  furnish,  at  their  own  cost  and  expense, 
cottoa  seed  sacks  to  such  planters  as  were  disposed  to  sell  their  cot- 
ton seed  to  relators,  and  that  in  the  course  of  said  business  they  had 
Bent  OQt  a  very  large  number  of  sacks  through   the  country  adja- 
cent to  the  Mississippi  river  and  its  tributaries  in  the  States  of  Louis - 
Una  and  Mississippi,  which   were  distributed  to  planters  and  deliv- 
ered to  them  with  the  express  understanding  that  they  were  to  be 
Qsed  in  shipping  seed  to  relators  only,   or  to  be  returned  to  them 
empty  at  the  end  of  the  season ;  that  the  said  course  of  business 
had  been  adopted  by  themselves  and  other  persons  and  corporations 
en^^ed  in  the  purchase  of  cotton  seed  and  the  manufacture  thereof 
into  products  for  several  years,  and  was  practically  universally  pur- 
nied  throughout  the  districts  aforesaid;  that  Boland  S.  Leathers, 
the  master  of  the  steamboat  Natchez,   had   for  several  years  past 
been  engaged    as    master    and    owner  or    part  owner  of  steam- 
boats in    the  business  of    a  common  carrier  on  the  Mississippi 
uid   its     tributaries,     and     in     the      pursuit     of      such      busi- 
neiB   had    been    fully    informed    of      the    course     of      business 
potsaed  by  relators  and  others  as  described,  and  with  the  agree- 
ments and  understandings  and    agreements  between    relators  and 
the  planters,  and  that  he,  in  the  course  .  of  his  business  as  a  car- 
rier, had  repeatedly  himself  delivered  sacks  to   planters  for  owners 
of  oil  millgy  and  was  fully  informed  as  to  the  manner,  in  which  the 
cotton-seed  business  was  conducted ;   that  said  Leathers,  with  full 
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Jary  of  Oaachlto,  to-wit,  the  snm  ol  five  hnndred  and  twenty  do 
lata  and  tbirtyflve  cents. 

Defendant  specially  denied  that  it  was  Indebted  In  any  manner  i 
In  any  amount  for  the  items  of  the  account  saed  on  which  were  ni 
provided  (or  and  set  forth  in  the  aforesaid  Act  No.  07  of  1876  u 
part  of  the  charter  of  the  city  ol  Uonroe. 

Defendant  specially  denied  that  It  was  bonnd  In  any  manner  i 
(or  any  amount  under  the  provisions  of  Act  No.  128  of  1806  as  t 
as  it  changes  or  amends  the  provisions  of  Act  No.  07,  the  latter  » 
betng^an  amendment  to  and  forming  a  part  of  the  original  chart 
of  the  city  of  Monroe.  It  averred  that  said  Act  No.  128  is  nncoait 
tuttonal  for  the  following  reasons : 

That  it  violates  the  twelfth  paragraph  of  Art.  46  ot  the  OonsUti 
to tl on  of  187S,  which  provides  that  "The  Oeneral  Assembly  ibi 
not  pass  any  local  or  special  laws  on  the  following  specified  object 
creating  corporationa  or  amending,  extending  or  explaining  tl 
charters  thereof:  Provided,  this  shall  not  apply  to  the  oorporaU< 
o(  the  city  of  New  Orleans  or  to  the  organization  of  Levee  Dlstrlc 
and  Parishes." 

Defendant  averred  that  the  act  of  1876  waa  an  amendment  to  tl 
eleventh  section  ot  Act  No.  81  of  1878,  amending  the  original  chi 
ter  of  the  city  of  Honroe  ander  Act  102  of  1871,  and  as  sncb  tl 
said  Act  No.  67  of  1876  was  incorporated  Into  and  became  a  pi 
of  the  original  charter  of  Monroe  as  above  set  forth,  and  that  ti 
Leglslatare  was  wltboat  power  nnder  the  provisions  of  the  Consl 
(utioD  of  1879  to  amend,  renew,  extend  or  explain  said  charter.  Tb 
even  if  Act  No.  128  of  1896,  on  which  plaintiff's  claim  waa  base 
had  not  been  violative  of  said  paragraph  of  Art.  46  of  the  Constlti 
tlon,  even  then,  and  in  that  case,  the  said  act  was  not  adopted 
accordance  with  the  provisions  of  Art.  48  of  the  Oonstltution ;  tb 
Bald  act  was  never  advertised  In  accordance  with  the  provisions 
said  article  as  precedent  to  the  passage  of  such  a  local  act.  Tb 
no  notice  "  stating  the  substance  of  the  contemplated  law  "  was  ev 
published  prior  to  the  passage  of  ^aid  Act  No.  128,  and  on  si 
account  said  act  Is  anconstitutlonal. 

Defendant  averred  that  the  ^r«(  section  of  said  Act  Ifo.  128  is 
conflict  with  ^rt«.  119  and  121  ot  the  Oonstltation,  in  so  far  m 
orders  the  costs  of  the  eherlft  and  clerk  to  be  collected  directly  tn 
the  city  of  Monroe.  That  Art.  119  flxes  and  establishes  the  coi 
pensntion  u(  [he  sheriffs  of  the   several    parishes  of  the  State,  s: 
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That  said  pefcition  was  duly  verified  by  affidavit  according  to  law,  and 
that  apon  the  same  an  order  was  duly  entered  ordering  an  injnnction 
to  iseae  in  the  premises  as  by  relators  prayed  for ;  that  said  injnnc- 
tion duly  issued  and  was  duly  served  npon  defendants;  that  defend - 
aot  Leathers  subsequently  applied  to  Hon.  Frank  M.  Monroe,  judge 
of  the  Civil  District  Court,  to  whom  said  case  had  been  allotted 
according  to  law  for  the  dissolution  of  said  injunction  upon  bond ; 
that  said  judtce  upon  said  application  rendered  an  ex  parte  order 
allowing  said  Leathers  to  bond  said  injunction.  Relators  aver  that 
all  said  facts  would  appear  by  the  record  in  that  suit,  which  they 
declare  they  make  part  of  their  application,  and  aver  would  be  pre- 
sented at  the  bearing  of  the  same. 

Relators  aver  that  they  did  seasonably  thereafter  apply  to  the 
Civil  District  Court  for  a  suspensive  appeal  from  said  order,  but  that 
the  Hon.  Frank  A.  Monroe,  to  whom  said  application  for  an  appeal 
was  made,  had  wrongfully  refused  and  declined  to  render  an  order  of 
appeal  in  the  premises,  as  would  appear  from  the  petition  for  an 
appeal  duly  filed  in  the  cause  with  the  refusal  of  the  judge  to  grant 
the  same  endorsed  npon  the  said  petition  in  writing;  that  in  apply- 
ing for  said  appeal  relators  requested  the  judge  to  fix  the  amount  of 
said  bond  therefor,  as  he  was  required  by  law  to  do  and  also  to  fix 
the  return  day  for  the  same,  and  that  relators  were  and  are  still 
ready  to  give  such  bond  as  may  be  fixed  in  the  premises. 

Belators  aver  that  it  appears  from  the  face  of  the  papers  that  the 
damages  accruing  from  the  dissolution  of  said  injnnction  will  be 
irreparable;  that  in  addition  to  the  pecuniary  damages  which  (as 
wonld  appear  from  affidavit  of  record)  will  largely  exceed  two 
thoosaud  dollars,  the  damages  to  accrue  from  the  failure  to  dissolve 
said  injnnction  will  be  the  entire  breaking  up  of  relators'  business 
throogh  the  wrongful  appropriation  of  its  property  by  defendants, 
&nd  that  the  amount  of  the  injury  to  be  suffered  by  relators  through 
SQch  wrongful  appropriation  of  their  property  can  not  be  estimated 
in  dollars  and  cents,  and  no  adequate  relief  exists  save  and  except 
the  said  writ  of  injunction. 

The  premises  considered  relators  pray  that  an  alternative  writ  of 
mandamua  issue,  commanding  said  Frank  A.  Monroe,  Judge  of  Divi- 
sion "  C"  of  the  Civil  District  Court  to  render  an  order  upon  the 
Application  of  relators,  gpranting  relators  a  suspensive  appeal  from 
the  order  allowing  Boland  S.  Leathers  to   bond   said   injunction  and 
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b)  law  for  the  adverilBemeat  of  judicial  sales.  Tbe  evidence  of  i 
notice  having  been  pablisbed  shall  be  exhibited  In  the  Gsu 
Assembly  before  snch  act  shall  be  passed,  and  every  sacb  act  i 
contain  a  recital  that  such  notice  has  been  given."  As  will  be  i 
neither  article  allndes  to  the  sobjection'ot  taxation. 

If  this  conrt  were  vested  with  appellate  jarisdiction  in  every  i 
In  which  tbe  constitutionality  of  an  act  of  tbe  General  Assembly 
at  issne,  independently  of  the  amonnt  of  the  matter  in  disp 
this  appeal  wonld  be  properly  before  db,  hat  anch  is  not  the  1 
That  isane  of  Itself  determines  onr  jnriBdictlon  only  In  c 
in  which  tbe  constitntionaiity  or  legality  of  any  tax,  toll  or  im 
wtaatevei',  or  of  any  fine,  torfeitnre  or  penalty  imposed  t 
mnnicipal  corporation  shall  h«  in  contestation.  ConstltntloD, 
81.  We  find  no  issne  of  that  character  Involved  in  this  apj 
The  act  attacked  might  well  be  violative  of  botb  of  the  art 
of  the  ConstlCntioD  and  yet  involve  no  qnestion  of  taxation, 
trntfa  it  does  not  deal  with  that  sQbject  at  ail.  It  is  trne 
It  imposes  (and  Id  bo  doing  It  may  nncoastltntionolly  impose)  i 
the  city  of  Monroe  tbe  payment  of  a  certain  class  of  expeases 
costs,  and  that  its  enforcement  may  (thoash  not  necessarily)  by 
of  result  and  consequence  cause  tbe  city  to  increase  the  amout 
taxes  imposed  by  it  upon  its  citizens,  but  the  city  in  Its  corpc 
capacity  is  chargeable  with  and  is  charged  with  no  taxes,  and 
not  ordered  by  the  act  to  impose  taxes  upon  its  citizens, 
amounts  it  is  directed  to  pay  may  well  be  paid  from  revenues  ol 
city  derived  from  sources  of  Income  other  than  those  of  taxai 
The  sources  of  reienne  which  tbe  act  itself  directs  to  be  place 
the  disposal  of  the  city  may  suffice  of  themselves  to  meet  tbe  i 
ment  of  the  claims.  If  the  fact  sbonld  be  otherwise  an 
should  become  necessary  that  taxation  be  ordered  to  meet  the  si 
tbe  Individual  citizens  who  will  be  sought  to  be  chai^d  with  t 
taxes  will  have  ample  opportunity  to  test  tbe  legality  of  the 
under  which  ibey  were  cansed  to  be  imposed.  Act  No.  128  of 
Is  too  contingently,  remotely  and  indirectly  conoected  with  tbe  i 
ject  of  taxation  to  make  the  attack  which  tbe  city  hoe  made  up 
in  this  case  a  matter  appealable  to  this  court  under  Art.  81  of 
Constitution. 

This  court  being  without  jurisdiction  rations  materix  in 
premises,  we  are  forced  to  dismiss  tbe  appeal.  The  appeal  is  hei 
dismissed. 
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No.  12,660. 

MiTUAL  Building  and  Homestead  Association  vs.  Fidelity  and 

Deposit  Company  op  Maryland. 

1.  The  owner  contracting  with  two  partners  for  the  erection  of  a  building  will  not 
be  deemed  to  discbarge  one  of  the  contractors  simply  because  they  dissolve 
tlieir  partnership,  and  the  owner  makes  one  of  the  payments  to  the  partners 
charged  by  the  dissolution  with  the  completion  of  the  building  contracts  of 
the  lirm  and  authorized  by  the  other  partnerto  receive  such  payment.  Nova- 
tion is  never  presumed  and  the  discharge  of  neither  of  the  contractors  can  be 
inferred  from  the  owner's  action.    Civil  Code,  Arts.  2185,  2186,2190,  2192  et  seq, 

'L  Nor  will  the  consent  of  the  owner  in  such  case  to  the  abandonment  by  one  of 
the  contractors  be  inferred,  no  such  consent  having  been  asked  or  granted 
and  both  contractors  remaining  bound  to  the  owner. 

3.  The  contract  of  suretyship  will  not  be  deemed  avoided  u  ider  the  stipulation 
of  notice  to  the  sureties  of  any  act  of  the  building  lirm  for  whose  performance 
of  thfcir  contract  the  sureties  bind  themselves,  because  the  sureties  are  not 
apprised  of  the  dissolution  of  the  building  Arm,  the  Arm  remaining  bound 
after  as  before  the  dissolution  for  the  fulfilment  of  their  contract,  and  notice 
having  been  given  of  the  subsequent  abandonment  by  the  firm  of  their  con- 
tract work. 

On  RfkfartHg.^Sone  of  the  rights  of  th«  defendant  were  injuriously  affected  by 
the  acts  of  plaintiff,  who  was  the  obligee  of  a  bond  given  to  secure  an  obliga- 
tion of  contractors  under  a  building  contract. 

\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^    Monroe^  J. 


J,  Zach.  Spearing  for  Plaintiff,  Appellant. 


Pumell  M.  Milner  (Harry   H,    Hall,  of  Counsel),  for  Defendant, 

Appellee. 


Argaed  and  submitted  December  18,  1897. 
Opinion  handed  down  January  10,  1898. 
Rehearinjr  granted  February  7,  1898. 
Submitted  on  briefs  March  7,  1898. 
Opinion  handed  down  March  21,  1898. 
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The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  suit  was  brought  on  the  contract  of  defendants 
by  which  they  bound  themselves  as  sureties  for  the  faithful  perfor- 
mance of  the  engagement  of  Anderson  &  Allen  to  build  a  house  for 
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the  pUlntitr.  The  petition  in  satjataDce  av«n  the  taUnre  ol  the  i 
tntcton,  Andenon  &  Alleo,  to  completa  the  ballding;  that  plidc 
bad  to  finish  It  at  an  expense  exce»dlng  the  price  stlpolated  b 
paid  the  contracton;  that  laborers  and  famishera  of  materia 
consequence  ot  the  default  of  the  contractors  have  recorded 
against  the  building;  that  under  defendants'  suretyship  tbej 
bound  to  pay  the  excess  upon  the  contract  price  of  plain 
expended  to  finish  the  bnilding,  are  boand  also  to  have  the 
against  the  bnildlog  canceled,  and  the  petition  claims  jndgi 
accordingly ;  the  defence  is,  in  effect,  that  the  anretyship  bet 
void  becanee  the  plaintiff,  with  knowledge  that  the  contractor) 
the  bnilding  had  dissolved  their  partnersbip  after  they  comme 
the  bnilding,  tailed  to  commnnlcate  that  dissolatioo  to  defends 
that  after  the  dissolntlon  plaintiffs  made  a  payment  to  onti  o1 
contractors  who,  under  the  agreement  with  his  partner,  was  to  < 
plete  the  building  began  by  both;  that  plaintiff  assented  to  the ' 
tinnance  ot  the  work  by  one  only  of  the  contractors,  and  hecaua 
plalntiO  tailed  to  record  tbe  building  contract  as  required  by  tfa« 
No.  180  of  1894.  From  the  Indgment  against  plaintiffs  tbey  pi 
cute  this  appeal. 

Tbe  building  contract  was  made  on  the  27th  Angnat,  ISBfi.  Oi 
19th  October  In  the  progress  ot  th?  work  the  third  payment  be< 
due  to  the  contractors  and  on  the  demand  of  one  ot  them, 
the  exhibition  ot  the  agreement  ot  dlsBolntlon  with  bis  psi 
authorising  plaintiS  to  pay  tbe  partner  making  tbe  demand, 
made  that  payment;  a  day  or  two  afterward  plalntiSs  wereinfoi 
by  their  supervising  architect  that  tbe  contractor  receiving  the 
ment  had  left  tbe  city,  that  the  workmen  on  the  building  were  un 
and  had  qnit  work;  thereupon  there  was  some  discnesion  bed 
plaintilf  and  the  other  contractor  with  reference  to  the  compl< 
of  the  bnilding  by  him;  in  these  discassIonB  the  agent  of  detenc 
took  part,  bnt  after  a  tew  days  this  elforC  to  secure  the  compU 
of  the  building  tailed,  and  on  the  26tb  October,  as  we  retu 
record,  delendante  were  notified  in  writing  by  the  plalntltli  of 
abandonment  of  the  work  by  tbe  contractors,  and  plalntiOsdemai 
that  defendants  under  their  suretyship  sbonld  take  charge  of 
complete  tbe  bnilding;  defendants  replied  they  bad  been  dlscha 
ot  all  liability  and  this  suit  followed. 

The  argument  for  the  defendants  insists  there  was  a  change  b; 
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contract  wltb  Andenon  &  Allen,  by  which  darend- 

were  diitcbai^^d,  and  In  thia  connectioa  wa  have 
eaotboritiefl  affirming  the  principle  that  any  material 
act  ot  the  creditor  ot  the  surety's  contract  will 
ititled  as  he  Is,  to  stand  on  the  contract  as  he  made 
aretyshlp,  pp.  93  and  94.  The  application  of  this 
;ument  supposea  Is  foond  la  thn  fact  that  plaintltt 
lymant  to  Anderson  &  Allen  after  the  dissolution  of 

had  become  known  to  plaintitTs.  Oa  that  dlssola- 
plaintitF  and  their  payment  to  Anderson  rest  the 
ment  that  plaintiffs  have  varied  Che  surety'e  con- 
ing Allen.  The  plaintiffs  certainly  are  not  responsi- 
ution  of  Allen  &  Anderson.  The  payment  to  Ander- 
n  the  plaintiffs  were  called  on;  there  had  been  no 
trection  of  the  bnildiag  was  then  in  progress.  In 
lien,  binding  himself  to  finish  all  the  firm's  contracts, 
zed  to  collect  money  dae  the  firm.  Plaintiffs  natur- 
lence  of  Anderson's  authority  to  receive ;  that  was 
ter  consulting  their  counsel  made  the  payment.  In 
ntiffa  were  bound  to  pay,  and  we  can  not  perceive 
lat  was  due,  and  conld  not  have  been  withheld,  the 
St  their  reconrse  on  defendants  as  snretiea  of  Ander- 
le  knowledge  of  plaintiffs  of  the  dissolution,  and  that 
nnd  himself  to  finish  all  the  work  of  the  firm  and  the 
lerson,  did  not  Imply  that  the  plaintiffs  discharged 

discharge  was  asked  or  granted;  and  if  aaked,  we 
9  infer  from  the  ordinary  modes  of  human  action, 

have  been  refused.  We  find  no  baeia.in  plaintiffs' 
1  to  base  a  discbarge  of  Allen,  and  the  law  forbids 
f  snch  dlschat^e  unless  it  clearly  results  from  tbe 
parties.  C.  C,  Arts.  2185,  2196,  2186,  2192  el  eeq. 
th  partners  remained  bound  to  plaintiffs  after  aa 
ilutlon.  Nor  do  we  understand  that  Allen  ever 
large  hia  sureties  now  insist  was  granted  him,  and 
refnl  cone  Ida  ration  we  are  unable  to  deduce  that  dis- 
interconrse  of  the  parties.     The  surety  is  discharged 

of  tbe  creditor,  the  snbrogaCion  to  all  his  rights 
ipal  for  whom  the  surety  Is  bound  can  not  be  trana- 
ly   subrogation.      0.   O,,    Art.    3061.     In  our  view 
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all  plalDtiffB'  rights  against  Allen  are  intact,  and  wll]  pass  to  defi 
ants  when  they  pay  the  debt. 

It  is  earnestly  pressed  on  as  that  the  snretieB  were  discharge 
the  alleged  non-compliance  of  plaintiOs  ot  the  stlpnlatlon  in 
defendanta'  contract  reqniring  immedlaCa  notice  to  them  ot  any 
that  might  reeblt  fn  lose  to  defendants.  The  answer  avers 
plaintllla  failed  and  neglected  to  notify  the  defendants  of  the  dl 
Intion  ot  the  firm  of  Anderson  &  Allen ;  or  of  plaintiffs'  acting  oi 
dJSBolntloii  or  of  their  consent  to  the  continnance  of  the  wot 
Anderson  alone,  or  ot  the  third  payment  to  him  and  his  rei 
for  the  payment.  Of  conrse,  it  there  bad  been  any  consei 
plaintiff  to  the  continoance  o(  the  work  alone  by  Anderson 
the  discharge  ot  Allen,  the  effect  o(  that  discharge  wonld  n 
nnimportaat  the  question  ot  notice.  The  plaintiffs  had  co  agen< 
bringing  about  the  dlssolntion  or  control  over  it.  No  consent  on  i 
part  was  given  or  asked  to  the  continaance  ot  the  work  by  An 
son.  All  the  plaintiffs  did  was  to  make  the  third  payment  to 
which,  in  onr  view,  they  were  traand  to  make,  and  the  payment 
rles  no  assent  to  that  dissolution  or  continuance  of  the  worl 
Anderson.  The  argument  for  the  defendants  in  its  other  aspe 
that  the  dissolution  shonld  have  been  notified  on  Saturday,  the 
October,  when  brought  to  plaintiffs'  knowledge.  On  this  branc 
the  case  onr  attention  has  beau  called  to  the  fall  cognizance  o 
the  tacts  by  defendants'  general  agent  here,  and  to  the  part  ti 
by  falm  in  tbe  efforts  to  have  the  building  completed  by  Andei 
Again,  it  is  contended  that  no  possible  harm  could  result  to  def 
ants,  because  they  were  not  notified  on  Saturday,  the  19th,  or  B 
day,  the  21st.  In  this  connection  the  knowledge  of  their  age 
insisted  upon  and  it  is  also  urged  that  on  the  26th  Octobei 
attempts  to  secure  tbe  finishing  of  the  bnilding  having  ts 
defendants  had  written  notice  of  the  condition  accompanied  wltl 
demand  they  should  take  charge  of  and  complete  the  building, 
answer  ot  defendants  to  all  this,  is  that  the  knowledge  of  their 
eral  agent  here  on  the  spot  Is  not  their  knowledge,  and  irrespei 
ot  any  other  qaestlon  they  are  entitled  to  stand  on  the  latter  ot  i 
contract  of  written  notice  to  them.  It  we  are  to  accept  this  vie 
least  plaintiffs  are  entitled  to  a  lair  constructioo  of  the  stipulatk 
to  notice.  They  insist  the  contract  placed  no  such  duty  on  tfaei 
defendants'  argnment  exacts.  The  contract  does  not  define  "  d 
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lotion  "  or  specify  any  fact  that  is  to  be  notified.  The  stipulation  la 
Dot  ice  of  any  fact  that  might  cause  loss  to  defendants.  Allowance 
then  is  to  be  made  in  constrninf?  the  stipulation  of  that  appreciation 
the  plaintiffs  naturally  might  place  on  the  dissolution  under  all  the  cir- 
cumstance brought  to  their  notice.  With  both  the  contractors  bound, 
DO  release  of  either  sought  or  given ;  the  work  still  progressing  and 
DO  defaalt  having  occurred,  plaintiffs  might  well  suppose  no  loss  to 
defendants  was  impending.  Are  they  to  lose  their  bond  and  defendants 
to  fro  free  of  all  liability,  because  under  these  circumstances  defendants 
were  not  notified  of  the  dissolution?  It  is  quite  certain  plaintiffs 
themselves  had  no  appreciation  that  the  dissolution,  confined  in  its 
effect  to  the  partners,  not  freeing  either  from  their  obligation  $^ 
plaintiffs  or  to  defendants,  menaced  any  loss  to  them  or  to  defend- 
ants. The  plaintiffs  seem  to  have  had  the  confidence  when  they 
made  the  third  payment  and  after  they  consulted  counsel  that  the 
work  would  be  executed.  After  Anderson  left  the  work  and  the 
effort  to  have  it  completed  by  Allen  failed  owing  to  his  want  of 
means,  the  defendants  were  notified  in  writing.  It  seems  to  us  this 
was  all  that  could  with  reason  be  expected  of  plaintiffs.  We  do  not 
feel  at  liberty  to  construe  this  contract  of  suretyship  so  as  to  avoid  it, 
opon  that  import  the  defendants  insist  should  have  been  attached 
by  plaintiffs  to  the  notice  of  dissolution  given  them,  when  the  fact 
thas  made  known  under  all  the  circumstances,  neither  impressed  the 
plaintiffs  or  was  of  a  character  to  impress  them  as  requiring  any 
notice  to  defendants.  If  this  stipulation  of  written  notice  now 
invoked  by  defendants  to  avoid  their  contract  is  so  worded  as  to 
leave  the  fact  to  be  notified  open  to  reasonable  interpretation  by 
plaintiffs,  they  are  not,  it  seems  to  us,  to  forfeit  their  right  on  the 
bond,  merely  and  only  because  they  did  not  give  immediate  written 
notice  of  the  dissolution,  but  contented  themselves  with  written 
notice  of  the  failure  to  complete  the  building  by  the  contractors  and 
the  demand  that  defendants  should  take  charge  of  it  and  fulfil  their 
contract.  We  think  the  notice  to  defendants  given  by  plaintiffs  was 
timely  and  sufficient. 

Another  defence  is  that  plaintiffs  failed  to  record  their  building 
contract  as  required  by  the  act  of  1894,  providing  that  the  owner 
must  require  security  from  the  contractor  for  payment  of  the 
laborers  on  the  building  and  of  the  material  men ;  reserving  their 
right  to  record  their  bills  and  thus  secure  their  privileges,  and  pro- 
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Building  and  Homeilead  Aiioolatlon  Ti.  DepMltCo. 

viding  tbat  tb«  owner  ahftU  be  responsible  for  sU  balances  dai 
workmen  and  material  men  It  the  contract  is  not  recorded, 
deduction  in  defendants'  brief  seems  to  be  that  by  tbe  fi 
to  record  the  contract  the  defendants  can  not  be  sabroK&ted  b 
privileges  on  tbe  boildinK  of  tbe  workmea  and  material  men. 
bnilding  as  we  understand  It  belongs  to  plalntl&s.  As  against  p 
tiffs'  right  to  recover  on  their  bond,  we  do  not  see  how  defent 
could  nrge  anj  privileges  acquired  against  the  plaintiffs'  prop' 
It  defendants  paid  anj  ot  Che  workmen  or  material  mea,  tbe  am< 
might  well  be  deemed  payments  pro  Canto  aa  the  bond.  We  d' 
perceive,  however,  the  beariug  of  the  failure  to  record  the  bnl 
contract,  on  the  isaae  of  plaintiffs'  right  to  recover  the  excess 
the  contract  price,  the  plaintiffs  have  paid  to  finish  the  bull 
The  omission  Co  record  may  have  some  pertinence  to  other  ( 
tioDs  between  these  parties,  we  do  not  propose  to  dispose  of  ii 
controversy. 

We  find  no  evidence  In  this  record  that  the  plaintlfCs  have 
any  of  the  privileges  that  appear  to  have  been  recorded  againi 
boildlng after  Anderson  abandoned  the  work.  It  may  be  thi 
owner  not  having  paid  tbe  contractors  by  anticipation,  is  not  1 
tor  any  ot  the  recorded  claims,  and  it  may  be  that  the  building  i 
subject  to  any  such  privileges.  We  therefore  find  no  basis  on  i 
tbe  sureties  can  be  held  tor  any  ot  the  privilege  claims,  am 
recovery  must  be  restricted  to  the  amount  claimed  for  Dnishini 
building. 

It  ia  therefore  ordered  and  adjudged  that  the  decision  of  tbe  l 
'  court  be  annulled  and  reversed,  that  platutltfs  do  have  and  rs< 
from  defendants  one  thousand  and  ninety-eight  dollars  and  tw« 
five  cents  with  legal  interest  and  costs,  and  as  to  the  privi 
recorded  against  the  property  for  which  judghient  Is  claimed  ii 
petition,  that  there  be  judgment  of  non-suit. 

Ok  Application  fob  Rbhbasino. 

Brbaux,  J.  The  appellant  takes  It  for  granted  that  tbe  c 
assumed  that  it  as  surety  was  not  discharged  for  the  reason 
under  the  articles  ot  the  Code,  no  such  discharge  could  be  claii 

That  having  thus  assumed  to  determine  the  relations  of  the 
ties  (exclosively  with  reference  to  tbe  articles  of  the  Oode  rel: 
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court  overlooked  entirely  the  express  contractual 

be  act  ot  anretysbip. 

X  a  kindly  denial  to  that  snggestion. 

Interpreting  the  different  articles  ot  the  Clode,  we 
y  that  it  wa«  a  qaeation  ot  sabrogntion.  That  npon 
le  l>ond  was  imposed  the  obligation  to  protect  all 
1  order  that  npon  payment  ot  the  bond  by  the 
I  become  subrogated  to  all  ot  the  riglit  plaintitt  had 
icipals  (Cbe  contractors)  ot  the  bonds.  Had  the 
•  gnard  all  of  its  right  as  payee  of  the  bond,  it 
been  In  its  power  to  transfer  to  the  security  upon 
It  which   the  law   provides  a  security  should  have 

the  principal  obligation.  There  was  no  negligence 
lie  part  of  plaintiff  and  no  act  done,  if  the  articles  ot 
lone  be  considered,  which  in  the  least  impaired  tbe 
icurities  against  the  principals  on  the  bond.  But 
iprehended  by  the  defendant,  overlook  the  stipnla- 
n  the  contract  of  snretysbip  between  plaintiff  and 
agreement  of  tbe  contractors,  principals  on  the 
nal  to  themselves,  and  the  fact  that  one  continued 
ider  the  contract  and  tbe  other  chose  to  transfer  to 
IB  not  an  agreement  In  which  tbe  plaintiff  was  con- 
lich  it  was  in  any  respect  a  party.  A  few  days  after 
jtween  these  contractors,  one  ot  them  applied   tor 

ing  been  done  satisfactorily,  the  amount  was  paid, 
of  these  contractors  had  not  been  paid.     They  bad 
trivilege  on  the  building.     One  of  the  conditions  of 
:o  secure  tbe  plaintiff  against  the   claim  of  "  sub- 
irers,  mechanics,  workmen  and  furnishers." 
to  the  contractor  who  remained  (as  the  plaintiff's 
f  thought)  to  continue  in  good  faith  with  the  work  of 
ide  at  the  time  agreed  upon  among  all  partiei?  con- 
9ars  tbat  neither  of  those  contractors  were  in  good 
IS  ansiona  as  the  other  to  abandon  the  contract  and 
'erent  as  the  other  a-iont  paying  their  employees  and 
object  ot  the  bond  was  to  protect  plaintiff  from  any 
irt  ot  the  contractors  to  pay  these  very  claims. 
tions  are  not  at  this  time  disputed  by  the  defendant. 
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contention,  now,  is  limited  to  Ibe  contract  itself  aa  being  m 
reaching  tfaan  the  articles  ot  the  Code  apon  the  enbject,  parti 
^  as  to  the  necessity  of  notice  of  the  diaaolotlon  of  the  asMr 
inersbip. 

Is  clear  in  onr  jndgment  the  contract  provided  the  surety  she 
lotlfled  in  writing  of  any  act  which  might  involve  a  loss.    U| 

branch  of  the  case  we  note  that  the  contractors  Individnally  : 
loot  snggesting  a  partnership  signed  the  contract.  The  b< 
,  snbseqnently  fnmlshed,  was  signed  iadlvidaally,  save  that  in 
y  of  the  bond  the  principals  referred  to  themselves  as 
tners.  When  one  ot  the  partners  came  to  collect  the  third  ins 
It  be  produced  in  support  o(  bis  right  to  collect,  a  copy  ot 
sement  dissolving  the  partnership  authorizing  him  to  col 
>Dlit  dne  the  partnership,  which  had  been  signed  a  lew  days  [ 
IS.  The  payment  made  by  the  plaintiff  to  the  contractor 
le  to  him  as  to  one  antborized,  as  he  was,  to  receive  paymi 
>  payment  did  not  have  the  effect  of  prejndlclng  the  rights  wl 
defendant  bad.  They  remaned  unaffected;  the  amount  was  i 
ew  days  after  the  plaintiff  was  notified,  as  required  by  the  c 
H  of  BOTetysblp.    It  la  not  evident  that  the  delay  cause 

or  that  the  necessity  of  giving  notice  was  such  a»  to  rend( 
erative  on  tne  part  of  the  plaintiff  to  give  Immediate  notice, 
ears  that  everything  was  done  In  the  utmost  good  faith  until 

that  contractors  abandoned  the  work. 

^e  have  seen  that  immediately  after  the  final  abandonment  of 
ding,  the  notice  was  given.  We  think  there  was  a  aobstac 
ipliance  wltb  the  contract. 

[eretofere  onr  decree  granted  compensation  for  Che  service 
ntlff's  attorney. 

7e  have  given  this  claim  further  attention  and  after  some  com 
lion  have  conclnded  to  reduce  the  amount  of  the  fee. 
nr  decree  established  that  plaintiff  was  entitled   to  five  bund 

ninefy-elght  dollars  plus  counsel  fee. 

1  view  of  this  amount  and  the  services  rendered  in  the  case, 
ik  that  the  fee  should  be  considerably  less, 
here  was  another  question,  that  relating  to  other  claims  recor 
,nst  the  property,  but  not  sufficiently  proven  on  the   trial  tc  ' 

a  decree.     The  matter  is  argued   by  the  plaintiff   in  the  re 
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Bel.     We   h»ve  found   no    reason  on  this  score  to 

lusly  rendered  opinion. 

)rdered,  adjudged  and  decreed  that  tbe  attorney's 

owed  be  reduced  to  one  hundred  dollars. 

lered  and  decreed,  after  tbia  dedaction  and  amend- 

ior  decree  be  reinstated. 

retofore  readered,  and    tbe   decree   are  made  tbe 

90  of  tbe  court,   after  dednction  and  amCDdmeat 


No.  12,665. 
Estate  of  Uks.  K.  A.  Littbll. 

Ive  or  an  aRail  Hod  Inflrm  Udf,  rendered  her  protessiODBl 
ng  tbrooBh  Beveml  yenra.  He  made  no  oliarge  against  her 
waetold  by  ber  sbe  would  compensate  him.  Shorlly  belore 
■e  Into  hJB  bands  flve  Ibonmnd  dollars  In  CBsb,    He  says  this 

0  his  w\le;  hot  it  sppeBrs  to  have  been  received  by  him,  and 
inder  his  admlalstrktlOD  and  control.  Under  tbe  olreum. 
:d  by  ibe  evldenoe,  HiUI;  This  vas  the  compHneatloo  she 
lie  remuneration  he  depended  on,  and  he  can  not  recover  on 
protesBloaal  services  presented  or  asserted  lor  tbe  flrst  time 

a  the  same  succession).  While  tbe  Fact  of  knowledge  of  an 
note  be  dlsoouots   la  an  accommodation  note  Is  do  detenca 

1  tor  TBlae.  bona  ftdr,  before  maturity,  where  such  a  note  la 
ial  object,  which  la  abandoned,  and  afterward.  In  fraud  of  tbe 

tbe  more  force  to  InBtrumeots  aon-negotlable  In  cbaracler, 
50(  la  bis,  greater  caution  Is  required  ol  the  purchaser. 

bhe  Eleventb  Judicial  District  Court  for  the  Parish 
ry.     Dv/pri,  J. 


<i%  (or  SnccessioD,  Appellant. 

;nd,  Jr.,  and  B.  B.  tyubuieson  for  Executors,  Appel- 


ind,  Jr.,  and  E.  B.  Dubuiison  tor  Dr.  R.  M.  Littell, 
llsnt. 
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BMateot  Linell, 

and  that  he  bad  relied  npon  ber  csneroslty  for  recompeDee  and 
been  tally  recompensed. 

Tbe  teetlmony  eetabliabei  to  oar  saciafactlon  this  contentii 
tbe  defence. 

We  axe  convinced  that  Ibe  opponent  did  not  render  bie  pr 
slonal  services  ander  contract,  either  expreaa  or  Implied,  an< 
pended  entirely  on  the  beneflcence  of  bis  patient  aud  relative 
remnneration.  Asked  on  crosB -examination  whether  or  not  b« 
ever  notifled  the  deceased  or  intimated  to  her  tbat  he  Inteode 
obarge  for  hla  serviceB,  be  replied  "  no,"  and  added  tbat  she 
told  him  she  wonld  compensate  him  tor  what  be  would  do  for 
She  did  not  state  in  what  manner  she  proposed  to  compensate 
whether  in  her  will  or  otherwise,  whether  to  him  dlrectljor  to  n 
bers  of  his  family,  and  he  seems  to  have  been  perfectly  aatlsfli 
leave  the  compensation,  and  tbe  manner  of  It,  he  was  to  recei< 
her. 

Tbat  she  did  compensate  him  Is  shown  by  the  evidence.  Sh 
before  her  death  she  made  a  donation  of  five  tbonsand  dolls 
money  to  him  or  to  bis  wile.  The  amount  was  either  handei 
rectly  to  opponent  himself,  or  collected  by  him.  He  says  this  i 
donation  to  his  wife.  Whether  to  him  or  ber.  It  was  a  manna 
delivered  Into  his  hands  and  a  remunerative  donation.  C.  C.  1 
1525,  1588. 

He  and  his  family  received  other  benefactions  from  her. 
paid  part  of  the  tultioa  of  bis  children;  hie  family  lived  tor  a  t 
at  her  house,  ebe  became  security  for  a  large  sum  for  him,  slg 
the  notes  with  him;  and  she  had  prevloasly  given  to  bis  wife 
thousand  dollars  with  which  to  buy  a  house  and  lot. 

The  donations  to  opponent's  wife,  became,  uuder  our  law,  p 
phernal  in  cbaracter,  It  is  true,  but  the  husband  In  this  case  has 
adminiatrai  ion  and  benefit  of  the  same,  and,  besides,  we  are  satit 
tbat  the  Ave  thonsaad  dollars  Kiven  twenty  days  before  Mrs.  '. 
lard's  death  was  the  kind  of  compensation  she  had  referenc 
when  she  told  him  she  would  compensate  him,  and  that  be  at 
time  expected. 

Under  the  circumstances  developed  by  tbe  evidence  in  this  c 
unlike  those  of  Danenhauer  vs.  Succession  of  Brown,  48  An.  341, 
Succession  of  McNamara,  48  An.  46,  and  other  caaea  cited  in  be 
of  opponent,  we  do  not  think  be  is  entitled  to  recover. 
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The  case  is  controlled  by  the  principle  announced  in  Jacob  vs. 
Unoline  Nuns,  2  M.  269,  and  Tilghman  vs.  Lewis,  8  La.  108.  See 
also  Eeever  on  Quasi  Contracts,  p.  815  et  aeq, 

Oppositign  op  Dr.  Vincbnt  Boaoni. 

This  opponent  claims  to  be  a  creditor  in  the  sum  of  two  thonsand 
dollars  and  interest,  as  the  holder  of  two  notes  executed  in  8ol%do 
by  R.  M.  Littell  and  the  deceased,  which  he  alleges  he  acquired  in 
good  faith  before  maturity  for  a  valuable  consideration. 

The  executors  declined  to  recognize  the  claim  for  the  reason  that 
80  far  as  the  deceased  was  concerned  she  had  signed  the  notes  merely 
as  security  for  Dr.  Littell;  that  opponent  was  well  aware  of  this 
when  he  accepted  it ;  that  at  the  time  he  acquired  the  notes  he  had 
receiyed  along  with  them  as  collateral  security  certain  assignments 
ind  transfers  of  the  salary  to  become  due  to  Dr.  Littell  as  coroner 
and  parish  physician  of  the  parish  of  St.  Landry  for  the  years  1894 
ind  1895;  that  he  knew  Dr.  Littell  had  executed  these  assignment^ 
of  his  salary  for  the  purpose  of  securing  payment  of  the  notes ;  that 
opponent  collected  the  salary  transfers  in  full,  amounting  to  two 
thousand  one  hundred  dollars,  and  instead  of  applying  the  proceeds 
to  the  extinguishment  of  the  notes,  he  had  diverted  the  same  by  and 
through  the  connivance  of  Jos.  Bloch,  who  was  the  party  through 
whom  the  negotiation  was  made,  to  the  satisfaction  of  a  debt  due  him 
by  Bloch. 

The  trial  judge  believed  the  evidence  established  this  defence  and 
rejected  the  claim.     He  did  not  err. 

There  is  a  direct  conflict  between  the  testimony  of  Bloch  and  that 
of  opponent.  Bloch,  while  candidly  admitting  his  fault  and  giving 
M  a  reason  for  his  subsequent  consent  to  opponent's  proposition  to 
divert  the  proceeds  of  the  salary  transfers  to  claims  held  by  oppo  - 
nent  against  him  that  he  was  hard  pressed  financially,  narrates  the 
facta  and  circamstan3es  under  which  he  negotiated  the  two  n  )tes  to 
opponent  for  Littell,  and  states  that  he  transferred  the  salary  assign- 
ments as  collateral  security,  attaching  the  ssme  to  the  notes.  He 
testifies  he  informed  opponent  that  Dr.  Littell  had  executed  the 
assignments  for  that  purpose,  though  they  bad  been  made  payable  to 
Jos.  Bloch  or  bearer;  that  the  notes  and  the  salary  assign^ments  bore 
the  same  date,  and  were  received  by  him  from  Littell  at  the  same 
time;  and  that  he  affected  the  negotiation  with  opponent  as  one  trans- 
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BatRte  ot  Llttell. 


sctloD,  placing  the  notes  and  b&Iu;  tronafen  in  his  bands  coni 
poraneonsl;,  and  taking  opponent's  receipt  for  the  salarjr  tiana 
wbtcb  recited  that  he  held  the  same  as  collateral  tor  tbe  notes, 
further  testlfles  that  Iouk  Bnbseqnentl;,  at  opponent's  so^estioi 
consented  to  the  diversion  of  the  salary  assignments,  as  sbovi 
forth,  and  surrendered  to  opponent  the  receipts  he  had  previc 
given  for  the  same;  that  before  he  did  this  he  endeavored  by  di 
tion  of  opponent  to  secure  the  consent  of  Dr.  Llttell  and  Urs,  HI 
to  the  diversion ;  and  that  falling  In  this,  he  and  opponent  agreed  oe 
affected  tbe  diversion  notwithstanding.  Itls  shown  that  the  decei 
whose  estate  is  sought  to  be  made  liable,  knew  nothing  whatevi 
of  these  transactions  beyond  the  signing  of  the  notes  at  Dr.  LitI 
request.  She  was  never  asked  to  consent  to  the  diversion,  tbi 
Llttell  was,  and  declined.  Llttell  owed  Bloch  a  snm  of  money, 
being  pressed  by  the  latter  for  it,  ezeeoted  the  two  notes, 
cured  the  signature  of  bis  relative,  Mrs.  Millard,  (formerly 
Llttell)  thereto,  wrote  out  the  salary  assignments,  handed  the  n 
and  assignments  to  Blocb,  told  him  to  negotiate  the  notes,  witb 
salary  transfers  as  collateral,  pay  himself  what  he  (Llttell)  c 
him,  and  apply  the  remainder  to  the  taking  up  of  a  debt  Li 
owed  tbe  bank. 

This  is  tbe  way  Bloch  happened  to  be  in  possession  of  the  u 
and  collaterals,  and  accounts  for  the  Interest  he  had  In  effecting 
negotiation  with  opponent. 

It  is  shown,  besides,  that  Bloch  owed  opponent  at  the  time, 
that  he  left  in  his  hands,  out  of  the  proceeds  of  tbe  negotfatio 
sum  equal  to  the  amount  due  him  (Bloch)  by  Llttell. 

Opponent's  version  is  that  Blocb  broaght  tbe  notes  to  hii 
negotiate;  that  to  fortify  them  he  offered  the  Llttell  traosfei 
salary;  that  he  took  the  notes  and  transfers  and  gave  bis  receipt 
tbe  latter;  that  he  bought  tbe  two  notes  outright  and  has  kept  t 
since  as  his  property ;  and  that  he  considered  tbe  salary  transfei 
collateral  to  secure  the  notea.  Later  on,  he  says,  Bloch  came  to 
and  with  the  view  ot  protecting  some  friends  la  New  Orleans  ofTi 
to  retnm  opponent  the  receipts  the  latter  had  given  for  the  co 
erals,  stating  that  upon  the  giving  up  of  the  receipts  there  woul 
"  no  evidence  that  this  paper  (meaning  tbe  salary  transfers)! 
not  belong  to  you  ontright,"  that  "  then  yon  will  be  the  owns 
the  Llttell  notea  and  the  owner  of  the  collaterals." 
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The  **  friends  in  New  Orleans  "  Bloch  desired  to  protect  were  the 
Schwartz  Machinery  Supply  Company.  This  concern  had,  it  seems, 
accepted  a  draft  for  him  which  had  gone  to  protest  and  passed  into 
the  hands  of  opponent,  who  had  directed  his  attorneys  in  New 
Orleans  to  institute  suit  on  the  same.  The  Sapply  Company  appealed 
to  filoch  to  protect  them  by  preventing  salt.  Hence,  his  second 
Tisit  to  opponent. 

The  latter  states  that  Bloch's  proposition  *<  suited  him  very  well  '^ 
and  he  accepted  it. 

In  other  words,  he  and  Bloch  detached  the  salary  transfers  from 
their  destination  and  designation  as  collaterals  to  the  Littell  notes 
and  made  them  over  to  opponent  in  payment  by  novation  of  another 
debt  due  him  by  the  Supply  Company  and  Bloch. 

Opponent  states  further  that  Bloch  was  apparently  and  to  his 
knowledge  *'  the  absolute  owner  of  the  notes  and  transfers." 

How  he  knew  him  to  be  *'the  absolute  owner  "  beyond  the  pre- 
ftomption  which  sprang  from  his  possession  of  the  notes  and  the 
transfers  (the  latter  being  made  payable  to  Bloch  or  bearer),  he 
does  not  explain. 

He  insists  he  had  at  that  time  no  knowledge  that  Bloch  was  not 
the  owner,  that  he  had  acquired  all  the  paper  in  good  faith,  that  he 
was  not  aware  the  salary  transfers  were  intended  solely  to  secure 
payment  of  the  notes,  or  that  the  notes  were,  as  to  Mrs.  Mallard, 
mere  accommodation  paper. 

Opponent  is  an  interested  witness  testifying  in  his  own  behalf. 
Bloch  is  without  interest  in  the  suit,  and  while  he  appears  in  a  bad 
light  with  regard  to  his  participation  in  the  scheme  to  divert  the  col- 
laterals, equally  so  does  the  opponent.  But  if  we  should  give  to  the 
testimony  of  the  one  as  much  credence  as  to  that  of  the  other, 
there  are  facts  and  circumstances  appearing  which  turn  strongly  the 
preponderance  of  evidence  in  favor  of  that  view  of  the  case  which 
frees  the  esUte  from  liability. 

If  opponent  did  not  know  or  have  reason  to  believe  Bloch  was 
negotiating  the  notes  for  Littell  and  was  not  the  owner  of  them,  and 
the  salary  transfers  himself,  why  was  it  he  did  not  retain  a  larger 
put  or  even  all  of  the  proceeds  in  payment  of  what  Bloch  owed 
him?  The  latter  was  then  largely  indebted  to  him.  Yet  he 
retained  only  eight  hundred  dollars  of  the  proceeds  of  the  negotia- 
20 
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Ritateot  LIttell, 

tlon  on  tbfl  debt,  handing  Bloch  the  remnlnder,  onethoniand  del 
No  oxplanatlon  of  this  was  attempted. 

The  opponent,  who  was  the  brother-in-law  o(  the  deceased, 
knew  she  was  poseeeeed  of  large  means,  and  hence,  no  collab 
were  aecessary  to  Becare  her  notes.  Bnt  with  Dr.  LIttell,  w 
clrcnmstanceB  were  not  so  good,  it  was  different.  The  notes  b 
aiKned  first  by  him  and  then  by  the  deceased,  and  being  datec 
same  day  as  were  LlttelPs  transfers  of  salary,  and  the  whole  to 
over  to  opponent  at  one  and  the  same  time,  most  be  held  as  < 
veylng  notice  to  opponent,  or  at  least  pnttlng  him  on  his  inqt 
that  the  loan  was  for  Littell's  acconat,  and  his  transfers  of  si 
intended  to  protect  them  and  relieve  his  relative  who  bad  bee 
his  security.  A  significant  admisBlon,  bearing  on  this,  was  tnad 
opponent.  Having  declared  be  considered  Mrs.  MIDard's  notes ; 
paper,  be  said:  "Yet  I  tbooght  that  as  they  came  dae  Dr.  L 
could  not  pay  them,  and  therefore  I  would  have  to  ask  Mrs.  Mil 
and  my  relations  with  her  were  such,  and  on  account  of  ber  he 
I  did  not  wish  to  have  to  maho  a  demand  upon  her."  We  i 
with  the  trial  judge  that  this  conveys  the  Idea  that  oppo 
believed  Dr.  LIttell  would  not  be  able  to  pay  hit  notea  when 
matured,  and  be  wanted  and  took  the  salary  transfer  from  Litii 
avoid  demanding  payment  o(  his  debt  from  his  surety,  Mrs.  Mil 

Again,  opponent  gives  bis  case  away  when  he  testifies  that  E 
told  him  at  the  time  the  agreemeot  was  made  to  take  the  collat 
in  satisfaction  of  Ihe  Supply  Company's  acceptance  of  Bloch's  < 
and  surrendered  the  receipts  for  the  collaterate,  "  therer  is  no 
dence  that  this  paper  does  not  belong  to  you  outright."  This  de 
ation  was  sufficient  to  put  any  reasonable  man  on  his  guard,  o 
least,  raise  a  strong  suspicion  in  his  mind  that  Blocb  was  wit 
right  to  so  divert  the  collaterals. 

Other  circumstanced  might  be  mentioned,  but  these  suffice. 

Dr.  Bosgnl  must  be  held  as  having  bad,  at  the  least,  reaao 
believe  Bloch  was  not  tbe  owner  of  the  saU'ry  assignments,  and 
be  held  the  same  only  to  secure  tiio  notes  of  Dr.  Littell  and 
Millard.  He  cau  not,  therefore,  be  considered  a  bone  fide  purchi 
Shaw  vs.  R.  R.  Co.,  101  U.  8.  557. 

There  was  more  than  a  mere  negligence  on  his  part  In  not  ma 
inquiry  as  to  the  nature  of  Bloch's  tenure  of  tbe  traosfers;  tbei 
more  than  a  mere   reasou  for  suspiciou  thai  he  knew  such  inq 
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Bltateof  Lltt«ll. 

eta  It  did  not  init  him  to  have  deTelop«d.  There  Is 
he  knew  Bloch  had  no  right  to  make  over  to  him 
the  traDBfera.  If  the  clrcnmatanifes  were  aofflcient  to 
3  beli^  even,  on  his  part,  of  this,  It  falls  very  little, 
knowledge  and  eqaally  pots  a  part}'  on  bla  guard. 


M  make  no  farther  Inqoiry  and  simply  took  his 

i  BKBluBt  a  note  that  it  was  known  by  the  endorsee 
)e  an  accommodstion  note,  if  he  takes  it  for  valne, 
natnrlty.  Bnt  when  aocb  a  note  is  given  for  a  special 
ibandoned  and  afterward,  in  fraad  of  the  maker,  it 
1  tbe  endorsee  knows,  or  has  reason  to  believe,  snch 
pation  in  its  commission  bars  bis  recovery.  Smith 
Wend.  662;  7  An.  227. 

ith  all  the  more  force  to  tbe  traosfera  of  salary 
ell,  which  can  not  be  viewed  as  negotiable  instm- 
ig  such,  greater  cantlon  was  required  of  the  pur- 
gard  the  case  comes  within  the  principles  laid  down 
Is  and  Notes,  pp.  301  and  302. 

;   OF  Bessib  Millard,    Mary  E.  Boagni,  Nellie 
DooLBY,   John    B.   Barber  and    Rosa    Black- 

mentioned  were  named  in  the  will  as  legatees  to 
]saod  dollars  each,  and  tbe  two  last  mentioned  as 
'e  Ave  hundred  dollars  each.  It  was  directed  in  the 
ese  legacies  be  paid  oot  of  a  certain  fund  loaned  on 
deceased  by  S.  V.  Dooley,  subject  to  collection  by 

lisclosesthat  at  the  death  of  the  testatrix  there  was 
fund  bequeathed  to  tbe  legatees  mentioned  in  tbe 
tbe  sum  of  seven  thoueand  four  hundred  and  forty- 
d  eigbty'five  cents,  and  that  of  this  amount  the 
tiected  five  thousand  eight  hundred  and  forty-nine 
:y  cents,  which  was  in  bank  to  their  credit, 
he  amounts  bequeathed  to  them  are  legacies  under 
,  the  persons  named,  or  certain  of   them,  demand 
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Strte  ve.  TImberlake. 


the  immediate  delivery  of  the  sams  given  them  out  of  the  funds  tliat 
were  in  Dooley's  hands,  or  their  proportionate  share  of  the  same. 

The  executors  do  not  deny  that  the  parties  named  are  legatees 
under  a  particular  title,  and  they  interposed  no  objection  to  a 
judgment  ordering  their  payment,  but  contended  it  should  be  an 
order  to  pay  in  due  course  of  administration  and  not  an  order  to  pay 
at  once. 

They  appeal  from  a  judgment  decreeing  immediate  payment. 

From  the  brief  filed  on  their  behalf  we  make  the  following  excerpt  :- 
^'If  this  court  should  affirm  the  judgment  of  the  lower  court,  reject- 
ing the  claim  of  Vincent  Boagni  and  R.  M.  Littell,  then  there  will  be 
funds  sufficient  in  the  hands  of  the  executors  to  pay  the  amounts 
allowed  to  complaining  legatees,  but  the  executors  should  not  take 
upon  themselves  the  risk  which  they  should  incur  by  a  reversal  on 
appeal  of  that  judgment." 

From  this  it  appears  that  the  executors  have  no  reason  to  oppose 
the  order  for  immediate  payment  of  the  legacies  under  considera- 
tion, at  least  as  far  as  the  particular  fund  in  their  hands  will  go,  if, 
by  the  judgment  of  this  court  affirming  that  of  the  court  below,  the 
large  claims  of  R.  M.  Littell  and  Vincent  Boagni  are  not  sustained 
as  debts  due  by  the  succession. 

The  judgment  of  this  court  on  the  oppositions  of  Uttell  and 
Boagni  removes  the  apprehensions  of  the  executors  and  those 
claims  are  not  recognized  as  debts  against  the  estate. 

We  find  no  error  in  the  judgment  of  the  lower  court  as  far  as 
appealed  from,  and  the  same  is  affirmed. 

Mb.  Justice  Miller — I  concur  in  the  decree. 


No.  12,683. 
State  of  Louisiana  vs.  Joseph  T.  Timbbblakb. 

Wbere  Ic  appears  that  there  is  no  reasonable  certainty  or  probability  of  procar- 
Ing  the  attendance  of  an  absent  witness  at  the  next  term  of  tbecoart,  the 
denial  of  a  motion  for  continuance  will  not  be  disturbed. 

Where  an  absent  witness,  subpoenaed  for  defence,  bad  testified  on  prelim insry 
examination  to  a  certain  state  of  facts  and  could  not,  if  present  at  the  trial. 
have  testified  to  the  averments  of  fact  set  up  In  the  motion  for  continuance 
without  impeaching  his  own  prerious  testimony,  It  Is  proper  to  conolade 
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state  ys,  TloiDerlab?. 

ai  were  ihe  iritD«ss  present  bl>  evidence  would  be  siibBtantially  (he  B«nn 
ibel  on  Ibe  prelimloar;  eiamlnailon,  and  aa  tlila  was  atrongl;  agalnat  [h( 
ipused,  the  Ulier  wae  not  piejud  iced  by  lili  abaeoce. 

ute  wa*  entitled  to  offer  ibe  [eatlmonj:  of  the  abaeot  wltnesa,  luken  Ht  tin 
'ellminir;  eiBrainatlon,  on  proof  thai  be  bud   left  tbe  parish  and  that  hll 

Itily  relief  to  Ibe  accuaed.  Isolated   passages  of  the  trial  Judge's  ch A rgc  ([ 


PPEAL  from  tbe  Tenth  Judicial  District  Court  for  tlie  Parisli  of 
Rapides.     Banter,  J. 

.  J.  Cunningham,  Attorney  General,  and  Phanor  Brea^eale,  Dis- 
:  Atloraey,  for  Plaintitf,  Apptellee. 

ibtrt  P.  Hunter  for  Defendant,  Appellant. 

rgaed  and  submitted  Janaary  15,  1898. 
pioion  handed  down  Febraary  21,  1898. 

le  opinion  of  the  court  waa  delivered  by 

LAiCHARD,  J.  The  accused  was  indicted  for  tbe  murder  o(  M. 
Baillio,  a  constable,  convicted  and  the  death  sentence  passed 
a  bim.  He  appeals,  and  bis  case  is  presented  in  five  bills  of 
option  taken  to  tbe  rnlinge  of  the  court  on  the  trial  below. 

I. 

D  tbe  day  the  prisonerwas  arraigned  and  pleaded  to  the  iodictment 
otion  waa  filed  on  his  behalf  for  a  chanKe  of  venue,  which  came 
for  trial  four  days  later  and  was  overruled.  FoUowinj;;  the 
<al  of  the  motion  for  change  of  venue,  and-on  the  same  day,  the 

was  fixed  for  trial  oae  week  later.  Immediately  thereupon  the 
ndant  Bled  au  application,  sworn  to,  tor  a  subpccna  for  one  J. 
Beaver,  alleging  him  to  be  an  important  and  material  witness  in 
Mbalf,  who  had  been  present  when  the  killing  occurred,  and  that 
K'u  informed  and  believed  him  to  be  in  the  parish  of  Ouachita 

io  service  on   the  United  States  sn^gboat  Wagner,  lying  at  or 
r  Ibe  town  of  Columbia  on  the  Onachita  river  In  Louisiana. 
be  application  then  proceeded  to  state  at  length  what  he  expected 
irovs  by  tbe  witness,  the  gist  of  which  was  that  be  (the  accused) 
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the  Immediate  delivery  of  the  earns  giTeo  th«m  oat  of  the  tonds 
were  in  Dooley'e  hands,  or  their  proportionate  share  ot  the  Mmi 

The  executors  do  DOt  denj  that  the  parties  named  are  legi 
under  a  particalar  title,  and  thej  Interposed  no  objection 
judgment  ordering  their  payment,  bnt  contended  it  should  b 
order  to  pay  in  due  course  of  adminittration  and  not  an  order  to 
at  once. 

They  appeal  from  a  judgment  decreeing  immediate  payment. 

From  the  brief  filed  on  their  behalf  we  make  the  loUowing  exce 
"If  this  court  should  affirm  tbe  judgment  of  the  lower  court,  rej 
Ing  tbe  claim  of  Vincent  Boagnl  and  B.  U.  Littell,  then  there  wi 
funds  sufficient  In  tbe  bands  ot  tbe  executors  to  pay  the  amo 
allowed  to  complaining  legatees,  but  tbe  executors  should  not 
upon  themselves  tbe  risk  which  they  should  incur  by  a  reveru 
appeal  of  that  judgment. " 

From  this  it  appears  that  tbe  executors  have  no  reason  to  op 
tbe  order  for  Immediate  payment  of  the  legacies  under  consid 
tion,  at  least  ae  tar  as  the  particalar  fund  in  their  bands  will  gi 
by  the  judgment  of  this  court  affirming  that  of  tbe  court  below, 
large  claims  ot  R.  M.  Littell  and  Vincent  Boagni  are  not  soata 
as  debts  due  by  the  succession. 

The  judgment  of  this  coait  on  tbe  oppoiltione  of  Littell 
Boagni  removes  the  apprehensions  of  tbe  executors  and  t 
clalma  are  not  recognized  as  debts  against  the  estate. 

We  find  no  error  in  the  judgment  ot  the  lower  court  as  f i 
appealed  from,  and  tbe  same  is  affirmed. 

Mb.  JueriOB  Millbb — I  concur  in  tbe  decree. 


No.  12,688. 
State  of  Louisiana  vs.  Josbph  T.  Tiubbblacb. 

Wbere  It  appean  ttiat  tbere  l>  no  reaeoiuible  certainty  or  probability  ot  pr 
iug  tbe  atteiidanoe  of  an  absent  wltneaa  at  the  aeit  term  of  the  oom 
denial  ot  n  motion  tor  ooDtinuanae  will  not  be  disturbed. 

Wbere  an  abaeDi  wttneaa,  8ubp<BDaed  tordeleaoa,  Dad  teatlAed  od  preilio 
ezanilDStlon  to  a  certain  atate  ot  fauts  and  could  not,  llpreient  attbe 
bave  teitmed  tothe  aTeroiente  ol  taot  set  op  In  tbe  motion  tor  eontlni 
without  Impeaebing  bii  own  prerloua  teitlmuoy,  It  Ib  proper  to  odd 
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neaa  preBent  lii*  eildeDCe  would  be  aubslHntlall}- tbe  same 
iJImlDar;  eismlnfttlOD,  and  SB  tlite  wbb  stroagl;  agalDBt  ttie 
r  wsB  DOl  preluiliced  by  Ills  absence. 
:&  CO  uffcr  ibe  teMlmony  □[  tbe  absent  wlmess,  [aken  at  Cbe 


he  accused,  isolated  paaBages  of  the  trial  Judge's  charge  to 
d  to,  lUDBt  amount  to  a  posltlTB  nileatnleuieut  ot  the  law. 

tbe  Tenth  Judicial  District  Court  for  the  Parish  ot 
unUr,  J. 

am.  Attorney  General,  and  Phanor  Breazeate,  Dis- 
ir  Plaintiff,  Appellee. 

5r  for  Defendant,  Appellant. 

imftted  Jannary  15,  1898. 
J  down  February  21,  1898. 

the  court  was  delivered  by 

The  accused  was  indicted  tor  the  murder  of  M. 
istable,  convicted  and  the  death  sentence  passed 
appeals,  and  bis  case  is  presented  in  five  bills  of 
M  the  mllngs  of  the  court  on  the  trial  betow. 


priaonerwas  arraigned  and  pleaded  to  tbe  indictment 
d  on  his  behalf  tor  a  change  of  venue,  which  came 
r  days  later  and  was  overruled.  Following  the 
>tion  for  change  of  venue,  and-on  the  same  day,  the 
r  trial  one  week  later.  Immediately  thereupon  the 
%B  application,  sworn  to,  for  a  Bubpsna  tor  one  J. 
ng  him  to  be  an  important  and  material  witness  in 
ad  been  present  when  the  killing  occurred,  and  that 
1  and  believed  him  to  be  in  tbe  pariah  o(  Ouachita 
m  the  United  States  an^gboat  Wagner,  lying  at  or 
Colnmbia  on  the  Ouachita  river  in  Louieiana. 
I  then  proceeded  to  state  at  length  what  he  expected 
ritness,  the  gist  of  which  was  that  he  (the  accused) 
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read  to  th«  jnry.  To  thiB  rallng  th«  Bscood  bill  of  exceptlooB 
taken. 

The  judge  who  presided  at  the  prelimiiiarf  examination, 
before  whom  Beaver's  testimony  was  then  taken,  was  tbe  i 
jadge  before  whom  the  case  was  sabseqaeotlf  tried. 

Before  offeriDg  the  deposition,  the  State  proved  by  the  de 
clerk,  who  ofQciated  at  the  prellminarj  ezamiaatloD  and  who  t 
down  the  testimonjr  of  Beaver,  that  the  witness  had  first  been 
sworn,  that  Che  accneed  was  present,  that  be  cross-examined 
witness,  and  that  the  whole  deposition  was  fatly  and  accari 
taken  down.  This  was  snfflclent  as  to  its  genniaeness  and  ofl 
character.  It  is  not  required  that  tbe  witness  shonld  slRn  it.  1 
1010;  State  vs.  Allen,  87  An.  686. 

On  this  showing  tbe  testimony  was  admissible  on  proof  that 
witness  was  absent  and  could  not  be  foand.  State  vs.  Harvey 
La.  An.  105;    State  vs.  Donglas,  84  La.  An.  628. 

This  proof  was  tarnished  by  the  application  made  a  week  be 
by  the  accused  for  a  sobpcena  to  issue  to  the  witness  In  tbe  pi 
of  Ouachita,  by  the  sheriff's  return  on  the  subpcena,  that  be  c 
not  be  found  in  that  parish  and  that  his  domicile  was  anknown, 
by  tbe  application  of  the  accused  for  the  contjonance  of  the  cas 
the  ground  of  the  absence  of  tbis  witness. 

On  the  authority  of  State  vs.  Qranvilla,  34  La.  An.  1088;  SUb 
Jordan,  Id.  1219;  State  vs.  Coudfer,  SS  La.  An.  291,  and  Stab 
Allen,  37  La.  An.  686,  the  prosecation  would  have  been  entitied  t 
ttodnce  the  deposition  even  if  tbe  defendant  had  not  soaght  Be: 
as  a  witness,  on  proof  that  be  bad  leFt  the  parish  and  that  bis  wb 
abouts  and  residence  were  unknown. 

Ill  AND  IV. 

The  third  and  fourth  bills  of  exception  present  objectloDS  tc 
charge  of  the  Judge  relating  to  tbe  law  of  manslaoghter.  In  o' 
ruling  the  objections,  and  as  part  of  bis  reasons  tor  so  doing, 
judge  annexes  to  the  bills  bis  entire  charge  to  the  jury,  which 
Id  writing. 

The  contention  of  tbe  defence  Is,  that  in  tbe  portions  of 
charge  excepted  to,  tbe  court  below  holds  tbe  prisoner  to  the  ati 
ard  of  "  a  reasonable  man." 

After  stating  that  a  high  degree  of  sudden,  reeenttnl  feeling 
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not  alone  palliate  an  act  of  homicide  and  reduce  the  crime  from 
murder  to  manslanghter,  the  language  of  the  court  was:  ''It  is 
essential  that  the  excited  and  angry  condition  of  the  party  commit- 
ting the  act,  entitling  him  to  a  milder  consideration  of  the  law, 
should  be  superinduced  by  some  insult,  provocation  or  injury  which 
would  instantly  produce  in  the  minds  of  ordinary  men  situated  as 
the  prisoner  was,  the  highest  degree  of  exasperation."  Then  with 
reference  to  the  time  sufficient  for  passion  to  subside  and  reason  to 
resume  its  sway,  it  was  said:  "The  law  assigns  no  limits  within 
which  cooling  time  may  be  said  to  take  place.  Every  case  must 
depend  upon  its  circumstances,  but  a  time  within  which  aii  ordinary 
man  in  like  circumstances  would  have  cooled  may  be  said  to  be  a 
reasonable  time." 

Considering  the  charge  as  to  manslaughter  as  a  whole,  it  must  be 
held  a  correct  exposition  of  the  law.  The  selection  of  passages  here 
and  there  for  criticism  and  animadversion  is  not  favored,  and  a  ver- 
dict will  not  be  disturbed  on  a  merely  inaccurate  or  incomplete 
instmction,  as  embodied  in  the  sentences  excepted  to,  when,  from 
the  entire  charge  on  that  branch  of  the  law,  a  correct  view  and 
explanation  of  the  subject  is  given. 

To  justify  relief,  the  isolated  passages  brought  to  our  attention 
must  amount  to  a  positive  misstatement  of  the  law.  State  vs. 
Ardoin,  49  An.  1146;  State  vs.  Ferguson,  37  An.  61;  State  vs.  Por- 
ter, 35  An.  1169. 

It  seems  that  counsel  for  the  accused,  insisting  that  the  charge  as 
to  manslaughter  was  too  restricted,  asked  a  special  charge  in  refer- 
ence thereto  and  banded  the  judge  Wharton's  Criminal  Law, 
requesting  him  to  read  Sec.  480  thereof  to  the  jury,  as  embodying 
what  he  wished  charged  them  concerning  the  law  of  manslaughter. 
The  judge  complied  with  this  request  and  read  the  entire  section  to 
the  jury,  charging  them  that  it  was  the  law. 

After  this  it  does  not  lie  in  the  mouth  of  the  accused  to  complain 
that  the  charge  as  given  was  too  narrow  and  restricted. 

From  that  portion  of  the  charge  relating  to  self-defence  is  singled 
out  this  expression:  "  The  law  requires  mastery  over  our  fears  as 
well  as  control  over  aur  paasions."  This  is  objected  to  on  the  ground 
that  if  the  law  requires  **  control  over  our  passions,''  it  virtually  sets 
uide  the  doctrine  of  manslaughter. 
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StKta  T8.  Tlmbulaka. 


Tbe  expresaloii  OMd  ii  taken  from  X>eaty'a  Am«r.  Orlm.  Law, 
28,  pp.  888,  884. 

Tbe  Jadge  w&a  iiutmctlnfi  tb«  jaiy  as  to  tb«  apprebenrion  of  < 
ei  on  pari  of  the  accased,  and  proceeded  to  explain,  after  tutnf 
tngaage  quoted,  tbat  ImagliuuT  fears,  witbont  auytbinK  npon  n 
>  found  them,  can  not  serve  as  an  excnae  for  taking  hnman  11: 

His  cbai^  as  to  tbis  Is  entirelj'  nn objectionable,  and  so  tar  ai 
xpreMion  "  control  over  our  passions"  1b  concerned,  tbe  la 
lanslaogbter,  the  UUing  of  another  Id  tbe  heat  of  passion,  was 
cientif  and  accnrateljr  ezponnded  to  tbe  Jor^  In  another  part  oi 
barge. 


Tbe  fifth  bill  was  taken  to  tbe  refnsal  of  the  Ooart  a  gua  to  gn 
ew  trial  asked  for  on  two  groonds — first,  that  the  verdict  was  ' 
rary  to  tbe  law  and  evidence,  and,  second,  that  the  Jury  was  o 
wed  by  tbe  large  crowds  in  attendance  at  the  trial,  all  of  w 
'ere  opposed  to  the  prisoner  and  some  of  whom  applauded  the 
rict  Attorney  when  be  concluded  tbe  argament  for  the  State,  th 
y  Inflaencing  the  jury  to  tbe  prejodlce  of  tbe  accused. 

Testlmouy  was  taken  on  this  motion  and  is  found  In  the  rec 
be  question  presented  is  one  of  fact.  Tbe  trial  judge,  in  his 
>nB  for  overruling  the  application  for  a  new  trial,  declares  that 
Minsed  bad  obtained  a  fair  trial  by  an  honest  jury,  Influenced  a 
f  a  desire  to  do  their  dnty;  that  the  nearest  Jnror  lived  about  &f 
liles  from  the  county  seat  (Alexandria) ;  and  tbat  be  was  salii 
one  of  the  jury  were  influenced  by  any  prejudice  which  may  I 
Elated  in  Alexandria.  Tbe  evidence  taken  on  tbe  motion  doea 
itisfy  us  the  judge  erred  in  overruling  it.  Oreat  reliance  is  pli 
r  the  law  npon  bis  discretion  in  such  matters. 
The  manifestation  of  approval  at  tbe  close  of  the  argument  foe 
rosecntion  was  in  considerable, 'and  was  quickly  and  aternly  rebt 
id  suppressed  by  the  judge,  who  then  turned  to  the  jury  and  dlre< 
lem  to  disregard  any  and  all  marks  of  approval  or  disapproval, 
I  determine  the  case  solely  from  the  law  and  evidence. 

The  sentence  and  jadgement  appealed  from  stand  aflSrmed. 


FIFTIETH  ANNUAL  RBPOBTS,  1896. 
Baldwin  A  Oo.  tb.  Gappsl  «t  als. 


A.  Bauivin  &  Oo.  VS.  JoaaPH  Cappbl  bt  alb. 
>b]«ci  ot  ihiaaetloD  ■■  lo  remoTC  a  olQud,  a  Botitloua  aucumbrantie,  a  ilmn- 
j«]  mongige,  appaarlDg  oo  tba  public  reoorda  against  oertalD  raal  property 
uding  Intbs  Dame  ot  an  lasolTent. 

001  an  actlan  directed  agaloat  elttaerlbe pereoD  or  property  ol  tbe  iDsolTent, 
II  ■  proae«dlag  directed  agaliist  tbe  apparent  eoouuibraDce. 
It  more  ot  tbe  parties  delendsDt  belag  straogers  to  tbe  loaolTent  prooeedlnga 
Id  witboul  InCereaE  tbsreln,  plalDtifla  can  Dot  be  forced  to  litigate  tbe  qoee- 
oTia  ArlslDff  with  blm,  or  them,  Irt  the  coiuMrta  or  lasolTent  proovedlags,  but 
i>7  bring  an  independent  aotlon  and  make  all  penona  In  Iniareat  partlea 
lereco.  laclndlng  the  syndlo  of  tbe  InsolTeut  eatate. 

PEAL  from  the  Teotb  Judicial  Dlitrict  Court  for  tbe  Pariah  of 
Avoyellee.     OuUam,  J. 


mviUon  &  Son  for  Plalatltta,  AppellaiitB.. 

.  J.  Lafargue  and  Cappel  <&  Cappel  for  Defendants,  Appellees. 

rgned  and  anhmttced  February  11,  1898. 
pioioa  banded  down  February  21,  1898. 

lie  opinion  of  the  court  wee  delivered  by 

UNCHABD,  J,  Plaintiffa,  who  are  judgment  creditors  of  Joseph 
ipel,csaBed  execntion  to  Issue  and  seized  a  tract  of  land  coa- 
ling one  bondred  and  sixty  acres  belonging  to  the  defendant.  The 
rtgage  recorda  disclosed  a  pre-existing  conTentional  mortgage, 
ering  tbe  land  seized,  executed  by  Joeeph  Oappel  In  favor  of 
Uam  0.  Cappel. 

^pretenting  this  mortgage  to  be  a  pure  aimulation  designed  to 
Eeci  the  property  from  the  parsnit  of  the  creditors  of  the  moTt* 
;or  aod  alleging  injury  to  themaelvea  thereby,  plaintiOs  brought 
taction  to  have  the  same  adjudged  void  and  of  no  effect  and  the 
r^ription  thereof  eraaed. 

sieging  that  the  mortgage  notes,  representing  the  pretended 
ebtedness,  bad  been  transferred  by  notarial  act  to  J.  Clifton  Cap* 
:  the  son  of  Joseph  Cappel,  and  that  this  transaction  was  likewise 
imolaiion  and  witboat  consideration,  they  made  Olifton    Cappel  a 
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party  defendant,  along  with  Joseph  Chappel,  the  mortgagor,  and 
William  G.  Cappel,  the  mortgagee.  They  also  made  A.  M.  Bordelon 
clerk  of  court  and  custodian  of  the  mortgage  records,  a  party  to  the 
snit,  to  the  end  of  commanding  the  erasure  of  the  mortgage  by  him. 

Joseph  Cappel  appeared  and  excepted  to  the  action  on  the  ground 
that  prior  to  its  institution  he  had  made  a  ce««io  bonorum  for  the 
benefit  of  his  creditors,  that  the  insolvent  proceedings  were  then 
pending,  and  an  order  had  been  granted  therein  staying  all  process 
against  his  person  and  property.  He  represented  that  plaintiffs  bad 
filed  an  opposition  to  the  cession,  in  that  way  had  made  themselves 
parties  to  it,  and  that  the  action  now  under  consideration  was  in 
violation  of  the  order  staying  proceedings  against  him.  His  position 
is  that  no  suit  in  which  he  is  a  party  defendant  can  be  brought  or 
prosecuted  outside  of  the  insolvent  proceedings.  He  prayed  the 
dismissal  of  the  petition. 

No  appearance  has,  as'  yet,  been  made  by  the  other  three  defend- 
ants. 

There  was  judgment  sustaining  the  exception  and  dismissing  the 
entire  action  as  in  case  of  non-suit. 

Plaintiffs  appeal. 

We  think  the  dismissal  erroneous. 

The  action  is  not  one  directed  against  either  the  person  or  prop- 
erty of  the  insolvent.  R.  S.  1790.  Its  purpose  is  to  remove  a  cfoad, 
a  fictitious  encumbrance  appearing  on  the  public  records  against 
certain  real  property  standing  in  the  name  of  the  insolvent.  It  is  a 
proceeding  directed  against  this  encumbrance. 

While  the  insolvent  is  a  party  to  the  suit,  he  is  not  the  only  party 
defendant.  There  are  two  co-defendants,  besides  the  clerk  of  the 
court.  While  J.  Clifton  Cappel,  one  of  the  defendants,  appears  on 
the  bilan  of  the  insolvency  as  a  creditor,  and  may  be  considered  i 
party  to  such  proceedings,  and  while  as  to  him,  the  exceptor  and  the 
clerk  of  the  court,  the  questions  presented  in  the  pending  action 
might  be  litigated  within  the  insolvent  proceedings,  the  other 
defendant,  William  G.  Cappel,  is  not  a  party  to  the  insolvent  pro- 
ceedings. Plaintiffs'  cause  of  action  is  against  him  as  well  as  against 
Joseph  Cappel  and  J.  Clifton  Cappel.  He  was  alike  mortgagee  and 
transferror  of  the  mortgage  notes  to  Clifton  Cappel.  Both  the 
mortgage  and  transfer  are  attacked  as  simulations.  He  was,  there- 
fore, necessarily  a  party  to  the  action. 
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Plaintiffs  can  not  be  forced  to  litig^ate  these  questions  with  him,  a 
stranger  to  the  insolvency,  in  the  concurso  or  insolvency  proceed- 
ings. He  could  brin^  an  independent  action  against  him,  and  to  that 
action  J.  Clifton  Cappel,  the  clerk  of  the  conrt,  and  the  insolvent, 
were  not  improperly  made  parties,  with  this  exception,  viz. :  that  the 
syndic  of  the  insolvent  estate  should  be  substituted  for  the  insolvent. 

The  action  is  not  one  seeking  to  take  property  from  the  insolvent 
estate,  nor  to  recover  a  money  judgment  against  the  insolvent,  nor 
to  sobject  his  person  to  any  process. 

It  is  alike  to  the  interest  of  the  attacking  creditors,  the  other 
creditors  of  the  insolvent,  the  insolvent  himself  and  his  syndic,  to 
rid  the  real  property  of  the  encumbrance  sought  to  be  declared 
Toid. 

The  attacking  creditors  had  seized  the  property  before  the  cession 
was  made,  having  a  judicial  mortgage  resting  thereon,  primed  only 
by  the  conventional  mortgage  denounced  as  a  simulation. 

The  insolvent  is  without  interest  to  throw  obstacles  in  the  way  of 
freeing:  the  property  of  this  encumbrance.  The  most  that  he,  or  his 
syndic,  could  do  was  to  appear  and  ask  that  the  action  be  cumulated 
with  the  insolvent  proceedings  and  transferred  to  be  prosecuted 
there;  and  if  William  G.  Cappel,  that  one  of  the  defendants  who  is 
DO  party  to  the  insolvency  proceedings,  object  to  such  cumulation 
and  transfer,  litigate  that  question  with  him  there  and  then. 

Bat  as  the  matter  appears  before  us  now,  the  court  a  qua  has  dis- 
missed an  action  against  three  other  defendants,  as  well  as  against 
the  insolvent,  on  an  exception  filed  by  the  latter,  purely  personal  to 
him,  or  rather  affecting  him  only. 

'Sot  can  the  instant  action  be  viewed  as  an  attempt  to  classify 
mortgages  standing  against  the  property  of  the  insolvent.  That  can 
only  be  done  in  the  concurso.  The  utmost  that  may  be  alleged 
against  it,  on  this  line,  is  that  it  is  a  dispute  between  creditors;  not, 
however,  as  to  which  shall  take  precedence  over  the  other,  but 
whether  the  mortgage  asserted  by  one  of  them  ever  had,  or  has 
now,  any  existence  whatever,  to  the  determination  of  which  ques- 
tion a  third  person,  having  no  interest  in,  and  a  stranger  to,  the 
Insolvent  proceedings,  is  and  must  be  a  party. 

If  all  parties  to  the  present  action  were  necessarily  parties  to  the 
insolvent  proceedings  by  being  creditors  of  the  insolvent,  or  other- 
^^f  then  we  should  say  tliat  the  results  sought  herein  should  be 
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party  defendant,  along  with  Joseph  Ohappel,  the  mor^agor, . 
William  O.  Cappel,  the  mortKagee.  They  also  mad«  A.  H.  Bord( 
clerk  ot  court  and  costodlan  of  the  mortgt^ce  records,  a  party  to 
■nit,  to  the  end  of  commanding  the  erasure  ot  the  mortgage  by  li 

Joseph  Oappel  appeared  and  excepted  to  the  action  on  the  gn 
that  prior  to  its  inBtitntion  be  had  made  a  cesno  bonorum  tor 
benefit  ot  hie  creditors,  that  the  Insolvent  proceediogB  were  t 
pending,  and  an  order  had  been  granted  therein  staying  all  pn> 
against  his  person  and  property.  He  reprasented  that  plaintiBs 
filed  an  opposition  to  the  cession,  in  that  way  had  made  themse! 
parties  to  it,  and  that  the  action  now  nnder  consideration  w« 
violation  ot  the  order  staying  proceedings  t^^ainst  bim.  His  posi 
is  that  no  snlt  in  which  he  Is  a  party  defendant  can  be  broagbi 
prosecnted  ontaide  of  the  insolvent  proceedings.  He  prayed 
dismissal  of  the  petition. 

No  appearance  baa,  as'  yet,  been  made  by  tbe  other  three  dele 
ants. 

There  was  judgment  sustaining  the  exception  and  dismissing 
entire  action  as  in  case  ot  non-snit. 

Plaintiffs  appeal. 

We  think  the  dismissal  erroneoos. 

The  action  is  not  one  directed  gainst  either  the  person  or  pi 
erty  of  tbe  insolvent.  R.  S.  1790.  Its  purpose  is  to  remove  a  cti 
a  fictitious  encumbrance  appearing  on  the  public  records  ags 
certain  real  property  standing  in  the  name  of  the  Insolvent.  It 
proceeding  directed  against  this  encumbrance. 

While  the  Insolvent  Is  a  party  to  the  snlt,  he  Is  not  the  only  p 
defendant.  There  are  two  co> defendants,  besides  tbe  clerk  of 
cottrt.  While  J.  Clifton  Oappel,  one  of  tbe  defendants,  appean 
the  bilan  ot  tbe  insolvency  as  a  creditor,  and  may  be  considen 
party  to  such  proceedings,  and  while  as  to  him,  the  exceptor  and 
clerk  ot  the  court,  the  questions  presented  in  the  pending  ac 
might  be  liUgated  within  the  InsoIveDt  proceedings,  the  o 
defendant,  William  G.  Cappel,  Is  not  a  party  to  the  Insolvent  | 
ceedlngs.  PiaintifTs'  canse  of  action  Is  against  him  as  well  as  agi 
Joseph  Oappel  and  J.  Ollfton  Oappel.  He  was  alike  mortgagee 
transferror  ot  tbe  mortgage  notes  to  Clifton  Oappel.  Both 
mortgage  and  transfer  are  attacked  as  simulations.  He  was,  tb< 
fore,  necessarily  a  party  to  the  action. 
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Plaintiffs  can  not  be  forced  to  litigate  these  qaestions  with  him,  a 
Btranfi^er  to  the  insolvency,  in  the  concurso  or  insolvency  proceed- 
ings. He  conld  brin^  an  independent  action  against  him,  and  to  that 
action  J.  Clifton  Oappel,  the  clerk  of  the  conrt,  and  the  insolvent, 
were  not  improperly  made  parties,  with  this  exception,  viz. :  that  the 
syndic  of  the  insolvent  estate  should  be  substituted  for  the  insolvent. 

The  action  is  not  one  seeking  to  take  property  from  the  insolvent 
estate,  nor  to  recover  a  money  judgment  against  the  insolvent,  nor 
to  subject  his  person  to  any  process. 

It  is  alike  to  the  interest  of  the  attacking  creditors,  the  other 
creditors  of  the  insolvent,  the  insolvent  himself  and  his  syndic,  to 
rid  the  real  property  of  the  encumbrance  sought  to  be  declared 
void. 

The  attacking  creditors  had  seized  the  property  before  the  cession 
was  made,  having  a  judicial  mortgage  resting  thereon,  primed  only 
by  the  conventional  mortgage  denounced  as  a  simulation. 

The  insolvent  is  without  interest  to  throw  obstacles  in  the  way  of 
freeing  the  property  of  this  encumbrance.  The  most  that  he,  or  his 
syndic,  could  do  was  to  appear  and  ask  that  the  action  be  cumulated 
with  the  insolvent  proceedings  and  transferred  to  be  prosecuted 
there;  and  if  William  G.  Oappel,  that  one  of  the  defendants  who  is 
no  party  to  the  insolvency  proceedings,  object  to  such  cumulation 
and  transfer,  litigate  that  question  with  him  there  and  then. 

Bat  as  the  matter  appears  before  us  now,  the  court  a  qua  has  dis- 
missed an  action  against  three  other  defendants,  as  well  as  against 
the  insolvent,  on  an  exception  filed  by  the  latter,  purely  personal  to 
him,  or  rather  affecting  him  only. 

Nor  can  the  instant  action  be  viewed  as  an  attempt  to  classify 
mortgages  standing  against  the  property  of  the  insolvent.  That  can 
only  be  done  in  the  concurso.  The  utmost  that  may  be  alleged 
against  it,  on  this  line,  is  that  it  is  a  dispute  between  creditors;  not, 
however,  as  to  which  shall  take  precedence  over  the  other,  but 
whether  the  mortgage  asserted  by  one  of  them  ever  had,  or  has 
now,  any  existence  whatever,  to  the  determination  of  which  ques- 
tion a  third  person,  having  no  interest  in,  and  a  stranger  to,  the 
insolvent  proceedings,  is  and  must  be  a  party. 

If  all  parties  to  the  present  action  were  necessarily  parties  to  the 
insolvent  proceedings  by  being  creditors  of  the  insolvent,  or  other- 
wise, then  we  should  say  that  the  results  sought  herein  should  be 
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lltlgftted  to  A  conclnsloa  Id  tbs  eaneuno  throogb  proper  oppoaiUi 
filed. 

But  plaintiffi'  ftcUon  beiog  paxtiy  against  s  stranger,  he  e 
attack  blm  in  a  direct  latt,  and  if  the  syndic  of  the  inBolvent  hai 
Interest  to  prosecate,  protect  or  defend  in  aocb  action,  he  may  mi 
himself  a  party,  or  be  made  a  party,  thereto. 

And  It  is  no  safScIent  argument  against  tbe  ri|cbt  to  briofc  s  dir 
action  agidnst  the  stranger  to  say  that,  though  a  stranger  to  i 
insolvent  proceedings,  he  might  perhaps  be  made  a  party  to  ' 
opposition  filed  therein  having  for  Its  object  tbe  contestation  of 
questions  raised  In  the  direct  action. 

All  the  more  is  this  true  where,  as  In  the  instant  case,  the  acC 
is  not  one,  in  its  effects,  bearing  npon  either  tbe  person  or  prop« 
of  the  insolvent. 

It  ie  therefore  ordered,  adjudged  and  decreed  that  tbe  judRin 
appealed  from,  dismissing  plaintiffs'  snit  on  exception  filed,  be  i 
nnlled,  avoided  and  reversed,  and  it  is  now  ordered  that  the  exc 
tion  aforesaid  be  overruled,  the  suit  reinstated  and  proceeded  « 
according  to  tbe  views  herein  expressed,  and  the  law  costs  of  b 
eonrts  to  be  taxed  against  tbe  defendant  and  appellee. 


No.  12,717. 
Joseph  Cappbl  vs.  His  Cbbditobs. 
A  orgdltor  ma;  oppoee  a  (raudulenl  surrender  any  time  Iroin  [l>  flnt  appean 
In  oonri  down  lo  wllbin  tea  days  next  (ollowJng  the  meeting  of  credllon. 
TDe  Btatuie  which  declares  that  a  oredltor  who  propoaea  lo  charge  (raud  agi 
bla  debtor,  ehall  do  so  within  tbe  ten  dafH  next  tollowlbg  the  meelm 
creditors,  flies  only  the  limit  ot  Uiae  Ifymd  wiiti  ki  mar  nel  do  to. 

APPEAL  from  the  Tenth  Judicial  District  Court  for  the  Paris  I 
Avoyelles.     Callom,  J. 

A.  J.  Lafargue,  Cappel  d:  Cappel  tor  Plaintiff,  Appellee. 
Cottrillon  i£  Son  tor  A.  Baldwin  &  Co.,  Defendants,  Appellants. 


Argued  and  anbmitted  February  11,  1898. 
Opinion  handed  down  February  21,  1898. 
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■  only  qDeetlon  w«  can  now  pMS  upon  Is;  Was  the  ruling  of 
Durt  a  qua  OD  the  exception  of  prematniity  correct? 

are  constrained  to  bold  it  was  not. 
dwin    &  Co.,'  judgment  and   seizing  creditors,  conld   present 

opposition  to  the  insolvent  proceedings,  to  tlie  proposed  ces- 
cbarging  frand  and  injnry,  immediately  upon  the  tiMog  of  the 
ceding.    They  did  not  have  to  wait  until  the  meeting  of  cred- 

was   held,  or  nntil  the  procea  verbal  had  been  retnmed  into 

and  then  flle  it  wltbln  ten  days  thereafter. 

creditor  may  oppose  a  frandtilent  surrender  any  time  from  its 
ippearance  in  court  down  to  within  ten  days  next  following  the 
ioK  of  creditors. 

the  instant  case,  the  meeting  of  creditors  was  held  on  the  1st  of 
;mber;  on  that  day  all  the  creditors  who  intended  to  participate, 
cipated;  on  that  day  all  the  votes  intended  to  be  cast  for  accept- 
or the  cession  and  for  syndic,  were  cast.  That  was  the  day  the 
sition  was  filed.  It  was  timely,  not  premature.  It  was  timely 
)  the  appointment  of  syndic,  for  the  creditors  named  that 
al  on  that  day. 

e  statute,  which  declares  that  a  creditor  who  proposes  to  charge 
1  af^ainst  the  debtor  shall  do  so  within  the  ten  days  next  follow- 
he  meeting  of  creditors,  Bses  only  the  limit  of  time  beyond 
h  he  may  not  do  to.  R.  S.  1802;  4B  An.  1L76. 
ien  is  no  direction  that  a  creditor  may  not  cbarKe  this  frand 
'  to  the  meeting  of  creditors,  and  no  reason  exists  why  a  creditor, 

good  groonda  for  alleging  fraud,  mnat  withhold  such  allegations 
I  the  creditors  shall  have  assembled  in  meeting.  Creditors  can 
pass  upon  and  decide  qnestioos  of  fraud  at  their  meeting.  Snch 
itlonH  are  for  a  jury.     R.  S.  1802  et  aeq. 

Dd  because  the  creditors  may,  at  their  meeting,  decide  against 
ptance  of  the  surrender  is  no  argument  against  the  filing  of 
"ges  of  fraud  prior  to  the  meeting.  If,  when  the  creditors  meet, 
'  relnee  to  accept  the  surrender,  the  oppoaition  previously  filed 
ht,  perhaps,  prove  unnecessary.  Bat  the  posBibility  or  contin- 
^T  of  non-acceptance  shonld  ^ot  militate  against  the  right  of 
iitors  to  attack  a  frandulent  cession  as  soon  as  proceedings  there- 
are  taken. 

asides,  it  must  be  remembered  that  in  the  preliminary  order 
ch  tbe  judge  makes  he  accepU  the  ceesioit  for  the  benefit  of  the 
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state  vs.  Dartez. 

creditors.  R.  S.  IT89.  So  that  there  Is,  from  the  Terjr  start, 
sfon  to  oppose.     40  An.  95;  46  An.  1429. 

ThB  authorities  cited  in  appellee's  brief,  as  Bastaiaing  a  viei 
trary  to  that  herein  annonuced,  do  not  sustain  it.  40  Ad.  61 
Ad.  nil,  142S;  42  An.  1064;  8  L.  128;  2  N.  S.  67. 

The  extent  to  which  those  cases  go  is  in  their  reference  to  t 
days  In  which  opposition  may  be  filed  to  the  procet  verbal 
meeting  of  creditors;  ten  days  for  filing  opposition  to  the  proet 
of  creditors. 

Bat  charges  of  fraud  against  the  debtor  are  independent 
meeting  of  creditors,  and  not  affected  by  anything  done  or  doI 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judj 
appealed  from,  anstalntng  the  exception  of  prematurity  and  dii 
ing  the  opposition  of  A.  Baldwin  &  Co.,  be  annnlled,  avoide 
reversed,  and  it  is  now  ordered  that  the  exception  aforesaid  be 
ruled,  and  the  opposition  of  Baldwin  &  Co.  be  reinstated  ami 
ceeded  with  according  to  law. 

It  is  further  ordered  that  all  proceedings  bad  and  orders  tal 
the  matter  of  the  InaolToncy  of  Joseph  Cappel,  to  the  prejadlce  < 
Baldwin  &  Co.,  as  opposing  creditors,  and  which  could  not  I 
have  been  taken  had  said  opposition  not  been  dismissed,  are, 
as  the  same  affects  said  opposition,  set  aside  and  vacat-ed — co 
both  courts  to  be  taxed  against  the  appellee. 


No.  12,708. 
State  of  Louisiana  vs.  Fblicien  Dabtez. 


.bdloMiUliotinentliavlug  been  returned  a 

galnat  tbe  accuaed,  two  dafs  li 

t  any  reaerv  at  Ion,  pleaded  not 

leoilj-,  OD  d»v  Ilicd  tor  trial,  be 

motion  to  qaash  an  [be  ground  or  error 

and  Irregularlt;  la  Ibeorganlia 

the  tininil  Jury. 

leld:  Thu  motion  lo  tiuasli  can  not  be  enli 

ertulned  ntter  a  plea  to  the  Indi 

lias  been  entf  red. 

A  PPGAL  from  the  Seventeenth  Judicial  District  Conrt  for  tb< 
i.T.     ish  of  Vermilion.      De  Baillon,  J. 
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3/.  /.  Cunningham^  Attorney  General,  and  M,  T,  Gordy,  Jr.j  Dis- 
:rict  Attorney    (P.   A.   Simmons,   Jr.,   of    Counsel),    for    Plaintiff, 

Appellee. 


A.  d'  Charles  Fontelieu,  Edwards  &  Green  and  C.  H.  Monton  for 
Defendant,  Appellant. 


Submitted  on  briefs  January  29,  1898. 
Opinion  handed  down  February  7,  1898. 
Rehearing  refused  March  7,  1898. 


The  opinion  of  the  court  was  delivered  by 

BuvNCHARD,  J.  The  accused  was  indicted  for  petit  larceny,  con- 
victed and  sentenced  to  two  years  at  hard  labor. 

He  appeals,  and  urges  as  error  the  refusal  of  the  trial  judge  to 
<:aa^h  the  indictment  on  motion  to  that  effect  made. 

Tae  case  is  identical  with  that  of  State  vs.  Desire  Hebert,  Jr.,  and 
Laodice  Landry,  appealed  at  the  same  time  from  the  same  parish, 
iKDg  No.  12,710  on  the  docket  of  this  court,  and  decided  at  the 
Same  sitting  of  this  court.     See  60  An.  — . 

The  fact«  of  the  two  cases  are  exactly  similar,  and  the  law  govern- 
ing them  the  same. 

For  the  reasons  assigned  in  the  Hebert  and  Landry  case,  the  judg- 
.'Beot  appealed  from  herein  is  affirmed. 


No.  12,618. 
H.  &  c.  Newman  vs.  Baeb  &  Levy — Cbawford,  Jenkins  &  Booth 

ET  AL8.,  INTERVENORS. 

•'5  M'.Tios  TO  Dismiss  Appeal.— Plaintiffs'  debt  and  attachment  were  placed  at 
r-*T3e  by  the  averments  of  the  Interventions.  This  debt  exceeded  the  auiouut 
necessary  to  give  this  court  jurisdiction.  Therefore,  as  regards  the  plaintiff 
lilt;  suit  and  all  of  lis  incidents  are  subject  to  an  appeal  here.  It  matters  not  that 
tee  sam  claimed  by  intervenors  is  below  the  appealable  amount. 

'"*  THE  Mlrits.— An  insolvent  debtor  can  not  give  In  payment  to  one  creditor,  to 
tbe  pr^ladice  of  the  other  creditors,  any  other  thing  than  the  sum  of 
'DODey  dne. 

^'  '3  stinction  is  recognized  between  a  voluntary  conveyance  of  property  in  fraud 
of  creditors  and  such  an  alienation  disguised  under  the  furins  of  judicial  pro- 
C€e-Jings. 
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Newman  ts.  Ba«r  ft  LeTf. 

Any  maclifnillon  or  oontrlTaooe  Uj  wbloh  a  traivlaleoE  preterenoa  is  *oa| 

given  will  l>e  let  aside  and  annulled. 
Nellberthe  law  nor  Che  conrta  are  to  be  uitd  a>  InitrumsDU  to  work  I 

To  attempt  t bis  Is  to  agirBvate  tbe  ol 
An  attachment  instlgaled  by  a  deblor  to 

be  declared  void  and  ol  no  elleoc  at  to  complaining  eredltor*.  boi  mi 

a*  between  tbe  fraudulent  debtor  and  favored  creditor. 
Ureat  weight  glTcn  to  opinion  of  trial  ludite,  who  saw  and  heard  the  nltn 

determining  queitlong  ot  faot  tending  to  prove  fraud. 

APPEAL  trom  tbe  Second  Judicial  District  Coart  for  the  P 
BtonTllle.     WatHng,  J. 


Percy  RoberU  it  Boalner  an<1  E.  T.  Lamkin  for  Plaliitifls,  Apj 

Dormon,  Reynolds  <fr  Dormon,  J.  W.  Holbert,  L.'K.  Watkint 
V.  Bichardaon  tor  iDterrenora,  Appelleee. 

Argaad  and  submitted  Jnne  L,  1897. 
Opinion  banded  down  December  !8,  1897. 
Rebearing  refused  March  7,  1898. 

Tbe  opinion  at  the  coart  was  delivered  by 

BLANCHAitD,  J.  Plaintiffs  sued  for  ten  tbonaand  fonr  bund 
ninety-one  dollars  and  nineteen  cents  on  open  acconote  ant 
Alleging  the  insolvency  of  defendants,  and  averring  tbe  si 
grounds  embodied  In  Sees.  4  and  6  of  C.  P.  240,  they  caused  ' 
ants'  property  and  effects  to  be  attached  and  garnlsbment  pr 
issue  to  a  number  of  tbeir  debtors. 

Defendants  were  merchaots  and  owed  various  other  cr 
Crawford,  Jenkins  &  Booth,  dimming  a  debt  of  six  hnndi 
seventy-eight  dollars  and  ninety-three  ceuts.  Intervened,  coi 
the  attachment,  alleging  the  same  to  be  fraudulent  and  cc 
Intended  to  defeat  tbe  creditors  of  defendants  and  to  aid  th 
in  fraudnlently  disposing  of  and  placing  their  property  beyi 
reach  of  their  creditors.  They  denied  that  any  iDdebtedncaa 
on  part  of  defendauts  to  plaintifTs,  and  averred,  In  sobstaD 
tbe  whole  proceeding  on  part  of  pl&latlffs  was  a  frandnlent 
tbe  result  of  a  collusive  agreement  between  them  and  detent 

Theirs  was  a  revocatory  action,  set  up  by  Interventlou,  sei 
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annul  acts  of  their  debtor  in  alleged  collusion  with  others,  done  in 
fraad  of  their  rights. 

They  prayed  Jadgment  setting  aside  and  annulling  the  attach- 
ment, and  decreeing  the  debt  declared  on  to  be  fraudulent  and  ficti- 
tious. 

These  parties  had  previously,  but  subsequent  to  plaintiffs,  in  a 
separate  soit  in  the  same  court,  sued  out  writs  of  attachment  against 
defendants,  ander  which  they  had  caused  to  be  seized  the  same 
property  previously  seized  by  plaintiffs.  They  had  prosecuted  their 
suit  to  jadgment,  decreeing  recovery  of  amount  claimed  and  sus- 
taining their  attachment,  with  recognition  of  privilege  as  attaching 
creditors. 

Eight  other  creditors  of  defendants,  who  had  likewise  first  sued 
separately  and  attached  the  same  property,  filed  similar  interven- 
tions, noaking  substantially  the  same  allegations  and  asking  decrees 
similar  to  that  prayed  for  by  Crawford,  Jenkins  &  Booth. 

The  largest  of  the  claims  set  up  in  the  interventions  was  seven 
hundred  and  nineteen  dollars  and  thirty  cents;  the  smallest  one 
hundred  and  ninety  dollars  i^nd  twenty -seven  cents.  They  aggre- 
'^ated  three  thousand  five  hundred  and  twenty- two  dollars  and 
twenty-nine  cents. 

Plaintiffs  answered  the  interventions,  denying  the  fraud  and  con- 
spiracy charged,  declaring  the  good  faith  of  their  attachment  and 
averring  that  the  same  was  based  on  a  valid  indebtedness  for  the 
whole  amount  claimed. 

Defendants  answered  the  interventions  denying  the  all  egations  of 
fraud,  conspiracy  and  collusion. 

They  filed  no  answer  to  plaintiff's  demand,  nor  to  the  original 
^iuits  of  the  interveners. 

There  was  jadgment  in  plaintiffs  favor  against  defendants  for  the 
amoant  sued  for,  sustaining  their  attachment,  recognizing  their 
privilege  as  attacking  creditors  and  ordering  the  property  seized  to 
be  Bold  to  satisfy  their  demand,  except  in  so  far  as  the  intervenors 
were  concerned,  who  were,  in  the  same  decree,  awarded  judgment 
a^inst  plaintiffs,  annulling  and  setting  aside  the  attachment  in  so 
far  as  it  affects  the  rights  of  the  intervenors,  and  adjudging  the 
latter  to  be  paid  by  preference  out  of  the  proceeds  of  the  attached 
property  in  the  onler  of  the  levy  of  their  respective  writs. 

The  effect  of  this  judgment  is  to  settle  first  out  of  the  proceeds  of 
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the  property  the  claims  of  tbe  intervenorB,  and  awardlDg  to 
tiffs  on  their  judfcneit  the  remaiadei-. 

The  property  attached  was  estimatecl  In  the  aberffl's  inveu 
ten  thoaaand  one  bandred  and  eighty-two  dollars  and  eighl 
cents. 

Plalntiffa  appeal,  and  in  thla  court  are  met  by  motions  to 
filed  on  behalt  of  each  intervenor,  on  tbe  ground  that  their  i 
tive  Jadgmente,  orderiaz  payment  by  preference  ont  of  the 
n  the  aherlff's  handa  are  each  below  the  appealable  jnrisdic 
this  court 

On  Motion  to  Dismiss. 

The  qaeaCion  presented  by  tbe  motions  must  be  consider 
tied  adversely  to  the  contention  of  intervenora. 

PlatntilTs'  debt  and  attachment  were  placed  at  iaane  by  tbi 
menta  of  the  interventions  and  thus  constitnte  the  matter  i 
troversy.  The  amonnt  claimed  by  plaintiffs  at  the  institntioc 
enit  imparts  to  it  its  character  fn  relation  tn  its  snsceptibility  •> 
the  object  of  an  appeal — that  is  to  say.  so  far  as  regards  tbe 
tiffi,  all  the  incidenta  in  Che  suit  are  aab]ect  to  an  appeal.  H 
Lodwick,  8  La.  167;  Lumber  and  Shingle  Company  vs.  Hart, 
1035;  Picard  &  Weil  vs.  Wade,  30  An.  625;  31  An.  452;  24  A 
21  An.  366;  2  An.  189. 

The  motion  to  dismiss  is  denied. 

On  THE  Merits. 

AC  the  opening  of  the  business  aeason  in  the  fall  of  1896,  6 
ants,  Baer  &  Levy,  found  themselvea  insolvent. 

The  crops  of  the  year  in  tbe  section  of  country  in  which  tl 
business  had  failed  and  the  prospect  for  collection  of  ontet 
accounts  was  poor  indeed.  Realizing  their  sitnation  and  tb 
inability  to  meet  their  obligationa,  tbey,  for  reasons  unnecea 
inquire  into,  made  np  their  minds  to  favor  H.  &  C.  Newman, 
tiffs  herein,  who  were  their  largest  creditors.  Accordingly,  tl 
their  contrivance  and  at  their  dictation,  H.  B.  Ooyle,  the  ma 
clerk  of  the  Arm,  wrote  plaintiffs  that  be  feared  aometfaii 
"going  crooked"  in  regard  to  the  business,  and  advising  t 
look  after  their  interests,  Tbe  pretence  of  this  letter  was 
waa  written  by  Coyle  of  his  own  motion  and  in  the  greateat 
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dence  and  secrecy,  and  becaase  (to  use  his  own  laoguage)  '^I  owe 
this  much  to  you."  The  facts  are,  as  disclosed  by  the  record,  the 
idea  of  writing  the  letter  originated  with  defendants,  and  Coyle 
would  not  have  written  it  at  all  but  for  the  instructions  given  him 
to  do  so. 

On  receipt  of  the  letter  plaintififs  dispatched  David  March,  a 
trusted  employee,  to  the  scene  of  action,  with  directions  to  protect 
their  interest.  Within  a  few  days  the  attachment  was  sued  out. 
Before  it  was  sued  out  he  was  in  Monroe,  where  the  senior  member 
of  the  firm  of  defendants  lived,  and  from  there  he  went  to  the  town 
of  Bienville,  where  the  business  house  of  defendants  was  located. 

At  Bienville,  the  day  before  the  attachment,  he  was  closeted  with 
the   junior     member   of   defendants'   firm,    who  was  in   immediate 
charge  of  the  business,  and  was  given  access  to  the  books,  from  which 
he  took  a  list  of  forty-two  of  the  best  customers  of  defendants — par- 
ties who  owed  them — and  whom  he  caused  to  begarnisheed  under 
the  writ  of  attachment,  which  issued  the  next  day,  and  under  which 
the  store  was  closed,  aijd  all  the  goods  and  property  of  defendants 
seized,  inclnding  the  books,  accounts,  notes  and  other  papers  of  the 
nrrn.     These  books,  notes,  etc.,  were  not  in  the  store,   but  were  at 
the  residence  of  H.  B.  Coyle,  who  was  instructed  the  day  preceding 
the  attachment  by  the  junior  member  of  defendants'  firm,  within  the 
hearing  and  presence  of  David  March,  that  when  the  sheriff  came  to 
attach  the  store,  to  look  at  the  papers,  and  if  they  were  sued  out  in 
the  name  of  H.  &  C.  Newman,  then  to  deliver  to  him  the  notes  and 
books,  but  if  found  to  be  in  the  name  of  any  other  creditor  or  creditors, 
not  to  turn  them  over.     When  the  attachment  was  made  the  sheriff 
was  accompanied  by  one  of  plaintiffs'  attorneys,  who  directed  him  to 
seize  the  books,  notes,  etc.,  and  told  him  they  were  at  the  residence 
of  Coyle,  thus   showing   the    possession  of  knowledge  by  plaintiffs 
tnroagh    their  attorneys   and   agents,  which  could  only  have  been 
derived  from  defendants  or  their  employees.  After  seizing  the  stock 
of  goods  the  sheriff  repaired  to  the  house  of  Coyle,  accompanied  by 
the  latter,  who  there  turned  over  to  him  the  books,  notes  and  other 
papers. 

It  is  shown  that  the  books  bad  been  buried  in  Coyle's  garden  by 
his  cook,  into  whose  custody  they  had  been  given.  It  is  shown  that 
for  eight  or  ten  days  before  the  attachment  it  was  known  to 
defendants*  employees  and  to  mnny  other  persons  in  and  around 
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BlenTille  tta&t  &d  attacbment  wis  immjneat,  and  tbat  the  atUc 
creditors  would  be  H.  &  C.  Newmsn.  Oojle  knew  of  It  two  w 
before  and  bad  obtained  tbe  information  from  defendants  tbemae! 
and  It  is  fartber  shown  tbat  in  preparation  for  the  attacbi 
defendants  Instrocted  Coy le  to  collect  as  mnch  cotton  and  mone 
possible  and  to  close  outstanding  accounts  by  taldng  notes,  w 
were  made  payable  some  to  A.  Levy,  one  of  defendants,  othei 
Coyle  blmself,  and  others  to  tbe  order  of  tbe  makers  and  by  I 
endorsed.  Also  that  tbe  day  prior  to  the  attachment  a  aettlei 
was  made  with  one  of  the  debtors  who  owed  a  considerable  sdi 
money,  and  who  was  perfectly  solvent  and  responsible,  by  n 
settlement,  and  as  an  inducement  to  make  it,  a  diaconnt  of  one  '. 
dred  and  fifty  dollars  was  allowed.  One  Item  of  this  debtor's  ace 
was  twelve  dollars  for  the  rent  or  hire  of  a  horse  belon 
to  defendants  for  tbe  current  year,  on  which  a  deduction  of 
dollars  was  made  for  tbe  reason  that  the  horte  waa  to  be  9 
before  the  year  was  out.     In  point  of  fact  it  was  seiied  tbe  next 

Baer  &  Levy  undoubtedly  procured  H.  &  C.  Newman  to  a1 
them.  A  sifting  of  the  voluminous  evidence  in  tbe  record  1 
Inevitably  to  this  conclusion. 

It  is  impossible  to  escape  the  conviction  tbat  the  purpose  o 
suit  was,  on  one  part,  to  give,  and,  on  the  other,  to  receive  an  n 
advantage  over  tbe  other  creditors. 

We  might  acquit  plaintiffs  themselves,  on  their  testimony,  of  d 
knowledge  of  this.     Tbey  were  away  la  New  Orleans.     But 
agent,  March,  was  on  the  ground  with  general  instructions  to  ac 
Chem  and  it  is  vain  for  him  to  deny  connivance  and  coHdsIod— 

The  abundant  evidence  of  bis  complicity  overwhelms  his  pro 
as  it  does  tbe  denial  of  defendant  Baer,  whose  testimony  was  b 
under  commission  though  residing  within  two  hours  by  rail  ol 
court  house. 

Defendant  Levy  did  not  go  on  tbe  stand  In  the  effort  to  ezcnl 
himself,  or  bis  firm,  nor  was  he  called  to  testify  by  plaintiffs  thi 
within  easy  reach  of  the  process  of  tbe  court. 

Plaintiffs  can  not  escape  the  consequencea  of  their  agents'  ac 

It  most  be  held  that  David  Msrch,  representing  them,  conse 
to  tbe  acta  and  doings  of  defendants  in  furtfaerance  of  their  ani 
purpose  to  secure  to  plaintiffs  an  unfair  advantage,  and  ultimi 
benefit  defendants  themselves  by  shielding  tbe  basineas  from 
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U  in  the  name  of  or  through  other  part.eB  ^^^_ 

Th,  record  teems  with  numerouB  f^"  ;;'2;";b,t  defendants 
o.m,taDceB  that  confirm  this  view,  as  ^^\^\f^ZJo^  ^^  repel  the 
aided  platatiffs  11  throngh  this  litigation  in  the  effort  to  repe 

assaolt  of  interveners.  ^  .    u    ♦i,^  T.onreHentative  of 

pl,l.,IJ.,  .ho  «><WM  to  torn  It  to  lbo«  '""'"''  ^^  „„ 

r:r. ;r  u-  «t  -.  -•» '»-  «■•  •••"-  °'  *"  "'- 
u.  p„,od,oo «. ...  o..o» ...  o.he. .«« tb..  *o «« »•  I 

dne.    C.  C.  2658;   Taylor  vs.  Knox,  2  La.  i", 

30  An.  511.  Insolvent  debtor  through  which  he 

J::.:ra^=ert  rrence  ^^ -:::::: 
-rrgrv:  tr  lem^r:;  rsi^  :r  oW  to  su. 

proceedings.  =- ^ /^^I'^n^between  a  voluntary  conveyance 
orpe^n; -ar,rar  and  such  an  alienation  disguised 

-^-^''^^--r'ltrtrrnymthination  or  contrivance  by 
It  will  annul  and  set  a«de  any  ^^^     ^^^g. 

which  this  is  sought  to  be  done.    0.  0,  1969,  i«'", 

ilQse,  Syndic,  vs.  Yarborough,  11  La.  530  instruments  to 

T^ren;i'::::s  "^tg^avr  t::offending. 

work  injustice.    To  •  temp  ^^^  ^^^     ^^^^^^  ^^  ^.^.^g  ^ 

An  attachment  ^^'^^^^  ^^^  ^^^  ,^^1,,,^  void  and  of  no  effect 
favored  creditor  an  advantage  wiu  oe  .^.j^iaUy  complain  of 

«  far  as  other  creditors  are  concerned  who  l^^'^^'^^y 
the  same  as  a  fraud  on  thej'  HghU      C.  a    9  7.^^^  ^^  ^^^^^^^  ^^^ 

Such  atuchmeat,  however,  wiu  oe  iu» 

,«udalent  debtor  and  the  '"^^^^'^f '^^^^^  ^^^^  ^,,,  tbe  same  as 
The  conclusions  of  the  court  below  m  this  case  we 

those  herein  announced.  ^^^^^^  g^^^t 

In  determining  questions  of  fact  t«f  "*«;    ^  ^,,o  3^^ 

weight  i.  to  be  given  to  the  opinion  of  the  District  Judge  w 
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and  beard  tbe  witneessB.     Tatum  vs.  ColUns,  43  An.  855;  Com 
BJon  Co.  TB.  Bond  &  Williama,  44  An.  844. 

Judgment  affirmed. 

NiCHOLLS,  0.  J.,  takea  no  part,  not  being  pTesent  at  tbe  argan 


No.  12,689. 

State  of  Louisiana  vs.  J.  W.  Wioams. 

Not  II  fdtal  irregiilurlty  (□  WHll  niilil  pnnel  la  oomplalcci  before  admiat'l 
oat[i  to  Jurors,  even  (hougb  there  be  an  adjournment  over  niglil.  where 
aecepted  as  Juroia  on  llis  iacompleto  panel  are  kepi  in  ilie  cualody  i 
eherlfl  aail  properly  inilriicted  not  to  speah  ot  case,  etc. 
Signnlure  of  witseas  to  Ills  ilepnslClon,  tuken  at  prelliiilnar}'  eiaminaiion  I 
the  Judge,  not  reijulred;  nor  Ibot  (be  ti^Bllmony  at  aucb  eiamlnalioa  be 
down  by  the  judge  blnnaelC,  It  done  under  his  Buperylalon;  nor  la  Itnect 
I  tbiit  It  be  tormally  certified  toby  tbe  judge,  or  clerk  ot  court. 

Issue  merely  tor  tbe  purpose  ot  couCrfldlctlog  him  by  olher  eTidenee 
should  deny  II,  tbercby  to  discredit  LIB  teadmony. 
A  witness  con  uoC  be  conlrsdlcteU  without  flrsi  laying  a  touadatlon  Iberel 
calling  bla  Bllenllon  to  tbe  time,  place  and  clrcunistancos,  an  well  as  t 
parties  to  whom  tbe  iilleKed  Btatemeot  was  made,  and  thus  g  vlog  bli 
opportunity  o<  denyiug  or  explniaiiig.  And  Ibe  doctrine  bolds  good  ili 
the  "rlmesB  be  absent  or  dead,  and  blB  previously  taken  deposition  Is  oH 
And  It  makes  no  difference  tbnt  the  contradictory  statemunl  was  made 
llic  deposition  was  taken,  or.  It  made  before,  waa  not  known  to  the  accuf 

It  Is  for  the  court,  not  the  Jury,  to  decide  what  Is  and  la  not  admissible  ai 
ilence,  and  to  pass  ujiou  the  sumelency  and  effect  ot  testimony  offered  i 
Ibe  toiiudatloD  for  the  production  and  admission  ot  testimony  relating  I 
merits  of  the  case,  taken  at  a  previous  trial,  by  a  wilness  absent  at  Ibe  ■ 
tjuent  trial. 

Uetore 


ridence 

of  threata  on  part  nl  deceased  c 

ran  be  Introduced,  tbere  a 

lug  of  a 

n  overt  act.  or  hostile  deuionstr. 

>ed  per' 

lonuotgolngonthesiandaaa  V 

L'ltuess  Is  entitled  to  have 

ucted  tl 

Hat  his  declluallon  of  the  ppli 

'liege  gives  rise  to  no  ii 

lat  hini 

And  If  be^ii  on  ibe  stand,  t 

he  Jury  may  properly  be 

n  welgl 

linit  his  testimony  they  may  tuk 

e  Inlo  account  tbe  fact  of 

APPEAL  from  the  Elghtb  Judicial  Dietrict  Court  Tor  tbe  Paris 
CatahoQla.     Dagg,  J. 


M.  J.  Cunninghum,  Attorney  Qenera),  and  D.  N.  Tltomp»on,Dia 
Attorney  (P.  A.  Simmons,  Jr.,  ot  Counsel),  for  PlaJntifT,  Appelle 
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State  vs.  Wigijins. 


John  S,  Boatner  and  H.  B.  Taliaferro  for  Defendant,  Appellant. 


Argued  and  submitted  February  12,  1898.. 
Opinion  handed  down  March  7,  1898. 


;n::;i 


The  opinion  of  the  court  was  delivered  by 

Bla3»chard,  J.  The  accused,  indicted  for  murder,  was  convicted 
of  manslaughter,  and,  from  a  sentence  of  twenty  years  at  penal 
servitude,  appeals. 

Numerous  bills  of  exception  brinj?  under  review  almost  every 
raling  made  by  the  court  below  in  the  progress  of  the  trial.  ♦ 

Error  is  assigned  to  the  admission  of  the  testimony  of  one  Joseph  T    ..  ^Su 

Briscar,  a  witness  for  the  State,  taken  at  the  preliminary  examina-  ; 

lion.    Briscar  was  absent  permanently  from  the  State  at  the  time  of 

the  fiaal  trial.     This  was  first  shown,  and  then  his  testimony  at  the  '*MCj»«        ** 

preliminary  examination  offered.    When  this  testimony  was  taken  at  ••*  T  '  I 

the  preliminary  examination  the  accused  was  present  with  his  coun-  ,(*'**■  "If 

eel,  and  there  was  full  opportunity  for  cross-examination,  Im 

Its  offer  at  the  trial  was  resisfced  on  the  grounds  (1)  that  the  testi-  \% 

mony  had  not  been  reduced  to  writing,  or  taken  down  by  the  judge 

himself,  sitting  as  a  committing  magistrate,  but  by  auother  person;  ^'t^CIiZ 

(2)  that  the   deposition,  or   written   testimony,   was  not   properly  jv  >••«-.'        :' 

authenticated,  there  being  no  certificate  by  the  clerk,  nor  seal  of  the 
court  attached. 

The  judge,  in  overruling  the  objections,  annexed  the  deposition  '^|  Iw. 

to  the  bill  of  exceptions.     This  deposition   begins  as  follows;     '*The  *^''^j  '  l' 

State  of  Louisiana  vs.   J.  W.  Wiggins.     Preliminary   examination  ••««;"'* 

held  before  the  Hon.  J.  L.  Dagg,  Judge  of  the  Eighth  District  Court, 
on  November  16,  1896.  The  accused  and  his  counsel,  H.  B.  Talia- 
ferro, and  D.  N.  Thompson,  District  Attorney,  being  present.     Joe 

Briscar,  sworn  for  the  State."     Then  follows  his  testimony,  at  the  '       ' 

close  of  which  is  appended  his  signature  and  the  jurat:  **  Sworn  to 
and  signed  this  16th  November,  1896.     J.  G.  Taliaferro,  clerk." 

There  was  proof  by  the  clerk  of  court  at  the  trial,  and  before  the 
deposition  was  received  in  evidence,  thai  he  had  taken  it  down  at 
the  preliminary  examination;  that  it  was  taken  down  in  the  presence 
of  the  judge,  the  accused  and  his  counsel,  under  the  direction  and- 
supervision  of  the  judge,  and  that  the   witness  had   signed  it  in  the 
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presence  ot  all  ttae  parties,  and  bis  Bignature  bad  at  tb«  time  be 
attested  by  bim  (tbe  clerk) .  Tbls  testimony  ot  tbe  clerk  was  object 
to  by  the  accased  on  tbe  itronnd  that  parol  evidence  was  fnadmlssil 
to  prove  tbe  verity  of  testimony  taken  at  a  preliminary  examinatio 
or  to  prove  anytbing  beyond  wbat  is  shown  by  the  proceedln 
tfaemeelves,  and  error  is  assigned  to  tbe  mling  of  tbe  Judge  admi 
ting  it.  Tbe  objection  is  witboat  force.  Tbe  witness  was  compete 
and  tbe  evidence  legal. 

On  the  showing  made,  which  is  really  mor?  than  tbe  law  requin 
the  deposition  of  Bri scar  was  properly  admitted  to  be  read  to  ti 
jnry.     State  vs.  Allen,  87  La.  An.  686. 

The  signatare  of  the  witness  to  tbe  deposition  is  not  reqnired  I 
the  statute  (R.  S.  1010)  though  attached  in  this  case. 

It  is  not  essential  that  testimony  at  the  preliminary  examlnatii 
of  a  person  accnsed  ot  crime  sbonld  be  taken  down  by  tbe  hand 
the  jndge  himaelt.  It  safQces  it  it  be  done  under  hie  anpervlsion  ai 
directloi).  Nor  is  It  reqnired  to  be  formally  certified  to  by  the  jad; 
or  clerk  of  court.     State  vs.  Alien,  37  La.  An.  686. 

Error  Is  assigned  to  the  refusal  of  tbe  conrt  to  permit  tbe  defen< 
to  propound  this  question  to  their  witness,  Crooks:  "  Do  yoa 
Dol  know  whether  Mr.  Qillespie  was  drnnk  any  time  betore  tl 
homicide  within  a  period  of  two  months."  The  pnrposewaa  tocoi 
tradict  what  Oillespie,  a  State  witness,  had  BaiA  on  crosB'Sxamloi 
tion,  to  the  effect  that  he  had  not  taken  a  drink  ot  wlakey  tor  tv 
months  prior  to  the  killing.  The  objection  to  this,  that  it  was  n 
competent  to  contradict  the  witness  upon  a  matter  not  pertinent  i 
material  to  tbe  Issue,  brought  out  by  connsel  for  tbe  accased  on  cros 
examination,  was  properly  sustained. 

It  is  well  settled  that  a  witness  can  not  be  croas-ezamined  as 
any  fact  which  is  collateral  and  irrelevant  to  the  Issue  merely  f< 
tbe  purpose  ot  contradicting  him  by  other  evidence  If  he  sboo 
deny  It,  thereby  to  discredit  his  testimony.  1  Oreenieaf  on  Ev 
deuce,  Sec.  449;  Hassey  vs.  State,  6  So.  Bep.  425;  9  So.  Rep.  441 
19  So.  Rep.  439;  State  vs.  Spencer,  45  La.  An.  1. 

Error  is  assigned  to  tbe  refnaal  to  permit  Boatner  and  Crooks,  wi 
□esses  for  the  defence,  to  testify  that  tbe  State's  witness,  Brisca 
who  was  absent,  but  whose  testimony  taken  at  the  preliminary  exan 
ination  had  been  offered  and  read  to  the  jury,  had  made  a  contradii 
tocy  statement  to  that   set  forth  in  his  deposition.  In  this,  to-wi 
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that  whereas  he  bad  testified  he  was  Id  the  room  when  the  shot  was 
fired  which  killed  the  deceased,  he  had  said  to  or  in  the  hearing  of 
Boatner  and  Crooks  that  he  was  not  in  the  room.  Objection  was 
made  that  the  witness,  Briscar,  coald  not  thus  be  contradicted  with- 
out first  laying  a  foundation  therefor  by  calling  his  attention  to  the 
time,  place  and  circumstances,  as  well  as  to  the  parties  to  whom  such 
alleged  statement  was  made,  and  thus  giving  the  witness  the  oppor- 
tnnity  of  denying  or  explaining  the  same.  It  appears  that  neither 
the  accused  nor  his  counsel  had  been  made  aware  of  this  conflicting 
statement  of  Briscar,  alleged  to  have  been  uttered  prior  to  the  giv- 
ing of  his  testimony  at  the  preliminary  examination,  and  this  is 
strenuously  urged  in  mitigation  and  avoidance  of  the  effect  of  the 
failare  to  lay  the  foundation  for  discrediting  him  in  the  cross-exam- 
ination at  the  preliminary  trial. 

This  contention  of  the  defence  can  not  be  sustained. 

The  authorities  to  the  contrary  are  overwhelming. 

The  objection  to  this  testimony,  sustained  by  the  court  a  qua,  is 
well  settled  law.  And  the  doctrine  holds  good  though  the  witness 
be  absent  or  dead.  Starkie  on  Evi.  409,  410;  Pruitt  vs.  State,  9  So. 
Rep.  406;  Lowe  vs.  State,  6  So.  Rep.  436;  Sharp  vs.  Hicks  (Ga.),  21 
S.  E.  Rep.  208;  Mattox  vs.  United  States,  156  U.  S.  237;  A.  and  E. 
Ency.  of  Law,  Vol.  29,  pp.  787,  788;  Stewart  vs.  State  (Tex.),  26  S. 
W.  Rep.  203;  Knoblock's  Grim.  Dig.  437;  State  vs.  Johnson,  35  La. 
An.  871:  Ayres  vs.  Watson,  132  U.  S.  394;  Fletcher  vs.  Fletcher,  5 
An.  406. 

And  the  rule  is  not  varied  by  the  fact  that  the  contradictory  state- 
ment was  made  after  the  deposition  was  taken,  or,  if  made  before,  was 
not  known  to  the  accused  or  his  counsel.  Ryan  vs.  People  (Col.) ,  40 
Pac.  Rep.  777;  Mattox  vs.  U.  S.,  156  U.  S.  246. 

No  effort  appears  to  have  been  made  on  part  of  the  defence  to 
obtain  an  examination  of  the  witness  Briscar  in  relation  to  his 
alleged  contradictory  statements,  so  as  to  bring  the  case  within  the 
rule  of  Fletcher  vs.  Henley,  13  La.  An.  191. 

Error  is  assigned  to  the  refusal  of  the  court  to  charge  the  jury  that 
in  the  absence  of  any  certificate  of  the  clerk,  or  seal  of  the  court  to 
the  deposition  of  the  State's  witness,  Briscar,  taken  at  the  prelim- 
inary examination,  and  in  the  absence  of  any  proof  to  the  jury  that 
the  alleged  deposition  contained  a  true  statement  of  the  evidence  of 
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the  wttnees,  tbe  SBtne  ehoald  not  be  considered  by  the  jary  aa  1« 
evidence,  bat  disregarded. 

The  Tilling  of  the  court  was  correct.  Briscar's  teetimony  was  an 
ciently  autbenticated  and  tbe  showing  ample  that  the  deposition  v 
a  trne  statement  o(  bU  evidence  at  tbe  preliminary  trial. 

It  was  properly  admitted  in  evidence,  and  being  in  evidence  i 
jury  could  properly  consider  it.  Nor  was  it  essential  that  the  e 
dence  of  the  witnesses,  Talialerro,  Dosher  and  Spain,  relat: 
exclnaively  to  the  qaestion  of  the  absence  from  tbe  State  of  tbe  w 
ness  Briscar,  and  to  that  of  tbe  proper  taking  down  ot  hia  teatimc 
at  the  preliminary  examination,  with  the  purpose  and  view  of  lay: 
tbe  foundation  for  the  offering  of  the  deposition,  sfaoald  have  tx 
taken  In  the  presence  of  tbe  jury,  or  read  to  tbem.  Sach  evidet 
had  no  relation  whatever  to  tbe  merits  of  tbe  case;  it  simply  esti 
liabed  a  predicate  for  the  admlasion  of  Briscar's  previous  testlmoi 
It  is  for  the  court,  not  the  jury,  to  decide  what  is  and  is  not  adm 
sible  ae  evidence  and  to  paaa  upon  the  sufficiency  and  effect  of  tea 
mony  offered  to  lay  the  foundation  for  the  production  and  admissi 
of  testimony  relating  to  tbe  merita  of  tbe  caae,  given  at  a  pi 
vioDs  trial  by  a  witness  absent  from  tbe  State  at  the  anbaequi 
trial.  As  the  jary  coald  not  pass  upon  tbe  testimony  had  it  be 
taken  in  their  presence,  tbe  accused  is  without  ground  of  compla 
tbat  it  was  taken  out  of  their  presence. 

Besides,  if  this  was  proper  matter  of  complaint  and  waa  prejudic 
to  defendant,  be  should  have  made  objection  at  tbe  time  and  pi 
served  hia  rights  by  a  bill  of  exceptlona. 

This  he  did  not  do,  but  sought,  long  after  the  trial,  to  have  I 
minntea  of  court  amended  ao  as  to  show  tbat  tbe  atatements  of  t 
witneasea  named  were  made  out  of  tbe  presence  ot  tbe  Jnry;  and 
the  refusal  of  the  judge  to  do  so,  on  the  ground  tbat  it  Is  not  nec4 
sary  for  the  minntea  to  contain  a  minote  recital  of  all  that  trai 
spires  at  the  trial,  takes  a  bill  of  exceptions.  We  do  not  fl 
that  the  court  erred  in  this,  and  the  bill  taken  to  the  denial 
motion  to  thus  amend  the  minutes  can  not  avail  the  accnaed,  ev 
though  we  should  admit  it  as  part  of  the  transcript  of  the  case,  ha 
ing  been  presented  long  after  tbe  case  was  docketed  here. 

Error  is  assigned  to  the  ruling  refusing  to  allow  the  accused  to  a 
B.  J.  Lanier,  a  witness  In  bis  behalf,  whether  or  not  C.  J.  Hootae 
who  testiQed  on  behalf  of  the  State,  Uvea  in  open  concubinage  w1 
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a  negro  woman  and  has  a  family  of  children  by  her.  The  question 
and  answer  sought  to  be  elicited  were  objected  to  on  the  ground  that 
the  proper  foundation  had  not  been  laid  for  the  introduction  of  such 
testimony;  that  the  general  character  and  reputation  only  of  the  wit- 
ness could  be  inquired  into ;  and  that  the  question  propounded  was 
leading.  These  objections  were  well  taken.  1  Greenleaf  on  Ev., 
Sec.  461;  Wharton's  Crim.  Ev.,  Sees.  486,  487;  Slidell,  J.,  in  State 
vs.  Parker,  7  La.  An.  89. 

Error  is  assigned  to  the  ruling  not  permitting  the  accused,  while 
on  the  stand  as  a  witness  in  his  own  behalf,  to  state  that  deceased 
threatened  him  personally  a  short  time  previous  to  the  homicide. 

The  State  objected  upon  the  ground  that  the  foundation  for  this 
bad  not  been  laid,  no  overt  act,  or  hostile  demonstration,  having 
been  shown.  In  his  reasons  for  sustaining  the  objection,  the  judge 
says,  among  other  things  of  the  same  purport,  that :  * '  All  the  facts 
established  on  the  trial  showed  that  there  was  no  overt  act,  or  hostile 
demonstration  by  the  deceased,  and,  therefore,  the  foundation  for 
the  testimony  offered  had  not  been  laid."  It  appears  that  all  the 
testimony  in  the  case,  except  that  of  the  accused,  negatived  any  act 
on  part  of  the  deceased  in  any  way  hostile  or  threatening. 

Before  evidence  of  threats  on  part  of  the  deceased  can  be 
introduced  there  must  be  a  showing  of  an  overt  act,  or  hostile 
demonstration.  It  rests  with  the  trial  judge  to  determine  whether 
SGch  showing  has  been  sufficiently  made  as  laying  the  foundation  for 
the  evidence,  and  his  ruling  in  this  regard  will  not  be  disturbed  unless 
it  appears  that  a  just  discretion  has  been  abused. 

Error  is  assigned  to  the  charge  of  the  judge  in  relation  to  the 
effect  to  be  given  by  the  jury  to  the  evidence  of  the  defendant. 
The  accused  had  gone  upon  the  stand  as  a  witness  in  his  own 
behalf.  In  the  course  of  his  charge  the  judge  said:  **  While  our 
statute  permits  parties  accused  of  crime  to  testify  in  their  own 
behalf,  still  the  jurors  are  the  judges  of  the  credibility  (creditable- 
ness)  and  weight  of  such  testimony,  and  in  determining  such  weight 
and  creditability,  the  fact  that  such  witnesses  are  interested  in  the 
result  of  the  cause  may  be  taken  into  account  by  the  jury,  and  you 
^^y  give  the  same  such  weight  as  you  think  it  justly  entitled  to 
under  all  the  circumstances  of  the  case  and  in  view  of  the  interest 
0^  such  witnesses."  ^ 

It  is  urged  that  this  language  was   improper   and  calculated  to 
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'  impair  ttie  flTideoce  of  tlte  accoBsd  in  his  own  behall  wltb  the 

A  c&refal  conBider&tion  of  tlte  question  here  raieed  enda  in  k 
clnslon  adverse  to  the  contention  of  defendant. 

An  accused  person  who  does  not  go  on  the  stand  is  entitl 
have  the  judge  charge  the  Jurjr  that  the  fact  that  be  declic 
RTBi)  himself  of  the  privflege  gives  rise  to  no  inference  as 
blm.  State  vs.  Walsb,  44  An.  11S4;  Wharton  Crim.  Ev.,  p. 
Act  29  of  1886. 

So,  too,  if  be  goes  on  the  stand  as  a  witness  the  judge  may  cl 
the  Jury  that  in  weighing  bis  testimony  they  are  entitled  to 
into  account  tbe  fact  of  interest  in  the  result  of  the  trial.  Am 
Eng.  Ency.  of  Law,  Vol.  29,  p.  677;  Prnitt  vs.  State,  0  So.  Rep. 
Reagan  vs.  United  States,  167  U.  S.  301;  State  ts.  Tarter,  87 
68 ;  People  vs.  Resh  (Mich.) ,  66  N.  W.  99 ;  State  vs.  Flske,  08  C 
388;  Sackett's  Instructions  to  Juries,  Sees.  20,  21,  p.  43. 

Nor  Is  such  Instruction  prejudicial  error  because  It  singles  on 
accused  from  the  other  witnesses  in  the  case.  No  other  wi 
occupied  tbe  same  position  as  did  the  accosed,  and  tbe  inatmc 
therefore,  does  not  apply  to  him  a  test  of  credibility  which  < 
liave  been  applied  to  others.     Doyle  vs.  People  (111.),  35  N.  E. 

This  was,  in  effect,  charging  one  or  more  of  tbe  general  ml 
evidence,  viz. :  That  tbe  motive  or  bio*  of  a  witness,  his  Int 
In  tbe  outcome  of  tbe  trial,  may  afFect,  more  or  less,  bis  evitj 
for  credibility,  and  that  tbe  jury  are  tbe  judges  of  the  effect  and  v 
the  weight  and  sufflciency,  of  tbe  evidence  addressed  to  them. 

The  statute  (Act  29  of  1886)  speciBcally  requires  the  Jndf 
charge  the  jury  that  snch  testimony  shall  be  weighed  and  conaic 
according  to  the  general  rules  of  evidence.  It  was  intende 
course,  that  the  judge  should  not  merely  say  to  tbe  jury,  "  Yoi 
to  weigh  and  consider  tbe  testimony  of  the  accused  according  U 
general  rules  of  evidence,"  but  should  explain  to  tbem  what  an 
particular  general  rules  of  evidence  that  are  applicable  to  t 
mnny  given  by  an  accused  person.  This  is  what  tbe  jadge  in 
instant  case  did.  This  court  said  in  State  vs.  Walsh,  supra,  that  ' 
weight  of  the  testimony  (of  tbe  accused)  is  left  to  tbe  jc 
Wharton,  Grim.  Ev.,  Sees.  434,  436,  489.  If  it  Is  left  to  the  jni 
is  proper  for  tbe  judge  to  tell  them  so. 

The  words  "  but  all  testimony  shall  be  weighed  and  consid 
according  to  the  general  roles  of  evidence,"  in  the  conclnding  cl 
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of  Sec.  2  of  the  act  of  1886,  have  reference,  clearly,  to  all  testimony 
given  by  accused  persons  under  the  permission  of  the  act. 

The  judge  is  to  charge  that  all  such  evidence — i.  e.,  that  given  by 
defendaDts  in  criminal  causes,  **  shall  be  weighed,"  etc.  It  was  not 
necessary  to  use  that  language  as  to  the  testimony  of  other  vntnesses 
in  a  case,  for  it  has  always  been  the  law  that  their  evidence  is  to  be 
weighed  and  considered  by  the  general  rules  of  evidence.  This 
demonstrates  that  the  lawmaker  intended  to  apply  the  language 
j^ed  in  the  statute  to  the  testimony  of  accused  persons.  It  is  with 
reference  to  accused  persons  only  that  Sec.  2  of  the  act  speaks. 

This  disposes  of  the  objections  presented  through  bills  of  excep- 
tion, and  leaves  only  to  be  considered  error  assigned  as  appearing 
on  the  face  of  the  record  in  this,  to-wit:  that  nine  of  the  jurors 
called  on  the  first  day  of  the  trial  were  accepted  after  examination 
on  their  voir  dire;  that  the  regular  venire  being  then  exhausted  tales 
jDrors  were  ordered  summoned  to  complete  the  panel ;  and  that  the 
coart  then  adjourned  until  the  next  day  without  having  first  caused 
tne  nine  persons  accepted  as  jurors  to  be  8w<yrn  as  such. 

It  i6  arged  that  it  was  the  duty  of  tiie  court  before  adjournment 
and  before  anything  else  was  done  in  the  case,  and  without  waiting 
:o  compiete  the  panel,  to  swear  In  the  nine  jurors. 

It  is  shown  by  the  record  that  before  adjourning  for  the  day,  the 
nine  persons  accepted  as  jurors  were  put  in  charge  of  the  sherlfif  and 
ktpt  together  in  custody,  the  court  first  instructing  them  not  to  talk 
to  each  other,  nor  to  permit  any  other  person  to  talk  with  them 
about  the  case ;  that  the  next  day  the  panel  was  completed  by  the 
seli'Ction  and  acceptance  of  three  more  jurors  from  the  tales  jurors 
Summoned;  and  that,  thereupon,  the  oath  prescribed  by  law  was 
administered  to  the  jurors  and  the  trial  was  proceeded  with. 

We  have  been  referred  to  no  requirement  of  statute  and  to  no 
authority  sustaining  the  contention  of  defendant,  that  what  was  done 
t^r  not  done,  in  the  respect  mentioned,  and  which  is  the  common  prac- 
tice, is  fatal  irregularity,  even  if  the  same  may  be  brought  to  our 
attention  without  a  bill  of  exceptions  seasonably  taken  thereto. 
Nor  has  a  consideration  of  the  point  presented  convinced  us  that 
error  was  therein  committed  to  the  prejudice  of  the  accu^3ed,  such  as 

'^Jstifies  the  reversal  of  the  verdict  and  sentence  appealed  from. 

Judgment  affirmed. 

Nil  HfjLLs,  C.  J.,  takes  no  part. 


1 


'— r"|i 

if'—"" 


J" 


ft 


'^t  •(  mil 


tmUl 


i 


8 


8S8  SUPREME  COURT  OP  LOUISIANA. 

H.  T.  Sim  OH' Gregory  et  all.  vi.  D  ft  C.  Koirinan  el  all. 

No.   12.686. 
H.  T.  Simon-Oregoby  Dry  Goods  Company  bt  als.  vb.  U 
Newuan  et  als. 


Unces  Indlci 
e  Inference*,' 
■  cbartcterl 


A 


PPEAL  from  the  Secood  Jadicial  District  Coart  for  tba  Far 
Bienville.     Watkine,  J. 


Dorman,  Reynolds  A  Dorman  tor  PlaintiflB,  Appellee 


E.  T.  Lamkin  and  Percy  Roberts  &  Boatner  for  Defendtnta,  A 
lantB. 

Argned  and  anbinittad  Jannaty  10,  1898. 
Opinion  handed  down  May  7,  1898. 

The  opinion  of  tlie  conrt  was  delivered  by 

Blamchabd,  J.  The  facta  and  iasnes  of  thla  case  are  ide 
with  those  preaented  by  the  InCerventions  in  Salt  No.  12,518  a 
docJiet  of  this  court,  entitled  H.  &  0.  Newman  vs.  Baer  &  L 
Crawford,  Jenkina  and  Booth  el  aU.,  interveners,  decided  t 
December,  1897,  term. 

This  is  a  direct  attack  by  certain  creditors  on  the  attachmeo 
out  by  H.  &  O.  Newman  against  Baer  &  Levy  in  the  case  menti 
which  attachment  was  therein  attacked  by  certain  other  crec 
who  made  themselves  parties  by  intervention. 

Some  additional  testimony  was,  in  this  case,  addnced  on  be)' 
the  complaining  creditors,  which  bnt  serves  to  strengthen  th< 
as  presented  Id  the  earlier  suit. 

The  conclnsion  arrived  at  in  the  first  case,  after  a  tborooi 
caretnl  consideration,  was  that  the  jndgment  appealed  from, 
was  in  favor  of  the  iutervenors,  was  correct  and  shonld  be  affi 
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It  was  held,  substantially,  that  a  clear  case  had  been  made  oat  of 
coDBpiracy,  or  fraudulent  and  collusive  agreement  and  understand- 
ing, consummated  between  Baer  &  Levy  and  the  agents  of  H.  &  0» 
Xewman,  the  object  and  purpose  of  which  was  the  attachment  of  all 
the  property  of  the  insolvent  firm  of  Baer  &  Levy,  and  the  garnish  - 
meat  of  their  best  customers  and  debtors,  for  the  twofold  purpose 
(1)  of  securing  payment  of  the  Newman  claim  through  an  unfair  and 
fraudulent  preference  over  the  other  creditors,  exerted  under  cover 
of  one  of  the  writs  of  the  law ;  and  (2)  of  shielding  the  property 
from  the  pursuit  of  the  other  creditors  with  the  view,  eventually,  of 
enabling  Baer  &  Levy  to  control  and  utilize  and  derive  the  benefit  of 
the  same  through  the  use  of  either  the  name  of  H.  &  C.  Newman, 
or  that  of  some  other  person. 

The  case  now  at  bar  presents  alike  the  duty  and  opportunity  of  a 
re -examination  of  the  questions  at  issue  and  decided  in  the  first  case, 
and  we  rise  from  this  re- examination  with  our  convictions  fortified 
as  to  the  correctness  and  justice  of  the  decree  therein  rendered. 

Judicial  records  will  be  searched  in  vain  for  a  case  wherein  the 
evidence  discloses  a  more  bold  attempt  to  give,  on  the  part  of  the 
debtor,  and  to  derive,  on  part  of  a  favored  creditor,  a  fraudulent 
preference  under  the  forms  of  the  law.  Nor  can  we  call  to  mind  a 
case  in  which  the  testimony  exposes  mpre  thoroughly  an  effort 
on  the  part  of  an  insolvent  debtor  to  cover  up  and  shield  from  his 
other  creditors  his  property  and  assets,  using  for  the  purpose 
the  name  and  claim  of  a  conniving  creditor,  who,  by  means  of 
the  same  transaction,  is  to  obtain  payment  in  full  of  the  amount  due 
him,  while  his  less  fortunate  co-creditors  are  despoiled. 

We  do  not  deem  it  necessary,  in  this  opinion,  to  review  anew  the 
entire  evidence  establishing  the  collusive  and  fraudulent  agreement 
and  action  by  which  this  was  done. 

Inviting  reference  to  the.  opinion  of  the  court  in  the  first  case,  this 
opinion  is  intended  as  a  supplement  thereof. 

As  part  of  [the  fraudulent  understanding  between  the  representa- 
tives of  the  Newmans  and  Baer  &  Levy,  it  should  be  stated  that  the 
goods  of  the  latter  seized  under  the  Newman  attachment,  and  which 
were  valued  in  the  sheriff's  inventory  at  seven  thousand  four  hun- 
dred and  twenty- seven  dollars  and  sixty- five  cents,  were  forced  to 
Bale  at  public  auction  (with  the  exception  of  a  small  lot)  by  the 
plaintiffs  in  that  suit,  on  the  allegation  that  they  were  of  a  perisba- 
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ble  nature,  and  w«re  sold  in  block  nnd  boufc^c  in  by  the  agent  o 
Kewraana  for  three  thoneand  two  hundred  dollars.  Baer  &  '. 
assented  or  acqniesced  In  this  sale  in  globo,  which  preventei: 
property  rrom  briDging  anything  like  its  trne  value,  though  a  V. 
oos  protest  against  the  sale  in  that  way,  and  a  demand  tha 
goods  be  sold  in  Itemized  lots,  was  made  on  behalf  of  the  i 
creditors. 

It  WBB  la  the  power  ot  Baer  &  Levy  to  have  demanded  tha 
effects  seized  be  sold  separately.    C.  P.  261,  676. 

The  grounds  of  attachment  existing  when  the  Newmans  suei 
tbeir  writ  must  be  held  sufficient  as  between  Baer  &  Levy  and 
O.  Newman,  for  the  reason  that  Baer  &  Levy  bave  not  conteate' 
same,  and  plaintiffs  herein  have  no  interest  to  set  aside  the  att 
ment  except  to  the  extent  that  It  militates  against  their  rights, 
inasmuch  as  the  said  grounds  of  attachment  were  part  and  part 
the  collusive  and  frandalent  agreement  and  understanding  bet 
Baer  &  Levy  and  the  agents  of  H.  &  0.  Newman,  it  must  be 
that  the  same  were  not  sufficient  to  sustain  the  attachment  so  f 
the  complaining  creditors  are  concerned. 

It  is  unced  on  behalf  of  H.  &  O.  Newman  that  no  weight  or  c 
should  be  given  to  the  testimony  ot  H.  B.  Ooyle,  who  was  call 
a  witness  tor  the  complaining  creditors. 

Coyle  was  the  managing  clerk  ot  Baer  &  Levy  and  had  knowl 
of  the  conspiracy  concocted  between  them  and  the  agents  of  H. 
Newman,  out  of  which  was  evolved  the  attachment  complained 

That  part  ot  the  plan  by  which  the  stock  ot  goods  attached  sh 
alter  being  bought  in  by  H.  &  C.  Newman,  be  turned  over  to 
&  Levy  to  be  utilized  tor  their  beneBt  under  cover  ot  the  nai 
another — In  the  continuation  o(  which  business  Coyle  was  i 
employed — had  tailed,  no  doubt  through  the  attitude  of  the  i 
creditors,  who  threatened  to  take  and  did  take  action  to  annu 
attachment  tor  fraud.  Coyle  was,  therefore,  out  ot  the  employ 
of  Baer  &  Levy,  bad  no  longer  any  connection  with  them,  ar 
motive  to  conceal  what  he  knew,  or  to  keep  back  the  truth  in  n 
to  the  attachment  and   the  traudalent  collusion  which    brong 

.  He  had  a  claim  for  three  tanndred  and  twenty  five  dollars  for 
hire,  which  rested  as  a  privilege  on  the  goods  seized  and  primec 
of  the  attaching  creditors.     He  desired  the  Newmans  to  antic 
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the  payment  of  this  amoant,  pay  it  themselves  and  hold  it  against 
the  stock  of  goods  which  they  had  bought  in  at  the  sheriff's  sale,  the 
proceeds  of  which,  while  nominally  in  the  sheriff's  hands,  were  really 
retained  in  their  own  hands  by  an  arrangment  made  with  the  sheriff. 
The  evidence  discloses  that  David  March,  agent  of  H.  &  0.  New- 
man, arranged  with  I.  Baer,  a  merchant  at  Monroe,  and  a  friend  and 
customer  of  the  Newmans,  to  pay  Coyle  $100  on  this  claim,  and  Baer 
did  pay  him  in  mone}'  and  merchandise  $80  on  it.  Angered,  no 
doubt,  because  of  the  delay  in  realizing  on  the  remainder,  and 
because  of  the  dishonor  of  his  draft  on  I.  Baer  for  same,  drawn  by 
direction  of  A.  Levy,  of  the  firm  of  Baer  &  Levy,  Coyle's  relations 
with  Baer  &  Levy  and  the  Newmans  ceased  to  be  cordial,  or,  per- 
haps, friendly,  and  in  this  condition  of  mind  he  revealed  in  conver- 
sation enongh  to  the  attorneys  for  the  complaining  creditors  to  con- 
vince them  he  wonld  prove  a  valuable  witness  for  their  side  of  the 
controversy.  They  determined,  therefore,  to  subpoena  him,  but  it 
would  be  some  time  before  court  would  meet,  and  Coyle,  it  appears, 
had  made  arrangements  to  remove  to  Wills  Point,  Texas,  and  go 
into  business  there  and  would  shortly  leave  the  parish.  To  the 
request  to  remain  within  reach  of  the  process  of  the  court  until 
April,  when  .court  would  convene,  he  replied  he  could  not,  as  he 
must  do  something  to  support  his  family  and  was  going  to  Texas 
ror  the  purpose.  Whereupon  an  offer  was  made  to  him,  on  behalf 
of  the  complaining  creditors,  to  compensate  him  for  the  time  he 
would  lose  by  remaining  in  the  parish  and  subjecting  himself  to  the 
process  of  the  court  as  a  witness  in  the  case.  It  was  several  months 
before  court  wonld  sit  and  the  offer  was  to  pay  him  three  hundred 
dollars,  part  cash  and  the  remainder  by  way  of  the  cancellation  of 
a  small  judgment  held  against  him.  He  accepted  this  offer  and 
agreed  to  remain  in  the  parish  and  did  so.  He  was  subpcenaed  and 
testifie-d.  The  offer  covered  his  remaining  in  the  parish  only.  It  was 
not  predicated  on  the  kind  or  character  of  evidence  he  was  to  give. 
He  admits  that  prior  to  this  offer  he  had  proposed  to  the  Newmans 
that  if  they  would  pay,  or  advance  the  amount  due  him  for  clerk 
hire  be  would  be  gone  from  the  State,  and  would  not  be  in  the 
parish  to  testify  when  the  case  was  called  for  trial,  and  Newman,  it 
^eems,  bad  written  him  referring  him  to  I.  Baer,  and  stating  that 
their  agent,  March,  would  instruct  Baer  to  make  **  arrangements  to 
tuii."   While  part  of  the  amount  was  paid  by  Baer,  as  we  have  seen, 
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de6nlte  "  arrangenientB  to  Buit,"  as  to  the  balance  due,  were  del 
BO  long  that  meanwhile  the  agreement  was  coDBnmmated  wit 
complaining  creditorB  to  remain  In  the  pariah  and  appear 
witneBB. 

While  the  connection  of  Coyle  with  the  tranaactions  nnder  w 
bis  attitnde  toward  the  parties  thereto,  and  bis  deTioos  wa;i 
declarations  in  regard  to  his  appearance  of  non-appearance 
wltnees,  can  neither  be  endorsednor  commended,  the  trial  judge 
saw  and  beard  bim  testify,  and  wbo  knew  him,  believed  the  a 
ments  be  made  on  tbe  witness  stand,  and  so  do  we. 

Besides,  we  find  in  the  record  abandant  corroboration  ot  mn 
what  be  testlfled  to. 

Tt  ia  insisted  on  behalf  of.  defendants  herein  that  the  doi 
annonnced  in  this  and  the  preceding  case  ot  Newman  vs.  B: 
Levy  Is  in  conflict  with  the  declBions  of  this  court  in  the  B« 
case,  45  La.  An.  58,  aud  the  Olaflln  case,  47  La.  An.  1447.  We 
otherwise.  In  those  cases  the  evidence  showed  the  g^ronnde 
which  the  attachments  rested  were  not  the  result  ot  combiai 
collusion  and  fraud  between  tbe  attacbinit  creditors  and  the  d< 
but  that  the  plaintiff's  right  to  attach  arose  from  acts  ot  the  d 
with  which  neither  the  plaintiffs,  their  agents  or  representsi 
were  In  any  manner  connected. 

This  being  so.  It  was  held  that  the  coneentinfi  attitude  ot  tbe  d 
did  not  vitiate  for  fraud  an  attachment  good  upon  other  and 
pendent  and  noc- collusive  grounds. 

In  the  instant  case  we  do  not  think  the  facts  unconnected  wit 
Newmans,  or  their  representatives,  warranted  an  attachi 
March,  the  agent  of  Newman,  gives  as  the  groond  for  attacb 
the  shipment  by  Baer  &  Levy  of  cotton  to  a  patty  in  Monroe 
the  Arm  was  under  pledge  to  ship  all  cotton  to  H.  &  G.  Newms 
was  on  this  Information  that  he  sued'  oat  tbe  writ,  and  be  bs 
acquired  this  knowledge  the  dnj/  b^ore  ttie  attachment  from  Le' 
tbe  firm  of  Baer  &  Levy,  while  in  the  store  of  tbe  firm  in  the 
ot  Bienville. 

In  tbe  first  place  thiB  shipment  ot  cotton  to  Monroe  was  d 
itself,  sufficient  grounds  for  attachment.  Winter  vs.  Davis,  4 
An.  260. 

Id  the  second  place,  what  cotton  Baer  &  Levy  shipped  to  Mi 
was  consigned  to  I.  Baer,  tbe  brother  of  L.  Baer,  ot  Baer  &  ] 
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I.  Baer  was  not  a  cotton  factor,  or  a  dealer  in  cotton,  but  a  retail 
merchant.  He  was  the  close  friend  of  H.  &  0.  Newman,  a  large 
customer  of  theirs,  and  represented  them  in  business  matters  at 
Monroe,  and  is  the  same  *^  I.  Baer,"  who,  shortly  after  the  attach- 
ment, ander  instructions  from  the  Newmans  and  their  agent,  March, 
paid  H.  B.  Ooyle  part  of  the  amount  due  Coyle  for  clerk  hire  while 
in  the  employment  of  Baer  &  Levy. 

While  fraud  is  never  to  be  presumed,  courts  do  *' recognize  the 
CQiiDiog  concealment  in  which  it  shrouds  its  devious  practices  and 
the  difficulty  of  tracing  it  by  direct  proof,"  and  giving  due  weight 
to  all  circumstances  surrounding  the  shipment  of  this  cotton  to  I. 
Baer,  and  the  facts  bearing  on  the  same  disclosed  by  the  record,  the 
conviction  can  not  be  escaped  that  it  was  consigned  to  him  by  pre- 
arrangement  between  the  parties,  and  that  the  said  I.  Baer,  in  all 
likelihood,  accounted  for  it  or  its  proceeds  to  the  Newmans. 

Id  the  third  place,  the  testimony  shows  the  attachment  had  been 
arranged  for  before  March  ever  went  to  Bienville  to  worm  out  of 
Levy  the  alleged  secret  of  the  shipment  of  cotton*  to  Monroe.  It 
appears  that  the  attorneys  had  been  engaged  before  he  even  arrived 
at  Monroe,  where  he  stopped  before  going  to  Bienville.  One  of 
them,  who  resided  at  Bienville,  had  been  wired  by  the  other,  who 
lived  at  Monroe,  to  come  to  Monroe  two  or  three  days  before  the 
attachment  was  run,  and  he  went.  L.  Baer,  senior  member  of  Baer 
&  Levy,  lived  at  Monroe  and  was  there  when  the  attorney  arrived 
from  Bienville  and  March  arrived  from  New  Orleans,  and  it  can  not 
be  doabted  that  these  parties,  then  and  there,  arranged  definitely  for 
the  attachment,  already  determined  on,  and  the  going  of  March  to 
Bienville  the  next  day  was  really  an  unimportant  step  in  the  pro- 
gramme. As  affording  a  glimpse  at  the  hidden  features  of  this 
visage  of  fraud,  it  might  be  mentioned  that  March,  while  at  Bien- 
ville, had  no  conversation  with  H.  B.  Coyle.  Yet  he  was  sent  to 
Bienville  to  investigate  on  the  strength  of  Coyle's  letter  to  his  em- 
ployers. He  did  not  seek  further  information  from  the  writer  of 
the  letter,  though  he  was  in  the  store  of  Baer  &  Levy  while  March 
was  there.  There  is  no  need  to  state  the  inference  to  be  drawn 
from  this,     [t  readily  appears. 

Counsel  for  the  Newmans  urge  as  grounds  for  the  attachment  that 
Baer  &  Levy  were  converting  their  property  into  cash  and  negotiable 
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assetB  with  the  view  ot  placing  the  same  beyoad  the  reach  of  t 
creditors,  or  giving  an  ontair  preference  to  some  ol  them. 

March,  who,  as  Newman's  agent,  made  the  oath  Tor  attacbm 
puta  it  on  entirely  different  grounds,  and  well  he  might.  After  ha' 
tbeir  clerk,  Coyle,  to  virtually  notify  H.  &  C.  Newman  it  was  tin 
attach,  Baet  &  Levy  instructed  Ooyle  to  proceed  to  close  ap  as  n 
acconnls  as  possible  by  notes,  and  the  notes  so  taken  i 
entrusted  to  Coyle's  keeping  and  held  for  easy  seizure  nnder 
attachment.  Tbey  were  at  once  turned  over  to  tbe  aberitl  n 
he  seized  for  Newman,  the  latter'e  attorney  telling  him  they  wei 
Coyle's  house  and  to  go  there  and  taken  poaseasiou  ot  tbem. 
taking  of  these  notes,  instead  of  fumishing  Newman  with  1 
grounds  to  attach,  must,  in  the  view  we  take  of  the  case,  be  cod 
ered  part  ol  the  collusive  understanding  and  agreement  by  wbict 
way  was  prepared  tor  the  attachment. 

Taking  the  notes  to  turn  over  to  Newman  might  have  I 
grounds  for  other  creditors  to  attach,  but  not  for  Newman,  for  w 
benefit  they  were  tak°n  and  who  actually  received  tbem  throogb 
BherlB's  seizure. 

The  jastiflcation  of  the  attachments  subsequently  sued  out  b] 
other  creditors  was  the  preference  shown  or  attempted  to  be  at; 
the  Newmans. 

Judgment  affirmed. 


No.  12,709. 
State  of  Louisiana  vs.  Ovide  Miquez. 
A  PPEAL    from    the  Seventeenth  Judicial   District  Court    fo) 
^     Parish  of  Vermilion.    De  Baillan,  J. 


Jf.  J.  Cunningham,  Attorney  General,  and  M.  T.  Qordy,  Jr., 
trict  Attorney  (P.  A.  Simmons,  Jr.,  of  Oonnse)))  for  Pla 
Appellee. 

A.  iS:  Chaa.  F^ntelieu  for  Defendant,  Appellant 
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.  brieta  January  29,  1898. 
ed  down  Febraary  7,  189! 
rased  March  7,  1898. 


>f  the  coDrt  was  delivered  by 

.    J.     Defendant  was  prosecuted   rot  burfclary   and 

ted,  and  from  a  Bentence  of  two  years  at  peaal  servi- 

I  of  tbe  refusal  of  the  coart  a  qua  to  qoaeh  the  indict- 
1  to  that  effect  filed. 

ideatica)  with  that  of  the  State  vs.  Dartez  and 
ebert  and  Landry,  which  were  sppeale  contempora- 
present  one  and  from  the  same  parish,  being  Nos. 
10  oa  the  docket  ot  this  coort,  opinions  in  which  are 
1th  this  one. 

ions  assigned  in  those  cases,   the  judgment   herein 
8  a^rmed. 


No.  12,848. 
Oeorok  F.  Schminkb  vs.  Hon.  T.  C,  W.  Ellis, 

JUDOB. 


nON  for  Writs  of  Cerlivrari  and  Prohibition. 

er,  Jr.,  (or  Relator. 

n  and  Harold  W.  Newman  for  Reapondenta. 


briefs  May  21,  18! 
ed  down  May  30,  I 
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Cliy  el  all.  TB.  Police  Jury  eCal. 

The  opinion  of  the  conrt  wai  delivered  by 

MiLLKR,  J.  Relator  applies  (or  the  writs  or  certiorari  and  pre 
bltlon  to  reBtrain  proceedings  he  claims  to  be  in  violation  o(  hi*  -s 
pensive  appeal,  refnsinK  a  respite  to  respondent's  firm,  and  appoi 
log  one  of  the  flim  liquidator. 

In  view  of  the  (act  that  the  litigation  in  which  the  auspeni 
«ppeal  was  taken  bae  been  eoded  by  the  jadgmenta  in  the  saltt 
Scbmioke  &  Newman  va.  Tfaeir  Creditors,  and  Edgar  Newman 
Qeorge  F.  Schmioke,  decided  to-day,  it  wonid  serve  no  parposc 
iesne  the  writs  even  i(  the  relator  had  any  claim  to  the  relief  bod) 

It  is  therefore  ordered,  adjudged  and  decreed  that  onr  (on 
order  on  this  application  be  eet  aside,  and  it  is  now  ordered  that  n 
tor's  application  be  denied  at  his  costs. 


i  No.  12,722. 

1       OiTY  OF  Lake  Charles  et  als.  vs.  Police  Juby  of  Calcabie 

g|  Parish  et  al. 


nun  Id  pal  corpon 


Tb«  police  Jury  In  the  oierclie  o[  the  power  of  ta 

Ibat  part  ot  Ilie  pariah  baa  been  delached  aDd  added  U 
ution,  [b  not  auapended  in  llie  exercise  ot  tbe  power  ( 
o(  tbe  city,  but  may  levy  Ibe  pnrocblal  taiatlon  and 
determiballoa  tbe  conflicting  pretengiona  of  tbe  cit] 
3Mtti/f.;  AatlB92,  No.  lOS;  17An.  S89. 
Tbe  prescription  of  peraonel  actions  can  not  be  applied  to  deprive  a  political 
poralloii  of  tbe  function  of  iBinllon  vested  In  It  by  the  ConatltullOD.and  v 

APPEAL  from  the  Twelfth  Judicial  District  Court  for  the  Pa 
ot  Calcasiea.     Read,  J. 


J.  D.  Cline,  City  Attorney  (Rml  A.  Sompayrac  of  Counsel), 
f  laintifts,  Appellants. 


A.  P.  mtch^U,  District  Attorney,  E.  L.  WelU  and  Williama  *  Su 
lor  Defendants,  Appellees. 
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Argued  and  submitted  February  0,  1898. 
Opinion  handed  down  March  21,  1898. 


The  opinion  of  the  court  waB  delivered  by 

Miller,  J.  The  appeal  is  by  the  plaintiff  from  the  judgment  dis- 
missing its  suit  to  enjoin  the  defendants  from  collecting  parish  taxes 
within  the  territory  claimed  to  have  become  part  of  the  city  of  Lake 
Charles  under  appropriate  proceedings  for  the  annexation  of  such 
territory. 

In  1884,  proceedings  were  conducted  under  the  Act  No.  110  of 
1880  for  the  extension  of  the  limits  of  the  city  of  Lake  Charles  so  as 
to  take  in  the  territory  within  which  the  police  jury  now  asserts  the 
right  to  levy  parish  taxes.  The  annexation  was  deemed  accom- 
plished under  the  act  of  1880.  Bat  this  court  reached  the  conclu- 
Bioo  in  1895  that  the  act  of  1882  conferred  no  warrant  for  the  annex- 
ation of  territory  to  the  area  of  towns  and  cities.  Police  Jury  vs. 
Shayot,  47  An.  589.  Yet  acting  on  the  theory  of  the  validity  of  the 
proceedings  in  1884,  the  city  of  Lake  Charles  from  and  after  that  date 
seems  to  have  levied  taxes  on  the  territory  in  controversy,  extended 
streets  through  it,  and  exerted  within  the  territory  the  functions 
of  municipal  government.  In  1892,  the  Legislature  enacted  the 
statute  to  authorize  the  extension  of  the  limits  of  cities  and  towns. 
Act  No.  105,  Session  Acts,  page  105.  In  1894,  proceedings  were 
renewed  by  the  City  for  the  incldsion  within  its  limits  of  the  terri- 
tory sought  to  be  added  in  1884,  bat  it  is  charged  by  the  police  jury 
of  the  parish  of  Calcasieu,  from  which  the  territory  is  taken,  that  the 
proceedings  under  the  act  of  1892  are  wholly  void,  because  of  non- 
observance  of  the  requisites  of  the  act.  In  this  condition  the  police 
JQry,  in  1897,  directed  the  assessment  of  parish  taxes  on  all  propert}"^ 
in  the  area  claimed  to  have  been  brought  within  the  city  limits 
by  the  annexation  proceedings.  Thereupon,  the  City  instituted  this 
suit  to  enjoin  the  police  jury  from  causing  to  be  assessed  for  taxation 
and  from  enforcing  taxation  on  the   property  within  that  area. 

The  petition  substantially  charges  that  the  parish  authorities  are 
seeking  to  collect  taxes  on  property  within  the  limits  of  Lake 
Charles,  not  subject  to  parochial  taxation,  and  asks  for  an  injunction 
against  this  alleged  usurpation  of  authority  by  the  police  jury. 
Omitting  exceptions  unnecessary   to  be   considered,  the  defence  to 
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the  suit  Is  Bubstaatiall^,  tbe  invalidity  of  the  proceedings  by  i 
the  City  claims  the  addition  to  its  limits;  hence  it  is  Insisted,  tli< 
pnted  territory,  part  of  the  parish  of  Calcasieu,  Is  now  as  it  has 
at  all  times,  snbject  to.  the  taxing  power  of  the  police  jary,  and 
defences  prevailed  in  the  lower  coort. 

The  argnment  (or  the  City  insists  that  the  act  of  1862,  antho] 
tbe  extension  of  tbe  limits  ot  cities  and  towns,  tbe  prestim 
is  in  favor  of  the  validity  of  the  proceeding's  nnder  that  act 
that  tbe  power  of  th^Oity  to  exert  jurisdiction  within  the  ten 
in  controversy  can  not  be  collaterally  attacked  by  the  police  jt 
ic  seeks  to  do  in  this  suit.  The  anlhorities  cited  in  this  connc 
have  had  onr  consideration.  Under  tbe  tacts  of  this  case  we 
reached  tbe  conclusion,  tbe  taxpayer  can  contest  by  injunctlo: 
levy  of  taxes  asserted  or  derived  from  proceedintts  to  annex 
tory  to  cities  and  towns.  To  that  decision  we  refer.  Dees  vs, 
of  Lake  Charles,  just  decided. 

We  have  in  this  case,  as  plaintiff,  the  police  jory  of  Oalcas' 
portion  of  which  is  the  territory  claimed  to  have  been  add 
Lake  Charles.  Tbe  police  jary  clothed  by  the  Oonstitntion  and 
with  tbe  power  of  taxation,  in  tbe  exercise  of  that  power  is  m 
the  injanction  of  Lake  Charles,  and  tbe  assertion  that  part  c 
parish  has  been  withdrawn  from  the  jurisdiction  of  the  jnry 
added  to  the  city  by  proceedings  to  which  the  jnry  was  no  [ 
and  claimed  to  have  been  consummated  nnder  the  act  of 
Can  we  hold  that  the  jury  is  excluded  from  tbe  power  of  tai 
with  which  it  is  vested,  merely  becaase  of  this  claim  on  th« 
Of  the  city,  or  at  least  that  the  police  jnry  must  flrst  resort  to  a  < 
action  to  test  the  validity  of  the  annexation  proceedings  on  i 
the  City  relies,  or  that  the  jury  must  seek  tbe  aid  of  a  suit  b, 
Attorney  Oeneral  to  determine  that  qoestlon  before  the 
can  exert  its  functions.  One  phase  to  which  the  argnment  lei 
that  tbe  citizen  msy  be  subjected  to  tax  levies  both  by  tbe  Cit; 
by  the  jury.  Of  coarse,  we  do  not  not  deal  with  that  limlied 
current  power  of  taxation  that  may  be  exerted  both  by  cIt; 
parish  within  city  limits,  but  with  that  taxation  that  mnat  be  e 
sive  in  tbe  city  or  parish.  The  same  line  of  a^nment  that  n: 
takes  to  deny  to  the  jary  any  right  to  question  the  power  ot  th« 
to  levy  taxes  equally  applies  to  the  citizen.  He  may  be  coudej 
to  pay  to  the  jury  and  when  the  conflicting  right  to  tax  is  ass 
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by  the  City  he  is  not  to  be  allowed  to  call  its  rights  in  qaestion.  We 
put  this  consequence  of  maintaining  the  theory  of  the  plaintiff's 
case  merely  as  illnstrative.  We  have  considered  the  subject  care- 
folly,  and  have  given  the  reasoning  in  the  Dees  case  on  which  we 
found  the  conclasion  that  under  the  act  of  1892  the  citizen  can  ques- 
tion the  validity  of  the  annexation  proceedings.  We  do  not  feel  at 
liberty  to  apply  a  different  rule  to  the  police  jury.  We  can  not  hold 
when  the  jury  in  the  exercise  of  its  powers  encounters  the  claim  of 
a  city  or  town  that  part  of  the  parish  has  been  detached  for  all  pur- 
poses of  parochial  taxation  and  brought  within  the  limits  of  the  City, 
that  the  parish  must  desist,  accept  the  pretensions  of  the  City,  or 
invoke  the  other  method  of  procedure  the  argument  supposes  to 
be  necessary.  At  least,  we  hold  no  such  procedure  is  necessary  under 
the  circumstances  shown  by  the  record  of  a  municipal  corporation 
claiming  jurisdiction  for  years  over  the  disputed  territory  with 
absolately  no  law  to  sustain  the  claim,  and  when,  as  it  seems  to  us, 
the  attempt  nnder  the  act  of  1892  to  accomplish  the  annexation 
treated  the  act  as  directing  curative  proceedings,  though  it  had  no 
&ach  purpose.  Instead  of  the  preliminary  petition  required  by  the  act, 
there  is  a  petition  signed  by  parties  residing  in  the  city  as  well  as  by 
those  residing  in  the  territory  to  be  added,  with  no  satisfactory  proof 
that  these  last,  t.  e.,  the  number  required,  ever  petitioned  for  the 
annexation,  and  instead  of  two  elections  separately  held,  there  is, 
withont  the  slightest  warrant  in  the  act,  an  election  held  of  the 
electors  of  the  city  and  of  the  electors  of  the  territory  sought  to  be 
annexed.  As  we  read  the  record  there  is  no  adequate  proof  of  a 
majority  vote  for  the  annexation,  cast  by  the  electors  of  the  territory 
to  be  added;  nor  of  the  expression  of  the  voters  in  the  city,  if 
indeed  the  method  of  voting  admitted  of  any  such  proof.  It  seems 
to  us  that  the  contrast  between  the  proceeding  in  1884  and  the 
requisites  of  the  act  of  1892  is  too  marked  to  admit  the  least  sanc- 
tion under  that  act  to  the  attempt  at  annexation  in  1894.  In  our 
view  the  city  has  failed  to  sustain  its  demand.  The  Act  No.  110  of 
h.SO  gave  no  authority  for  the  asserted  extension.  The  act  of  1892 
^as  on  the  statute  book  when  the  proceedings  for  the  extension 
were  concluded  at  the  latter  period,  but  as  already  indicated  there 
^as  no  compliance  with  the  act. 

The  city  has  pleaded  the  prescription  of  ten  years,  and  the  closely 
connected  defence  of  estoppel  is  pleaded,  both  defences  founded  on 
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the  adminiBtration  of  the  city  over  the  dtspated  territory.  Vi 
not  apply  pmacription  to  deprive  a  political  corporation  of  gi 
mental  fuoctlona  incapable,  in  oar  view,  ot  surrender.  The 
books  and  declaions  of  other  States  in  which  cases  have 
nud«r  statntes  tike  onrs  recognize,  nnder  certain  circnmst 
an  estoppel  of  any  qnestion  by  the  individual  of  the 
ence  of  the  mauicipal  government  nnder  which  he  lives,  i 
which  be  has  been  benefited.  We  reach  the  conclaslon  in  De 
Lake  Gbariee  there  is  no  boais  in  that  case  for  the  estoppel 
taxpayer,  and  In  oar  examination  we  have  given  fnll  weigbt 
authorities  cited  by  the  city.  We  can  not  find  the  basis  to  hoi 
the  police  Jury  is  estopped,  or  conld  by  any  act  or  conduct  pr 
itself  from  exerting  its  fanctions  of  government,  that  is  to  say 
levying  the  taxes  for  the  present  and  future,  but  we  reeer 
express  no  opinion  as  to  the  right  ot  the  jury  to  assert  at  this 
the  power  of  taxation  of  property  in  the  disputed  territory  th 
has  not  exercised  for  some  years. 

We  have  given  careful  attention  to  this  and  that  of  Dees  i 
the  city.  If  we  have  not  dealt  specially  with  each  phase 
argument  and  aothorities  cited  on  behalf  ot  the  city,  none  tt 
the  case,  in  all  Its  aspects,  has  had  our  full  consideration,  I 
have  deemed  the  decision  controlled  by  the  views  expressed  i 
opinion.  We  are  deeply  sensible  ot  the  inconveniences  thi 
resnlt,  but  find  no  escape  from  remitting  the  city  to  appropriat 
ceedlngs  for  the  annexation  sought  In  1884,  without  any  law 
and  again  attempting  In  1894,  without  conforming  to  the  req 
exacted  by  the  act  of  1892.  Our  decision  will  at  least  car 
compensating  benefit  ot  settling  a  question  ot  embarrassment 
parties  In  the  past,  and  apt  to  cause  trouble  In  the  fntore, 
adjusted  in  the  mode  open  to  the  city  of  complying  with  the 
1892. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgu 
the  lower  court  be  affirmed  with  costs. 

Watrinb,  J.,  in  a  written  opinion  dUaeata. 
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No.  12,462. 
George  W.  Taylor  vs.  Almanda  &  Bro. 

Th*t  coart  uKain  alUrms  that  the  amount  claimed  by  plaiatlff  is  the  test  of  jurisdic- 
tion of  this  court  of  the  incidental  demands.    11  La.  R.  463 ;  8  La.  167. 

The  plaintiff  suing  on  the  commutative  contract  can  recover  for  partial  per- 
formance, but  the  measure  of  recovery  is  necessarily  not  the  contract  price, 
but  the  benefit  the  proof  shows  the  defendant  derived  from  the  partial  per- 
formance.   3  La.  1 ;  4  La.  465 ;  7  La.  134. 

AauUacbment  will  not  lie  of  funds  brought  within  this  jurisdiction  of  this  court 
to  pay  the  debt  binding  on  the  attaching  creditor  and  which  payment  he 
»eeks  to  defeat  by  bis  attachment.  . 

\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans* 
*  *    King,  J. 


E.  W.  Huntington  and  Edward  Barrett  for  Plaintiff,  Appellant. 


Lamar  C.  Quintero  for  Defendants  and  Appellees. 


Wm.  C,  Dufour  and  Geo,  W,  Moore  for  A,  G.  Slangerup,  iQtervenor, 

Appellee. 


Dart  &  Kernan  for  Thomas  Killeen,  Intervenor,  Appellee. 


Chas.  J.  TMard  and   John  Clegg  for  Liquidators  of   the  Bank  of 
Commerce,  Intervenors,  Appellees. 


John  Dymond,  Jr.,  for  Barthelemy,  Intervenor,  Appellee. 
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Sabmitted  on  briefs  December  3,  1897. 
Opinion  handed  down  December  28,  1897. 
Rehearing  refused  April  4, 1898. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  appeal  is  by  plaintiff  from  the  judgment  dismissing 
nis  aait  and  accompanying  attachment  for  the  amounts  claimed  to  be 
<iQe  him  on  his  contract  to  furnish  defendants  with  a  sugar  mill  and 
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appDrtenances,  and  for  extra  or  additional  machinerf  he  allege 
obtained  from  him  by  defendanta. 

The  contract  made  by  W.  R.  Taylor,  "aitent,"  with  defen 
provides  that  the  mill  on  the  RosebiU  plantation  Is  pare 
by  them  from  Taylor;  ie  by  him  to  be  shipped  to  defen 
in  Mexico,  the  price,  ten  thonsand  dollars,  to  be  paid  one -ball 
when  the  contract  ie  signed,  the  residue  In  eqnal  Instalments,  < 
sixty  days  an4  the  other  when  the  mill  Is  erected  on  defenc 
'  plantation,  Taylor  to  provide  the  engineer  for  the  erection  c 
mill,  and  defendants  to  fnmish  certain  materials  and  fnlfll 
obligations  incident  to  tbe  pntting  np  of  the  mill.  The  defen 
sapposed  Taylor  was  the  owner  o(  the  mill,  bat  it  transpired  i 
ward  he  was  not,  bnt  had  an  agreement  to  bay  from  tbe  own 
the  plantation  on  which  tbe  mill  was  placed.  The  defendants 
plained  of  delay.  In  execating  tbe  contract,  and  with  greater  r 
as  they  conceived  becaaae  on  the  faith  of  it  they  had  paid  ^ 
Taylor  the  greater  portion  of  the  ten  thousand  dollars.  When  de 
ant  learned  not  only  Taylor  wasnot  the  owner  of  tbe  mill,  bnt 
ing  an  arrangement  to  buy  it  had  not  completed  its  pnrchaee, 
became  alarmed,  not  only  for  tbeir  crop  dependent  on  tbe 
for  which  they  bad  contracted,  bnt  apprehensive  of  the  loss  o 
large  amount  of  their  money  paid  W.  R.  Taylor  in  advance  o: 
delivery.  Thereupon,  defendants  employed  an  attorney,  bri: 
about  a  meeting  of  W.  R.  Taylor  and  tbe  mill  owner  anxious  tc 
bnt  unwilling  to  deliver  the  milt  without  payment  of  the  price 
this  action  of  defendants,  and  their  vigorous  demand  that  tbi 
owner  should  be  paid  at  once  by  Taylor,  and  for  tbe  fulfilment  < 
contract  to  ship  tbe  mill,  resulted  in  bis  payment  (or  tbe  mill  ai: 
shipment  to  defendants  late  in  the  (all  and  more  than  ninety 
after  his  contract.  The  mill  appurtenances  included  In  Taylor's 
tract  were  to  be  made  by  the  machinist  employed  by  Taylor 
defendants  aboat  the  same  time  they  ascertained  tbe  cause  o 
delay  in  delivering  the  mill,  learned  also  that  the  macbinlBt  iMt 
would  not  deliver  the  appurtenances  without  payment.  Therei 
after  some  discussion  and  an  effort  to  obtain  tbe  appurtenance* 
defendants  were  compelled  to  give  tbeir  notes  to  the  macbinie 
the  amount  due  by  Taylor  on  his  contract  with  tbe  machinist.  . 
all  this  action  on  the  part  of  defendants  In  respect  to  the  mil 
machinery  Taylor  had  bound  himself  to  furnish,  the  property 
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finally  shipped  to  defendants'  ^plantation  in  Mexico.  Defendants 
have  provided  the  funds  here  to  pay  their  notes,  but  Taylor  through 
his  agent  in  Mexico  urging  defendants  to  remit  the  funds  for  pay- 
ment of  the  notes  and  informed  as  soon  as  it  was  made  of  the  bank 
to  which  the  money  was  sent,  attached  the  funds  when  they 
reached  here  and  thus  seeks  to  defeat  their  application  to  pay  the 
notes.  This  brought  forward  the  note  holders  to  resist  his  preten- 
sions by  their  interventions  in  this  case.  They  aver  their  right  to 
the  fands  under  the  facts  and  the  instructions  to  the  bank  accom- 
panying the  remittance,  and  they  aver  that  W.  R.  Taylor  and  his 
principal  are  estopped  from  contesting  the  application  of  the  remit- 
tance to  pay  the  notes.  The  controversy  thus  presents  the  issues  of 
the  right  of  plaintiff  to  recover  on  his  contract  with  defendants,  and 
whether  the  plaintiff  can  attach  the  funds  remitted  under  the  cir- 
cumstances shown  by  the  record  to  pay  the  debt  Taylor  was  bound 
to  pay  and  for  which  defendants  by  his  default  had  to  provide. 

The  plaintiff  in  his  petition  charges  defendants  with  the  contract 
price,  ten  thousand  dollars,  and  with'  items  for  alleged  extras  claimed 
to  have  been  furnished  defendants;  he  gives  them  credit  for  seven 
thoasand  two  hundred  dollars,  paid  by  them  and  for  the  notes  they 
gave,  and  sues  for  the  residue,  two  thousand  four  hundred  dollars, 
he  alleges  is  due.  The  defendants  deny  the  execution  of  the  con- 
tract; allege  there  was  no  contract  with  plaintiff,  that  he  is  merely 
interposed  by  the  real  party  to  the  contract,  W.  R.  Taylor;  there 
is  the  averment  of  losses  sustained  by  defendants  by  the  non- 
execution  of  the  contract  on  which  plairttiff  sues,  and  the  defend- 
ants reconvening  claim  heavy  damages.  The  note  holders  in  their 
interventions  allege  the  circumstances  under  which  defendants  issued 
their  notes  and  remitted  the  funds  for  their  payment,  aver  their 
rigfit  to  the  funds  and  that  plaintiff  is  estopped  by  his  conduct  from 
levying  on  the  funds  under  his  attachment. 

There  is  a  motion  to  dismiss  plaintiff's  appeal,  and  in  support  of 
this  dismissal  it  is  urged  tho  amount  involved  is  below  the  jurisdic- 
tional limit  of  this  court.  The  motion  overlooks  the  amount  claimed 
hy  plaintiff  in  excess  of  two  thousand  dollars,  which  carries  juris- 
diction of  the  incidental  demands.     Buckner  &  Robinson  vs.  Baker, 

11  La.  462;  Hart  vs.  Lodwick,  8  La.  167;  Colt  vs.  O'Callaghan,  2  An. 

1S9;  Gnion  vs.  Brown,  6  An.  112. 
A  great  portion  of  the  voluminous  testimony  put  into  this  record 
23 
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Is  devoted  to  the  propositions  tbat  derendants  had  no  contract 
plaintiff,  but  dealt  with  W.  R.  Taylor,  and  that  neither  owned 
mill  stipulated  by  the  contract.  All  this  testimony  ard  the.diacni 
on  tbeee  points  may  be  laid  oat  o(  view.  One  may  contra 
bis  own  name  for  another,  who  may  sue  to  enforce  it.  Defenc 
are  witbont  interest  to  inquire  into  the  relations  between  pla 
and  W.  R.  Taylor,  which  it  Is  claimed  accoants  tor  the  contra 
Taylor's  name,  described  as  "  agent."  It  is  enough  for  defenf 
that,  whether  sued  by  Taylor  or  bis  allefied  principal,  they 
deprived  of  no  defence.  The  fact  that  at  the  dale  ot  the  con 
Taylor  did  not  own  the  mill,  had  apeed  to  buy  it  for  a  price 
than  the  defendants  were  to  pay,  can  exert  no  influence  oi 
main  Issue  whether  be  ezecnted  his  contract  to  deliver  the  ml 
defendants. 

The  plaintiff  who  sues  to  enforce  the  commutative  contract  i 
show  performance.  Taylor's  obligation  was  to  deliver,  i.  e.,  sbi] 
mill  and  appurtenances.  Defendants  were  to  pay  part  cash  am 
residue  In  sixty  days,  and  the  flnal  payment  when  the  mlli 
erected.  It  is  claimed  by  plaintiff  there  was  no  default  bocausi 
mill  bad  to  be  taken  down  and  prepared  for  shipment  on  the  i 
tatiou.  That  it  seems  to  ns  fnrnlshes  no  answer  to  Taylor's  ei 
omission  to  pay  for  the  mill  he  bad  bound  himself  to  furnish 
defendants'  action  compelled  that  payment  by  him ;  nor  is  it  lesi 
pressiye  on  this  branch  of  the  case  that  In  the  lonji  Interval  tron 
date  ot  the  contract  to  the  compelled  payment,  the  mill  o< 
refusing  delivery  without  payment,  was  under  the  impressiot 
delay  in  paying  him  was  owing  to  defendants'  failure  in  their 
ments  to  Taylor,  when  in  point  of  fact  he  had  received  a  sum 
defendant  in  excess  of  the  requirement  of  their  contract.  Obtai 
their  money  on  the  faith  of  his  contract,  and  not  paying  a  dolli 
the  mill  until  their  action  brought  forward  the  mill  owner,  and 
strained  payment  to  him,  exposed  defendants  not  only  to  the  ri 
serious  injury  to  their  crop  dependent  on  the  mill,  but  to  the  k 
their  money  in  bis  bands,  and  to  serious  annoyance  and  tro 
All  this  we  must  consider  in  connection  with  the  issne  he  tendt 
the  taithfol  execution  of  his  contract.  He  stands  in  a  still  mori 
favorable  attitude  in  respect  to  the  mill  appurtenances.  All  h 
toward  executing  that  part  of  bis  contract  was  to  employ  tfa« 
chinist.     He  says  be  paid  blm,  but  in  this  be  is  directly  contrad 
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by  the  testimony  of  the  machinist,  if  we  do  not  err  in  onr  apprecia- 
tion of  that  testimony.  It  is  quite  certain  Taylor  never  obtained  the 
machinery,  nor  made  the  slightest  effort  to  get  it.  It  is  equally 
certain  the  machinist  woald  not  deliver  withoat  payment,  and 
defendants  had  to  give  their  notes  afterward,  providing  money  for 
the  payment,  to  get  the  machinery  included  in  his  contract  and  in- 
dispensable to  the  mill.  In  his  account  he  credits  defendants  with 
the  notes,  not  at  all  consistent  with  his  attempt  to  seize  their  money 
forwarded  to  pay  the  notes.  But  the  credit  is  not  the  equivalent  of 
performance  of  his  contract.  In  our  opinion  the  plaintiff  fails  on 
the  issue  of  performance  of  his  contract. 

Oar  attention  has  been  directed  to  the  line  of  authorities  that 
entitles  the  plaintiff  to  some  recovery  when  he  shows  partial  per- 
formance of  the  commutative  contract.  Our  jurisprudence  on  the 
subject  is  defined.  When  there  is  a  partial  performance  the  recov- 
ery is  not  the  contract  price,  but  is  measured  by  the  benefit  of  the 
part  performance.  Loreau  vs.  Declouet,  8  La.  I ;  Etie  vs.  Sparks,  4 
La.  465;  Dyer  vs.  Seals,  7  La.  134.  If  it  is  claimed  that  the  ship- 
ment of  the  mill,  brought  about  by  defendants'  efforts  to  avert  the 
serious  consequences  with  which  defendants  were  menaced  by  the 
course  of  W.  R.  Taylor,  is  part  performance,  we  are  confronted  by 
the  fact  that  defendants  have  paid  out  on  the  contract  seven  thou- 
sand two  hundred  and  thirty -seven  dollars,  and  that  their  notes  are 
extant  for  one  thousand  seven  hundred  and  seventy- five  dollars  for 
the  machinery.  This  view  omits  all  consideration  of  trouble  and 
expense  of  defendants,  well  calculated  to  grow  out  of  the  course  of 
W.  R.  Taylor  in  reference  to  this  contract.  We  fail  to  find  in  the 
record  the  basis  of  benefit  derived  by  defendant,  on  which  we  can 
adjudge  defendants  liable  over  and  above  the  amounts  paid  and  that 
for  which  they  have  become  liable  by  reason  of  the  contract. 

The  conventional  demand  of  the  defendants  is  not  pressed.  The 
demand  of  plaintiff  for  machinery  beyond  that  embraced  in  his*  con  - 
tract  is  not  exhibited  by  the  testimony,  not  at  least  with  the  cer- 
tainty on  which  we  can  have  any  judgment.  It  appears  that  in  an 
effort  to  adjust  the  claim  for  this  extra  machinery  it  was  proposed  to 
award  five  hundred  dollars  for  that  claim.  It  does  not  appear  that 
defendants  assented  to  it,  and  plaintiff  does  not  claim  the  award. 
In  our  view  on  this  part  of  the  case  there  should  be  a  judgment  of 
non-suit. 
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To  maintain  the  attachment  ot  the  taods  levied  on  in  this  c 
la  urged  the  note  holders  for  whom  defendanta  made  the  rem! 
acqnired  do  right  to  the  (nnds  merely  by  the  remittance.  . 
va.  Cockbarn,  i  N.  S.  687;  Oliver  vs.  Lake,  3  An.  78;  Hill.  M 
&  Co.  Ts.  Simpson,  8  An.  45.  Our  conclusioD  that  plaintilT  I 
demand  against  defendants  renders  nnlmportant  the  diacuse 
hia  right'to  attach  the  funds  under  the  circamstance  of  thn 
tance;  bnt  it  is  not  inappropriate  to  say  the  applicability 
funds  to  pay  the  notes  and  the  exclusion  o(  any  interference 
plaintiff's  attachment  rests  on  groande  beyond  the  scope 
authorities  that  maintain  the  creditors'  right  to  attach  nn 
owner  ot  the  property  has  lost  control.  The  notes  were  given 
machinist  to  pay  the  debt  that  should  have  been  paid  by  Tayl< 
the  money  is  remitted  to  pay  the  notes.  Ot  this  be  was  well 
and  has  treated  the  notes  as  payment  of  the  debt  be  owed  tli 
cbinist  by  giving  defendants  credit  tor  the' notes.  His  attac 
in  effect  seeks  to  defeat  the  payment  of  his  own  debt,  the  pn 
for  which  was  made  with  fnll  knowledge  and  of  the  beneSt  of 
he  has  availed  by  tbe  credit  he  gives.  Again,  if  his  attac 
prevailed,  his  attachment  as  a  breach  of  duty  to  plalntitfa  wo 
attended  with  tbe  serious  consequence  of  leaving  tbem  lia 
tbeir  notes.  Still  leas  can  an  attachment  be  maintained 
who  has  contribated  to  bring  tbe  funda  within  that  juriadici 
influencing  the  owner  to  aend  here  for  a  purpose  tbe  attac 
would  completely  defeat. 

It  is  therefore  ordered,  adjudged  and  decreed  that  as  to 
tiff's  demand  in  his  supplemental  petition  tor  "  extra"  or  add 
machinery  there  be  judgment  b(  non-suit,  and  in  all  other  r< 
the  judgment  of  tbe  lower  court  be  aSIrmed  with  coats. 


No.  12,648. 
Abbot  L.  Dees  va.  City  of  Lakb  Charles. 

sued  for  taxes  by  a  mualalpal  oorporaciuii  clalmlag:  povsi 
he  temcory  embracltig  hlB  properlj'  underthe  proceeding!  li 
Dry  IB  allegecl  to  bare  beea   aiineicd  to  auch  city  may  rellW 
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the  record  shows  no  substantial  compliance  with  the  statute  In  the  proceed- 
ings on  which  the  corporation  relies.  Act  No.  110  of  18S0;  47  An.  5S9;%Vct  No.  105 
of  IWKi.  * 

\  PPEAL  from  the  Third  Justice  Court  for  the  Parish  of  Calcasieu. 
"*  *^    J.  A,  Kinder,  J, 


Randall  H.  Odom  for  PJaintifT,  Appellee. 


Jerry  D,  Cline,  City  Attorney,  for  Defendant.  Appellant. 


Argued  and  submitted  December  15,  1897. 
Opinion  handed  down  March  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  defendant  appeals  from  the  judgment  maintaining 
the  injacction  obtained  by  the  plaintiff,  restraining  the  collection  of 
taxes  on  his  property  assessed  by  defendant. 

The  ground  of  plaintiff's  suit  is  that  the  limits  of  the  city  of  Lake 
Charles  are  fixed  by  the  charter  of  the  city  granted  in  1867;  that  his 
property  is  beyond  those  limits ;  that  the  corporate  authorities  have 
illegally  levied  taxes  on  plaintiff's  property  under  color  of  certain 
proceedibgs  for  the  extension  of  the  city  limits,  and  these  proceed- 
ings are  attacked  as  affording  no  warrant  for  the  levy  of  the  taxes 
sought  to  be  enjoined.  The  defendant  excepted  to  the  suit  on  tbe 
groQDd  that  since  its  institution  the  taxes  had  been  paid  by  a  citizen, 
and  hence,  there  was  no  longer  any  subject  of  controversy ;  it  is  also 
claimed  the  plaintiff  is  estopped  from  contesting  the  annexation 
because  of  benefits  derived  by  him  from  the  City  as  extended,  and 
the  defence  insists  that  the  city  limits  have  been  extended  so  as  to 
embrace  his  property,  and  that  these  proceedings  can  not  be  assailed 
by  him  in  this  form  of  controversy. 

If  the  plaintiff  had  a  cause  of  action  against  the  city,  it  seems  to  us 
his  suit  is  not  to  be  dismissed  becaube  a  third  party  without  the  con- 
sent or  knowledge  of  the  plaintiff  pays  the  tax,  the  collection  of 
which  plaintiff  enjoins.  We  think  the  motion  to  dismiss,  on  this 
ground,  was  properly  overruled. 

An  examination  of  the  testimony   on   the   defence  of   estoppel. 
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ioaa  not  impreBs  as  ae  exhibiting  any  satisfactory  groonc 
which  esfoppels  from  conduct  are  nsaally  derived.  The  pli 
was  a  minor  In  1894.  As  we  gather  he  voted  at  a  mnniciptl 
tion  in  1895,  hardly  sufficient  to  conclude  him,  and  If  oar  appi 
tion  of  the  testimony  is  correct,  the  ward  in  which  he  lived  waa 
posed  ia  part  of  the  domaia  of  the  original  city.  We  are  se 
there  are  cases  in  which  the  individttal  may  be  estopped  from 
testing  a  tax  or  contribution  for  some  special  beDefit  he  hi 
rived.  We  find  In  the  record  no  basis  of  that  natare  to  hold  ; 
tlfl  liable  tor  the  tax  he  resists.  The  asserted  advantage  he  in 
mon  with  others  is  supposed  Co  have  derived  by  the  iaclusiou  i 
property  within  the  city  limits  ie  iuanBBcient,  to  hold  him  b 
These  exceptional  cases  in  which  the  citizen  may  be  bonnd  foi 
ticnlar  benefits  conferred  on  hts  {>roperty  are,  of  course',  not  t 
the  scope  of  this  opinion  or  decree. 

It  is  urged  that  a  municipal  corporation  claiming  to  have  enl 
its  territory  in  accordance  with  law,  la  protected  from  coll 
attack  upon  the  corporate  capacity  it  asserts.  The  prop^Micii 
are  called  on  to  affirm,  varied  in  form.  Is  that  notwithstandii 
conditions  prescribed  by  law  for  extending  the  limits  of  towi 
cities,  there  can  be  no  denial  by  the  taxpayer  or  citizen  of  thi 
porate  capacity,  when  the  municipal  corporation  urges  its  d« 
against  him  based  on  the  extended  Jurisdiction  claimed  by  chi 
porstlon,  but  conferred  upon  it  only  on  the  conditions  exaci 
the  statute.  The  extension  of  the  limlta  of  towns  and  cities  in 
□ot  only  the  interests  of  the  citizen,  but  political  consequen< 
Importance.  Sach  extensions  diminish  the  territorial  jnrisdicti 
parishes  placed  by  the  organic  law  under  the  control  of  the  i 
Jury.  Constitntion,  Arts.  249,  250,  el  teq.  The  boundaries  of  pti 
can  not  be  changed  except  in  the  mode  pointed  out  by  the  lai 
on  the  argmnent  advanced  In  this  cose  the  territory  of  the  i 
must  be  deemed  to  be  curtailed  whenever  any  mtinlcipal  cor 
tion,  within  its  limits  points  to  the  law  antborizing  the  ezti 
of  corporate  limits  on  certain  well  defined  conditions, 
avers  compliance  with  the  statute.  If  the  mnnicipal  corpoi 
is  on  the  parish  line,  the  same  line  of  argument  would  i 
tain  that  the  boundaries  of  contignoas  parishes  must  be  ace 
as  altored,  whenever  the  municipal  corporation  avers  ao 
tension  of    its  limits  Into  au  adjoining  parish  and   holds    up 
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act  of  1892,  whe&ber  or  not  complied  with.  Oa  this  thsDry,  too,  we 
are  asked  to  affirm  that  the  citizen,  without  his  consent,  is  to  be 
transferred  from  the  parochial  inrisdiction  with  which  it  may  be  he 
s  entirely  content,  to  another  jurisdiction,  that  is  of  the  municipal 
corporation,  and  its  mere  claim  of  absorption  of  the  territory  in 
which  the  dissenting  citizen  resides,  is  to  close  his  month  and  silence 
his  objection  that  the  asserted  extension  of  the  city  limits  is  utterly 
destitute  of  legal  sanction.  Changes  of  territorial  jurisdiction, 
directed  by  the  Legislature,  whether  by  the  creation  of  municipal 
corporations,  or  of  parish  lines  or  other  changes  in  the  distribution 
of  territory  between  the  old  and  new  organizations,  often  carry 
results  deemed  burdensome  to  the  citizen;  but  he  must  submit  to 
the  legislative  disposition  of  a  subject  deemed  policical  in  its  char- 
acter. See  Cooley,  Constitutional  I^imibations,  p.  500;  Layton  vs. 
Monroe,  50  An.  — ,  not  reported.  Our  Constitution  has  restricted 
even  the  power  of  the  Legislature  on  this  subject  (Art.  250).  But 
the  argument  pressed  on  us  is  substantially  that  the  changed  jurisdic- 
tion of  the  domicile  of  the  citizen  with  different  instrumentalities 
of  local  government,  of  varied,  and  It  may  be  increased  taxation  of 
his  property  and  similar  consequences  incident  to  transferring  the 
citizen  without  his  consent  from  one  to  another  jurisdiction, 
are  all  to  be  forced  on  him  whenever  the  municipal  corporation 
advances  the  claim  of  extended  jurisdiction  and  asserts  compliance 
with  the  law  permitting  no  such  extension,  unless  the  conditions  are 
observed  it  so  explicitly  exacts.  Compliance  with  these  conditions 
in  the  interest  of  the  public  as  well  as  of  the  citizen,  he  is  not  to  be 
permitted  to  question.  The  claim  of  the  de  facto  corporation 
and  the  existence  of  the  statute  is  to  stand  in  place  of  perform- 
ance of  all  the  conditions  of  the  statute.  With  full  appreciation 
of  the  scope  of  the  legal  principle  the  basis  of  the  exclusion  of 
collateral  attack  on  asserted  charters,  we  can  not  give  it  the 
application  contended  for  by  the  City.  In  our  opinion  such 
an  interpretation  would  go  far  to  render  nugatory  the  act  of 
1892  in  respect  to  the  conditions  it  enacts  for  the  extension  of 
cities  and  towns.  There  would  be  no  protection  for  citizens  or  par- 
i*»he8  invoking  the  statute  against  unfounded  clainr>s  of  extended 
limits  by  cities  and  towns.  We  affirmed  at  this  term  the  right  of 
ti:e  citizen  to  arrest  illegal  proceedings  of  a  city  council  for  the 
enlargement   of   city  limits.     Layton   vs.   Monroe,   50  An.     In  The 
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Police  Jury  va.  Lake  Charles,  decided  tc-day,  we  recognize  the 
of  the  parish  to  assert  its  jurisdiction  of  the  territor>-  in  contro 
in  thin  anit  withoat  the  necessity  of  first  seeking  the  aid  of  the  I 
ney  Qeneral  in  a  direct  salt  bronght  by  bim.  With  the  most  c 
consideration,  onr  conclnslon  is  that  the  plaintiff  is  not  ex( 
from  bis  right  of  action  to  protect  himself  against  taxes  claim 
be  levied  without  warrant  of  law. 

We  have  considered  the  proceedings  by  which  the  enlargem 
the  lands  of  Lake  Charles  is  claimed  to  have  been  effected. 
«xCen8lon,  attempted  first  in  1884,  was  abortive,  becaose  ther 
no  law  to  authorize  it.  We  adhere  to  the  conciaaion  that  tl 
No.  110  of  1880,  antborizlDg  the  amendment  of  city  charters,  bB 
no  warrant  for  the  addition  to  Lake  Charles  soaght  to  be  ai 
pliahed  in  1884.  The  Act  No.  105  of  1892  caretuliy  preacrib< 
mode  of  enlargicf;  the  territory  of  citiea  or  towna.  The  preiin 
atep  ia  the  petition  to  be  signed  by  one-third  of  the  owners  at 
■erty  within  the  territory  contiguous  to  the  city,  proposed  to  be  t 
The  petition  in  tbls  case  came  from  residents  of  Che  city,  i.  i 
■original  city  ae  well  aa  of  that  territory  proposed  to  be  adde 
which  seema  to  have  been  treated  aa  part  of  the  city.  Aa  mif 
«xpected,  the  petition,  not  as  contemplated  by  law,  from  o 
«xc]Daively  In  the  proposed  addition,  bat  indiscriminately  atgr 
residents  of  the  original  city  or  aa  claimed  to  be  extended, 
make  it  difficult  to  ascertain  whether  it  contained  tbe  sign 
required  by  law.  The  plaintiff  claims  the  proof  not  only  fi 
ehow  tbe  requisite  signatures,  but  afSrmatively  shows  that  tb< 
scribed  signatnres  were  not  obtained.  An  examination  c 
testimony  fails  to  satisfy  us  this  requisite  was  complied 
Upon  that  all  subseqaent  action  under  tbe  statute  de] 
Layton  vs.  Monroe.  Without  observing  the  first  re< 
the  later  proceedings  exhibited  a  wider  departure  from  the  al 
By  its  terms  saccesslve  elections  are  to  be  held  to  ascerta 
aenae  of  the  people  in  reference  to  tbe  proposed  extension,  c 
the  electora  in  tbe  territory  proposed  to  be  added,  the  other  I 
electors  in  the  city  to  which  the  addition  la  to  he  made 
one  election  waa  held,  and  that  by  tbe  electors  of  tbe  city,  thf 
tion  treated  aa  part  of  it,  before,  under  the  law,  it  coald  becon 
of  tbe  city.  At  an  election  thus  held,  while  it  appears  a  mi 
vote  was   cast,   it   must   be   accepted  as   difflcnlt   to  abow   i 
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majority  of  those  residing  in  the  proposed  addition  was  obtained  for 
the  extension.  Nor  do  we  find  any  satisfactory  testimony  that  such 
majority  was  obtained.  It  seems  to  us  without  more,  there  was 
no  compliance  with  the  act  of  1892,  least  of  all  a  substantial  com- 
pliance.  There  seems  to  have  been  the  idea  that  the  proceedings  in 
1894  were  curatives,  or  in  the  nature  of  a  ratification  of  the  proceed- 
ings in  1884.  At  the  election,  such  as  it  was,  the  amendments  to  the 
charter  of  the  city,  as  claimed  to  be  extended,  was  submitted,  not 
the  single  issue  of  extension  to  be  voted  on  separately  at  two 
successive  elections.  Manifestly,  the  act  of  1892  had  not  the  least 
retroactive  effect,  nor  was  it  curative. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed,  with  costs. 

Mr.  Justice  Watkins— For  the  reasons  assigned  by  me  in  the  case 
of  The  City  of  Lake  Charles  et  als.  vs.  The  Police  Jury  of  Calcasieu 
Parish  et  al.,  No.  12,722,  just  decided,  I  dissent  in  this  case. 


No.  12,661. 
Bayne  &  Onorato  vs.  Angelo  Cusimano,  doing  business  under 

THE  NAME  OF  G.    GRANDE   &  Co. 
Ox  Motion  to  Dismiss  Appeal. 
Motion  was  made  to  dismiss  the  appeal  on  the  ground  that  the  order  dismissing 

the  writ  of  attachment  was  interlocutory  and  did  not  work  irreparable  injury. 
That  the  appeal  should  not  be  heard  prior  to  an  appeal  on  the  merits  of  the  cause. 
Bfld     The  Judgment  was  in  nature  final  enough  to  sustain  an  appeal,  and  that  an 

appeal  may  be  taken  from  an  interlocutory  order  which  dissolves  an  attach- 

meut  and  releases  plaintiffs  grasp  on  the  property  attached. 
UuMuestlonably  plaintiff  has  the  right  to  be  heard  on  appeal  in  matter  of  the 

decree  dissolving  the  attachment. 
The  only  Muesiion  is  prematurity,  rei  nan;  there  being  a  necessity,  if  the  attachment 

issued  properly,  of  preserving  a  right  exposed  to  loss,  the  appeal  is  not  prema- 

tare. 

ON  THE  Merits.    . 

(Question  presented:  Can  an  individual  member  of  a  copartnership  become  surety 
on  an  attachment  bond  executed  by  his  firm  as  principal?  Is  he  such  surety  as 
the  law  contemplates  on  a  bond  of  that  character? 

/ffU  :    He  is  not  competent  as  surety. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
A  1    Monroe,  J, 
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Hughes  dt  Favrot  for  Ptainttffs,  Appellanta. 


E.  A.  O' Sullivan  And  E.  Howard  JIfcGiieb,  Jr.,  tor  DeteodaDt,  ^ 


Snbmitted  on  motion  to  dismisB  November  20,  18S7. 
Opinion  handed  down  December  13,  1897. 
ArKued  and  sobmitted  on  Ihe  merits  March  10,  1898. 
Opinion  banded  down  March  21,  1898. 


The  opinion  ol  the  conrt  was  delivered  by 

On  Motion  to  Dibuiss  the  Appeal. 

Brbaux,  J.  After  the  trial  on  a  role  to  diasolve  the  w 
attachment  which  had  been  issued,  a  jadgment  was  reiidere( 
aolving  the  writ  of  attachment. 

A  anapenaive  appeal  waa  taken  to  thie  conrt  from  the  jadgm 
the  District  Court. 

In  thia  court  the  detend&nt  and  appellee  moved  to  diam 
the  Kt^and  that  no  appeal  Ilea  from  an  iuterlocntory  order  di 
ing  the  writ  of  attachment,  and  that  the  interlocntory  orde 
BolTing  the  attachment  doea  not  canae  plaintifts  any  Irrep 
Injury. 

On  the  trial  of  the  mle  the  facta  upon  which  the  plaintiira 
to  sustain  their  attachment  were  made  to  appear  in  evidence. 

Od  the  other  hand,  the  defendant  contended  againBt  the  pi 
of  plaintiff  in  attachment  and  introdnced  his  evidence. 

The  snit  in  so  far  as  relates  to  the  attachment  was  tried  n| 
merits  and  the  rights  involved  in  the  controversy  were  deter 
adversely  to  the  plaintiff. 

The  merits  ot  the  cause  were  not  placed  at  Issue;  the  ml 
was  a  preliminary  proceeding  Id  the  case  and  the  JQdgment  < 
mle  was  interlocntory;  nevertheless  the  decision  may  have  ioi 
a  right  ot  as  great  importance  aa  any  which  can  posaibly  be  in' 
on  the  final  decision. 

The  judgment  dissolving  an  attachment,  placed  at  Issne 
was,  may  be  considered,  in  some  respects,  at  least,  as  in  the  i 
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of  a  final  decree.  The  issues  had  been  us  related  to  the  attachment 
passed  Dpon  by  the  District  Court.  The  judgment  did  not  have  the 
effect  of  dismissing^  the  personal  action,  yet  it  brought  to  a  close  and 
terminated  the  possibility  of  recovering  anything  on  the  property 
which  bad  been  attached.  Moreover,  if  the  plainti£f  were  to  gain 
his  suit  for  the  amount  he  claims,  there  would  be  no  object  in 
appealing  from  the  judgment  in  his  favor  in  the  personal  action. 
He  woald  have  the  right  to  appeal  from  the  judgment,  dissolving  the 
writ  of  attachment,  although  nothing  done  since  the  date  of  the 
judgment,  could  add  to  the  finality  of  the  judgment  dissolving  the 
attachment. 

In  an  early  case  this  court  held  that  an  appeal  lies  from  a  dis- 
charge of  a  garnishee  in  an  attachment  case.  The  facts  may  not  be 
quite  similar  between  the  case  before  us  and  the  case  to  which 
we  refer;  the  principle  is  in  the  main  the  same.  Laverty  vs.  Ander- 
son, 4  M.  606.  In  Hyde  et  al.  vs.  Jenkins,  6  La.  427,  it  was  held  that 
an  interlocutory  judgment  which  releases  the  property  from  attach- 
ment may  be  appealed  from. 

Upon  another  ground  it  strikes  us  the  appeal  should  be  sustained. 

The  property  attached  was  released,  and  it  is  held  by  a  third  per- 
son, by  whom  it  was  bonded  as  being  his  own.  His  right  as  owner 
can  not  be  questioned  on  the  trial  before  the  District  Court  in 
the  present  condition  of  the  case,  even  if  he  be  not  the  owner.  The 
judgment  dissolving  the  attachment  is  binding  on  all  concerned 
until  it  be  reversed  on  appeal,  if  reversible. 

If  a  plaintiff  in  attachment  has  any  right  at  all  he  should  have  the 
right  to  hold  the  property  attached  (or  its  equivalent  in  case  it  has 
been  bonded)  until  the  decision  of  the  case.  Here  the  property  was 
released  and  the  bond  canceled  by  the  effect  of  the  decision  dissolv- 
ing the  attachment. 

A  similar  question,  in  our  view,  was  decided  in  Laverty  vs. 
Anderson,  4  M.  606.  The  court  held  that  the  order  discharging 
the  garnishee  was  so  far  final  that  an  appeal  lies. 

A  similar  view  was  announced  in  Hyde  vs.  Jenkins,  6  La.  427. 

In  view  of  the  foregoing  we  think  the  appeal  should  be  heard,  and 
the  motion  to  dismiss  refused. 

It  is  ordered  and  adjudged  that  the  motion  to  dismiss  the  appeal 
filed  in  this  case  be  refused. 
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Baf  ue  Jt  Oaorato  ti 


On  the  Merits. 

BI.AHCHARD,  J.  PlaiotHTs  brought  init  against  delendaot,  ace 
pftnied  by  attacbment  and  garnisbment  proceedings. 

Detendant  took  a  role  to  dissolve  the  ftttachment  on  se^ 
SToandi,  amoDg  tbem  that  tbe  attacbmeDt  bond  is  Illegal,  lusafflc 
-and  aot  snch  as  the  law  reqaires,  and  that  tbe  surety  tbereon  ii 
auch  as  tbe  law  cod  templates. 

From  a  Judgment  dissolving  the  attachment  plaintiffs  appeal. 

Tbe  ftttacbment  bond  is  signed  by  Bayne  &  Onorato,  aa  princi 
and  by  T.  L.  Bayne  aa  surety. 

Tbe  "T.  L.  Bayne  "  who  signs  as  snrety  ia  one  ot  tbe  partne 
the  firm  of  Bayne  &  Onorato. 

The  qneslioD  presented  is:  Can  an  Individual  member  of  aco| 
nership  become  surety  on  an  attachment  bond  executed  by  hi* 
as  principal?  Is  be  such  security  as  the  law  contemplates  on  a 
ot  that  character? 

It  is  shown  that  the  firm  name  was  signed  to  tbe  bond  by  Ono 
the  junior  member,  while  Bayue,  tbe  senior,  signed  it  as  sure 
his  individual  capacity. 

Because  Onorato,  and  not  Ba}  ne,  signed  the  name  ot  tbe  fir 
the  bond  aa  principal,  can  make  no  difference. 

1/  Bayae,  individually,  were  legally  competent  as  snrety,  he  ¥ 
be  ao  even  thoagb  he  himself  had  already  signed  tbe  firm  nan 
principal. 

It  is  claimed  that  Bayue  &  Onorato  are  an  ordinary,  and  i 
-commercial,  partnersbip,  and  from  this  it  is  contended  that  as 
partner  is  bound  only  for  his  share  of  the  obligation  of  his  bond, 
is  to  say,  lor  one-balf  thereof,  nothing  prevents  one  ot  tbe  pari 
from  becoming  surety  for  bis  copartner  to  tbe  extent  of  the  tsi 
Uability  on  tbe  bond. 

While,  from  the  testimony  found  in  the  record  touching  the  < 
Acter  of  the  business  done  by  tbe  firm,  we  are  by  no  means  sat 
tbls  partnersbip  is  to  be  classed  merely  as  an  ordinary  one,  ii 
appreciation  of  the  question  under  consideration  it  makea  no  d 
«nce  whether  tbe  obligation  ot  the  partners  on  the  attachment 
*e  solidary,  or  each  for  bis  share  only. 

Bayne  &  Onorato — tbe  two  as  one  principal,  whether  viewi 
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ordinary  or  commercial  partners — are  required  by  law  to  give  a» 
surety  on  their  attachment  bond  ^'  one  good  and  solvent  person.'^ 
While  it  is  true,  in  a  sense,  that  a  partnership  is  a  legal  entity,  dis- 
tinct from  the  individual  members,  comprising  it,  there  can  be 
DO  doubt  that  its  several  members,  as  well  as  the  partnership  itself, 
must  be  viewed  as  principals  on  an  attachment  bond  signed  in  the 
Urm  name  for  the  purpose  of  taking  out  an  attachment  at  the  suit  of 
the  firm. 

And  the  extent  of  the  individual  liability  of  its  members  for  the 
obligations  of  the  partnership  does  not  affect  this. 

Mr.  Bayne,  then,  is  a  principal  in  the  attachment  obligation.  He 
is  bound  on  the  bond  in  that  character.  How  can  he  be  both  principal 
and  surety  at  one  and  the  same  time  in  the  same  obligation  and  for 
the  same  liability? 

In  this  connection  the  view  that  would  make  of  this  partnership  a 
third  person  in  its  relationship  to  the  individual  memberi  thereof  is  a 
mistaken  one. 

If  we  admit  that  Bayne  &  Onorato  are  an  ordinary  partnership,  and 
that  Bayne's  liability  on  the  bond  is  that  of  ordinary  partner  only,  would 
the  case  be  different?  Conceding  that  he  is  a  competent  surety  for  the 
part  of  the  obligation  for  which  Onorato  is  bound,  then  we  would  have 
a  surety  for  one-half  of  the  bond  only.  There  is  no  surety  as  to 
Bayne's  part,  and  the  bond  would  not  meet  the  requirement  of  the 
statute,  which  stipulates  that  it  must  be  for  a  sum  equal  to  that 
which  the  creditor  claims.  This  means,  of  course,  that  the  suretyship 
of  the  bond  must  cover  the  whole  amount  for  which  the  bond  calls. 
If  it  be  given  for  only  one-half,  the  bond  fails  to  measure  up  to  the 
legal  standard. 

The  very  definition  of  suretyship  is  that  it  is  an  accessory  promise 
by  which  a  person  binds  himself  for  another  already  bound.  O. 
C.  3035. 

What  other  has  bound  himself  for  Bayne  on  this  attachment  bond? 
What  suretyship  has  he  for  the  obligation  of  the  bond,  whether  the 
whole  of  it  or  part  of  it,  resting  upon  him  as  principal?  None  what- 
ever. 

We  hold,  therefore,  that  Bayne,  one  of  the  partners  in  the  creditor 
firm  suing  out  the  attachment,  is  to  be  viewed  as  a  principal  in  the 
attachment  bond,  and,  being  such,  could  not  become  surety  on  the 
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Bftme  bond.     As  he  was  the  only  secarlty,  tbe  bond  1b  noC  nic 
the  law  contemplates  and  the  attachment  was  rigbtfnlly  diuolve 

Jadgment  affirmed. 

Brbauz,  J.,  dlesenting. 


No.  12,663. 
Mrb.  Bettie  Allen  vs.  Louisiana  National  Bank. 


l/».fo».ifWllI  not  lie  for 

the  purpoui  or  compelling  a  banl 

ruudsof  aiuoceHloDd€ 

□  OBllBd  with  it.  R  ohecli  clravn  by  1 

there  lintblrileiecutoi 

-  rirateetlDgaifiilDBt  llie  payment. 

may  pBrlonn  bey  of/  of 

admin  latratlon  without  the  oonct 

bat  two  o[  tbe  executors  can  cbe> 

ceuloQ  rundB  BgalDBt  th 

6  protest  ol  mird  executor. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orle 
Thiard,  J. 


J.  f.  PUrion  (or  Plaintiff,  Appellant. 
Branch  K.  Miller  for  Defendant,  Appellee. 


Argued  and  submitted  March  II,  189S. 
Opinion  banded  down  March  21,  1898. 

The  opinion  of  the  court  wae  delivered  by 

Watkims,  J.  This  is  a  proceeding  by  mandamus  to  coerce 
respondent  to  pay  over  the  sum  of  nine  thousand  and  twenty- 
dollars  and  twenty-two  ceots  out  of  the  fonds  and  moneys  ol 
encceseion  o(  R.  H.  Allen,  on  deposit  therewith,  upon  a  certain  c 
or  draft  mentioned  and  described  in  the  petition  of  the  relatrii 

In  the  lower  court  there  was  a  judgment  dismissing  the  preli 
ary  writ  and  the  plaiotiff's  suit,  "  without  prejudice  to  her  rlgt 
another  action  before  a  court  of  competent  jurisdiction,"  and 
that  judgment  the  relatriz  prosecutes  this  appeal. 
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The  respoDdent  appeared  and  filed  an  exception  and  answer, 
which  are  of  the  following  tenor,  viz. : 

That  as  a  matter  of  fact,  and  as  averred  in  the  petition,  Ogden 
Smith,  one  of  the  executors  of  R.  H.  Allen,  deceased,  is  a  necessary 
party  defendant  to  this  suit,  and  in  respect  to  said  executor  the 
respondent  pleads  the  exception  of  non-joinder,  and  prays  that  the 
suit  be  dismissed. 

In  the  alternative  that  the  exception  be  overruled,  it  pleads  the 
general  i8sne,and  further  answering,  avers  that  on  the  26th  of  October, 
1894,  the  relators,  Mrs.  Bettie  Allen,  executrix,  and  W.  F.  Collins, 
co-execator  of  the  last  will  and  testament  of  R.  H.  Allen,  deceased, 
conjointly  with  Ogden  Smith,  another  co-executor  thereof,  opened 
an  account  with  respondent  bank.  That  antecedent  to  and  at  the 
time  of  the  opening  of  the  aforesaid  account,  the  two  co-executors 
aforesaid  bad  furnished  Mrs.  Bettie  Allen,  executrix,  with  a  power 
of  attorney,  by  the  terms  of  which  she  was  given  full  power  to  draw 
all  checks  against  said  account,  but  that  subsequently,  on  the  12th  o' 
November,  1895,  respondent  was  duly  notified  by  the  co-executor' 
Ogden  Smith,  that  it  must  not  honor  or  thereafter  pay  any  check 
drawn  against  funds  in  its  possession  belonging  to  the  succession  o. 
R.  H.  Allen,  unless  same  were  signed  by  him.  That  on  the  14th  o 
November,  1895,  the  respondent  bank  was  notified  in  writing  by  the 
Baid  Ogden  Smith,  co-executor,  that  he  had  revoked  and  recalled  the 
aforesaid  power  of  attorney,  and  that  he  had  given  notice  of  its  rev- 
ocation by  publications  made  in  the  daily  newspapers  of  New  Orleans. 

It  farther  avers  that  on  the  9th  of  July,  1897,  it  was  again  notified 
by  Ogden  Smith,  co-executor,  not  to  pay  any  checks  drawn  against 
the  estate  of  R.  H.  Allen  unless  same  were  signed  by  him  in  his 
capacity  of  co-executor,  as  well  as  by  the  executrix  and  his  co-exec- 
utor, Collins. 

It  avers  further  that  on  account  of  said  notifications  it  has  refused 
and  did  decline  and  refuse  to  pay  a  check  for  nine  thousand  and 
twenty- four  dollars  and  thirty- 1>¥0  cents,  which  is  described  in  the 
petition  of  the  relatrix,  by  reason  of  the  absence  of  the  signature  of 
said  Ogden  Smith,  executor,  from  said  check;  and  that  in  its  opin- 
ion, it  had  no  right  or  power  to  honor  a  check  as  the  one  presented 
was  signed,  even  if  the  aforesaid  power  of  attorney  had  not  been 
revoked  and  said  notices  had  not  been  received ;  but  as  said  power 
of  attorney  had    been    revoked  and    said   notifications  had   been 
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received,  it  was  not  aathotized  to  honor  and  coald  not  leEall: 
check  Rgalnst  the  fnnds  ot  the  succession  of  R.  H.  Allen  in  i 
tody  and  ou  deposit  in  its  possession  and  tor  Its  acconnt,  not 
the  signatures  of  the  executrix  and  the  two  co-executors. 

In  other  words,  that  no  part  ot  said  socceasion  fuuds  db 
lawfully  checked  out  ot  the  reapondenb  bank  "  excepb  ap 
check  or  order  ot  all  three  of  the  said  snccession  representati 

It  farther  auswers  and  says  that  it  la  ready  and  willing  to  ; 
check  drawn  against  said  succession  lands  that  is  signed  by  al 
of  the  necessary  parties. 

That  it  is  a  mere  stakeholder,  without  interest  in  the  r« 
this  suit,  or  in  the  fund  deposited  in  its  vault,  and  entruits 
care,  except  to  see  to  it  that  proper  and  legal  vonchera  are  fa 
wh«n  payment  or  diebureemente  are  made  thereof. 

The  check  In  question  Is  of  the  following  form,  to-wit: 

"  $9,024.22  New  Orleans,  La.,  July  7, 

''  Pay  to  the  order  ot  Bettie  Allen,  nine  thousand  and  t 
four  dollars  and  twentytwo  cents,  and  charge  to  the  accona 
estate  of  R.  H.  Allen. 

"  To  the  Louisiana  National  Bank,  New  Orleans,  La. 
"  (Signed)  W.  F.  Collins,  Executor, 

"  Mrs.  Bettib  Allen,  £xecui 

The  testimony  shows  that  on  the  8th  of  July,  1897,  the  At 
seqnent  to  the  execution  ot  the  aforesaid  check,  and  bet 
preseotalioD  to  the  respondent,  same  was  presented  to  Ogden 
executor,  for  hta  ali^natnre,  and  it  was  refused ;  and  that  tb( 
said  check,  as  above  written,  was  presented  to  the  bank  t 
meut,  and  it  was  refused. 

It  farther  appears,  that  upon  presentation  of  the  aforesai' 
to  the  respondent,  ita  vice  president  advised  with  its  attorm 
said  that  It  would  not,  in  hia  opinion,  bfi  safe,  in  honoring  tbi 
as  it  was  presented  for  payment — particularly  in  view  of  th< 
cation  that  Ogden  Smith,  execator,  bad  given  it  previonsly. 

The  statement  made  by  oue  wituess  was  that  "the  bank 
money  on  deposit  to  pay  this  check ;  and  the  only  reason  fa 
ing  to  pay  it  was  his  advice  that  it  would  not  be  a  proper  ai 
clent  discharge  from  liability,  and  would  expose  respondec 
liability  of  having  to  pay  it  a  second  time.  The  only  qui 
whether  or  not  the  check  is  drawn  in  such  a  way  as  to  make ' 
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atory  npon  the  bank  to  pay  it ;  and  its  only  wish  is  to  be  placed  in 
a  safe  position. " 

The  foregoing:  averments  of  the  answer,  and  the  extracts  we  have 
made  from  the  testimony,  will  serve  all  the  necessary  purposes  of  the 
scope  we  propose  to  give  the  present  opinion.  It  is  our  opinion  that 
nnder  the  facts  and  circamstances  detailed,  the  respondent  bank 
was  not  bound  to  pay  the  check  as  presented,  because  Ogden  Smith, 
co-executor,  had  not  affixed  his  name  thereto. 

The  transaction  is  one  totally,  disconnected  from  the  succession  of 
R.  H.  Allen,  which  is  being  administered  in  the  probate  court  of 
Lafourche;  and,  consequently,  while  it  may  be  true,  as  a  general 
proposition,  that  either  one  of  these  joint  executors  may  perform  an 
act  of  administration  within  the  jurisdiction  of  the  court  administer- 
ing same,  it  by  no  means  follows  that  one,  or  two  of  them  can  draw 
the  BQccession  funds  out  of  bank  against  the  positive  protest  of  the 
third  executor — those  funds  being  within  a  jurisdiction  different 
from  that  of  the  succession. 

The  bank  is  a  stakeholder,  residing  in  this  city  and  subject  to  the 
jurisdiction  of  this  court  pro  hac  vice.  The  bank  makes  no  question 
of  the  competency  of  the  Civil  District  Court  to  deal  with  the  ques- 
tlon  at  issue  and  to  determine  it.  Indeed,  we  do  think  it  could  not 
raise  such  an  issue,  and  is  clearly  without  interest  to  do  so. 

But  the  fund  being  within  the  territorial  jurisdiction  of  said  court, 
it  is  competent  to  pass  upon  the  issue  raised;  that  is  to  say,  whether 
or  not  the  respondent  bank  should  disburse  the  funds  on  deposit  for 
the  account  of  the  succession  of  R.  H.  Allen  on  a  check  signed  by 
only  two  of  the  three  executors. 

Finding  that  it  should  not,  what  is  the  proper  decree  to  be  ren« 
dered  in  the  premises? 

We  are  of  opinion  that  the  judgment  should  be  reversed,  and  the 
cause  remanded  for  the  purpose  of  enabling  the  relatrix  to  cite 
Ogden  Smith,  executor,  into  the  Civil  District  Court  for  the  purpose 
of  subjecting  him  to  the  judgment  of  the  same  upon  the  issues  thus 
joined. 

We  note  the  fact  that  after  the  evidence  was  all  in  the  respondent 
bank  tendered  and  offered  to  file  an  amended  and  supplemental 
answer  in  which  new  issues  were  raised  necessitating  the  introduc- 
tion of  additional  testimony.  That  same  being  objected  to  by  the 
counsel  for  relatrix  as  coming  too  late,  and  the  objection  having 
24 
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been  snflt&ined,  the  respondent's  coansel  reeerved  a  bill  of  ezcep 
to  the  rnliuK  of  the  court. 

There  can  be  no  doubt  of  the  corrrectnese  of  the  jodge's  n 
for  had  be  ruled  differently,  the  order  of  proceedings  would 
been  completely  reversed,  and  the  introdacClon  of  teBtimon; 
the  new  iaaneB  raised  would  have  been  begun  anew. 

It  iB  therefore  ordered,  adjudged  n.nd  decreed  that  the  judg 
appealed  from  he  annulled  and  [reverBed,  and  It  is  now  orderec 
decreed  that  the  caase  be  remanded  and  reloBtated,  bo  as  to  ei 
the  plaintiff  to  cite  Ogden  Smith,  ezecntor,  as  a  party  defendant 
that  thereafter  same  be  proceeded  with  according  to  law  ant 
views  herein  expressed. 

It  is  finally  ordered  and  decreed  that  all  costs  be  deducted 
the  funds  in  controversy,  except  those  appertaining  to  Ogden  S 
ezecntor,  and  that  with  respect  thereto  same  await  tbe  jadg 
and  final  disposition  of  the  suit. 


No.  12,727. 
A.  A.  VotMcH^  vs.  Jean  Abcade  Brouillbtte. 

A  creditor  of  a  succession,  or  nn  lieir,  or  tbn  creditor  o(  an  heir,  who  buob 
Bjudgmenlsgaliist  the  tielr,  his  debtor,   and    who  has  had  his  inleres 

Bhowliig  what  tundB  be  has  on  hand. 

While  the  [niereal  of  the  heir  Is  under  seizure,  the  creditor  «lio,  b;  role.  c< 
tbe  Bdmlnistralor  to  account,  does  Dot  thereby  injuriously  affect  *as 
TlghlB  of  his  debtor  or  of  the  aucceaslon  ol  wbloli  tbe  debtor  Is  an  heir. 

An  action  to  compel  an  accounttnK  by  an  administrator  ot  the  suoceasio 
has  never  filed  an  acaoua).  aUhou£h  property  has  been  sold,  cash  re 
uud  a  number  of  years  have  elapsed  since  tbe  auccesalon  wh*  opeoed 
no  good  ground  for  complaint. 

A  PPEAL  from  the  Tenth  Judicial  District  Court  for  the  Par 
i\     Avoyelles.     CuUom,  J. 


A.  V.  Coco  for  Plaintiff,  Appellant. 


Couvillon  &  Son  tor  Defendant,  Appellee. 
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Argued  and  sabmitted  February  11,  1898. 
Op'mioD  banded  down  February  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  was  a  rule  taken  by  the  creditor  of  an  heir  on 
the  administrator  of  a  succession  to  compel  him  to  file  an  account  of 
his  administration. 

It  appears  that  the  creditor  obtained  a  judgment  against  the  heir. 
Under  this  judgment  he  had  seized  the  interest  of  the  heir  in  the 
8Qcce%8ion,  and  after  seizure  claimed,  in  virtue  of  the  seizure,  a  right 
to  compel  the  administrator  to  account. 

The  administrator  interposed  an  exception  to  the  rule  of  no  cause 
of  action.    On  this  exception  the  rule  was  dismissed  with  costs. 

The  case  is  before  us  on  the  appeal  of  plaintiff  from  the  judgment  of 
dismissal. 

Under  the  statute  a  creditor  or  other  person  interested  may  file  a 
rule  or  motion  to  ascertain  whether  an  administrator  has  any  funds. 

The  plaintiff  grants  that  a  creditor  of  the  succession  or  an  heir  has 
the  right  to  compel  the  administrator  to  render  an  account  upon 
motion  or  rule.  But  he  contends  that  a  seizing  creditor  has  no  such 
right  prior  to  the  advertisement  and  sale  of  tlie  property  seized ;  that 
his  only  right  is  to  continue  with  the  seizure  to  a  sale  and  realize  on 
his  claim,  as  a  seizing  creditor,  from  the  proceeds  of  the  sale.  To 
any  one  having  an  interest  is  given  the  right  co  rule  an  administrator 
to  an  account.  This,  in  our  view,  manifestly  includes  the  creditor 
who  has  caused  the  seizure  to  be  effected.  As  a  creditor  he  has  the 
right  to  compel  an  accounting  to  make  certain  how  much  or  how 
little  he  may  be  sold  under  his  seizure.  The  judgment  and 
eeizure  secured  to  him,  as  relates  to  the  succession,  a  standing  in 
court,  and  a  right  of  which  he  can  not  be  divested  during  the  time 
that  the  property  seized  is  in  gremio  legis.  The  indebted  heir  is 
without  power  to  interfere.  No  good  reason  suggests  itself  why, 
during  that  time,  the  creditor  should  not  be  permitted  to  have  fixed 
the  amount  coming  to  the  heir,  his  debtor,  as  the  heir  might  have 
done  had  his  interest  as  an  heir  not  been  seized. 

The  plaintiff  is  not  in  a  position  to  champion  any  right  the  heir 
may  have.  We  did  not,  in  the  course  of  our  discussion,  discover 
that  the  heir  can  possibly  be  made  to  lose,  in  case  of  his  payment  of 
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hia  iDdebtedoeas,  arter  the  aeizQre  of  bis  inteieet.  He  retat 
property  or  right,  ooly  made  the  more  definite  by  the  actlou 
on  the  rule  or  motion  to  compel  the  administrator  to  account]- 

It  will  be  in  time  to  decline  to  entertain  such  a  rale  to  com 
accounting  when  it  will  become  apparent,  in  any  case,  tb 
creditor  Is  harassing  the  legal  representative  and  needlessly  c 
costs  to  be  incnrred.  We  have  diBcovered  nothing  of  the  kjni 
We  are  intormed  by  the  record  that  the  adminietrator  qnali 
Febraary,  1894;  that  he  had  property  sold,  bad  fnnds  on  hai 
has  never  rendered  an  account.  In  view  of  these  facts  it  I 
proper  for  him  to  acconnt. 

In  Snccevlon  of  Tureaud  vs.  Qex,  21  An.  2SS,  the  right  of  ( 
itor  to  be  paid  his  judgment  against  one  of  the  heirs  was  enl 
The  creditorwaa  an  opponent  and  bis  right  to  proceed  thus  to 
an  amoont  due  his  debtor  was  specially  recognized.  If  the  c: 
of  an  heir  can  proceed  by  way  of  opposition  to  recover  the  a 
of  bis  judgment,  a  fortiori  he  should  have  the  right  to  con 
administrator  to  account  to  the  end  that  be  may  ascertain  thi 
of  the  right  held  by  the  sheriff,  nnder  his  seizure  for  hIa,  th< 
Itor's,  acconnt. 

In  Smith  &.  McKenna  vs.  Oharlee,  27  An.  604,  also,  the  cl 
the  creditor  was  recognized  "  as  one  havlnt;  an  Interest "  in  : 
of  the  settldment  of  the  saccesslon  of  which  hia  debtor  was 
the  heirs. 

We  do  not  think  that  we  should  stop  half  way;  this  court  ! 
heretofore  decided  that  "  any  creditor  or  other  person  iotert 
take  In  the  creditor  of  the  heir  (C.  C.  1161);  this,  In  oar 
incindee  the  creditor's  right  to  compel  the  administrator  to 
an  acconnt.  Lastly:  The  proceedings  by  rule  to  compel  the  i 
istrator  to  acconnt  bss  tbe  law's  sanction.  Succession  of  Tow 
3?  An.  114. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jad 
appealed  from  be  annulled,  avoided  and  reversed;  that  the  c 
remanded  for  further  proceedlnna;  that  it  be  reinstated  t 
docket  of  the  court  a  qua,  and  tbe  iesneB  tried  in  accordance  w 
views  above  expressed. 

It  is  ordered  that  the  defendant  and  appellee  pay  the  coats  c 
courts. 
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No.  12,758. 
State  of  Louisiana  vs.  Gaston  Hearsey. 

niir  statutes  prescribe  a  penalty  for  "assault  with  intent  to  coramtt  rape,"  but 
nune  for  "  assault  with  attempt  to  commit  rape." 

A  verdict,  therefore,  returned  for  "  assault  with  attempt  to  commit  rape," 
on  an  indictment  for  rape,  and  a  sentence,  based  thereon,  of  fifteen  years  at 
hard  labor  under  Act  69  of  1896,  prescribing  a  penalty  of  not  exceeding  twenty 
years  for  assault  with  intent  to  commit  rape,  can  not  be  sustained. 

\  PPEAL  from  the  Fifteenth  Jadiciai  District  Conrt  for  the  Parish 


A 


of  East  Baton  Roage.     Brunoty  J. 


M.  J.  Cunningham,  Attorney  General,  JET.  N,  Sherburne,  District 
Attorney  (P.  A,  Simmona,  Jr,,  of  Counsel),  for  Plaintiff,  Appellee. 


r.  Jones  Cross  and  L,  D.  Beale   {Jos,  E.  Generelly  of  Counsel)  for 
Defendant,  Appellant. 

Argued  and  submitted  March  12,  1898. 
Opinion  handed  down  March  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  The  accused    was    indicted   for  rape.     His   trial 
resulted  in  the  following  verdict : 

^'  Guilty  of  assault  with  attempt  to  commit  rape." 

From  a  sentence  of  fifteen  years  at  hard  labor  he  appeals. 

His  case  is  presented  in  a  half  dozen  bills  of  exception,  averring 
errors  in  the  course  of  the  trial  below. 

We  do  not  find  it  necessary  to  pass  upon  all  the  questions  raised. 
One  suffices. 

Before  sentence  was  pronounced,  a  motion  in  arrest  of  judgment 
was  filed  on  the  ground  that  the  verdict  as  returned  is  not  respon- 
sive to  the  indictment,  and  finds  the  accused  guilty  of  an  offence  not 
defined  or  denounced  by  the  law,  and  for  which  no  penalty  is  pre- 
scribed by  statute, 

The  court  erred  in  denying  this  motion. 

The  indictment  charged  the  prisoner  with  violently  and  feloniously 
assaulting  the  prosecurix  and  ravishing  and  carnally  knowing  her. 

The  testimony  justifying  the  same,  the  jury  might  have  found  him 
guilty  of  rape,  or  of  assault  with  intent  to  commit  rape. 
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SUPREME  COURT  OF  LOUISIANA. 


a  Henraey. 


Tbere  are  crimes  denonnced  by  statute  and  for  which  peuUti 
prescribed.     R.  8.  787,  792;  Act  S9  of  1896. 

Bat  there  is  no  each  specific  offence  as  "assanlt  with  atlei 
commit  rape,"  and  even  if  such  verdict  coald,  ander  the  tei 
Sec.  1053  of  the  Revised  Statutes,  be  returned  on  a  prosecatii 
rape,  where  is  the  law  which  prescribea  the  penalty? 

The  section  of  the  law  cited  does  declare  that  if  a  person  be  cb 
with  a  crime  and  on  his  prosecution  therefor  It  does  not  appea 
be  actually  completed  the  offence,  but  it  does  appear  that  1 
attempt  to  commit  the  same,  the  Jury  must  acquit  bim  of  the  o 
charged,  but  find  bim  guilty  of  the  attempt. 

"And  thereupon,"  continues  the  statute,  "such  person  ah 
liable  to  be  punished  in  the  same  manner  as  If  he  had  been  cod' 
upon  an  indictment  for  attempting  to  commit  the  particular  I 
or  misdemeanor  charged  in  the  indictment." 

That  is  to  say,  it  there  were  a  statute  prescriblog  a  penal 
ateautting  with  attempt  to  commil  rape,  thea,  under  the  law  quote' 
accused  person  having  been  tried  tor  rape,  the  trial  judge  could 
passed  upon  him  the  sentence  of  the  law.  But  where  no  law 
specifying  a  penalty  for  assault  with  attempt  to  commit  raj 
sentence  on  such  finding  can  be  passed.  It  were  Idle,  therefoi 
this  jury  to  find  the  accused,  tried  for  rape,  gnilty  of  an  atteii 
commit  rape  and  seek  to  Jnatify  the  verdict  under  the  terms  of 
1058,  when  that  statute  does  not  prescribe  a  penalty  for  the  ol 
and  none  exists  elsewhere  in  the  law. 

It  may  be  true,  as  contended  on  behalf  of  the  State,  thi 
lauKUage  of  the  law  referred  to  authorizes  a  verdict  of  altnt 
commit  the  crime  charged  in  the  Indictment  to  have  been  comn 

But  the  statute  is  imperfect  and  Incomplete  in  not  stating  a  p< 
for  the  offence  of  "attempt"  to  commit  rape,  and  as  no  others 
ekes  it  out  in  this  particular,  It  follows  that  the  verdict  and  sei 
appealed  from  are  without  warrant  of  law.  See  State  vs.  Post 
La-  Ao.  867;  State  vs.  Burden,  38  La.  367. 

The  sentence  in  this  case  is  based  upon  Act  59  of  1896, 
amends  and  re-enacts  Sec.  792  of  the  Revised  Statutes.  Th! 
prescribes  that:  "whosoever  shall  assault  another  by  wilfully  e 
lug  at  him,  or  with  intent  to  commit  murder,  rape,  or  robbery, 
on  convictloo  thereof,  be  imprisoned  at  hard  labor  not  mor< 
twenty  years." 
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The  crime  here,  it  will  be  noted,  for  which  the  penalty  np  to 
twenty  yeftrs  is  prescribed,  is  assault  with  intent  to  commit  marder, 
rape,  or  robbery.     Not  assault  with  attempt  to  commit  those  orinles. 

It  may  be  that  the  jury,  in  the  instant  case,  intended  to  find  the 
prisoner  guilty  of  assault  wiih  intent  to  commit  rape.  But  that  was 
not  the  language  used  and  we  can  not  assume  it.  Nor  is  it  suggested 
in  argament  or  brief  that  such  was  their  intention. 

In  charging  an  assault  with  intent  to  commit  rape,  the  use  of  the 
word  ^'  intention  "  instead  of  *<  intent"  is  not  fatal;  but  it  is  other- 
wise as  to  the  use  of  '^  attempt."  A.  &  E.  Ency.  of  Law,  Vol.  19, 
pp.  957,  958;  State  vs.  Oliver,  38  La.  An.  632. 

On  an  indictment  for  rape,  a  verdict  finding  the  accused  not 
guilty  of  the  crime  charged,  but  '<  guilty  of  an  attempt  to  commit 
rape,"  will  not  support  a  conviction  for  *'  an  assault  with  intent  to 
commit  rape."     A.  &  E.  Ency.  of  Law,  Vol.  19,  p.  968,  note. 

For  the  reasons  assigned,  it  is  ordered,  adjudged  and  decreed  that 
the  verdict  and  sentence  appealed  from  be  annulled,  avoided  and 
reversed,  and  that  the  case  be  remanded  to  be  proceed  with  accord- 
ing to  law. 

Breaux,  J.,  in  a  written  opinion  dissents. 


No.  12,419. 
Charles  Adolph  Schmidt  et  als.  vs.  John  Herberth. 

The  sale  by  beirs  of  their  right  In  a  succession  Is  free  from  the  action  in  rescission 
for  lesion;  if  such  a  sale  is  In  character  aleatory,  in  thut  the  value  of  the  right 
sold  depends  upon  the  duration  or  continuance  of  the  usufruct. 

A  PPEAL  from  the  Civil  District  Court  for  the   Parish  of  Orleans, 
^^    Righti/ry  J. 


Henry  Chiapella  and  Joseph  Brewer  for  Plaintiffs,  Appellants. 


Dart  (&  Kernan  for  Defendant,  Appellee. 
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Arj^aed  and  submitted  March  11,  1898. 
Opinion  handed  down  March   21,  1898. 
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Tfa«  opinion  o(  the  coart  was  delivered  by 

Breaux,  J.  This  was  a  snit  by  plaintilTs  to  set  aside,  on  the  g 
of  lesion  an  act  signed  by  plalntlOs,  transrerring  to  the  dete 
all  their  rights  in  the  saccefision  ol  Catherine  Angueta  Herbert 
Bnrger,  his  late  wife,  who  was  thf  aunt  of  plaiotifTs  and  wt 
Inherited  the  right  tbaa  sold;  by  repreaentatioa  of  their  late  it 
(the  mother  from  whom  plaintiffs  inherited  was  one  of  the  e 
of  the  late  Catherine  Angnsta  Herberth) .  The  other  sister  i 
lateCatberine  AngU8taHerberth,Mrs.  Suhling,  inherited  an  undi 
half  of  the  succession.  S^e  also  sold  her  interest  to  the  defei 
for  a  price  similar  in  amonnt — i.  e.,  one  thousand  dollars.  Mrs. 
ling  was  not  a  party  to  the  salt. 

Mrs.   Catherine  Angnsta  Hetbertb,  late  wife  of  the  defer: 
died  Intestate  in   1892,  leaving   no  children,   and  no  forced 
The  property  was  all  commanity,  and  snbject  to  the  usufrnct  i 
survivor  In  community — t.  e.,  the  defendant  was  usnfmctaary 
the  property. 

The  act  specially  described,  as  property  transferred,  foar  ] 
of  real  estate  and  forty-flve  shares  of  the  capital  stock  of  th< 
ayotte  Fire  Insurance  Company  of  New  Urleans  of  the  par  val 
Btty  dollars  each.  The  act  sets  forth  chat  the  vendors  wer 
inclined  to  wait  for  the  close  of  the  usaf  rnct  and  on  that  acconn 
offered  for  sale  their  interest  in  the  estate;  that  In  selling  the; 
the  usufruct  into  consideration  and  in  coneeqnence  agreed  to  a 
the  price  in  full  settlement  and  eztingulshment  of  all  their  cl 
right  and  inheritance  in  the  premises. 

PlaintiDs  have  abandoned  all  claims  to  the  shares  of  stoch  ( 
Lafayette  Insurance  Company. 

Plaintiffs  now  insist  that  the  amonnt  received  by  tbem  i 
an  equivalent  for  their  interest  in  the  succession  of  their  dec 
aunt,  which  they  now  value  at  more  than  13500.  Their  pe 
recites  at  some  length  the  nature  of  tbe  right  they  claim.  Plal 
complaia  and  aver  that  they  received  the  price  under  the  repn 
tation  that  it  was  a  fair  equivalent  for  their  right  of  inheritanct 

There  was  no  allegation  made  of  fraud,  trickery  or  artifice  o 
sort. 

To  plaintlfTs'  demand  the  defendant  interposed  the  plea  ( 
cause  of  action.  This  exception  was  maintained  by  tbe  Di 
Court  and  plaintiffs'  suit  was  dismissed. 
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From  the  jadgment  of  dismissal  plaintiffs  prosecute  this  appeal. 
The  record  discloses  that  the  asufructaary  rights  ^f  the  defendant 
were  given  consideration  to,  at  the  time  of  the  sale.  It  was  referred 
10  Id  the  deed  as  the  canse  or  motive  which  prompted  the  plaintiffs 
lo  sell. 

The  value  of  all  property  subject  to  usufruct  is  lessened  and 
disturbed  during  the  continuance  of  the  right.  The  date  that  the 
owner  will  enter  into  possession  and  enjoy  the  ownership  is  uncer- 
tain. It  gives  to  the  right  a  character  of  hazard.  The  value 
depended  in  this  case  upon  the  marriage  or  death  of  the  usufructuary. 
Prior  to  one  or  the  other:  marriage  or  death  of  the  usufructuary, 
plaintiffs^  title  wonld  have  been  imperfect  and  not  one  usually  much 
valued  in  commerce.  The  uncertainty  of  the  duration  of  the  usu- 
fruct gives  rise  to  the  aleatory  condition  which  the  plaintiffs  in  their 
^ale  did  not  separate  from  the  price,  but  included  it  as  constituting 
one  of  the  chief  motives  in  selling;  thereby  making  the  right  sold 
one  aleatory  in  character  beyond  question.  The  plaintiffs  themselves 
have  impressed  in  effect  '^  aleatory  "  upon  the  sale  of  the  right. 

In  Parker  vs.  Talbot,  37  An.  23,  the  vendor  had  reserved  the  usu- 
fruct of  the  property  sold  during  her  lifetime ;  the  court  held  that 
the  right  reserved  gave  to  the  sale  the  character  of  an  aleatory  con- 
tract. The  aleatory  contract  defined  in  our  Code  being  a  contract 
3iore  particularly  known  under  the  civil  law,  we  consulted  civil  law 
authority  other  than  ours  upon  the  subject. 

We  translate :  The  property  was  burdened  with  a  right  of  usufruct 
of  uncertain  duration.  The  contract  was  an  aleatory  contract.  Gab- 
riel vs.  Ligouzat,  Vol.  (Dalloz),  30th  January,  1866,  p.  172. 

The  value  of  the  property  sold  depended  upon  the  date  of  the 
death  of  the  usufructuary;  the  contract  was  aleatory.  Fuzier-Her- 
mann,  Vol.  2,  p.  333. 

There  can  be  no  question  of  lesion,  says  Laurent  in  his  work 
^roit  Civil,  Vol.  10,  p.  526,  in  an  aleatory  contract  provided  there 
vaa  no  fraud. 

Here  the  charge  is  not  fraud,  but  a  general  averment  that  the  sale 
^afi  "completed  under  the  representation  and  belief "  that  the  price 
^aa  equal  to  the  value  of  the  right. 

This  court  has  frequently  accepted  assistance  from  the  Court  of 
Cassation  and  from  illustrious  French  jurists  in  construing  and  apply- 
^H  the  articles  of  our  Code  analogous  to  those  of  the  Code  Napoleon. 
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Vlnceot  T».  rreliPli. 

The  allegation  that  "ImpoBition"  had  been  resorted  to;  aaidtlif 
in  Rnaaell  va.  Springe,  10  L.  427,  doea  not  inclade  within  Ita 
the  action  in  which  downright  (rand  ie  charged  In  matter  o(  as 
lesion.  They  ("imposition"  and  "fraud")  were  treated  u 
arate  and  distinct  cansea  of  action  in  the  just  cited  decision, 
«nongh  to  state  tbst  not  only  "no  fraud"  was  here  alleged,  be 
the  "  representation  "  set  np  by  other  counsel  than  those  who  i 
sented  plaintiH  on  appeal,  Is  ao  vagae  that  it  did  not  amonn 
-charge  even  ol  "imposition"  traceable  to  the  defendant;  i 
"*'  imposition  "  to  which  a  "  particular"  meaning  is  given  *□  th 

We  are  not  informed  by  the  record  that  the  sale  was  not  al 
becanse  of  the  extreme  old  age  of  the  purchaser,  or  tor  some 
reason  rendering  it  evident  that  the  chances  of  the  lose  or  f 
the  sale  were  inconsiderable  and  of  no  importance  whatever,  a 
pared  with  the  value  of  the  property.  In  our  judgment,  unit 
Action  ie  manifestly  within  the  exceptions  last  suggested  it  ia  « 
•cause.  The  general  rule  is  that  there  Is  no  ground  to  reaciud 
tract  of  sale  when  it  is  aleatory  in  character,  such  as  we  take 
«ale  here  wae. 

When  the  price  or  the  period  of  entry  into  poaaesslua  and 
tnent  of  the  property  are  nncertain  it  is  exceedingly  difflt 
determine  that  there  was  no  leeion.  Merlin  Droits  Succession, 
p.  427,  Sec.  7. 

This  Is  the  view  of  all  the  authorities  we  have  examined  up 
subject.  The  very  exceptional  cases,  snch  as  suggested  by  Mt 
Vol.  0,  p.  318,  did  not  arise  here. 

It  is  tlieretore  ordered,  adjudged  and  decreed  that  the  jnd 
Appealed  from  be  and  the  same  ia  affirmed. 


No.  12.607. 
William  O,  Vincbnt  vs.  Benjamin  Fbelich. 
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days.  Those  wbo  held  the  premises  under  the  defendants  and  for  their  bene- 
fit, objected  to  the  work  of  repairing,  and  prevented  the  possibility  of  repair- 
ing the  building  within  the  time  stated. 

While  the  lessor  ought  to  make,  during  the  continuanee  of  the  lease,  all  the  repairs 
which  may  accidentally  become  necessary,  the  tenant  should  not  interpose 
obstacles  to  the  work  of  repairing. 

Partial  destruction  remediable  by  repairs  and  which  do  not  require  reconstruc> 
tion,  will  not  give  good  grounds  to  dissolve  the  lease. 

The  judgment  of  those  who  are  skilled  in  matter  of  building  and  the  repair  of 
building  as  to  what  constitutes  reconstruction,  and  what  constitutes  repairs  of 
a  building,  is  entitled  to  great  weight. 

Where  the  lessee  has  property  to  store  Immediately  after  a  fire  the  offer  to  him 
by  the  lessor  of  a  store  room  as  an  accommodation  is  not  ground  to  rescind; 
uur  does  it  necessarily  manifest  a  desire  to  put  an  end  to  the  lease.  The  annul- 
ment of  leases  is  not  favored,  where  the  lessor  is  not  at  fault.  21  An.  23;  6 
An.  .^79. 

^There  lessees  abandon  the  premises,  the  lessor  may,  for  the  purpose  of  minimiz- 
ing the  loes,  offer  "to  let'*  the  property.  Such  acts  will  not  cancel  the  lease. 
6  An.  74. 

Tlie  petition  and  the  document  annexed  are  construed  together,  and  error  in  the 
petition  as  to  Intere>t  was  amended  by  reference  to  the  contract  of  lease 
annexed.    15  L.  116;  5  An.  575. 

\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
il    Monroe,  J, 


F.  L.  Richardson  (Rogers   <&  Dodds  of  Counsel)    for  Defendant, 

Appellant. 


The  opinion  of  the  court  was  delivered  by 

Breaitx,  J.  This  was  an  action  for  rental. 

The  lease  was  entered  into  for  five  years,  beginning  May,  1893. 

The  rental  was  one  hundred  and  fifty  dollars  a  month.  Two  four- 
story  brick  stores,  Nos.  226  and  228  Decatur,  of  this  city,  was  the 
property  leased.  They  were  connected  by  open  arches  in  the 
dividing  wall;  one  could  step  or  move  goods  from  one  building 
to  the  other;  they  were  fitted  up  for  defendant's  plant. 
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E.  Evariste  Moise  for  Plainti£f,  Appellee.  ••«€;*** 
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Argued  and  submitted  December  4,  1897.  '1...^  ,»,, 

Opinion  handed  down  January  24,  1898.  •••.     .n 

Rebeariag  refused  April  4,  1898. 
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A  fire  on  Septembers,  1896,  damaged  one  of  tbe  baildiugs  1 
also  the  plant  of  tbe  leasees.  Tbey  were  manufactnters  of 
clotbiDg,  and  tbe  buildings  had  been  Qtted  ap  tor  the  pan 
baaineee  in  which  tbe  defendants  were  engaged. 

Immediately  after  tbe  fire,  tbe  tenants  aacr«>ndered  poaseai 
tbe  inaorance  companies  in  wliicb  tbey  were  insured,  tor  adjat 
of  the  lose  and  settlement.  They  held  posseBsioQ  until  the 
September,  and  dnring  tbeir  posBeesion  they  refused  to  pern 
builder  employed  by  the  landlord  to  enter  the  building  to 
thereon  aa  he  bad  contracted.  After  the  insurance  adjust* 
completed  the  adjuatment  of  the  loss  of  the  tenants,  the 
resumed  their  poesesslon,  and  retained  It  a  few  daya. 

Tbe  contract  of  leaae  between  the  plaintiff  and  defendant 
tains  tbe  usual  clauses  of  leases,  save  the  following,  which  wi 
inserted  In  tbe  contract:  "  Should  tbe  property  be  destroyed  b 
or  sbonid  tbe  lessee  be  deprived  ot  tbe  use  ot  said  premises  bj 
other  unfortunate  event,  not  due  to  any  fault  or  neglect  on 
part,  then  the  lessee  shall  be  entitled  to  a  credit  for  tbe  nne; 
time  of  the  lease;"  and  the  following:  "  No  repairs  aball  be  < 
the  leeaee  except  Buch  aa  may  be  needed  to  the  roof  or  flc 
rendered  neceaaary  by  fire  or  other  caaaalty,  not  occasioned  I 
lesaeea  fault  or  negligence." 

Returning  to  tbe  matter  of  the  extent  of  tbe  Injury  done 
building,  tbe  testimony  ahows  that  one  ot  the  roofs,  chat  on  I 
ing  228,  was  destroyed  by  the  Are,  and  part  of  tbe  building;  a 
atatemeat  given  ahows  that  the  Injury  (in  addition  to  tbe  de: 
tlon  ot  tbe  root)  was  to  tbe  upper  floora,  etalrway  and  water-c 
which  were  in  the  building  228. 

Tbe  building  adjoining,  226,  was  not  as  badly  damaged, 
builder,  by  whom  tbe  injnry,  after  tbe  fire,  was  carefully  exai 
to  whose  testimony  much  weight  is  given  by  all  parties  to  th 
testified  that  the  detendanta  conld  have  continued  the  operati 
tbeir  plant  after  tbe  damage,  bad  they  chosen  so  to  do,  until  tl 
of  hia  contract. 

The  plainlllT  immediately  after  tbe  fire  altered  another  build 
the  defendants  to  atore  away  their  property,  until  tbe  repain 
made.  He  alao  after  they  had  refused  to  continue  their 
placed  a  notice  "  to  let "  on  the  buildings. 

It  also  appeared  that  the  defendants  desired  to  lessen  the  i 


FIFTIETH  ANNUAL  REPORTS,  1898. 


381 


Vincent  vs.  Frellch. 


of  their  basiness;  that  they  became  the  lessees  of  a  seventy -five 
doUara  a  month  one-bnilding  place,  instead  of  plaintiff's  one  hun- 
dred ai  d  fifty  dollars  a  month  two-building  place;  that  defendants 
dt6  not  make  the  least  inquiry  of  the  builder,  who  was  anxiously 
awaiting  to  begin  the  work  of  repairing.  It  is  also  in  evidence  that 
sach  was  the  condition  of  defendant's  factory  after  the  fire  that  it 
would  not  have  been  possible  for  them  to  resume  operations  in 
twice  the  number  of  days  needed  for  the  repair  of  the  buildings. 

These  are  the  prominent  facts. 

From  an  adverse  judgment  the  defendants  prosecute  this  appeal. 

The  damages  to  the  building  rendered  them,  in  their  unre- 
stored  condition,  unfit  for  the  purpose  for  which  they  were  leased. 
One  of  the  buildings,  however,  was  only  in  a  small  degree  damaged. 

Experienced  mechanics,  who  had  carefully  examined  the  leased 
property,  were  decidedly  of  the  opinion  that  the  less-damaged 
building  could  have  been  occupied  by  the  tenant  while  the  building 
badly  damaged  was  being  repaired. 

The  builder  and  contractor,  who  had  bound  himself  to  make 
needful  repairs  on  these  buildings  in  seventeen  days,  testified  that 
he  had  examined  the  property  thoroughly,  to  see  how  much 
the  repairs  would  cost.  That  the  work  required  consisted  of 
repairs  and  not  of  reconstruction ;  that  the  defendants  might,  while 
he  was  at  work  in  one  of  the  buildings,  have  occupied  the  other;  that 
such  moving  is  a  little  inconvenient,  but  that  it  is  done  frequently. 
The  testimony  of  this  witness  is  corroborated  by  another  builder  and 
contractor.  They  had  the  experience  rendering  them  competent  to 
judge  the  extent  of  the  damage,  and  the  amount  it  was  worth,  and 
the  time  it  would  take ;  they  also  are  presumed  to  have  a  practical 
knowledge  of  the  difference  between  repairs  and  reconstruction. 
Their  evidence  in  a  case  such  as  the  one  before  us  for  determina- 
tion should  evidently  have  more  weight  than  that  of  the  merchant 
or  manufacturer  of  clothing,  however  skilful  he  may  be  in  his  busi- 
ness. 

The  question  involved  is  more  particularly  within  the  domain 
of  the  architect  than  of  the  jurisconsult.  Baudry-Lacantinerie,  Vol. 
3,  p.  409. 

The  following  we  translate  from  Laurent,  Vol.  25,  p.  121: 

*'The  ordinary  carpenter,"  said  Laurent,  **  would  have  taught 
Troplong  that  his  notion  of  repairs  is  not  correct,  and  that  no  one 
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bag  ever  thoagbt  of  releaBing  a  IqpBor  from  makiDg  tbe  rapa 
mentions." 

From  another  section  of  tbe  work  of  the  same  commentat 
translate:  Tbe  facU  in  each  case  almost  always  give  riae  to  d 
sicn  {lb.,  par.  41). 

From  Dalloz  ve  glean;  It  is  for  the  coart  as  a,  matter  of  fac 
not  strictly  of  law,  to  determine  whether  it  ia  a  matter  of  "  t 
Btrnctlon  '*  and  not  of  repairs,  after  having  beard  a  report  of  e 
bailders.  If  the  repairs  require  only  a  abort  delay  within  wbic 
possible  to  make  tbem,  and  the  proprietor  otters  to  tbe  I 
another  bonee  temporarily,  tbe  leasee  bas  no  ground  of  action  I 
solve  (par.  181,  Vol.  SO,  p.  307). 

Here  defendant's  witness,  Richard,  corroborated  by  Mass, 
the  only  wltneseea  In  tbe  case  wbo  bad  practical  knowledge  of 
ing.  Tbey  testlBed  that  tbe  work  consisted  of  "  repairs,"  an 
"  reconstruction." 

A  building,  as  we  understand,  is  repaired  "  after  it  has  been 
aged;"  it  is  reconstructed  after  it  baa  been  demolished  as  a 

The  cost  of  repairing  in  tbe  case  here  was  much  less  the 
value  of  tbe  whole  building. 

Marcadfi,  Vol.  6,  p.  460,  thus  expreaaea  his  riewa  under  s 
articles  of  tbe  Code  to  ours:  When  tbe  fire  of  heaven  or  any 
unforeseen  canee  of  destraction  strike  a  bnilding,  three  tbini 
possible: 

It  may  be  completely  destroyed.  It  may  be  destroyed  in  part 
may  be  only  damaged.  Without  question  every  demolisbmec 
destruction,  and  if  a  violent  blast  of  wind  causes  tbe  fall  of  a 
ney,  it  might  be  said  that  tbere  is  a  partial  destruction  of  tbe  1 
tbe  cbim&ey  being  destroyed;  but  this  reasoning  ia  not  ezaci 
when,  aa  in  tbe  caae  supposed  by  M.  Troplong,  a  gual  of  wind  t 
down  tbe  chimney,  tears  cut  the  Persian  blinds  or  shatters  th( 
dowa,  or  wben  nnnsQally  heavy  snow  weighs  down  tbe  roof, 
not  be  said  tbat  for  that  reason  tbe  building  is  destroyed,  ei 
part,  but  that  it  was  damaged,  and  tbat  tbe  work  to  be  d< 
relates  to  the  whole  bnilding  will  not  constitute  a  reconstrucUon 
partial,  but  exclusively  a  repair. 

Damage  to  a  building,  different  from  partial  destruction,  gi' 
neither  tbe  lessor  or  the  lessee  the  right  to  terminate  tbe  leaa 
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The  followiDg  is  in  point: 

Even  in  a  case  important  enough  to  give  to  the  lessee  the  right  of 
complaining,  it  may  not  be  sufficiently  important  to  sustain  a  de- 
mand  for  a  dissolution  of  the  lease.  The  lessee  has  a  right  of  action 
to  the  extent  only  that  he  is  subjected  to  a  substantial  loss;  to  tho 
extent  only  that  the  injury  renders  the  bailding  not  fit  for  the  use  for 
which  it  was  leased.     Dalloz,  Vol.  80,  par. 

We  pass  from  a  brief  review  of  the  French  authorities  to  a  consid- 
eration of  the  decisions  of  this  court  cited  by  the  defendant's  counsel  r 

In  Higgins  vs.  Wilner,  26  An.  544,  the  facts  were  not  stated  at  any 
length  in  the  decision.  We  had  recourse  to  the  record  of  the  case,. 
in  the  clerk's  office,  and  found  that  one  of  the  buildings  leased  had 
been  entirely  destroyed  by  fire,  also  scaffolding  necessary  to  the 
tenant's  business.  New  constructions  were  needed  to  restore  the 
premises  to  the  condition  in  which  they  were  prior  to  the  fire.  Said 
the  coart  in  that  case:  '* The  thing  leased  was  destroyed  in  part, "^ 
alluding,  as  we  infer  to  the  building  and  other  property  destroyed^ 
as  part  of  all  the  property  leased.  Here  it  is  different,  no  building 
was  entirely  destroyed  by  the  flames. 

The  dictum  of  the  court  in  Penn  vs.  Kearney,  21  An.  21,  can  have 
no  weight  here.  The  lease  was  not  canceled  and  the  lessee  was 
held  bound  despite  the  vigorous  claim  set  up  by  him  that  he  had 
been  discharged  because  of  destruction  by  fire. 

It  is  true  that  in  Meyer  vs.  Henderson,  49  An.  — ,  the  lease  was 
annulled.  The  facts  in  that  case  were  that  the  injury  to  the  build- 
ing leased  by  plaintiffs  from  defendants  made  it  entirely  unfit  for 
the  purposes  for  which  it  was  leased.  ^^It  was  a  wreck,"  said  the 
court,  "it  was  not  habitable,  it  was  unfic  for  the  storage  of  goods 
and  merchandise,  and  it  took  months  to  restore  it  to  what  it  was." 

In  Coleman  vs.  Haight,  14  An.  664,  another  case  cited  for  defend- 
ant8,  the  question  related  to  the  rental  and  the  lease  involved  in  the 
discussion  was  not  annulled.  In  fact,  there  was  no  claim  set  up  for 
the  annulment  of  the  lease. 

The  facts  upon  which  the  case  here  turns,  is  that  the  work  con- 
Blsted  of  repairs;  that  the  tenants  continued  in  their  occupancy  after 
the  fire  more  days  than  it  would  have  taken  to  make  the  repairs; 
that  during  their  occupancy,  hinderances  were  interposed  to  prevent 
lessor  from  making  needful  repairs.  The  continued  occupancy  by 
the  defendants,  as  a  matter  of  necessity  perhaps,  did  not  render  less 


••# 


•*c::* 


m* 


t*  i^fmt* 


'if    .^      •     ►!    ' 

•M|  •  Jv 

At"- 


i:: 


•»    I 
I    • 


{• 


1  { 


8UPREMK  OOURT  OF  LOUISIANA. 


promineDt  tb«  reality  that  tbey  did  remain  qoite  a  lenitth  of  I 
the  baildinK  more  than  actaally  required  tor  tbe  removal  o 
property  from  tbe  leaeed  premises. 

The  aathorities  we  bave  consulted  (we  have  consolted  c 
nnmber)  are  not  lacllned  to  coDDtenance  tbe  dissolntlon  of  : 
when  the  lessor  Is  not  at  fault.  Daeanao  vs.  Generis,  6  Ai 
Penn  vs.  Kearney,  21  An.  23. 

'We  are  not  impressed  by  tbe  theory  advanced  on  tbo  ; 
defendants  of  abandonment  of  the  lease  by  the  lessor  becanse 
otter  made  by  him  to  tbe  defendants,  o(  a  building  to  stor 
property  during  the  time  required  to  make  needful  repairs 
purpose,  as  we  seize  the  offer,  was  to  lessen  as  much  as  poasil 
Inconvenience  to  which  the  tenant  bad  been  put  by  the  fire. 

With  reference  to  the  sign  "  to  let "  put  up  by  plaintiff  < 
front  of  tbe  building,  we  do  not  conclude  that  it  had  the  m 
and  effect  contended  for  by  the  defendants ;  the  plaintiff  testifl' 
bis  purpose  was  to  minimize  the  damages — we  have  no  rei 
conclude  that  anch  was  not  the  case.  The  plaintiff  at  all 
opposed  all  indications  ot  defendants'  intention  to  leave  the 
ises.  In  letters  to  and  also  in  conversation  with  them,  he  di 
that  tbey  should  remain;  that  they  bad  no  canse  to  disaol 
lease.  Putting  np  a  sign  "  to  let"  was  not  good  ground  o 
under  tbe  circumstances;  had  he  gone  further  and  leased 
tenants,  it  would  not  have  destroyed  hie  recourse  against  bis  I 
if  the  purpose  was  to  allow  for  tbe  rent  collected.  Hold 
Tanner,  6  An.  74. 

In  the  answer  to  tbe  appeal  tbe  appellant  asks  that  tbe  juc 
be  amended  so  as  to  Increase  tbe  interest  allowed  from  Ave  b 
per  cent,  on  the  principal  allowed  by  the  judgment.  V 
informed  that  it  waa  an  oversight.  The  contract  of  lease  stip 
eight  per  cent,  was  annexed  to  the  petition  and  shows  tbe  i 
dne  as  interest  and  renders  it  manifest  that  there  was  error  as 
in  preparing  tbe  petition.  Similar  differences  arising  fron 
have  been  amended  by  reference  to  the  document  anne: 
and  forming  part  of  the  petition.  BrumBeld  vs.  Morty, 
116;  Smith  vs.  Nash,  5  An.  575. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  ap 
from  be  and  it  is  amended,  by  increasing  the  interest  allowei 
five  to  eight  per  cent.  As  amended  the  judgment  is  ai 
at  appellee's  costs. 
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No.  12,679. 
R.  Beltran  vs.  E.  D.  Leche. 

A  mortgagee  takes  out  execatory  process.  The  mortgagor  enjoins  ou  the  ground 
of  outstanding  title  to  part  of  the  property  in  a  third  person.  The  third  per- 
son appears  And  by  authentic  act  disclaims  title,  and  tlie  act  is  duly  recorded. 

Ibid  act  ia  held  not  to  be  a  donation  and  not  subject  to  the  provisions  of  law  re- 
lating to  such  dispositions,  nor  to  the  implied  conditions  the  law  attaches  to 
the  same. 

It  IS  vbat  it  purports  to  be,  a  disclaimer  of  apparent  title,  and  estops  the  maker 
and  those  claiming  under  and  through  him. 

Thecauseof  complaint  being  removed  the  injunction  falls. 

\PPEAL  from  the  Twentieth  Judicial  District  Coart  for  the  Parish 
of  St.  James.     Guton,  J, 


Robert  G,  Dugui  for  Plaintiff,  Appellee. 


Sims  <£'  Lambremont  for  Defendant,  Appellant. 


Arg;ued  and  sabmitted  December  30,  1897. 
Opinion  handed  down  January  10,  1898. 
Rehearing  refused  February  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  The  plaintiff,  R.  Beltran,  in  January,  1894,  by 
aathentic  act  sold  and  conveyed  to  defendant,  Leche,  certain  lands 
in  the  parish  of  St.  James  cultivated  as  a  sugar  plantation,  and  an 
additional  tract  of  251  22-100  acres  of  swamp  land  near  the  planta- 
tion. Following  the  description  of  the  lands  sold  is  the  statement 
that  it  is  the  same  property  acquired  by  the  vendor  from  t>avid 
Aagust  and  Paul  Gauthreauz  in  February,  1892. 

Fifteen  thousand  dollars  is  mentioned  as  the  consideration  of  the 
Bale,  of  which  three  thousand  dollars  was  cash,  and  for  the  remain- 
der, six  notes  were  executed  by  the  purchaser,  each  for  two  thousand 
dollars,  the  first  maturing  January  2,  1896,  and  one  each  subsequent 
January  thereafter.  A  special  mortgage  and  vendor's  privilege  was 
retained  to  secnre  payment  of  the  notes. 

The  first  two  notes  to  mature  were  not  paid,  whereupon  plaintiff 
25 
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sued  oat  ezectttory  process  in  forecloaare  of  the  mortgag 
privilege. 

Tbe  sale  of  the  property  was  eojoined  by  detendaot  on  the  t 
ol  a  deficiency  in  the  quantity  of  land  conveyed  to  him. 

He  claimed  that  the  consideration  of  tbe  sale  had  tailed . 
extent  of  the  251  22-100  acres  of  swamp  land,  and  that  plainti 
no  title  thereto  at  the  date  of  the  transfer  to  him.  He 
a  dlminotlon  of  price  and  other  appropriate  relief. 

The  deBciency  was  represented  to  be  dae  to  the  fact  that  V 
H.  Ayniar  claimed  to  own  and  to  be  in  pnasesBion  of  tbe  i 
lauds  mentiooed. 

Defendant  in  the  injunction  proceedings  (plaintiff  [n  tbe  o 
snlt)  met  this  by  a  general  denial,  and  annexed  to  bis  ansi 
anthentic  act,  execated  by  Aymar,  in  which  be  expressly  disc! 
any  rfgbt,  title  or  Interest  In  the  lands  which  are  descrilK 
referred  to  as  tbe  subject  of  tbe  Injunction  suit  herein.  It  Is 
by  Aymar  that  bis  object  and  purpose  in  executing  the  ac 
remove  any  and  all  doubts  as  to  the  validity  of  the  title  to  tb{ 
conveyed  by  Beltran  to  Leche,  and  that  he  renounced  in  fa 
Leche  and  Beltran,  their  heirs  and  assigns  forever,  whatever 
title  or  interest  he  then  or  theretofore  bad  in  the  same. 

It  was  shown  that  this  act  had  been  duly  recorded  in  bo 
conveyance  and  mortgage  records  of  the  parish  of  St.  Jame 
that  no  mortgages  or  other  incumbrances  affecting  the  land  w 
record  in  the  parish  in  the  name  of  Aymar,  and  that  there  wi 
outBtaodtng  antagonistic  alienations  of  it,  or  any  part  of  it,  b 

On  this  exhibit  judgment  was  rendered  dissolving  the  injn 
and  ordering  the  sheriff  to  proceed  with  tbe  execution  of  tl 
of  seizure  and  sale,  but  condemning  the  defendant  (Beltran) 
the  costs  incurred  since  the  filing  of  the  petition  for  inJDnctioi 

Plaintiff  In  Injunction  appeals,  and  defendant,  appellee,  ai 
amendment  of  tbe  jadgmeot,  rejecting  and  dismissing  ontrig 
Injunction  proceedings. 

It  is  claimed  on  behalf  of  the  former  that  tbe  documentar 
dence  offered  by  him  on  tbe  trial  shows  a  perfect  oatetandln 
in  Aymar  to  the  two  hundred  and  flfty-one  and  twenty-tv 
hundredth  acres  of  swamp  land  referred  to,  and  becanse  of  tb: 
evicted  therefrom  and  entitled  to  a  diminntion  of  price  t 
•extent  of  the  value  thereof. 
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And  it  is  urged  that  Aymar's  disclaimer  or  renanciation  of  title  is 
not  a  valid  or  legal  alienation  of  property  sufficient  to  protect  plain- 
tiff; that  it  is  an  attempted  gratuitous  disposition,  not  binding  on  the 
commnnity  of  acquets  and  gains  existing  between  Aymar  and  his 
wife ;  that  it  is  liable  to  be  attached  by  creditors  and  subject  to  the 
eventual  reserved  rights  of  his  children  as  forced  heirs. 

It  is  further  contended  that  the  document  is  not  a  sale,  because 
withoat  consideration,  and  if  not  a  donationj  is  nothing. 

On  behalf  of  defendant  in  injunction  it  is  insisted  that  Aymar  is 
bonnd  by  his  act  of  disclaimer,  and  that  he  and  his  heirs  are  com- 
pletely estopped  thereby  from  ever  hereafter  asserting  any  interest 
in  the  lands. 

We  are  of  opinion  that  the  provisions  of  law  in  regard  to  gratui- 
tous dispositions  of  property,  donations  inter  vivos  and  the  like,  are 
not  to  be  applied  to  the  facts  of  this  case. 

The  tract  of  land  in  dispute  appears  to  have  been  included  in  the 
description  of  lands  conveyed  to  Beltran  in  1892.  He  conveyed  it, 
with  other  lands,  to  Leche.  The  latter,  failing  to  pay  the  price,  is 
proceeded  against  under  the  mortgage  reserved.  He  resists  the 
proceedings  on  the  ground  that  Aymar  has  a  title  of  record  to  part  of 
the  property.  Aymar  appears  and  disclaims  title  and  the  act  of  dis- 
ci timer  is  placed  of  record. 

Thereafter  the  buyer  can  no  longer  claim  to  be  *^  disquieted  in  his 
possession." 

By  procuring  the  act  of  disclaimer  and  renunciation  ^^  the  seller 
baa  restored  him  to  quiet  possession,  or  caused  the  disturbance  to 
cease,"  in  the  language  of  C.  C.  2557.  His  complaint  fell  when 
Aymar  repudiates  the  suggestion  of  the  title  in  himself.  Thereaf  - 
ter<'a  perfect  outstanding  title  to  a  third  person"  (84  Ah,  1202) 
could  not  be  shown  to  exist. 

The  act  executed  by  Aymar  was  not   a  donation  inter  vivosy  and, 
therefore,  not  subject  to  the  provisions  of  law  relating  to  such  dis- 
positions,  nor  to   the  implied  conditions  the   law  attaches  to  the 
same. 

It  is  what  it  purports  to  be,  a  public  declaration  by  the  alleged 
owner  that  the  property  is  not  his;  that  he  has  no  interest  in  or 
right  to  it.  It  is  a  disclaimer  of  apparent  title,  and  estops  him  and 
those  claiming  under  and  through  him. 

Even  if  it  were  a  donation,  we  think,  under  the   facts  govern- 
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ing  tbe  case  at  bar,  the  contingencies  euggeated  by  com 
appellant,  anch  ae  forced  helra  ot  Aymar,  accepting  andei 
of  inventory,  bringing  an  action  of  reduction  or  to  revi 
property  In  ezceaa  of  the  disposable  Bortloa,  the  posalble  c 
inity,  the  liability  of  attack  by  creditors,  and  the  1 
e  to  justify  interference  with  tbia  creditor,  who  a 
enforce  his  special  mortgage  and  vendor's  privilege  on  propc 
poMession  of  which  ie  in  the  defendant  buyer  under  a  title  n 
bad  deliberately  accepted. 

It  is  unlike  an  action  to  compel  acceptance  of  title,  as  in 
vs.  Ronssel,  41  An.  4T4. 

Here  the  buyer  has  not  the  same  liberty  to  refuse  paymen 
price,  or  resist  sale  of  the  mortgaged  property,  ae  he  might 
refues  title  tendered  him  under  an  agreement  to  purchase. 

It  is  not  shown  that  Aymnr  is  insolvent.     C.  C-  1517. 

There  is  here  no  "  present  state  ot  admitted  insolvency,"  s 
Teeaier  case,  p.  478. 

The  only  danger  which  the  plaintiff  in  injunction  professed 
^-ontetBudfng  title  in  Aymar — having  been  removed,  be  has  r 
to  complain  of  the  judgment  from  which  he  haa  appealed. 

Nor  do  we  think  defendant  In  Injunction  should  complali 
judgment,  which  awards  against  hfm  the  costs  iDcnrred  since 
ing  of  the  petition  for  injnnctlon. 

It  was  the  injunction  which  brought  about  the  dlsclalmt 
Aymar,  and  thus  removed  the  cause  of  plaintiff's  complain 
just,  therefore,  that  that  portion  ot  the  coats  of  this  litlgatioi 
be  borne  hy  defendant. 

For  the  reasons  assigned  the  judgment  appealed  from  is  a 


No.  12,694. 
State  ex  eel.  B.  F.  Pbeilloux  vb.  W.  O.  Wildeb,  Magi 
A  seutence  luiposlnga  flue  lor  vEoJatlon  of  a  municipal  ordiDauco  was 

be  appealed  from,  allet^lng  iho  iliSRalllf  and  uncanBtllutloDallty  ot  t 
It  nppearlDjt  tbat  tlie  JiidgmeDt  In  queatloo  hai  been  Hi^ijuleBced  In  an 

Imposed  paid  wllhout  •luallllcatlon  or  proieat,  the  nrltot  manJumii.'  t 

ttifl  granting  of  llie  appeal  Is  denied. 


0' 


.M  APPLICATION  tor  W^its  of  Jlfandamua  and  Certiorari. 
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State  ex  reK  Perilloux  vs.  Magistrate. 


H.  L,  Garlandy  Jr.^  for  Relator. 


Respondent  in  propria  persona  {Stiff t  &  Madison  of  Counsel) . 


Submitted  on  briefs  December  16,  1897. 
Opinion  handed  down  January  10,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanch ARD,  J.  The  complaint  is  that  relator  is  denied  the  right 
of  appeal,  and  the  writ  of  mandamus  is  invoked  to  compel  thegraut- 
icg  of  the  same. 

It  appears  that  in  May,  1897,  the  relator  was  charged  before  the 
mayor's  court  of  the  town  of  Slidell,  parish  of  St.  Tammany,  with 
the  violation  of  a  municipal  ordinance  prohibiting  any  one  from  con- 
daciin^  the  business  of  retail  liquor  dealer  without  having  previously 
obtained  a  license. 

On  the  trial  he  excepted  to  the  power  and  jurisdiction  of  the  court 
npon  various  grounds,  among  others  that  the  ordinance  in  question 
is  illegal  and  unconstitutional,  and  chat  Act  No.  8  of  1896,  authoriz- 
ing municipal  corporations  to  impose  fines  and  imprisonment  for 
Don- payment  of  licenses  as  aforesaid,  is  unconstitutional. 

His  exceptions  being  overruled,  he  answered  admitting  the 
offeDce  chained.  Whereupon  he  was  adjudged  guilty  and  fined 
twenty -five  dollars  or  ten  days  in  the  town  jail. 

A  month  later  he  applied  to  this  court  for  writs  of  certiorari  and 
prohibition  against  the  enforcement  of  the  sentence.  A  rule  nisi 
issued,  bat  on  hearing  was  discharged  on  the  ground  that  the 
mayor's  court  having  jurisdiction,  and  there  being  an  adequate 
remedy  by  appeal  from  its  judgment,  the  writs  applied  for  would  not 
He.    49  An.  1211. 

Sometime  later  relator  filed  an  application  in  the  mayor's  court  for 
^n  appeal  to  this  court  from  the  judgment  imposing  the  sentence 
aforesaid.  The  mayor  refused  to  grant  the  appeal,  and  thereupon 
relator  filed  the  application  for  mandamus  under  consideration,  aver- 
'  ring  that  he  has  deified  by  appropriate  pleas  the  legality  and  consti- 
tutionality of  the  fine  imposed. 
The  respondent  mayor,  for  cause   why   the  writ   should  not  be 


r 

'I' 

I' 

...    •• 

31 

I  -Ml! 


irMo 


I 


•«i 


I 

I 

i  ; 


I'. 


n 


390  SUPREME  COURT  OF  LOUISIANA. 

L'dIod  on  Co.  11.  Le&tti«rs  et  al. 

IfraDted,  retnroe  and  shows  that  on  the  trial  atoresaid  before  hi: 
relator,  atter  bie  ezceptioos  were  overmled,  filed  ao  answer  w 
ting  the  acts  complained  of  and  for  which  he  was  arrested,  wl 
□pon,  after  dne  trial,  he  was  found  guilty,  sentenced  to  the  pe 
hereinbefore  mentioned,  and  that  the  fine  and  costs  were  paii 
the  accDBed  released  from  cnstody. 

He,  therefore,  pleads  that  the  relator  havlDx  been  convicted, 
tenced,  the  decree  satisfied  and  the  prisoner  discharged,  no  ( 
exists  (or  tbe  writ  sought. 

Relator  does  not  seek  in  any  way  to  traverse  this  retaro.  Int 
we  have  been  favored  with  no  statement,  or  brief,  on  bla  i> 
other  than  bis  petition  for  the  writ. 

It  thus  appears  that  the  judgment  from  which  an  appeal  ia  so 
has  been  acquiesced  In,  and  the  flne  Imposed  paid  without  qnali 
tion  or  protest. 

Under  such  circumstances  the  law  denies  the  right  of  appeal 
P.  567;  SUte  tx  rel.  Lamarque  vs.  Recorder,  39  An.  328;  Colvi 
Woodward,  40  An.  629. 

It  is  therefore  decreed  that  the  peremptory  writ  of  maadam- 
refused,  and  that  the  preliminary  orders  herein  granted  bediscbs 
at  relator's  costs. 


No.  12,631. 
60  m*  Union  Oil  Company  vs.  Boland  3,  Leathers  et  al. 

113    662I         AppeHl  aiunissed  lor  reasons  BBslgned  In  Oil  Company  vs.  Luatbara,  )iisi  <]« 

APPEAL  from  tbe  Cfvll  District  Court  for  the  Parish  of  Orl 
King,  J. 


Edwin  T.  Merrick  for  Plaintiff,  Appellant. 


Ceo.  W.  Flynn  for  Defendants,  Appellees. 


Submitted  on  briefs  November  15, 1897. 
Opinion  handed  down  December  13,  1897. 
Rehearing  refused  February  21,  1898. 
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Daniel  vs.  His  Creditors. 


The  opinion  of  the  coart  was  delivered  by 

Breaux,  J.  The  plaintiff  prosecutes  this  appeal  from  an  order  of 
the  District  Court  dissolving  the  writ  of  injunction  sued  out  by 
plaintiff  on  bond  fixed  by  the  court. 

In  this  conrt  the  defendants  moved  to  dismiss  the  appeal  on  a 
number  of   g^rounds  chiefly. 

That  the  injury  apprehended  by  the  plaintiff  was  not  susceptible 
of  adequate  compen'-.-ition  in  damages. 

For  reasons  assigned  in  the  case  just  decided,  of  the  Southern 
Cotton  Oil  Company  vs.  Leathers  et  al.y  the  appeal  is  dismissed. 
The  fact^  are  the  same  in  this  and  in  the  cited  case. 


No.  12,562. 
W.  B.  Daniel  vs.  His  Creditors. 

.\  -yn«Jic'ii  ^iile  of  real  estate  disclmrges  only  those  Incumbrances  wlilchthe  Insol- 
vent placed  upon  it,  and  not  those  by  which  it  was  burdened  at  the  time  he 
•^lu  re  based  it. 

I  lit  ven«lee  of  mortsaKed  property  is  at  liberty  to  make  a  sale  thereof  to  a  strau- 
;;er  who  consents  to  assume  the  payment  of  the  mortgaged  Indebtedness  as 
Dart  of  the  purcliase  price,  notwithstanding  the  original  act  contains  the  pact 
Sr  ttoK  ali^mando;  bat  to  constitute  such  an  assumption  an  abandonment  of 
I  lie  ri^ht  of  the  mortgagee  thereunder  he  must  either  have  intervened  In  the  act 
and  nia'le  a'  formal  renunciation  thereof,  or  performed  some  otlier  act  of 
*f iuiv»ilent  import. 

%  PPEAL  from  the  Civil  District   Court   for  the  Parish  of  Orleans. 
r\      King,  J. 


E.  Erarist^  Moise  for   John  J.  Storck,    Plaintiff  in  Rule,  Appellee. 


Rice  iS:  Montgomery  for  Mrs.  Caroline  W.  Bellsnyder,  Defendant  in 
Rule,  Appellant. 


Dinkelspiel  &  Hart  for  Joseph   Oury,   Syndic,    Defendant  in  Rule, 
Appellee. 


Argued  and  submitted  December  3,  1897. 
Opinion  handed  down  December  28,  1897. 
Rehearing  refused  February  21,  1898. 
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Daniel  ts.  His  Creditors. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Mrs.  Carrie  B.  Bellsnyder  prosecntes  this  appeal 
from  a  final  judgment  which  made  absolute  a  rule  which  had  been 
sued  out  by  John  J.  H.  Storck  against  the  syndic  of  the  generaj 
creditors  of  Daniel  and  the  appellant  as  the  holder  of  a  note  having 
a  vendor's  lien  and  mortgage,  on  property  which  the  syndic  bad 
sold,  to  compel  them  to  show  cause  why  the  inscriptions  of  mort- 
gages and  privileges  operating  against  a  said  property  shoald  not  be 
canceled  and  erased — the  plaintiff  in  rule  having  parchaaed  said 
property  at  a  public  sale  made  by  the  syndic,  his  claim  is,  that  the 
mortgages  and  liens  should  be  transferred  to  the  proceeds  of  sale 
and  a  clear  and  unincumbered  title  made  to  him. 

The  syndic,  in  answer  to  the  rule,  averred  that^he  had  declined  to 
execute  such  an  act  of  sale  as  said  purchaser  demanded  for  the 
reason  that  counsel  for  Mrs.  Bellsnyder,  as  well  as  her  agent,  bad 
notified  him  that  she  was  not  bound  by  said  syndic's  sale,  and  that 
same  did  not,  in  any  way,  affect  her  mortgage;  but  he  expressed  a 
willingness  to  sign  the  act  if  the  court  so  ordered. 

The  judgment  of  the  court  was  in  keeping  with  the  allegations  and 
prayer  of  the  plaintiff  in  rule. 

It  appears  that  on  the  16th  of  April,  1895,  Mrs.  Henrietta  6. 
Cleveland,  wife  of  Wm.  B.  Daniel,  conveyed  to  widow  Esther  J. 
Trask  three  lots  of  ground,  situated  in  New  Orleans,  for  the  price 
of  four  thousand  dollars,  of  which  the  sum  of  one  thousand  seven 
hundred  and  fifty  dollars  is  recited  in  the  act  of  sale  to  have  been 
paid  in  cash,  and  for  the  remainder,  the  purchaser  executed  her  note 
for  two  thousand  two  hundred  and  fifty  dollars,  with  vendors  lien 
and  mortgage  consented  thereon  as  security  for  the  payment  there- 
of— said  note  having  been  made  payable  to  the  maker's  own  order, 
and  endorsed  at  one  year  after  date;  and  bearing  eight  percent, 
interest  from  date  until  paid. 

The  act  of  sale  stipulated  a  special  mortgage  importing  a  confes- 
sion of  judgment  in  favor  of  the  then  present  or  any  future  holder  of 
said  note ;  and  it  also  contained  the  covenant  that  in  case  of  the 
failure  of  the  maker  to  pay  same  at  its  maturity,  the  holder  sboald 
be  entitled  to  enforce  said  mortgage  and  vendor's  lien  by  execu- 
tory proceedings,  and  the  mortgaged  property  be  sold  without  the 
benefit  of  appraisement. 
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The  insolvent  made  himself  a  party  to  the  act  of  sale  and  mort- 
gage, which  contains  the  stipulation  of  the  pact  de  non  alienando  in 
these  words,  viz. : 

''  Hereby  binding  herself  and  her  heirs  not  to  alienate,  deteriorate, 
nor  encumber  the  said  property  to  the  prejadice  of  these  presents." 
Bat  Daniel  did  not  sign  the  note  nor  promise  to  pay  the  same. 

The  act  was  duly  inscribed  in  the  mortgage  office. 

On  the  29th  of  April  1896,  the  aforesaid  purchaser,  Mrs.  Esther 
Jane  Trask,  by  notarial  act,  conveyed  the  aforesaid  mortgaged  prop- 
erty with  full  subrogation  and  substitution  and  with  all  legal  war- 
ranties to  Joseph  Oury,  syndic  of  the  creditors  of  W.  B.  Daniel,  for 
the  use  and  benefit  of  said  creditors  present  accepting  and  purchas- 
ing same — the  act  of  sale  specifying  particularly  that  it  was  the  same  I  ^« 
property  which  the  vendor  had  acquired  from  Mrs.  Henrietta  B.  I  ^  ,  JB^'*  j 
Cleveland,  wife  of  W.  B.  Daniel.                                                                                             »         .m..! 

The  price  stipulated  in  the  act  of  sale  as  the  consideration  for  the  '***'^m.«, 

Bale  was  two  thousand  three  hundred  and  fifty  dollars,  one  hundred  2! 

dollars  of  which  is  recited  to  have  been  paid  in  cash;  and  in  satis- 


I 


r 


•  4  «•••« 


dred  and  fifty  dollais,  secured  by  vendor's  mortgage  on  said  prop-  uiiSl''*' 

erty." 

The  act  was  signed  by  Mrs.  E.  J.  Trask  and  by  Joseph  Oary — the 

latter  appearing  in  the  same  as  syndic  of  the  creditors  of  W.  B.  U.  Jf  •  ^ 

Daniel,  and  it  is  signed  by  Max  Dinkelspiel  and  JohnT.  Whitaker  as  '           («.  4*  <'!''' 

attesting  witnessess.  ,f  *•  ■  ^' 

U»  -til    «  •*!" 

It  appears  from  the  record  that  soon  after  the  aforesaid  transfer  to  «m  J'  •  *'' 

Oury,  syndic,  John  T.  Whitaker,  as  agent  and  attorney  for  the  appel-  *  **  •  ^i 

lant  as  the  holder  of  said  mortgage  note  for  two  thousand  two  hun-  ; 

dred  and  fifty  dollars,  received  payment  from  the  attorneys  of  said 
syndic  of  the  sum  of  one  hundred  and  eighty  dollars  as  the  amount 
of  accumulated  interest  thereon  up  to  the  16th  of  April,  1896 — a  date 
only  a  few  days  prior  to  the  date  of  the  syndic's  acquisition  of  the 
property— said  receipt  of  the  attorneys  bearing  date  May  16,  1896. 
But  at  the  foot  or  bottom  of  said  receipt  and  over  the  signature  of 
Whitaker,  agent  and  attorney,  occurs  this  phrase,  viz. : 
^^Said  creditors  assuming  the  future   payment  of  said   note  and 

interest," 


; ' 
1  '     ' 


1; 
li 


^J .. , ..^.l*^        .^ 

Daniel  obliged  and  bound  said  creditors  **  to  pay  in  place  and  stead  of  .j^i««i«« 


ii 
the  said  Mrs.  Trask  notes  up  to  the  sum  of  two  thousand  two  hun-  .««li^*'**         I' 
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Daniel  vs.  UIb  Credltora. 

On  the  2atb  of  Januarr,  1897,  the  conrt  a  qtta  granted  an  on 
the  reqneat  of  the  syndic  for  the  convocation  of  a  meeting  i 
creditors  of  Daniel  for  the  parpoee  of  fixing  the  terms  and  .< 
tions  of  the  sale  of  the  real  estate  standing  in  the  name  i 
syndic  of  the  creditors — the  petition  of  the  syndic  suggeatin 
advisability  of  a  sale  being  made. 

On  the  2d  of  February,  1897,  the  creditors  were  daly  assei 
and,  as  the  resolt  of  their  del  [iterations,  they  declared  "  Chi 
property  herein  snrrendered,  recovered  by  the  syndic,  anc 
standing  in  the  name  of  Joseph  Onry,  as  syndic  of  the  credit 
W.  B.  Daniel,  be  sold  at  pnblic  anctlon,  *  on  terms  of  crei 
cash,  at  the  pnrcbaser's  option.'  " 

In  accordance  with  the  foregoing  order  and  recommend) 
appraisers  were  appointed,  and  they  cppraised  the  prope 
(1800;  and  at  the  anction  sale,  in  pursuance  thereof,  the  pn 
was  adjudicated  to  the  plaintiiT  in  rule  (or  the  snm  of  |1200, 
being  two-thirds  of  the  appraisement. 

The  testimoiiy  o(  Mr.  Whitaker,  agent,  is  to  the  effect  t 
represented  Mrs.  Mary  Whitaker  in  collecting  the  interest  < 
mortgage  note,  for  which  he  gave  the  above  described  receif 
that  he  represented  her  for  no  other  purpose. 

That  he  collected  the  interest  money  from  the  attorney  of 
syndic  of  the  creditors  of  W.  B.  Daniel;  that  he  had  nothing 
ever  to  do  with  the  deed  from  Mrs.  Trask  or  anything. appert 
thereto.  That  the  mortgage  note  passed  from  Mrs.  Whitaker 
appellant,  Mrs.  Bellsnyder,  as  her  daughter  and  heir.  That  p 
the  syndic's  sale  he  received  a  letter  from  the  attorneys  of  th 
die,  attracting  his  attention  to  the  fact  that  the  mortgaged  pn 
was  to  be  sold;  and  he  admits  that  he  was  present  on  the  d 
property  was  sold  by  the  auctioneer,  bot  for  the  only  pnr|: 
looking  after  the  sale  of  another  piece  of  property.  That  I 
not  the  appellant's  attorney  at  the  time  of  the  sale. 

The  witness  further  states  that  he  "  has  never  under  any  ci 
stances  had  anything  whatever  to  do  with  the  insolvency  of  Dt 
and  he  further  declared  that  he  had  not  at  any  time  "  ma< 
consent  whatsoever  in  this  matter  as  the  representative  ol 
mother,  and  could  not  have  (done  so)  as  the  representative  o 
Bellsnyder."  He  further  states  that  to  bis  knowledge  neitb 
his  sister  or  bis  mother  taken  any  part  in  these  proceedings. 
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The  argument  on  the  part  of  the  appellant  is,  that  she  never  in 
any  way  participated  in  the  insohency  proceedings,  and  had  no 
notice  of  either  the  proceedings  in  Daniel's  insolvency,  or  the  alleged 
jadicial  sale  which  was  made  of  the  property  on  which  she  held  a 
special  mortgage  containing  the  stipulation  of  the  pact  de  non  alie- 
nandoy  and  a  waiver  of  the  benefit  of  appraisement,  and  the  right 
to  proceed  by  executory  process  in  the  collection  of  his  note  against 
the  then  present  or  any  future  holder  thereof  without  reference  to,  or 
regard  for  any  subsequent  alienation  thereof — citing  Levy,  Syndic, 
vs.  Sheriff,  48  An.  410,  and  other  authorities  therein  referred  to. 

It  is  farther  to  the  effect,  that  the  statement  which  is  contained  in 
the  receipt  that  Whitaker  gave  the  attorneys  of  the  syndic  for  the 
interest  money,  viz. :  '*  Said  creditors  assuming  the  future  payment 
of  said  note  and  interest  "  can  not  be  construed  as  binding  the  holder 
of  the  note  to  a  waiver  or  renunciation  of  the  mortgage — said 
agent  being  wholly  unauthorised  to  make  the  said  admission,  or  to 
bind  bis  principal  thereby. 

Oar  examination  of  the  record  has  utterly  failed  to  disclose  in 
Whitaker,  agent,  any  such  authority,  or  any  knowledge  on  the  part 
of  the  holder,  that  such  a  receipt  had  been  given  by  him  to  the 
attorney  of  the  syndic;  and  the  testimony  shows  that  the  endorse- 
ment on  the  back  of  the  note,  which  evidences  the  receipt  of  the 
interest,  is  in  these  words,  viz. :  "  Interest  paid  on  this  note  up  to 
the  16th  April,  1896.  John  T.  Whitaker,  for  holder  of  mortgage 
note." 

That  was  the  proper  receipt  for  the  collecting  agent  to  have  given ; 
and  it  seems  to  have  been  sufficient  to  effectuate  every  necessary 

purpose. 

The  additional  receipt  which  the  agent  gave  to  the  attorneys  for 
the  syndic  seems  to  us  to  have  been  a  voluntary  act  on  his  part,  one 
purely  ex  gratia  and  not  binding  on  his  principal. 

Mrs.  Esther  J.  Trask  is  the  debtor  of  appellant  and  not  the 
creditor  of  W.  B.  Daniel,  the  insolvent;  and  their  assumption  of  the 
debt  of  Mrs.  Trask  in  favor  of  appellant  did  not  have  the  effect  of 
releasing  her  therefrom.  For  that  purpose  the  consent  of  the  appel  - 
lant  was  necessary;  otherwise  the  novation  of  the  debt  by  the  sub- 
stitution of  a  new  debtor  did  not  take  place. 

In  oar  opinion  the  most  that  can  be  affirmed  of  the  effect  of  the 
transaction  which  took  place  between  Mrs.  Trask  and  Oury,  syndic, 
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v&B  to  give  possibly  an  additional  secarity  to  appellant;  thoa 
liare  donbts  abont  that,  as  the  creditors  of  the  Insolvent  < 
Intervene  in  the  transaction,  and  asanmed  no  persona)  reaponi 

We  can  perceive  do  Impropriety  in  tiie  act  of  the  appeiiant'i 
in  accepting  payment  of  interest  from  the  syndic;  nor  did  tb 
in  any  way,  make  appellant  a  party  to  the  Insolvency  procei 

In  Levy  and  Carter,  Syndic,  vs.  Tiiompson,  Sheriti,  48  A 
this  coart  held :  Tliat  a  syndic's  sale  only  divests  tbe  moi 
which  have  been  imposed  apon  tbe  property  by  the  insolvent, 
principles  are  announced  in  Succession  of  Adam  Thompson,' 
119;  see  also  Traendle  vs.  Boachel,  33  An.  753;  Succesnion  o: 
conet,  11  An.  383.  The  asanmptlon  by  Onry,  syndic,  ot  the  ind 
nesB  of  Mrs.  Trask,  to  tbe  appellant,  conferred  no  greater  rj 
the  latter  than  she  bad  already  by  virtue  of  the  siipnlatloD 
pact  de  non  alienando  In  the  deed  of  sale  and  mortgage — tbi 
conferring  upon  her  the  right  to  enforce  her  mortgage  agaii 
property  mortRsged  In  the  hands  ot  any  third  person,  and  i 
any  previous  notification. 

This  proposition  is  elementary  and  needs  no  citation  of  an 
to  support  It. 

In  onr  opinion  the  case  of  City  Bank  vt.  Walton,  5  Rob.  1 
no  application  to  tbe  Instant  case.     In  that  case  tbe  conrt  sale 

"Tbe  hank  having  intervened  in  tbe  act  of  sale  from  Wa 
Samuel  C.  Ogden,  and  conaented  to  tbe  transfer  of  the  pi 
mortgaged,  we  think  the  clause  de  non  alienando  in  the  mort; 
modified  in  its  effects,  If  not  entirely  destroyed,  and  that  tl 
ceedings  should  be  against  tbe  third  possessors  of  the  properi 

There  Is  no  question  of  the  correctness  ot  that  opinion;  1 
appellant  neither  intervened,  in  the  act  of  sale  from  Mrs.  T. 
Onry,  syndic,  nor  did  she  In  any  way  assent  thereto.  Hoi 
consider  tbe  agent's  acceptance  of  an  Interest  payment  ft 
syndic  as  a  rennnciation  ot  tbe  non 'alienation  pact. 

The  facts  of  the  case  ot  Mitchell  vs.  Oooley,  5  R.  240,  « 
-cited  by  counsel  for  plalntilt  in  rule,  are  as  follows,  to-wit: 

Mitchell  sold  a  tract  of  land  to  Mrs.  Camp,  partly  upon  t< 
-credit,  retaining  a  special  mortgage  and  vendor's  lien  tl 
Tbe  vendee  subsequently  made  sale  of  the  property  to  Daigi 
ABBuaied  the  payment  ot  the  mortgaged  Indebtedness  ot  his  ve 
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a  part  of  the  purchase  price.  Sabseqaently  Daigre  sold  to  Robin,  who 
likewise  assamed  the  payment  of  the  mortgaged  indebtedness  of 
his  vendor  as  a  part  of  the  purchase  price.  Subsequently  Robin 
sold  to  the  defendant,  Gooley,  who  likewise  assumed  the  payment 
of  the  mortgaged  indebtedness  of  his  vendor  as  a  part  of  the  pur- 
chase price. 

Subsequently  the  defendant  sold  to  his  brother,  who  likewise 
assumed  the  payment  of  the  mortgaged  indebtedness  of  his  vendor 
as  a  part  of  the  purchase  price. 

The  original  vendor,  Mitchell,  having  died,  and  one  of  his  sons 
having  attained  the  age  of  majority,  sued  the  defendant  for  his 
virile  share  of  the  defendant's  indebtedness  as  evidenced  by  the 
aforesaid  assumpticns.  And  the  defence  tendered  was:  ^'  Defendant 
wag  not  personally  bound  to  petitioner  under  the  act  of  sale  of  Robin 
to  him;  that  he  only  bought  the  property  subject  to  the  payment  of 
the  twenty-five  hundred  dollars,"  etc. 

This  statement  shows  clearly  that  there  was  no  question  in  that 
case  relative  to  the  original  vendor^ 8  acceptance  of  the  defendant^ 8 
assumption;  there  could  not  have  been,  as  the  suit  brought  was  an 
ordinary    action  for  the   enforcement  of    defendant's   compliance 

therewith. 

That  decision  does  not  hold  that  the  plaintifiF  or  his  ancestor  had  in 
any  way  accepted  that  assumption  prior  to  the  institution  of  that  suit. 

The  judgment  appealed  from  is  erroneous  and  must  be  re- 
versed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
be  annulled  and  reversed ;  and  it  is  now  ordered  and  decreed  that 
the  demands  of  plaintiff  in  his  rule  be  rejected  at  his  cost  in  both 
courts. 
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No.  12,691. 

H.  &  C.  Newman  vs.  A.  B.  Cooper,  T.  J.  Cooper  et  als., 

Intervenors. 


50    397 
50    227 


1  The  testimony  of  the  husband  that  his  wife's  father  gave  her  the  rents  of  his 
Undj  cultivated  by  the  husband,  and  his  testimony  of  the  value  of  the  rents 
vill  not  suffice  to  establish  as  against  his  creditors  the  debt  of  the  husband 
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tor  parapberoal  [unds;  tbe  proot  must  be  clear  tbal  tbe  husband  rec 
money  or  property  ot  the  wife.  <J.  C,  ArlB.23BS,  2S90i  II  t«.  <G3;  G  Bo 
S6:  J  U.  D,  p.  GW,  No.  <. 
2.  The  surriTlDgipoiiie  in  his  aetllemeDt  with  tbe  beira  of  tlie  deceue 
berabiire  ol  the  commuDlty  property,  is  entitled  to  a  credit  (or  tbe  c< 
debt  paid  by  him.    C.C.,  &Tle.SS1.Ki;  S  An.  197,  Succeuipn  ot  Brln) 


A  FFEAL  from  tbe   Sixth   Judicial  District  Coart   tor  th« 
^  ot  Richland.     ElHs,  J. 


J.  W.  Willig  tor  PlaintilTB,  Appellants. 


A.  A.  Qunby  for  InterTenors,  Appellees. 


Argned  and  snbmitted  January  10,  1898. 
Opinion  banded  down  January  24,  1898. 


Tbe  opinion  of  the  Oonrt  was  delivered  by 

Miller,  J.  The  piaintitrs  appeal  from  the  }adRment  decre< 
interyenors  to  be  creditors  ot  tbe  commnntty  between  their  ; 
and  to  be  paid  by  preterence  over  the  plaintiffs,  creditors 
father  ot  the  interveoorB,  with  mortgage  on  his  share  of  th 
rannlty  property. 

The  commanity  was  dissolved  in  1883  by  tbe  death  of  the 
ot  the  interveners.  Tbe  plaintiffs'  mortgage  by  the  Bnrvlvli 
hand  was  execnted  in  1888.  In  the  effort  to  foreclose  the  m< 
the  plaintiffs  were  opposed  by  the  intervenors,  children  of  th 
rlage,  claiming  to  be  paid  from  the  commnnity  the  amonnt  all 
have  been  received  by  their  father  of  tbe  paraphernal  funds  ' 
mother.  This  is  the  third  appeal  In  this  litigation.  We  held 
previous  occasions  that  the  totervenors,  creditors  of  tbe  comi 
were  entitled  to  preference  of  payment  over  plaintiffs,  an 
mortgage  was  operative  only  on  tbe  property  to  the  extent  i 
half  thereof,  sabject  to  the  deduction  of  all  commanity  deb 
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the  arooDnt  of  the  commiitiitf  debt  dne  tbe  beirs  of  the 

nite,  aod  the  retiduum  snbjecC  to  plaintiffa'  mortKnge  we 
I  the  case.  Tbe  lower  court  has  fixed  the  debt  doe  the 
ira,  decreed  tbe  sale  of  tbe  property,  that  tbe  Intervenon 
y  preference  from  the  proceede,  and  that  one-half  tbe  reei- 
iplied  to  plaintifle'  mortgage  and  the  other  half  is  awarded 
«rvenora  as  heire  of  their  mother.  On  this  appeal  the  con- 
r  plaintiffa  is  that  the  debt  to  the  Intervenors  fixed  by  the 

ia  not  warranted  by  the  testimony  or  the  law. 
[ament  for  the  plaintiff  assails  the  claim  of  tbe  heirs  of  tbe 
|ht  btindred  and  five  hundred  doUa.ia  tor  rents  allowed  them 
dgment  of  the  lower  conrt.     On  tbe  proposition  that  these 
vere  paraphernal  fnnds  of  the  wife  converted  by  the  hns- 

tiave  the  testimony  of  tbe  hasband  that  be  worked  land 
ber-JD-law,  that  later  be  and  bis  father-in-law  worked  his 
bares,  that  lands  were  worth  five  dollars  per  acre,  and  that 
r-io-Iaw  gave  hia  daaghter,  the  mother  of  tbe  Intervenors, 

of  the  rents  of  his  lands,  two  handred  dollars  per  year  (or 
a,  and  five  handred  dollars,  one-half  tbe  rents  for  tbe  year 
I  were  worked  jointly  or  on  shares  by  tbe  hnsband  and  his 
-law.  It  is  insisted  this  testimony  does  not  show  that  either 
r  property  of  the  wife  was  ever  received  by  the  husband. 
iDd  owed  rent  to  bis  father- ia- taw,  it  any  was  atipniated, 
aads  worked  by  the  husband,  or  by  him  and  his  father-in- 
:iares.  These  rents,  commanity  debts  of  the  husband,  can 
arged  against  the  hnsband'a  creditors  as  paraphernal  funds 
fe  received  by  bim.  In  this  class  of  cases  oar  conrts  have 
xBcted  clear  proof  of  the  origin  of  the  paraphernal  funds 
sdebtednesa  of  tbe  hnaband  for  those  funds  asserted  by  the 
t  is  to  say,  there  must  be  proof  that  the  husband  received 
B  paraphernal  funds,  and  the  husband's  testimony  alone  has, 

instanceB,  been  deemed  insufficient.  Babin  vs.  Brosset, 
oSi  Oliver  vs.  Oliver,  6  Rob.  36,  and  the  line  of  cases  in 
in's  Digest,  p.  508,  No.  4.  We  do  not  find  in  tbe  testimony 
iBband  that  the  father  of  his  wife  gave  rente  of  lauds  culti- 

tbe  husband  of  the  value  stated  by  him,  the  basis  for  a 
nal  debt  by  tbe  husband  to  be  allowed  against  his  creditors. 
wer  court  allowed  tbe  wife  fifteen  hundred  dollars  for  the 
I  of  her  paraphernal  property  inherited   from  her  father. 
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We  do  not  nnderatand  there  is  any  question  as  to  the  amo 
these  revenues,  and  the  teBtimony  ot  the  hneband  is  these 
were  used  by  him.  On  this  part  of  the  case  the  plaintiffs'  o 
tion  Is,  that  as  the  wife  after  her  father's  death  administered  hi 
property  there  could  be  no  debt  of  the  bnaband  for  the  rev 
But  the  mere  fact  that  the  wife  assumed  the  administration 
paraphernal  funds  does  not  exclude  Ifae  receipt  and  conversion 
fands  by  the  hnsband.  The  testimony  is  her  separate  propert 
dnced  a  net  revenne  from  her  father's  death  in  1878  to  her  owi 
In  188S,  amonntlnj;  to  fifteen  hundred  dollars,  and  that  the  hi 
received  and  used  the  revenues. 

It  Is  conceded,  and  If  not,  Is  proved  thab  the  husband  rei 
fire  hundred  dollara  of  his  wife's  separate  fnnda  from  her  d 
there  is  some  dispute  as  to  the  amonnt,  but  none  as  to  the  ik< 
the  husband  disposed  of  some  portion  of  the  wife's  property 
tbe  testimony  fixes  the  amonnt,  we  think,  with  reasonable  cei 
at  two  hundred  and  aixty  dollara.  Tbe  proof  la  the  hi 
received  of  her  funds  two  hundred  and  forty  dollars,  given 
her  father,  and  three  hundred  dollars  she  inherited  from  bii 
the  extent,  then,  of  twentyeigbt  dollars,  we  conclude  the  cli 
the  heirs  established. 

On  the  other  hand,  the  husband,  it  is  proved,  paid  five  hi 
and  five  dollars,  the  amount  of  a  community  debt,  for  whic 
entitled  to  a  credit  in  his  settlement  with  the  heirs;  the  ti 
eight  hundred  dollars  diminished  by  this  credit  leaves  twenty 
hundred  dollars  due  the  heirs.  Civil  Code,  Arts.  584,  686;  S 
sion  of  Fitzwilllams,  3  An.  469. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jud 
ot  tbe  lower  conrt  be  avoided  and  reversed  so  far  as  it  ad]nd( 
Intervenors  to  be  entitled  to  three  thousand  three  hundred  ai 
dollars  OS  heirs  of  their  mother,  and  It  la  now  ordered,  adjndg 
decreed  tbat  tbe  debt  due  their  mother  for  paraphernal  funds 
it  is  hereby  fixed  at  twenty-three  hundred  dollara,  will 
interest  from  their  mother's  death;  that  as  directed  by  tbe 
conrt  the  commnnity  property  be  sold,  from  its  proceeds  thi 
paid  the  aforesaid  debt  to  the  heirs;  that  one-half  of  the  real 
paid  tbe  intervenors;  that  the  other  half  ot  said  residue  I 
plaintllTs  to  the  extent  requisite  to  pay  their  mortgage  del 
that  Intervenors  pay  the  costs  of  the  appeal. 


FIFTIETH  ANNUAL  REPORTS,  1898. 


401 


State  vs.  Hebcrt,  Jr/and  Landry. 


State  of  Louisiana    vs. 


No.  12,710.  N)  401 

50  323 

Desire  Herbert,   Jr.,    and   Laodice    ^  ^" 
Landry. 


a  luotton  to  quash  an  indictmeDt  on  the  ground  that  the  grand  jury  who  presented 
it  was  Illegal,  because  they  were  not  drawn  and  organized  on  the  first  day  of 
the  term  as  fixed  by  law,  comes  too  late  if  not  filed  on  the  first  day  of  the  term ; 
and  same  will  be  overruled,  unless  exceptional  circumstances  are  stated 
hbowiog  clearly  that  a  compliance  with  the  law  in  this  respect  was  impracti- 
cable. 

A  PPEAL    from    the  Seventeenth   Jadicial    District  Court  for  the 


A 


Parish  of  Vermilion.     De  Baillon,  J. 


•  « 


3/.  J,  Cunningham,    Attorney   General,    and    M.    T.  Gordy,  Jr., 
District   Attorney   (P.  A.   SimmonSj  Jr.,   of  Counsel),  for  Plaintiff, 

Appellee. 


A.  d'  Chas.  Fontelieu,  Edwards  &  Green  and  W.  B,    White  for  De- 
fendant, Appellant. 


Submitted  on  briefs  January  29,  1898. 
Opinion  banded  down  February  7,  1-98. 
Rehearing  refused  March  7,  1898. 


Tne  opinion  of  the  court  was  delivered  by 

Watkins,  J.  From  a  verdict  convicting  them  of  the  crime  of  grand 
larceny  and  a  judgment  sentencing  them  to  ten  years'  imprisonment 
in  the  State  penitentiary,  the  defendants  have  prosecuted  this 
appeal.     , 

One  of  the  grounds  principally  relied  upon  is  a  motion  to  quash 
the  indictment,  and  it  rests  upon  the  following  propositions,  viz. : 

1.  That  the  grand  jury  who  preferred  the  indictment  against  them 
was  not  impaneled  on  the  first  day  of  the  regular  jury  term  of  the 
coQit,  as  the  law  requires — aame  being  the  4th  of  October,  1897. 

2.  That  no  legal  order  was  made  or  issued  by  the  presiding  judge 
of  the  court  adjourning  the  regular  term  thereof. 

3.  That  the  grand  jury  who  preferred  said  indictment,  not  having 
b:-en  impaneled   until  twenty-eight  days  after  after  the  first  day  of 
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th«  term,  sb  fixed  by  law  for  th«  opsning  ot  the  court,  same  bi 
futteti  offleio. 

4.  That  the  order  ot  tbe  judge  directing  and  reqalring  the  i 
to  luBtract  tbe  Jar;  drawn  for  service  daring  the  first  weeli ' 
regnlar  }ary  term  ot  conrt  to  retnrn  on  the  2d  of  November 
was  wholly  Ulegal  and  void,  and  ot  no  effect  In  law. 

TbiB  motion  was  Bled,  tried,  evidence  taken,  argued,  sab: 
and  overnled  on  tbe  same  day,  and  detendanta'  conntel  retei 
bill  ot  exceptions. 

Tbe  lodge  retased  to  enstaln  the  motion  to  qoash,  on  the  n 
that  it  was  not  timely,  having  been  presented  tor  the  first  tii 
the  day  ot  the  trial,  and  several  days  sabseqnent  to  the  defen 
arraignment. 

The  record  discloHes  the  following  facta,  viz. : 

That  on  Monday,  tbe  4tb  of  October,  1897,  tbe  day  fixed  t 
for  (he  convocation  of  tbe  jary  term  of  tbe  court,  tbe  presidinj 
oi^lered  tbe  aberift  to  open  the  court  and  discharge  the  grai: 
petit  juries,  which  bad  been  summoned  for  that  day,  until  Tu 
tbe  2d  of  November,  1807 — same  having  been  done  an  a 
of  yellow  fever  qnaranttne. 

That  on  the  t2th  ot  October,  1897,  the  judge  made  an 
to  the  effect,  that  there  would  be  held  a  special  term  of  conri 
mencing  on  Monday,  tbe  I5(h  ot  November,  1897;  and  thi 
order  was  subsequently  so  modified  as  to  fix  the  date  < 
opening  of  said  special  term  of  court  on  tbe  24tb  of  Nov< 
1897. 

That  on  Tuesday,  tbe  2d  ot  November,  1897,  the  day  fixed 
order  ot  tbe  judge  tor  tbe  holding  of  the  regular  term  ot  con 
sberitt  returned  into  court  tbe  venire  faciaa,  containing  t 
of  grand  and  petit  jurors,  and  that  same  were  regularly  call 
answered  to  their  names,  and  therefrom  tbe  grand  jury  was 
larly  chosen,  set  apart  and  sworn. 

That  on  Thursday,  the  4th  of  November,  1897,  the  court  o 
tbe  jury  commission  to  draw,  without  delay  and  instant 
service  at  the  special  term  to  be  convoked  and  bolden  on  th 
ot  November,  1897,  thirty  names  for  service  as  petit  jurora. 

That  on  Friday,  tbe  5tb  ot  November,  1897,  the  graa 
returned  into  court  the  indictment  against  the  defendants,  ct 
them  with  the  larceny  of  five  cows. 
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That  on  Monday,  the  8th  of  November,  1897,  the  two  defendants 
were  reg^nlarly  arraigned,  and  pleaded  not  guilty  and  elected  to  be 
tried  by  ajory;  and  that  npon  the  same  date  the  judge  made  an 
order  that  the  criminal  term  of  the  court  be  adjoarned  until 
the  24th  of  November,  1897,  and  that  all  per&ons  under  bond 
be  directed  and  required  to  report  at  that  time. 

That  on  the  24th  of  November,  1897,  the  judge  made  an  order 
direetiDg  and  requiring  the  jury  commission  to  forthwith  draw  from 
the  general  venire  box  the  names  of  fifty  persons  to  serve  as  tales 
jarors,  on  the  30th  of  November,  1897. 

That  on  the  26th  of  November,  1897,  the  cause  was  by  consent  of 
parties  fixed  for  trial  on  the  30th  of  November,  1897. 

That  the  defendant's  motion  to  quash  was  filed  on  the  30th 
of  November,  1897,  the  day  set  for  the  trial. 

It  thns  appears  that  the  statement  of  judge  was  fully  justified  by 
the  record — the  grand  jury  having  been  drawn  and  regularly  organ- 
ized on  the  3d  of  November,  1897^  the  first  day  of  the  term  of  court 
at  which  the  indictment  was  found  and  presented  to  the  court,  and 
under  which  the  defendants  were  regularly  arraigned  and  plead  not 
guilty  several  days  subsequently. 

It  is  of  no  consequence  that  the  court  was,  on  the  4th  of  October, 
1S97— the  day  fixed  by  law  for  it  to  have  convened — adjourned  over, 
by  order  of  the  judge,  to  the  2d  of  November,  1897;  as  the  judge 
also  ordered  the  sheriff  to  open  the  court  regularly  on  the  4lh 
of  October,  1897,  and  adjourn  same  to  the  date  designated,  and  to  dis- 
charge all  jurors  who  had  been  summoned  until  that  date. 

Under  that  state  of  facts,  the  regular  term  of  the  court  did 
not  lapse,  but  was  only  adjourned;  and  consequently  the  grand  jury 
was  properly  and  legally  organized  on  the  2d  of  November,  1897,  the 
date  to  which  the  regular  term  of  court  had  been  adjourned. 

Subseqaently  the  grand  jury  presented  the  indictment  against  the 
defendants;  and  several  days  thereafter  the  defendants  were 
arraigned,  plead  not  guilty,  and  demanded  a  trial  by  jury. 

Several  days  subsequently,  the  cause  was,  by  consent,  fixed  for 
trial;  and  four  days  later  the  defendants'  motion  to  quash  was  filed, 
seeking  to  avail  themselves  of  alleged  formal  defects  in  the  organi- 
zation of  the  grand  jury. 

If  in  point  of  fact  these  alleged  informalities  actually  existed,  they 
mast  have  been  as  well  known  to  the  defendants  at  the  time  the 
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indictment  was  flied,  and  tliey  were  arrested  therennder  a 
were  at  tbe  time  the  motion  to  qnaah  waa  filed. 

That  a  motion  to  qoaah  an  Indictment  on  the  ground  tb 
venire  was  irregnlarly  drawn  came  too  late,  aame  not  haTlnj 
filed  on  the  first  day  of  the  term,  and  no  exceptional  clrcnmi 
having  been  stated  as  rendering  compliance  with  the  law  i 
respect  impracticable,  has  been  recently  held  by  tbla  coart 
faith  of  previoas  adjndicattons.  State  vs.  GoUloDS,  48  An.  1461 
VB.  Pruett,  49  An.  283;  State  vs.  Ashworth,  41  Ad.  CSSj  St 
Vance,  31  An.  399;  SUte  vs.  Sterling,  41  An.  679;  State  vs.  Le: 
46  An.  1195. 

In  the  instant  case  no  exceptional  clrcnmstance  is  stated 
tendered  compliance  with  legal  rcqn^ments  Impracticabl 
hence  we  deem  it  our  dnty  to  adhere  to  previons  adjndicatio 
anstaJD  the  ruling  ot  the  tri»l  jndge. 

There  are  some  other  bills  ot  exceptions  In  the  record,  bu 
mach  as  they  have  not  been  ai%ued  In  the  brief  ot  tbe  defei 
counsel  we  do  not  (eel  called  npoo  to  examine  and  pass  npon 

Judgment  affirmed. 


In  the  Maiteb  of  the  Pelican  Saw  Mill  and  Manijfac 
Company. 

RellerHlttl  thai  it  l>  the  amount  of  the  lund 
dalm  of  the  complalnlus  crGdltor,  thai 
oourl.    Motion  lodlsinlaa  a|i[)eRl  denied. 

Where  creditors,  recognlied  on  a  rerelTer'a  account,  are  opposed.  It  Is  Im 
OD  iuch  credllora  to  adduce  the  proof  neoesaary  to  rubaiantlate  ibeli 
and  railing  la  this  ibey  Kill  be  stricken  from  the  account. 

After  the  liid);incut  utnendlnK  nod  homolOKitlng  the  account  has  heco 
and  tlie  tuads  Iiuto  been  aisburdud  by  Cht  receiver  pursuant  to  Its  ii 
this  court,  under  the  facts  hij--e  presented,  will  not  reTcrse  and  mi 
orderto  permit  opportunll}' lo  ci>uiplainln)[  credlEori  to  appear  an< 
their  claima. 

APPEAL  from  tbe  Civil  Dinlrlct  Coart  for  the  Parish  of  O 
EllU,  J. 

Rice  ifr  Montgomery  and  F.  L.  Richardaon  tot  Receiver,  Ap 
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Hughes  dt  Favrot^  Buck^  WaUhe   4?  Buck^  Benjamin  Rice  Forman 
and  Hugh  C,  Cage  for  Opponents  and  Appellants. 


Argued  and  submitted  January  28,  1898. 
Opinion  handed  down  March  21,  1898. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  court  was  delivered  by 

Blaxchard,  J.  The  motion  to  dismiss  is  made  on  the  (ground  that 
the  amount  claimed  by  each  appellant  is  below  the  appealable  juris- 
diction of  this  court. 

The  provisional  account  of  the  receiver  proposing  to  distribute 
fifteen  thousand  five  hundred  and  thirty- three  dollars  and  seventy- 
six  cents,  and  his  final  account  proposing  to  distribute  four  thousand 
one  hnndred  and  eighty- nine  dollars  and  seventy- five  cents  addi- 
tional, or  a  total  of  nineteen  thousand  seven  hundred  and  twenty- 
three  dollars  and  fifty -one  cents,  were  tried  together,  amended  and 
homologated  under  one  judgment. 

Representing  themselves  as  creditors  of  the  insolvent  concern  and 
averring  error  in  the  judgment  and  injury  to  themselves,  A.  M. 
Edwards,  John  Stranger  and  Henry  Buddig  prosecute  this  appeal. 

It  is  not  the  amount  of  their  claim  that  determines  the  appellate 
jurisdiction;  it  is  that  of  the  fund  to  be  distributed.  Constitution, 
Art.  81;  Murray  vs.  Sweeney,  48  La.  An.  761;  Amendment,  Acts 
1882,  p.  174. 

The  motion  to  dismiss  is  denied. 

On  the  Merits. 

Appellants  were  creditors  of  the  insolvent  corporation.  They 
appeared  as  such  on  the  books  of  the  concern.  They  were  listed  as 
creditors  on  the  provisional  and  final  accounts  filed  by  the  receiver. 
When  these  accounts  were  presented  to  the  court  the  usual  order 
was  made  for  their  advertisement  according  to  law,  and  it  is 
•<hown  that  they  were  advertised  for  ten  days  in  the  English  and 
French  languages.  Oppositions  were  filed,  and  these  and  the  accounts 
opposed  came  on  for  trial  in  due  course. 

The  oppositions  were  leveled  at  each  and  every  claim  listed 
OQ  the  accounts  as  debts  due   by  the  corporation,  and  the  three 
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complaining  creditors  herein  were  meotloned  by  name  ani 
claims  opposed  aa  not  being  debts  dae. 

Opponents  prajed  that  the  Items  opposed  be  rejected  at 
allowed  and  stricken  from  the  itccoanta. 

There  were  nnmeroDB  creditors.  Manj  of  them  appeared 
trial  of  tbe  oppositions  and  substantiated  their  claims.  Ba 
eight  of  tbe  creditors,  who  bad  been  placed  on  the  rec 
acconnts  as  snch,  failed  to  appear,  notwItheCanding  the  oppo 
brought  into  question  and  contestation  tbeir  claims.  Amonfi 
were  the  three  appellants  herein.  No  proof  whatever  waa  < 
on  their  behalf  to  make  good  their  debts  in  this  contest  betwc 
creditors. 

As  a  conseqaence,  in  tbe  final  Judgment  on  tbe  accoant 
claims  were  disallowed.  In  a  proceeding  wbere  everytbing  w 
pnted  and  combatted  and  a  trial  bad  contradictorily  with  o; 
creditors,  nothing  conld  be  allowed  which  did  not  have  i 
of  proof  to  stand  npon. 

Claims  not  supported  by  testimony  coald  have  no  ratln 
claims  proven,  wbere  opposition  had  put  all  to  tbe  proof. 

On  this  point  tbe  learned  Judge  of  the  court  below  said:  ' 
items  of  ordinary  debt  that  I  have  ordered  stricken  fro 
accounts  were  all  opposed,  and  tbe  parties  have  brought  no  p 
sustain  tbem.  If  thej  suffer  loss,  it  is  the  result  ol  their  owi 
in  not  producing  tbeir  proof." 

The  judgment  of  homologation  of  tbe  acconnts,  as  ameadt 
rendered  January  22, 1897,  and  signed  Pebuary  3, 1897.  A  mon 
Stranger  and  Edwards,  appellants  herein,  appeared  in  tbe  lower 
for  tAe  Jlrat  ftme,  and  took  a  rule  on  tbe  receiver  to  show  can 
their  claims  should  not  be  paid  as  ordinary  creditors.  Tbj 
on  trial,  was  dismissed  for  the  obvious  reason  that  they  no 
had,  before  the  CJurt,  tbe  character  of  creditors  of  the  Ini 
corporation.  Called  in  question  in  the  way  tbe  law  provides 
had  been  no  proof  at  the  trial  of  tbeir  claims,  once  racogol. 
the  acconnts,  and  tbe  same  had  been  stricken  therefrom.  Tbi 
ment  of  the  court  doing  this  had  become  final,  it  was  thi 
date  for  tbe  receiver  to  pay  out  and  disburse  among  those  w 
proven  their  claims  and  been  recognized  aa  creditors  the  moi 
hla  hands,  no  suspensive  appeal  had  stopped  bis  doing  i 
be  bad  made  tbe  payments.  At  least  nothing  to  tbe  c< 
appears. 
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Their  rale  to  enforce  payment  having  failed,  Stranger  and  EdwardB 
took  an  appeal,  both  from  the  judgment  amending  and  homologat- 
ing the  accounts  and  from  the  adverse  judgment  on  the  rule. 

Baddig,  the  other  appellant  herein,  appeared  about  this  juncture 
for  the  first  time,  and  took  an  appeal. 

These  appeals  were  all  necessarily  devolutive — ^it  was  too  late  to 
appeal  suBpensively. 

There  is  no  testimony  in  the  record  which  justifies  this  court  in 
ameDding  the  accounts  appealed  from  so  as  to  include  appellants 
thereon  as  ordinary  creditors.  It  is  not  contended  by  appellants 
that  there  is. 

Bat  they  do  insist  on  the  reversal  of  the  judgment,  to  the  end  that 
the  case  may  be  remanded  for  another  trial  below.  This  would  give 
appellants  the  opportunity  now  coveted  to  prove  their  claims  and  take 
rPDk  on  the  list  of  ordinary  creditors.  If  this  should  be  done  and 
these  parties  proved  their  claims  and  became  recognized  as  ordinary 
creditors,  the  result  would  be,  since  there  is  not  enough  to  pay 
all,  that  those  creditors  now  recognized  on  the  adjudged  account  as 
fcuch,  woold  receive  less*. 

Bat,  meanwhile,  under  the  judgment  and  mandate  of  the  court, 
not  suspensively  appealed  from,  the  receiver  has  disbursed  the  funds 
in  his  hands.  Those  recognized  as  ordinary  creditors  on  the  approved 
account  have  received  their  pro  rata  share. 

Should  the  case  be  remanded  on  this  demand  of  appellants  and 
the  account  be  then  amended  by  including  them  and  the  forty- five 
others  who  failed  to  appear  and  prove  their  claims  in  the  first 
instance,  where  would  the  money  come  from  to  pay  them  their  per- 
centage? 

The  receiver  has  it  not,  for  he  has  paid  it  out  on  the  first  judgment 
recognizing  the  other  creditors  and  striking  these  from  the  list. 

Mast  the  receiver  himself  be  required  to  make  up  the  amount  to 
them  out  of  his  own  funds,  or  to  be  mulcted  for  the  same  on  his  offi- 
cial bond? 

Or  will  the  parties,  later  recognized  as  ordinary  creditors,  have  to 
pursue  those  earlier  recognized  as  such,  to  force  them  to  disgorge  a 
part  of  what  they  had  been  paid  on  their  claims?  A  fruitful  field  of 
litigation  would  be  here  presented. 

The  appellants  were,  beyond  doubt,  creditors,  and  the  receiver 
did  his  doty,  both  to  bis  trust  and  to  them,  in  placing  them  on  his 
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acoonnt  u  such.  Otber  creditors  had  the  right  to  oppoae 
did  BO. 

The  proTieiona]  accoant,  which  flraC  recognized  appell. 
creditors,  wae  filed  November  16,  1896. 

The  aecond  and  final  acconnt,  which  also  recognised  tb 
filed  May  6,  16B6. 

Between  the  two  dates  the  case  bad  come  to  tbls  court  on  ai 
anterior  to  this  one,  prosecuted  brother  creditors  on  otber  i 

On  Febraary  20,  1896,  Bankston  and  others  filed  oppositio 
lenging  every  Item  oa  the  provisional  accoant,  and,  by  na 
claims  of  these  appellants. 

They  renewed  this  opposition  on  May  14,  1896,  to  the  final  i 

Other  creditors,  about  that  time,  presented  similar  oppoeil 

The  taking  of  evidence  on  the  trial  of  the  accoonta  and  the 
tlons  filed  thereto,  began  on  October  23,  1896,  contlnned  thro 
remainder  of  that  month,  was  resumed  again  on  November 
the  case  was  argned  and  sabmitted  on  December  6,  1896,  ai 
ment  was  signed  February  8,-1897. 

It  thus  appears  the  settlement  of  the  affairs  of  this  Insolvi 
poration  was  pending  in  court  for  largeiy  more  than  twelve 
before  the  judgment  now  appealed  from  became  final,  and  m< 
eieven  months  had  elapsed  from  the  filing  of  the  first  op[ 
challenging  appellants' claims,  before  the  judgment  was  signec 
struck  their  claims  off  the  acconnt.  Yet  in  all  that  time  the 
no  appearance  to  defend  their  rights  thus  attacked.  And  m 
pot  up  the  contention  that  they  had  no  knowlege  or  informal 
any  one  disputed  they  were  creditors,  and  complain  tbey  hai 
condemned  without  notice  or  hearing.     Whose  fault  was  thif 

If  the  receiver  bad  ignored  their  claims  and  filed  hlsaccooi 
out  recogniziog  them  as  creditors  they  would  have  bad  to 
and  file  oppositions  In  order  to  obtain  a  place  on  the  acconnt 

This  was  the  only  way,  and  it  they  bad  neglected  It  . 
acconnt  been  aeasonably  homologated,  on  due  proof,  thei 
have  been  barred. 

Under  such  circumatancee,  suppose  tbey  bad  later  appearei 
an  appeal,  brought  the  case  here  and  urged  that  tbe  jndgi 
reversed  and  the  case  remanded  in  order  that  they  might 
opposition  and  have  tbemselves  Included  on  the  accoant  as  ci 
would  they  be  listened  to?     Surely  not. 
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Is  there  any  snbstantial  difference  in  the  case  as  now  actaally 
presented? 

The  receiver  pat  them  on  his  account;  co-creditors  opposed;  they 
neglected  tbroufchont  an  entire  year  to  appear  and  make  good 
their  right  to  a  place  thereon.  The  case  went  to  trial  without  tbem, 
other  claims,  proven,  were  allowed ;  theirs,  without  proof,  disallowed. 
Now  they  appeal,  after  disbursement  of  the  fund,  and  ask  remanding 
of  the  case  in  order  that  they  may  adduce  proof  and  obtain  a  place 
on  the  account.  It  is  too  late.  By  their  own  laches  they  are  left  out. 
The  receiver  did  his  duty  when  he  placed  on  his  account  all  whom  he 
considered  creditors,  and  other  creditors  having  opposed,  the  issue, 
as  correctly  stated  by  the  trial  judge,  was  shifted  and  the  contest 
became  one  among  creditors.  It  was  the  concern  of  the  creditors 
whose  claims  were  opposed  to  adduce  the  evidence  to  sustain  them. 
Calder  vs.  Creditors,  47  An.  1539.  It  was  not  the  duty  of  the  receiver 
BO  to  do,  nor  to  take  part  in  such  a  contest  between  creditors. 

The  law  favors  the  vigilant,  while  it  turns  a  deaf  ear  to  those  who 
find  their  right  impaired  as  the  result  of  their  own  indifference, 
inattention,  or  want  of  care. 

Unlike  the  Galder  case,  supra,  gross  neglect  on  part  of  the  com- 
plaining creditors  is  apparent  here,  and,  all  things  considered,  we  do 
not  see  our  way  to  remanding  the  case. 

Judgment  affirmed. 


No.   12,557. 

The  State  ex  rel.  Bolling  C.  Hall,  for  Use,  vs.  Judges  op  the 

Court  of  Appeals,  Second  Circuit. 

Tilt  judgment  of  the  Court  of  Appeals  does  not  become  final  by  the  lapse 
of  ten  days  after  the  adjournment  when  there  is  pending  and  undisposed  of  p, 
rule  for  a  new  trial  seasonably  taken  by  the  party  cast.  C.  P.,  Arts.  546,  55S; 
Act  No.  ]00  of  1896;  36  An.  1104  . 
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Submitted  on  briefe  June  15,  1897. 

Opinion  handed  down  Jnne  23,  1807,  Watkins,  J.,  makiDg 
peremptory. 

Rehearing  granted  Dacember  13,  1807. 
Submitted  on  rehearing  Febmary  21,  1898. 
Opinion  on  rehearing  handed  down  March  7,  189S. 


On 

The  opinion  of  the  coart  was  delivered  by 

MiLLEB,  J.  The  relator  applies  for  the  writs  of  certiorari  am 
hibltion  to  protect  hla  asserted  right  to  the  judgment  in  hla 
rendered  by  the  Clrcnit  Court  of  Appeals  for  the  Second  C 
which  be  claims  had  become  final  and  was  illegally  set  aside  1 
entwequent  judgment  of  that  court. 

It  appears  that  at  the  term  of  the  Court  of  Appeals  for  G 
Circuit,  of  January,  1897,  judgment  was  rendered  in  relator's 
OD  hij  appeal  from  the  judgment  of  the  District  Court  Id  In 
the  Alexandria  &  St.  Louis  Railway  Company;  that  in  due  tli 
Company  applied  for  a  rehearing,  on  which  the  court  took  no 
before  the  expiration  of  the  term;  thereupon  the  parties 
suit  through  thsir  counsel  agreed  that  the  court  might  pass 
rehearing  within  fifteen  daye  thereafter;  the  jndgea  failed  to 
and  on  the  16th  February,  the  sixteenth  day  from  the  date 
agreement,  the  judges  made  the  order  that  beiug  unable  to 
the  application  for  the  rehearing  be  continued  to  the  next  r 
term,  beginning  third  Monday  of  May,  1807,  at  which  ter 
judges  designated  an  attorney  to  aid  them  in  the  decision 
thereafter,  the  court  thus  constituted  rendered  jndgment  rev 
that  previously  rendered. 

In  this  condition,  the  relator,  plaintifl  in  the  suit,  made  the  f 
application  to  this  court  for  relief  against  that  which  he  conce: 
be  the  llleKal  action  of  the  Circuit  Court  in  reversing  it 
judgment.  His  contention  is,  Ihat  the  first  judgment  I 
final  in  ten  days  after  the  adjournment  of  the  court,  notwltb 
ing  the  application  for  the  rehearing  then  pending,  and  the 
supposes  his  contention  supported  by  the  Act  No.  100  ol 
which  malcea  judgments  in  tbe  Courts  of  Appeal  final  fro 
after    adjournment    of    the    term    at    which    they    are    rei 
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provided  that  three  judicial  days  shall  always  be  allowed  for  motions 
for  reheariDiTt  it  the  term  shall  not  expire  before  the  delay  shall 
elapse y  and  if  the  term  does  expire  before  the  three  judicial  days, 
the  rehearing  applied  for  within  three  days  after  the  rendition 
of  the  judgment,  shall  be  considered  in  chambers  and  a  decision 
filed  within  ten  days  after  adjournment.  If  the  application  is 
refused  the  judgment  becomes  final;  if  granted,  the  case  shall  be 
continued  on  the  docket;  and,  in  all  cases,  applications  for  rehear- 
ing may,  by  consent,  be  taken  under  advisement  until  the  next  term 
of  the  court.  If,  then,  we  sustain  relator's  contention,  he  loses  the 
benefit  of  his  application  for  a  rehearing,  not  from  any  fault  of  his 
own,  bat  simply  and  only  because  of  the  inability  of  the  judges  to 
agree,  or  rather  their  failure  to  decide  within  ten  days.  That  con- 
tention sustained,  the  right  to  ask  the  rehearing  would  be  left,  but 
would  be  of  no  use  if  the  judges  to  whom  it  is  addressed  chose  not  to 
act,  or  were  unable  to  act,  or  acting,  failed  to  agree. 

In  our  view,  no  such  construction  can   be  placed  on  the  Act  No. 
100  of  1896.     It  did  not  intend  to  inflict  the  penalty  on  the  litigant 
of  deprivation  of  any  rehearing  because  the  judges  failed  to  act  on 
his  application.     They  should  act  within  ten  days  from  the  adjourn- 
ment, but  if  they  do  not,  or,  as  in  this  case,  are  unable  to  agree,  the 
litigant's  application  for  a  rehearing  must  be  disposed  of  at  the  ensu- 
ing term.    No  action  upon  his  application  for  a  rehearing,  instead  of 
defeating   it,    in    our    view,    action    on  the  appiication  could   be 
enforced  by   mandamus.     In   our  view,  the    decision  of   our   pre- 
decessors that  the  litigant  was  not  deprived  of  the  benefit  of  his 
rale  for  new  trial,  seasonably  taken,  because  of   the  adjournment 
of  the    court    without    acting  on    the    rule,    is    quite    applicable 
here.    Under  the  Code  of  Practice  the  litigant  is  allowed  his  rule  for 
new  trial,  if  Uken  within  three  judicial  days  from  the  rendition  of  the 
judgment.     Another  article  requires  all  judgments  to   be  signed  at 
the  expiration  of  three  days  from  the  rendition,  and,  by  an  amend- 
ment, applications  for  new  trial   were  required  to  be  determined 
and  all  judgments  to  be  signed  before  the  adjournment  of  the  court 
whether  or  not  three  judicial  days  had  elapsed.     It  was  held  under 
these  articles  of  the  Code  of  Practice,  as  amended,  the  litigant's  rule 
for  a  new  trial  was  not  defeated  by  the  adjournment  of   the  court 
without  determining  the  rule.    State  ex  rel,  Allen  &  Syme  vs.  Judge, 
35  An.   1104.     Obviously,   on  principle  and    authority  the  litigant 
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Bhould  not  be  deprived  ot  hla  legal  right  to  n  new  trial  men 
onlj  becaaee  the  jndge  faila  to  act  on  bis  application.  That  ii 
ttcally  decided  In  tbe  case  cited.  Wltb  equal  reason,  we  tbii 
application  for  the  rehearing  in  the  caae  now  under  review  < 
lapse  and  the  jadgment  become  final  became  within  ten  dij 
the  adjonrnment  ot  the  term  tbe  application  was  not  dlap' 
becaaae  tbe  Jadgee  oonld  not  agree. 

It  is  therefore  ordered,  adjudged  and  decreed  that  onr  pi 
order  on  this  application  for  the  writs  ot  certiorari  and  prol 
be  set  aside  and  annoUed,  and  it  is  now  ordered  and  adjudKf 
the  relator's  application  be  refused  at  his  cost. 


John  Sealy  vs.  Q.  L.  Hall  et  als.  ;  R.  B.  Hawley  &  Co., 
Opponents. 

An  irrFgulBrlty  or  want  ot  c 
teitlmoDy  brou^bt  ap  tii 
■9[<leoD  tbe  aeir  irlitl. 

APPEAL  from  tbe  Nineteenth  Judicial  District  Court  tor  the 
ot  Iberia.     Voorhiea,  J. 


Foster  dt  Brouasard,  Andrew  Thorpe  and    T.  H.    Thorpe  tot 
■    Opponents,  Appellees. 

Walter  J.  Burke  &  Bro.  tor  Defendants,  Appellants. 

Argued  and  submitted  December  27,  1897. 
Opinion  handed  dawn  January  24,  1698. 
Rehearing  refused  March  7,  1898. 

The  opinion  ot  the  court  was  delivered  by 

Miller,  J.  The  defendants  appeal  from  tbe  Judgment  dec 
opponents'  payment  of  a  debt  with  privilege  on  certain  i 
tenances  ot  a  sugar  mill. 

There  bad  been  a  previous  judgment  in  the  opponents'  fav( 
in  the  ennmeratlon  ot  tbe  appurtenances  there  was  an  omlsaic 


4' 


FIFTIETH  ANNUAL  REPORTS,  1898. 


413 


City  Ts.  Kerr  and  Gaily. 


the  role  for  new  trial  the  conrt  extended  the  description  of  the  arti- 
cles covered  by  the  privilege  so  as  to  embrace  ail  intended  by  the 
original  jadgment.  No  notice  of  the  rale  for  new  trial  was  given  the 
defendants,  and  from  the  jadgment  on  the  new  trial  this  appeal  is 
taken. 

It  is  insisted  by  defendants  that  the  jadgment  can  not  be  changed 
in  any  material  respect  except  on  a  rale  for  a  new  trial,  duly  served 
on  the  parties  in  interest.  It  is  claimed  by  the  opponents  that  the 
defendant  in  execution  is  not  entitled  to  notice,  and  that  the  judg- 
ment merely  corrected  an  error  and  supplied  that  which  it  was 
intended  to  be  incorporated  in  the  original  jadgment. 

The  appeal  brings  up  all  the  testimony  on  the  trial  and  sustains 
the  jadgment  rendered  on  the  rule  for  new  trial.  The  objection  to 
the  role  for  the  new  trial  is,  therefore,  of  no  importance,  as  our 
judgment  must  give  effect  to  the  testimony  sustaining  the  opponents' 
demand.     Whipple  vs.  Hertzberger,  11  An.  475. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadgment 
of  the  lower  court  be  affirmed  with  costs. 


No.  12,467. 
City  op  New  Orleans  vs.  George  P.  Kerr  and  John  Gally. 

Tiie  powers  and  oblifr^tions  C'f  municipal  eorporations  are  twofold  in  character, 
>  r,  those  that  are  of  a  public  nature,  and  (2)  those  that  are  of  a  private  nature. 

A.-?  to  the  drdt,  the  municipal  corporation  acts  as  the  agent  of  the  State— discharg- 
ing dntie)*  incumbent  upon  the  State — and  as  the  representative  of  sovereignty 
is  not  answerable  for  the  non  feasance  or  malfeasance  of  its  ofllcials. 

As  tr>  the  second,  the  corporation  represents  the  pecuniary  and  proprietary  inter- 
ests of  individuals,  and  the  rules  which  govern  the  responsibility  of  individ- 
uals are  properly  applicable. 

^'Iiile,  io  a  general  sense,  not  liable  for  the  nonfeasance  of  its  officers,  the  city  of 
New  Orleans  is  responsible  for  damages  arising  fx  co/i/roc/M,  having  as  their 
source  the  breach  of  a  contract  duly  executed  by  its  corporate  agents  acting 
witUin  the  scope  of  their  authority  and  in  the  line  of  their  duty. 

\  PPEAL  from  the  Civil  District  Court  for  the  Parish  o!   Orleans. 
*  1     Rightory  J. 


James  J,  McLaughlin^  Assistant  City  Attorney,  and   Samuel  L.  Gil 
more.  City  Attorney,  for  Plaintiff,  Appellee. 


.-• 


50  413 

51  884 

fra  4;« 
1  n:i  1218,' 

1 

1 
1 

50   4i;ji 

lUi    340' 

If'— •• 


f  •  iaH«««M« 


I 


;;;.Ji;i. 
!;;:3i:i 


.  I 


1 


I  i 


1 1 


!•; 


H 


SUPREME  OOtJET  OF  LOUISIANA. 


John  C.  Wickliffe  and  Joseph  N.  Wo!/»on  tor  Defendanta,  1 
lants. 


A^oed  and  sobmitted  November  29,  1891 
Opinion  handed  down  February  7,  1898. 
Rebearinfc  retoeed  April  4,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.  This  is  an  action  brongbt  by  tbe  city  of  Ne 
leans  against  the  defendants  for  a  balance  dne  npon  a  sale  oi 
of  the  franchise  or  right  to  impoond  stock  within  tbe  city's 
and  to  receive  tbe  fees  therefor. 

Defendant  Eerr,  who  was  tbe  pound  contractor,  answeret 
while  there  was  an  apparent  balance  dne  tbe  city  on  hie  contn 
was  absolved  from  liability  therefor  by  reason  of  flagrant  bn 
of  the  contract  on  tbe  part  of  tbe  city  in  failing  to  give  him  { 
police  protection  In  the  discharge  of  bis  dalles  as  ponnd  k 
witbont  which  bis  contract  was  unavailing,  and  in  harassli: 
annoying  htm  through  its  officers  and  agents. 

Then,  assuming  tbe  character  of  plaintiff  in  reconvention, 
ap  a  claim  against  the  city  for  nine  thoasand  three  bundn 
twenty-two  dollars  and  thirty-  seven  cents  for  damages  accn 
bim  by  reason  of  the  breaches  of  contract  aforesaid.  This  c 
set  forth  with  much  detail. 

Tbe  ja^gment  below  was  against  both  parties.  It  rejected 
titf's  original  demand  and  that  of  defendant  in  reconvention. 

Defendant  plone  appeals,  and  the  case  is  before  us  only  as 
reconventional  demand  of  the  latter. 

Defendant's  contract  with  the  city  was  entered  into  on  tbe  1 
May,  1891,  and  was  for  tbe  term  of  one  year.  The  Mayo: 
executed  the  contract  on  behalf  of  the  city,  was  specially  auth 
thereto  by  ordinances  of  tbe  City  Council,  and  the  formal  co 
was  in  conRrmation  of  a  sale  and  adjudication  of  tbe  ponnd  fra 
previously  made  to  defendant. 

The  words  nsed  are  that  the  city  "does  by  these  presents 
bargain,  sell  and  couflrm  "  unto  tbe  defendant  "  tbe  revenues 
pnbllc  ponnd  "  for  the  period  named. 

Tbe  ordinances  of  tbe  city   relative   to  tbe   impounding  of 


FIFTIETH  ANNUAL  REPORTS,  1898, 


415 


*  City  YS  Kerr  and  Gaily. 


were  referred  to  in  the  instrument,  and  the  principal  one  was  copied 
bodily  into  it  as  a  part  of  the  contract. 

One  section  of  this  ordinance  declares  that  ali  animals  found  upon 
the  streets  contrary  to  its  provisions  '^  are  to  be  taken  up  by  the 
police,  the  contractor  or  his  assistants  and  placed  in  the  nearest 
pound,"  etc. 

Another  section  provides  *^  that  it  shall  be  the  duty  of  the  city 
police  to  render  such  service  or  assistance  as  may  be  necessary  to 
the  pound  keepers  in  the  discharge  of  their  duty." 

Some  four  or  five  months  after  the  contract  became  operative, 
another  ordinance  was  adopted  by  the  City  Council,  which,  after  first 
declaring  that  experience  had  shown  the  impracticability  of  enforc- 
ing the  pound  contract  without  proper  police  protection  and  that  it 
was  the  daty  of  the  city  police  to  render  such  assistance  as  was  nec- 
essary to  the  pound  keeper,  his  assistants  and  employees  in  the  dis- 
charge of  their  duty,  proceeded  to  request  the  Board  of  Police  Com- 
missioners to  instruct  the  superintendent  of  police  to  make  a  perma- 
nent detail  of  two  ofScers  for  the  purpose. 

Still  later,  and  about  a  month  before  defendant's  contract  was  to 
expire,  farther  action  was  taken  by  the  City  Council  in  the  form  of  a 
motion  adopted  requesting  the  Mayor  to  direct  che  superintendent  of 
police  to  require  the  strict  enforcement  of  the  preceding  ordinance 
relative  to  pounds,  and  calling  upon  the  several  recorders  of  the 
city  to  see  to  the  enforcement  of  the  same,  and  admonished  them 
that  in  case  of  failure  to  do  so  they  would  be  held  amenable  to  the 
coancil  for  dereliction  of  duty. 

These  several  corporate  acts  are  practical  admissions  that  thereto- 
fore the  city  ordinances  relating  to  the  impounding  of  stock  and  the 
city's  obligation  to  the  pound  contractor  with  reference  thereto  had 
not  been  adequately  enforced. 

And  the  testimony  taken  leaves  no  doubt  upon  the  mind  of  the 
troth  of  this  fact. 

It  was  not  possible  to  carry  out  the  contract  without  police  protec- 
tion and  assistance. 

The  contractor,  his  drivers  and  assistants  were  threatened, 
assaulted,  beaten  and  driven  off. 

Cattle  and  other  stock  taken  up  and  on  their  way  to  the  pounds 
were  rescued  by  mobs. 

Freqaent  arrests  of  the  defendant  were  made  on  charges  of  illegal 
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conduct  in  carrying  out  the  contract,  on  all  of  whicb  cbargM 
one,  ho  was  acquitted,  and  ae  to  the  one  npon  which  b 
convicted,  ho  was  snbaeqnently  released  on  a  writ  of  habeaa  c 

Oncf  he  was  locked  np  all  night  and  part  ot  aday  in  the  city 
on  a  tmmped-np  charge. 

One  ot  bis  ponnde  was  broken  into  by  police  officers  claim 
act  under  order  ol  the  then  acting  Mayor,  and  a  bone  impo 
rel  eased. 

Other  acta  of  misteaeanceand  non-feasance  of  the  police  and 
city  officials,  in  reference  to  defendant  and  his  contract  with  tb 
are  shown. 

He  was  not  (nmished  tbe  necesiary  police  protection  and  i 
ance,  and  tor  the  greater  part  of  the  time  it  waa  withheld  fro: 
entirely. 

Indeed,  it  is  shown  that  tbe  then  Mayor  gave  an  orde 
DO  police  protectioD  be  given  defendant,  and  that  because  < 
order  the  Chief  of  Police  refnsed  details  ot  policeroea. 

The  record  teems  with  evidence  ot  application  after  appli 
made  by  defen<]ant  and  his  attorney  for  police  protection  and  i 
ance. 

There  is  no  room  tor  donbt  that  the  contractor  was  rei 
all  times  to  carry  out  his  contract,  willing  and  anxiona  to  do  t 
zealons  in  his  efforts  thereunto.  So  much  so,  in  tact,  that  it  re 
in  numerous  complaints  lodged  against  him. 

That  be  may  in  instances  have  overstepped  the  hmits  ot  a  }ni 
cretion  In  the  manner  ot  its  execution,  is  probable.  But  there 
proper  way  of  meeting  this  and  of  dealing  witb  him  in  regard  tl 
without  withholding  the  protection  and  aid  of  the  police  neo 
to  the  legitimate  execution  of  his  dnties  under  the  conirac 
guaranteed  to  him  by  the  Instrument  evidencing  the  same. 

The  amouat  be  was  to  pay  to  the  city  monthly  under  bis  coi 
was  thirty-one  dollars. 

That  he  did  not  pay  all  tbe  monthly  instalments  and  01 
balance  of  two  hundred  and  seventy-one  dollars,  which  the  cU} 
for  herein,  Is  explained  by  him  on  tbe  ground  of  the  city's  fail 
meet  its  obligations  to  bim  under  tbe  contract. 

Tbe  way  defendant  was  to  be  compensated  tor  the  work  done 
bis  contract  was  by  fees  collected  on  animals  impounded,  an 
evidence  abows   the  franchise  was   a  valuable  one,  and,  pei 
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lacrative,  if  adeqaate   police   protection  and   assistance   had    been 
extended  him. 

The  powers  and  obligations  of  municipal  corporations,  like  the  city 
of  New  Orleans,  are  twofold  in  character:  those  that  are  of  a  public 
nature  and  those  that  are  of  a  private  nature. 

This  court  Dy  repeated  decisions  has  recognized  this  distinction.  1 
An.  437;  9  An.  461;  12  An.  190,  482;  14  An.  120;  26  An.  478. 

As  to  the  first,  or  public  character  of  its  powers  and  obligations, 
the  monicipal  corporation  represents  the  State — discharging  duties 
incambent  on  the  State.  As  to  the  second,  or  private  character  of 
ite  powers  and  obligations,  the  municipal  corporation  represents  the 
pecuniary  and  proprietary  interests  of  individuals. 

As  to  the  first,  where  a  municipal  corporation  acts  as  the  agent  of 
the  State,  it  becomes  the  representative  of  sovereignty  and  is  not 
answerable  for  the  non-feasance  or  malfeasance  of  its  public  agents. 

As  to  the  second,  the  rules  which  govern  the  responsibility  of 
individuals  are  properly  applicable.  Am.  and  Eog.  Ency.  of  LaW) 
Vol.  15,  p.  1141;  Western  College  vs.- City  of  Cleveland,  12  Ohio  St. 
337;  Rusher  vs.  City  of  Dallas,  16  S.  W.  333;  Whitefield  vs.  City  of 
Paris,  19  S.  W.  566;  O'Rourke  vs.  City  of  Sioux  Falls  (S.  D.),  54  N. 
W.  1044;  61  Fed.  Rep.  64;  62  Fed.  Rep.  240. 

In  the  instant  case  one  of  the  items  of  damage  claimed  by  defend- 
ant is  one  thousand  dollars  for  his  illegal  arrest  and  imprisonment 
by  the  police  under  the  direction  of  the  city  ofilcers. 

Under  the  distinction  between  the  powers  and  obligations  of  the 
city  above  noted,  no  liability  attaches  to  her  on  account  of  this  act 
of  malfeasance  of  her  officers.  Stewart  vs.  City,  9  An.  462;  Lewis 
vs.  City,  12  An.  190;  2  Dillon,  Sec.  975. 

This  was  a  tort  and  the  action  based  thereon  arises  ez  dilicto. 

But  as  regards  other  items  of  damage  claimed  (to  be  noted  later) , 
the  action  to  enforce  same  arises  ex  contractu,  and  the  city  is  liable. 
Vidalat  vs.  City,  43  An.  '1122;  2  Dillon  on  Corporations,  Sees.  935, 
980,  981,  983. 

The  city  had  the  right  to  impound  cattle ;  it  comes  within  the  police 
powers  of  the  city.  (Am.  and  Eng.  Ency.  of  Law,  Vol.  10,  p.  137). 
It  is  necessary  to  insure  cleanliness  and  the  public  safety.  Having 
the  power  to  do  this  itself,  it  could  let  it  out  by  contract  and  did  so, 
and  stipulated  as  part  of  the  contract  that  it  would  furnish  police 
protection  to  enable  its  contractor  to  perform  his  duty  and  carry  out 
27 
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the  contract.  Faillog  to  do  this,  it  ia  liabl«  ae  for  breach 
contract. 

While  not  liable  for  the  non-feasance  of  Its  officers  in  a  j 
sense,  It  is  liable  for  debis  incurred  throngh  its  corporate 
acting  within  the  scope  of  their  authority  and  the  line  of  tbel 
It  is  on  this  principle  that  it  is  liable  to  defendant  for  failori 
obligation  to  furnish  bim  the  means  of  fulfilling  hie  contiaci 
wblcb  depende  I  alike  the  performance  of  bis  duty  to  the  ci 
the  realization  to  himselt  of  the  profits  of  the  enterprise. 

In  La  Rosa  vs.  Mayor,  4  La.  24,  it  was  held  that  when  the 
New  Orleans  made  an  adjudlcatioQ  of  a  certain  right,  if  ( 
reference  to  and  conformity  with  an  ordinance  of  the  City  C 
it  imposes  all  the  obligatione  and  confers  all  the  righta  cres 
the  ordinance.  See  aleo  Johnson  vs.  Municipality,  5  An 
McLaughlin  vs.  Same,  6  An.  504. 

II  we  view  the  city  aS' vendor  of  this  franchise  to  the  deft 
tben  she  is  liable  for  breach  of  the  warranty  respecting  the  I 
peaceable  poasession  of  the  thing  sold.     C.  C.  24T6,  '2600  tl  $e 

If  we  view  the  city  as  lessor  of  tbe  rlgbt,  then  she  is  lit 
breach  of  her  obligation  to  canee  the  leasee  to  be  In  peaceab 
session  of  the  thing  during  the  continuance  of  the  lease. 
2692,  2696. 

So  far  as  defendant's  reconventioual  claim  is  one  sonm 
damages  arising  ex  contractu,  he  is  entitled  to  be  reimbnr 
loss  he  has  snaCained  and  tbe  profit  of  which  he  has  been  de; 
to  tbe  extent  that  tbe  proof  substantiates  tbe  same.  That  is 
he  may  recover  such  damages  as  were  coutemplated  or  mayi 
ably  be  supposed  to  have  entered  into  the  contemplation 
parties  at  tbe  time  of  the  contract.  43  An.  1128;  0.  C.  1934; 
105;   U  An.  300. 

Defendant  claims  twenty-five  dollars  for  the  deatructioa 
pound  in  tbe  Fifth  Municipal  District.  The  evidence  does  not 
lish  this  item  with  sufllcient  certainty  and  it  is  disallowed. 

Tbe  same  id  trne  of  tbe  claim  for  twenty  dollars,  amount  of 
fees  said  to  have  been  collected  in  tbe  Fifth  District,  and 
oflicerB  of  the  city  are  alleged  to  have  compelled  hie  repr 
tive  to  refund,  and  the  claim  for  twenty-flve  dollars  for  pou 
on  stock  represented  to  have  been  turned  out  of  the  said  po 
the  city's  representative. 
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Both  items  are  disallowed. 

The  claim  of  one  thousand  and  fifty  dollars  for  pound  fees  upon 
four  hundred  and  twenty  bead  of  stock,  taken  up  by  defendant,  and 
which,  while  being  driven  to  the  pound,  were  rescued  and  taken 
from  bis  custody  by  mobs  and  lawless  people,  is  made  out  and  must 
be  allowed. 

Under  the  pound  ordinances  of  the  city  and  under  his  contract, 
the  moment  stock  running  at  large  were  apprehended  by  the  pound 
keeper,  his  right  to  the  pound  fees  attached,  and  if  by  reason  of  the 
lack  of  sufficient  police  assistance  such  stock  is  forcibly  taken  from 
Lis  custody,  the  city  became  liable  for  breach  of  its  contract  obliga- 
tion to  furnish  the  protection  necessary  in  the  premises.  Moreover, 
the  stock  being  apprehended  and  his  claim  to  the  fees  having 
attached,  the  latter  became  a  right  of  property,  for  damages  to 
which  by  mobs  and  riotous  assemblages  the  city  is  responsible  under 
the  statutory  law.     Section  2580,  Revised  Statutes. 

The  claim  of  four  thousand  eight  hundred  and  thirty- five  dollars 
and  thirty-seven  cents  for  pound  fees  alleged  to  have  been  lost  by 
reason  of  the  city's  failure  to  furnish  police  protection  during  two 
hundred  and  sixty- seven  days  of  the  contract  can  not,  on  a  review 
of  the  whole  evidence,  be  held  to  be  made  out  with  sufficient  cer- 
tainty. This  item  is  asserted  under  the  head  of  "  profit  of  which  he 
has  been  deprived,"  and  was  calculated  on  the  basis  of  the  con- 
tractor's earnings  on  the  days  when  he  did  have  police  protection, 
i^ee  Schleider  vs.  Dietman,  44  La.  An.  462. 

On  the  next  item,  one  thousand  two  hundred  and  eighty- seven 
dollars  for  the  rent  of  the  pounds  during  the  two  hundred  and  sixty - 
seven  days,  when  defendant  could  not  use  them  because  of  lack  of 
police  protection,  nine  hundred  and  thirteen  dollars  is  allowed,  being 
the  amount  defendant  testifies  he  actually  paid  out  for  such  rent 
during  that  time.  This  is  a  damage  for  which  the  city  must  be  held 
liable.  The  pounds  were  useless  without  the  police  protection  nec- 
essary to  enable  defendant  to  impound  stock,  and  defendant  could 
not  give  op  the  pounds  and  save  the  expense,  for  he  could  not  fore- 
see that  the  policy  of  withholding  police  protection  would  continue. 
He  was  compelled  to  be  ready  himself  to  perform  his  duty  at  all 
times,  and  one  of  the  requisites  to  this  end  was  the  maintenance  of 
pounds  for  the  detention  of  stock. 

With  regard   to  the  last  item,  one   thousand   and   eighty   dollars, 


'ZX"t 

.-•fl.^   ,  iff 


■  I 


i;;3i::3» 


< « 


H 


■I 


'  ' 


SUPREME  COURT  OF  LOUISIANA. 


compensation  to  employees,  drivers  and  poand-keepen  dar 
lime  defendant  was  withonr  police  proteutioD.  the  evidence  d 
establisb  with  certainty  that  this  much  is  doe.  We  are » 
however,  that  defendant  Is  entitled  to  an  allowance  nnder  tb 
and  will  put  It  at  one-half  of  the  sum  claimed,  or  five  handi 
forty  dollars. 

The  city  is  liable  for  this  on  the  same  principle  that  the  cl: 
.rent  of  the  pounds  la  snBtained. 

We  have  given  dne  consideration  to  the  several  defeDces  n 
part  of  the  city  against  the  recooventional  demand,  bnt  a 
strained  to  hold  that  bo  far  %s  this  claim  is  herein  sustain* 
have  not  been  found  to  be  applicable. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  ju 
appealed  from,  in  so  far  as  the  same  rejects  in  whole  thedemai 
convention,  be  annulled,  avoided  and  reversed,  and  it  is  now 
that  defendant,  George  P.  Eerr,  do  have  and  recover  of  the 
New  Orleans,  on  his  demand  in  reconvention,  the  sum  of  tw 
sand  five  hundred  and  three  dollars,  with  legal  Interest  there 
Judicial  demand,  to-wit:  September  10,  1892,  together  wit 
in  both  courts. 


No.  12,684. 
Statb  op  Louisiana  vs.  Ruffik  Walker. 

A  proiocatlOQ  vblcb  vould  Lot  naturally  cause  Inatsnt  reaeDtmenI,  t 
would  liave  to  bs  ibought  or  brooded  over  after  Its  commission   li 

to  feduco  an  intentional  tilling  Irom  murder  lo  manslaughter. 


led  him.    Where  there  is  a  dIOerence 
made  tMr<  the  court  is  aulhoriied  ti 
mseir  right.    State  TS.  Wiggins,  tS  Ad 
ot  Attorney  havlnii  propounded  to  tlie  delebdaat  tbea  on  II 

(|ueal<an.  his  counsel  objected  that  II  hud  been  several  times  i 
'ed  in  ikr  nrgaiht  and  should  not  be  asked  acen.  The  DIstrlci 
ded  that  It  had  been  answered  In  the  njirmalirt.  The  aoitrt  ote 
on.statln);  "it  seemed  that  IhlB  wttnesa  has  ahswered  this  que 
md  the  court  will  permit  the  attorne;  to  ask  the  (juestlon  agai 

determine  this  matter."  Uounael  of  daleadaat  objected  tot 
ind  reserved  a  bill  on  the  ground  that  " 
■  The  court  stated  to  the  ]ury  that  it  wu! 
Idencc,  but  merely  as  a  reason  lor  permitting  the  queation  t< 
tt  tbey  sliould  pay  no  attention  to  the  at 
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The  object  of  the  qaestion  propounded  by  the  State  was  through  an  affirmative 
answer  given  by  the  defendant  to  hold  the  ease  down  to  one  of  "  murdtr,^*  The 
effort  was  unsuccessful,  the  jury  having  returned  a  verdict  of  "  manslaughter." 
//<r/i/,  that  while  it  is  the  duty  of  district  Judges  to  carefully  abstain  from  any 
expression  of  opinion  or  comment  upon  the  facts  of  a  criminal  case  not  only  in 
tbeir  charge  to  the  jury,  but  in  their  rulings  in  the  presence  of  the  jury  upon 
the  admissibility  of  evidence,  and  to  avoid ,  as  far  as  possible,  at  all  times,  both 
Id  tbeir  language  and  in  their  conduct  and  actions,  snying  or  doing  anything 
from  which  the  jury  might  draw  any  conclusion  as  to  their  view  of  the  case 
before  them  the  statement  of  the  judge  in  this  particular  case  furnished  no 
legal  ground  for  reversal. 

A  PPEAL  from  the  Tenth  Judicial  District  Coart  for  the  Parish  of 
A  1    Rapides.     Hunter,  J, 


}f.  J.  Cunningham,  Attorney  General,  and  Phanor  Breazeale^  Dis- 
trict Attorney,  for  Plain ti£f,  Appellee. 


Julius  F,  Ariail,  Robert  P,  Hunter  and  John  N.  Ogden  for  Defend- 
ant, Appellant. 


Argned  and  submitted  January  15,  1898. 
Opinion  handed  down  Pebraary  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  defendant,  indicted  for  murder,  was  con- 
victed of  manslaughter  and  sentenced  to  the  penitentiary  for  eight 
years.  He  has  appealed.  He  relies  for  reversal  upon  two  bills  of 
exception.    The  first  bill  is  as  follows: 

"The  District  Judge  charged  the  jury  as  follows: 

"It  18  essential  that  the  excited  and  angry  condition  of  the  party 
committing  the  act  entitling  him  to  a  milder  consideration  of  the  law 
should  be  saperindnced  by  some  insult,  provocation  or  injury  which 
would  instantly  produce,  in  the  minds  of  ordinary  men  situated  as 
the  prisoner  was  the  highest  degree  of  exasperation,'^  which  charge, 
read  from  the  written  charge  of  the  judge,  was  objected  to  because 
it  required  of  the  accused  more  than  the  law  demands,  in  erroneously 
rtstricting  him  to  an  instant  of  time  and  requiring  that  the  tests 
Bboald  be  applied  to  him  as  an  *^  ordinary "  man,  and  that  the 
provocation  should,  in  order  to  make  the  crime  manslaughter,  have 
produced  the  highest  degree  of  exasperation;  and  particularly  is  the 
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charge  erroDeoue  becanse  anbaeqaently,  in  the  written  cht 
court,  without  qualiflcation,  instructed  the  jury  ae  toliows 
proaecntlon  mnet  be  snch  aB  wonld  atlr  the  reaentment  of  an  ( 
man.'  In  reference  to  this  bill  the  conrt  made  the  followin 
ment:  '  This  exception  is  directed  at  that  part  of  the  charge  r 
to  manelaagbter.  The  charge  given  in  tfaie  case  is  taken 
from  the  criminal  law  writers  and  the  decisions  of  onr  cooi 
taken  altogether,  the  only  fanlt  to  be  found  with  it,  in  my 
is  in  its  liberality.  All  the  writers  lay  down  the  doctrine 
assault  or  provocation  must  be  such  as  would  stir  the  resent 
an  '  ordinary '  man  iu  order  to  reduce  the  crime  to  mansli 
There  must  be  some  standard  by  which  an  accused  must  be 
and  to  indge  him  from  the  standard  of  an  ordinary  man 
liberal  enough.  As  to  the  objection  directed  at  the  word  ' 
the  court  fallowed  the  law,  and  besides  this,  fully  charged 
in  reference  to  *  cooling  time,'  etc.,  as  will  appear  by  the 
attached  to  the  bill  and  made  a  part  thereof.  Wharton  on  Q 
Sees.  449,  469;  Desty,  A.  C.  L.  876,  Sec.  128,  §370." 

Defendant's  connsel  tendered  to  the  jndge  a  hill  of  exc( 
which  the  following  recitals  were  made. 

"  That  during  the  trial  when  the  defendant  was  on  the  star 
caoBB- examination  by  the  District  Attorney  be  was  asked 
lowing  question:  'Did  yon  not  anticipate  tbe  proliable  i 
calling  tbe  deceased  Tallie  Brown  a  liar  at  tbe  time  you  ntt 
wordsf  to  which  the  counsel  for  defendant  objected,  a 
ground  that  the  same  question  had  been  propounded  and  a 
by  the  witness  several  times.  Whereupon  his  Honor  Edwin  i 
ter.  In  the  presence  and  hearing  of  the  Jury,  ruled  as  foUovi 
District  Attorney  can  ask  the  question  because  the  witnesi 
Walker)  has  answered  the  qnestlon  two  or  three  different 
two  OF  three  different  ways. 

"  Immediately  thereupon  counsel  for  defendant  reserved 
bill  of  exceptions  to  the  rnling  of  the  conrt,  for  the  reaso 
was  an  illegal  comment  upon  the  testimony  of  the  accusei 
hill  being  handed  to  the  District  Attorney,  and  by  him  found 
Is  given  to  the  jndge  presiding,  for  his  consideration  and  s 
after  a  statement  of  the  District  Attorney,  which  la  attache 
made  part  of  the  bill. 

Tbe  District  Jndge  at  the  toot  of   the  tendered  bill,  atated 
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declined  to  sign  the  bill,  because  the  facts  were  not  correctly  stated, 
that  the  court  had  written  a  statement  of  the  facts  and  sifs^ned  it,  in 
place  of  this;  that  after  it  had  prepared  this  statement  it  was  sub- 
mitted to  the  District  Attorney,  who  stated  that  after  reading  it  ha 
was  satisfied  of  its  correctness,  and  that  the  statement  he  had  signed 
for  defendant's  counsel  was  not  correct;  that  he  (the*  judge)  would 
not  sign  any  bill  which  did  not  correctly  state  the  facts. 

The  court's  statement  of  the  facts  referred  to  in  his  reasons  for 
refusing  to  sign  the  bill  as  presented  was  as  follows : 

'•While  the  accused  was  being  cross-examined  by  the  District 
Attorney  he  was  asked:  *Did  you  not  anticipate  the  probable  result 
of  calling  the  deceaped,  Tallie  Brown,  a  liar  at  the  time  you  uttered 
the  words?'  Counsel  for  defendant  objected  and  stated  that  the 
witness  had  answered  the  question  several  times  stating  that  he  did 
not.  The  District  Attorney  contended  that  he  had  answered  him  that 
he  did.  It  was  admitted  by  both  counsel  that  to  the  State  the  wit- 
ness had  answered  one  way  and  to  his  own  counsel  another  way. 
The  District  Attorney  said  he  wanted  a  final  answer  upon  this  point. 
This  was  what  defendant's  counsel  objected  to  and  was  the  cause 
of  his  contention.  The  court  ruled  that  the  District  Attorney  could 
ask  the  question  and  in  giving  the  reasons  for  the  ruling  said:  *  It 
seems  that  the  witness  has  answered  this  question  both  ways  (mean- 
ing that  by  admission  of  counsel  on  both  sides  this  was  a  fact)  and 
the  court  will  permit  the  attorney  to  ask  the  question  again  so  as  to 
finally  determine  the  matter.  '  The  counsel  for  defendant  objected 
to  this  statement,  and  asked  for  an  exception  on  the  ground  that  it 
was  a  comment  on  the  evidence.  The  court  then  stated  to  the  jury 
that  it  was  not  intended  as  a  comment  on  the  evidence,  but  merely 
as  the  reason  for  permitting  the  question  to  be  asked,  and  that  they 
would  pay  no  attention  to  this  s^atement.  I  understand  this  rule  to 
mean  that  the  judge  shall  not  state  to  the  jury  what  has  or  has  not 
been  proven.  This  statement  can  not,  in  my  opinion,  be  construed 
into  a  statement  of  what  bad  or  had  not  been  proven  or  into  any 
sort  of  a  comment  on  the  evidence  in  the  sense  meant  by  the  law, 
and  even  if  it  had  been,  how  could  it  have  injured  the  defendant 
before  the  iary  when  his  own  counsel  had  admitted  in  their  presence 
that  he  had  anvwered  the  question  both  ways.  My  statement  of  it 
could  not  have  made  it  more  impressive  than  their  own  open  admis- 
sion.   It  is  presumed  that  the  jury  followed  the  instructions  of  the 
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court;  that  the  Temark' waa  not  &  comment  on  the  evidei 
was  not  Intended  as  Ench,  and  they  mnit  not  regard  it.  Tl 
certainly  no  Injnry  to  the  accnaed  since  they  only  fonnd  hli 
of  manalanghter,  while  If  they  bad  tboaght  the  accnaed  conte 
the  result  of  hie  words  to  deceased  and  nsed  them  to  induce 
reeent  them  in  order  to  get  a  chance  to  kill  deceased  the 
bare  foood  blm  gnilty  ot  murder. 

"  Notwithstanding  the  statement  ot  the  court  to  coanael  ai 
jary,  counsel  luslata  on  his  exception,  which,  with  the  Distric 
ney's  statement,  Is  attached  hereto." 

The  District  Attorney's  statement  referred  to  was  as 
"My  recollection  ot  the  qaestion  asked  by  myself  Is:  '  W 
called  Mr.  Brown  a  liar  did  you  not  anticipate  and  expect 
reseat  it?'  The  counsel  for  accused  objected  to  this  qaei 
the  ground  that  the  witness  had  already  answered  it  two  ' 
times.  The  court  overruled  the  objection.  In  raliug  the  i 
admissible,  the  court,  in  substance,  said  (as  I  recolle< 
the  District  Attorney  had  the  right  to  aak  the  witness  the  q 
as  he  was  evidently  trying  to  get  the  witness  to  answer  it  poi 
as  the  witness  had  answered  it  two  or  three  different  times  li 
three  different  ways.  When  counsel  objected,  that  it  was  a  c 
on  the  facte  or  testimony  of  the  witness,  the  court  deni 
it  was  a  comment  on  the  facts  or  testimony  of  the  witnei 
court  denied  that  It  was  a  comment,  and  stated  that  he  wat 
giving  his  reasons  for  his  ruling,  and  that  as  counsel  for  the 
and  the  State  differed  as  to  the  statement  of  the  witness,  he 
gave  the  above  as  settling  the  controversy  between  counsel 
giving  his  reasons  for  the  ruling.  The  court  expressly  den: 
be  was  commeotiag  on  the  facts,  and  I  think  so  expressly  si 
the  Jury.  If  not  directly  to  them,  certainly  they  beard 
clalmer." 

In  the  brief  filed  on  behalf  of  appellant,  counsel,  referring 
judge's  charge,  say : 

"  To  that  part  requiring  the  '  highest  degree  of  exasp 
without  qualification  we  do  strenuously  object.  The  charg 
restrictive,  in  that  It  tailed  to  warn  the  jury  that  this  state  ' 
must  be  rendered  incapable  ot  cool  refiectlon."  Am.  and  Enj 
of  Uw,  Vol.  9,  p.  579. 

"  Following  this  portion  of  the  cbai^e  and  not  conneeted  ti 
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the  coart  (incorrectly)  lays  down  this  proposition :  '  The  law  requires 
two  thiDgs  to  reduce  the  crime  from  mnrder  to  manslaughter.  First, 
there  should  be  a  provocation;  and,  second,  the  blow  be  clearly 
traced  to  the  passion  arising  therefrom.  The  provocation  must  be 
such  as  would  stir  resentment  of  an  ordinary  man.'  " 

In  Desty's  American  Criminal  Law  (''Sec.  128  d— Killing  in  Heat 
of  Passion"),  the  author,  referring  to  the  condition  of  mind  under 
the  iDfluence  of  which  an  accused  who  has  committed  a  homicide 
must  be  in  order  to  reduce  the  crime  from  murder  to  manslaughter, 
declares  (citing  Preston  vs.  The  State,  25  Miss.  383)  :  '<  The  excited 
and  angry  condition  must  have  been  caused  by  some  insult  or  injury 
which  would  naturally  and  instantly  produce  a  high  degree  of  exas- 
peration." 

The  passage  quoted  by  appellant  from  the  American  and  English 
Encyclopedia  of  Law,  under  the  subheading  of  ^^  Pro7X>cation  causing 
passion — What  provocation  sufficient y^^  states  the  law  to  be  that  **  the 
provocation  sufficient  to  reduce  an  intentional  killins:  from  murder 
to  that  of  manslaughter  must  arise  at  the  time  of  the  commission  of 
the  offence,  or  before  the  passion  of  the  slayer  had  time  to  cool. 
The  provocation  by  deceased  must  be  the  direct  and  controlling 
cause  of  the  passion,  and  it  must  be  such  as  naturally  and  instantly 
to  produce  in  the  minds  of  persons  ordinarily  constituted  the  highest 
degree  of  exasperation,  rage,  sudden  resentment  or  terror,  rendering 
the  mind  incapable  of  cool  reflection,^^ 

The  District  Court,  in  its  charge,  substantially  adopted  this  pre- 
sentation of  the  law,  which  counsel  refers  to  as  correct.  If  it  has 
departed  from  it  the  departure  can  not  be  said  to  have  been  to  the 
prejadice  of  the  accused. 

la  making  use  of  the  word  ^Mnstantly,"  the. court  was  evidently 
dealing  with  the  character  of  the  provocation  given.  A  provocation 
which  would  not  naturally  cause  instant  resentment,  but  which 
woald  have  to  be  thought  or  brooded  over  after  its  commission  in 
order  to  produce  rage  or  anger  was  declared  by  it  not  to  be  a  provo- 
cation such  as  the  law  contemplated,  as  one  sufficient  to  reduce  an 
intentional  killing  from  murder  to  manslaughter.  We  see  no  error 
in  that  statement.  Desty's  Am.  Crim.  Law  (Sec.  128-g),  referring 
to  **  provocation,"  quotes  Rex  vs.  Thomas,  7  Car.  and  P.  817;  Judge 
vs.  State,  58  Ala.  413,  and  Fields  vs.  State,  52  Ala.  348,  in  support  of 
the  following  propositions  which  he  adopts:  *^That  the  law  requires 
two  things:  first,  there  should  be  provocation,  and  second,  the  blow 
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moat  be  clearlj  traced  to  the  paasion  arleing  tberetrom,  and  tl 
provocation  mast  be  each  as  would  atfr  the  reaentment  of  a  r 
able  man." 

These  two  propoaitiona  were  given  by  the  Diatrict  Conrt 
jury,  the  only  deviation  therefrom  being  In  the  subetitnt 
the  words  an  "  ordinary  man  "  for  the  words,  a  "  reasonable 
Here  again  we  think  that  the  departure  was  not  prejudicial 
accused.  It  there  be  any  sobstantial  difference  between  a  "  t 
able  man"  and  an  "  ordinary  man,"  or  a  man  of  ordinary] 
influenced  and  governed  In  hia  conduct  by  such  passions  and  : 
ments  aa  are  found  In  the  "  average  "  man,  we  think  the  et 
adopted  more  liberal  than  the  one  contended  (or.  The  ten 
conveys  to  the  everyday  juror  a  mach  clearer  and  better  idee 
standard  of  man  called  for  by  the  law  than  the  one  whicb  it  is  < 
to  replace  it  by. 

We  do  not  attach  the  same  significance  and  importance 
remark  made  by  the  District  Jndge  during  the  progress  of  tb 
and  which  is  referred  to  in  the  second  bill  of  exceptions,  aa  ( 
of  defendant  do.  We  do  not  understand  the  District  Judge  t< 
made  any  statement  in  conrt  that  defendant's  counsel  had  m, 
admission  relative  to  his  client.  The  declaration  made  by  the 
that  "it  was  admitted  by  both  counsel  that  the  witness  hadani 
the  State  one  way  and  his  own  counsel  another"  isastatemen 
by  him  not  in  conrt,  but  in  the  bill  of  exceptions  whicb  waa  re 
in  order  to  explain  the  reason  and  grounds  npon  which  he  had 
That  particnlar  statement  never  went  to  the  jury.  We  nude 
the  judge  as  intending  to  inform  this  court  that  precisely  wl 
answer  of  the  witness  to  a  particular  question  of  the  District 
ney  had  been,  and  what  that  to  the  same  qnestion  propo 
to  bim  by  his  own  counsel  had  been,  was  a  matter  of  cent 
between  counsel;  that  the  District  Attorney  insisted  upon  havi 
question  asked  and  answered  another  time  to  the  end  of  settU 
contention;  that  counsel  of  accnsed  objected  to  this  being  al 
that  the  question  wae  permitted  (over  the  objection)  to  be  ask 
answered.  After  making  this  statement  of  fact,  the  judge  d< 
that  in  ruling  npon  the  point  submitted  to  him,  he  said:  '■  It 
this  witness  has  answered  this  question  both  ways.  The  coi 
permit  the  attorney  to  ask  the  qnestion  again  to  finally  det< 
this  matter." 

No  exception  was  taken  to   the   fact  itself  that  the  queatl< 
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permitted  to  be  again  asked,  and  we  are  not  informed  what  the 
answer  to  the  same  was.  The  exception  as  made  was  to  the  words 
made  use  of  by  the  court  in  announcing  its  ruling.  The  judge  in  the 
bill  of  exceptions  asserts  as  a  fact  (and  that  assertion  is  not  denied) 
that  the  witness  had  answered  the  question  in  different  ways.  If  so, 
it  was  right  and  proper  if  there  was  any  contention  between  counsel 
as  to  what  the  answers  were  that  the  witness  should  be  given  an 
opportunity  to  set  himself  right.  State  vs.  Wiggins,  45  An.  416. 
We  presume  he  did  so,  for  no  complaint  of  prejudice  through  his 
answer  is  contended  for. 

We  fully  concur  in  the  opinion  expressed  by  our  predecessors  in 
State  vs.  Alphonse,  34  An.  9,  that  it  is  the  duty  of  the  District  Judge 
to  carefully  abstain  from  any  expression  of  opinion  or  comment 
upon  the  facts  of  the  case  in  a  criminal  prosecution  not  only  in  his 
final  charge  to  the  jury,  but  also  in  his  rulings  upon  the  admissibility 
of  evidence  in  the  presence  of  the  jury.  Not  only  this,  we  think  he 
should  avoid,  as  far  as  possible,  at  all  times,  both  in  his  language 
and  in  his  actions  or  conduct,  doing  anything  from  which  the  jury 
might  draw  any  conclusions  as  to  his  views  in  regard  to  the  case 
before  them.  We  do  not  think,  however,  in  the  case  at  bar,  that 
the  judge's  language  created  in  the  minds  of  the  jury  the  unfavor- 
able impressions  touching  the  accused  which  counsel  maintain  they 
did.  It  frequently  happens  that  a  witness  contradicts  himself  for 
want  of  a  correct  appreciation  of  the  questions  asked  him,  and  whore 
as  a  fact  the  testimony  of  a  witness  has  been  contradictory,  we  do 
not  think  the  mere  statement  of  that  fact  being  assigned  by  the 
coart  as  a  reason  for  its  permitting  the  witness  to  be  asked  to  make 
a  farther  statement  without  any  opinion  expressed  adversely  to  the 
witness  would  bring  about  the  serious  consequences  attributed  t3  it. 

The  verdict  rendered  in  the  case  would  go  to  show  otherwise.  We 
see  enough  through  the  record  to  know  that  defendant  called  the 
deceased  a  liar;  that  the  latter  then  struck  him.  Whereupon  appel- 
lant killed  him.  We  do  not  think  it  can  be  successfully  claimed  that 
under  such  a  condition  of  things  appellant  was  justified  in  so  doing 
and  should  have  been  acquitted.  The  object  of  the  question  pro- 
pounded by  the  State  was  to  hold  the  case  down  to  one  of  murder. 
This  effort  was  ansnccessfnl.     We  find  no  ground  for  reversal. 

For  the  reasons  assigned,  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
affirmed. 
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state  vs.  HoMlchael  et  all. 

No.   12,744. 
Statb  of  Lodibuna  vs.  E.  B.  McMichax:i.  bt  alb. 

A  Btatemeut  made  by  auretles  ot  kd  KDDused  penoD  wbo  ta1l*d  to  i 
appsaraaoe  as  required  b;  bli  bond,  and  irhoie  bond  had  In  oonm; 
aaid  deCaolt  been  lortBltod,  that  "  thsy  wbvb  prepared  (o  produi 
prtaclpal."  la  QOt  tbe  tormal  aarrender  ot  a  principal  rsqnired  by  Sot 
tbe  Bevlaed  Statatea.    Tbe  court  afflrma  State  ra.  Martin,  43  An.  ;sl. 

Wbere  the  crime  with  irhlnli  a  cieraon  stands  charged  la  a  telouy  hla  alta 
without  authority  to  walre  hla  arraignment  In  his  absence.  State  it 
ins,  11  An,  M3 :  State  ra.  Jones,  70  Iowa,  bOt ;  Younger  vs.  State,  I  Weal 
98  Am.  D.  :9li  Blabop'a  New  Criminal  Procedure,  Vol.  1,  par.  MB;  re 
Kedlnger,  55  Cal.  7»i;  Amsrloau  and  EogUih  Encyclopedia  ot  Lai 
"  Criminal  Procedure,"  page  T6Z. 

APPEAL  tram  the  Ninth  Jadicial  DietHct  Ooart  for  the 
ot.DeSoto.     Hall,  J. 

J.  B.  Lee,  District  Attorney,  for  Plaintiff,  Appellee. 


Elam  &  Egan  (J,  D.  Wilkinaon  ot  Connael)  for  Defeodanta, 
lants. 

Argned  and  submitted  Febrnsry  26,  1898, 
Opinion  handed  down  March  7,  1S98. 

The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  On  the  4th  of  December,  1897,  E.  R.  UcH 
as  principal,  and  C,  B.  Hlcka,  L.  M.  Cook  and  C.  A.  Di 
as  secarities,  execated  a  bond  In  favor  of  the  Ooveroor  of  the 
or  his  snccessors  in  office,  in  the  anm  ot  three  hundred  dollan 
condition  of  the  bond  was,  that  whereas,  B.  R.  McMichael  faai 
arrested  noder  warrant  issaed  by  the  jnstlce  ot  tbe  sUtl 
ot  the  pariah  of  De  Soto,  for  assanlt,  with  intent  to  rape,  and 
been  ordered  by  the  District  Jndge  that  be  be  allowed 
flald  amonnt  for  his  personal  appearance  before  him  at  th 
reftnlar  jnry  term  of  the  District  Ooart,  commencluK  at  tb< 
hoaee,  in  the  town  of  Mansfield,  on  the  24th  of  Janoarj 
to  answer  aald  charge — the  obligation  of  tbe  principal  and  b 
would  be  null  and  void  if  the  said  bonnden  HcMlcbael  shoal 
and  truly  appear  on  that  day,  and   from  day   to  day,  anc 
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to  term,  and  to  answer  to  said  charge,  or  until  legally  discharged; 
otherwise  it  wonld  remain  in  full  force  and  effect. 

The  District  Court  for  the  parish  of  De  Soto  met  in  regular  session 
on  the  24th  of  January,  1897,  being  the  foarth  Monday  of  that 
month.  On  the  26th  of  January  the  grand  jury  returned  an  indict- 
ment afi:ainst  E.  R.  McMichael,  charging  him  with  an  assault  with 
intent  to  rape. 

On  the  27th  of  January,  McMichael  and  his  sureties  were  called  on 
their  appearance  bond  at  the  court  house  door,  and  defendant  hav- 
ing failed  to  appear  and  answer,  judgment  of  forfeiture  was  entered 
against  both  principal  and  sureties. 

On  the  3d  of  February  the  sureties  appeared  and  moved  to  have 
the  decree  of  forfeiture  of  the  bond  set  aside,  declaring  that  *'  they 
were  then  prepared  to  produce  their  principal." 

On  the  trial  of  the  rule  to  set  aside  the  forfeiture  (commenced 
Febrnary  3,  and  resumed  February  4)  it  was  admitted  'Hhat  E.  R. 
McMichael  was  in  the  town  of  Mansfield  on  thiB  morning  of  January 
27,  1898,  the  day  when  he  was  called  on  his  bond,  but  at  the  time  he 
was  called  on  his  bond  he  had  left  town. 

^*  That  when  the  State  ordered  him  called  on  his  bond  counsel  for 
defendant  offered  to  waive  arraignment. 

''That  he  knew  he  was  indicted  at  the  time  he  left  the  town  on 
January  27,  1898.  That  he  returned  to  town  on  Tuesday,  February  1, 
1898,  but  did  not  appear  in  court. 

''That  the  jury  for  the  week  had  been  discharged  before  he 
appeared  or  filed  any  rule  to  set  aside  the  forfeiture  of  his  bond; 
that  the  court,  in  open  session,  on  February  2,  1898,  discharged  the 
jary  for  the  next  week,  which  was  the  last  week  for  which  a  jury  was 
drawn. 

"That  the  indictment  was  returned  January  26,  1898. 

"That  at  the  time  the  jury  for  the  week  was  discharged,  on  Feb- 
ruary 3,  1898,  a  jury  was  out  deliberating  on  a  case  which  had  been 
tried  and  submitted  to  them  on  February  2,  1898;  that  the  jury  was 
still  out  when  the  trial  of  the  rule  to  set  aside  the  forfeiture  began, 
and  after  the  trial  of  the  rule  had  been  adjourned  over  to  the  follow- 
ing day,  to  summon  witnesses,  this  jury  failing  to  agree,  was  dis- 
charged from  the  case  and  for  the  term,  and  a  mistrial  ordered  in 
that  case. 

"  That  there  was  no  suggestion  or  request  made  to  the  court  by 
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counsel  [or  defendant  to  hold  either  the  jarf  foi  the  week  or  1 
that  was  oat  deliberatine  on  that  case  for  the  purpose  of  Irj 
defendant,  Mc Michael. 

''That  the  rale  to  set  aside  the  forfeiture  was  filed  on  ll 
day  that  the  jnrf  for  that  week  was  discharged,  and  after  it  in 
discharged. 

*<  Th&t  two  caeea  had  been  prevlonslf  fixed  for  trial  for  tt 
Febrnary,  and  that  these  two  caees  were  continued  on  motio 
District  Attorney,  on  account  of  aickaess,  and  absence  of  w 
before  the  rale  was  Hied,  and  before  tbe  Jury  was  diecbarEed 

"  That  the  court  was  opened  and  held  on  Febraary  4  for  i 
of  tbe  rnle  to  set  aside  tbe  forfeiture  and  for  tbe  aentencing 
prieonera  and  other  civil  buaiueas,  and  that  the  conrt  von 
been  held  whether  the  mle  waa  tried  or  not. 

"  That  the  Diatrict  Judge  informed  coaoael  for  defendant 
.  days  before  the  filing  ot  the  rale  that  conrt  wonld  be  opi 
Febrnary  4  for  the  parpose  of  trying  an  account  in  a  SDCce 
which  they  were  connsel. 

"That  there  were  nine  cases  fixed  for  February  3,  1898,  ii 
which  cases  Mr.  T.  G.  McMicbael,  of  connsel  for  defends 
coonsel,  and  that  in  these  two  cases  he  announced  he  was  n 
trial  when  tbey  were  called ;  bat  tbe  cases  were  continued  t 
stated. 

"That   In   four  ot  the  cases  fixed  for  February  S  the  del 

pleaded   KUilty   on  Jannary  SI.  and  tbat  three  of  them  w< 

proseqaied'on  January  31;  that  on  February  1  the  defendant 

.  ot  the  casee  'were  sentenced,  thus  disposing  of  sll  the  cases  t 

Thursday,  except  the  two  referred  to  in  the  above  admiaaioa 

"Tbat  no  criminal  cases  were  fixed  for  a  later  day  than  Feb 

"Tbat  for  the  past  four  years  the  ciimiuai  terms  of  tbe 
Oourt  have  been  held  for  three  weeks,  except  for  one  term 
February,  1896,  when  it  was  held  for  only  two  weeks. 

"That  all  cases  of  parties  in  custody,  except  the  two  caset 
ously  referred  to,  had  been  tried  when  the  jury  waa  discharg 

"That  the  defendant,  McMichael,  was  in  the  town  of  Mam 
Thursday,  February  3, 1898,  when  the  role  to  aet  aaide  was  fi 
for  the  purposes  of  the  filing  and  trial  of  the  rule,  the  Distric 
ney  waived  the  presence  of  the  accused  in  court. 

"  That  tbe  defendant  tendered  the  sheriff  a  new  bond  on  th 
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day  of  February  in  tbe  place  of  tbe  one  forfeited  signed  by  sufficiently 
i^olveut  securities,  including  among  others  the  names  of  the  sureties 
on  the  bond  forfeited. 

'^That  the  principal,  McMichael,  and  all  his  sureties  were  in  the 
town  of  Mansfield  on  Tuesday,  February  1,  1898.'* 

The  sheriff  as  a  witness  testified  that  he  did  not  see  McMichael  on 
Tuesday,  February  1,  1898.  That  he  saw  Hicks,  Douglass  and  Cook 
in  Mansfield  on  that  day;  that  there  was  no  offer  made  by  them  to 
sarrender  McMichael  to  him  on  the  bond  and  have  it  canceled. 

The  court  refused  to  set  aside  the  forfeiture  and  rendered  judg- 
ment against  McMichael  and  his  sureties  in  solido  for  the  sum, of 
three  hundred  dollars  with  legal  interest  from  date  for  the  use  and 
benefit  of  the  public  schools  of  the  parish  of  De  Soto  and  all  costs. 

All  the  defendants  appealed. 

The  fact  that  counsel  of  the  accused  on  the  second  day  of  the 
term  of  court  offered  on  his  behalf  to  waive  arraignment  can  have 
no  inflaence  upon  the  decision  of  this  case.  The  crime  with  which 
the  defendant  was  charged  was  a  felony.  His  attorney  was  without 
authority  to  waive  his  arraignment  on  his  absence.  Am.  and  Eng. 
Ency.  of  Liw,  "Criminal  Procedure,  page  762;  citing  People  vs. 
Redinger,  55  Cal.  298;  Bishop's  New  Criminal  Procedure,  First  Vol., 
par.  268;  Younger  vs.  State,  2  West  Va.  579;  98  Am.  D.  791;  State 
vs.  Jones,  70  Iowa,  505;  State  vs.  Meekins,  41  An.  543. 

A  personal  appearance  and  plea  in  person  are  necessary  at  the 
arraignment  for  a  felony.     This  can  not  be  done  by  attorney. 

We  are  satisfied  from  the  facts  stated  that  McMlchaePs  course  was 
actuated  by  a  purpose  to  avoid  trial  at  the  term  of  court  at  which  he 
was  indicted,  and  that  his  presence  in  court  on  the  3d  and  4th  Of 
Frbruary  (had  be  been  present)  would  have  been  simply  by  reason 
of  the  fact  that  he  knew  that  he  could  not  be  tried.  A  statement 
made  by  the  sureties  of  an  accused  person  who  had  failed  to  make 
an  appearance  as  required  by  his  bond  and  whose  bond  had  in 
consequence  of  said  default  been  forfeited,  that  '*  they  were  prepared 
to  produce  their  principal  ^^  is  something  other  than  **  tbe  formal 
sarrender  of  him  by  them  to  tbe  sheriff  or  his  deputy  sheriff  in  open 
court,  or  within  the  four  walls  of  the  prison." 

This  formal  surrender  so  made  is  declared  by  Sec.  1033  of  the 
Revised  Statutes  to  be  essentially  necessary  for  the  release  of  the 
sureties  from  their  responsibility. 
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stale  -re.  Bolin. 

The  law  1b  preclge,  empbatlc,  aad  leaves  no  room  for  const 

We  Bee  do  material  difference  between  this  case  and  tba 
State  vs.  Martin,  49  An.  752. 

For  the  reaBons  hereby  assigned : 

It  is  ordered,  adjndged  and  decreed  that  the  jndgment  a 
from  be  and  the  aame  is  hereby  affirmed. 


No.  12,581. 

The  Stats  of  Louisiana  vs.  Mrs.  Louisa  Hohn. 

Where  tlieleit'llt;  or  coD»tl[utLanallIyot  KniuDicipal  ordluaDce  Inipuf 
|9  not  atlackeil,  thia  court  can  uot,  tbroush  an  appeal,  ln<iatre  into  tb 
ot  the  pTOcecdlugs  taken  or  the  correctoeas  ol  Cbe  JudKOieat  reuderc 

A  PPEAL  from   the  First  Recorder's  Oourt  of  the  City 
■^     Orleans.     Finnegan,  J. 


C,  H.  La  Villeheuvre,  Aaaistant  City  Attorney,  and  S.  L.  Oitm 
Attorney,  for  Plaintiff,  Appellee. 


0.  B.  San»um,  for  Defendant,  Appellant. 


Argned  and  submitted  March  12,  1898. 
Opinion  handed  down  March  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  Defendant  having  been  found  gailty  of 
tion  of  an  ordinance  of  the  city  ot  New  Orleans  was  sentenc* 
a  fine  of  twenty- five  dollars,  and  In  detanlt  of  payment  of  I 
to  be  impriaoned  in  the  parisb  jail  for  thirty  days.  She  a 
Her  case  ia  thns  presented  by  her  connsel : 

"  Defendant  was  arrested  and  chained  as  stated  in  the  att 
follows : 
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State  of  Loaisiana,  First   Recorder's   Court  of  the   city   of  New 

Orleans. 

*•  The  State 
"  vs. 
*'  Mrs.  Louisa  Hohn. 
»*  531  First. 

"'  Personally  appeared  before  me,  E.  Finnegan,  Recorder  of  the 
First  Recorder's  Court  of  the  city  of  New  Orleans,  and  Justice  of 
the  Peace  duly  commissioned  and  sworn.  Sergeant  M.  P.  Creagh, 
Sixth  Precinct,  who,  having  been  duly  sworn,  doth  depose  and  say: 

"That  on  the  twenty -fourth  day  of  July,  1897,  at  about  9 
o'clock  A.  M.,  at  531  First  street,  between  Rousseau  and  St.  Thomas 
streets,  in  this  district  and  city,  one  Mrs.  Louisa  Hohn  did  then  and 
there  violate  Ordinance  No.  4929,  Art.  1081  Flynn's  Digest,  relative 
to  houses  of  prostitution  or  assignation,  notice  to  remove  by 
Mayor— all  against  the  peace  and  dignity  of  the  State.  Wherefore, 
deponent  charges  the  accused  with  violatv>n  of  Ordinance  4929  0.  S., 
and  prays  that  she  be  arrested  and  dealt  with  according  to  law. 

"  Sworn  to  and   subscribed   before  me  this  twenty- fourth  day  of 
July,  1897. 
*'  (Signed) 
''  (Signed) 


M.  P.  Creagh. 
E.  Finnegan, 

**  Recorder.  ^^ 


The  defendant  filed  the  following  plea: 

•*  The  defendant,  Louisa  Hohn,  in  her  own  proper  person,  comes 
into  coort  here  and  says  that  the  First  Recorder's  Court  has 
DO  jurisdiction  to  hear  and  determine  the  matter  complained  of, 
because,  she  says,  that  no  issuable  facts  are  stated  or  alleged  in  the 
aflBdavit  of  M.  P.  Creagh,  and  that  the  court  here  has  no  power  or 
right  to  try  the  defendant  upon  any  charge  whatsoever  until  facts 
sufficient  in  law  to  constitute  a  breach  or  violation  of  law  shall  be 
stated  and  set  forth  upon  the  oath  of  some  credible  person  charged 
with  the  daty  of  complaining  against  the  defendant. 

"  That  no  citizen  can  be  arrested  or  put  upon  trial  for  any  breach 
of  any  municipal  ordinance  until  specific  facts,  particularly  stated  and 
set  forth,  stating  the  time,  manner  and  place  where  the  alleged 
breach  was  committed;  because,  until  specific  facts  shall  be  set 
forth,  and  the  time,  manner  and  place  certainly  mentioned,  the 
accused  can  not  know  or  understand  what  witnesses  or  evidence 
shall  be  necessary  and  proper  to  defend  the  accusation. 
28 
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*'  That  the  affidavit  upon  whlob  the  recorder's  warrant  was 
agaloBt  the  defendant  states  no  matter  or  thing  to  which  the  d 
ant  ia  bound  bj  law  to  answer  or  controvert.  Wherefore,  def 
prays  that  she  be  discharged  without  bail." 

The  objections  were  overruled,  and  to  the  ruling  of  thi 
defendant  excepted  and  reserved  a  bill  of  exceptions. 

In  this  court  appellant  cocnplBins  of  the  rulings  of  the  recoi 
admitting  and  also  in  refusing  to  admit  teatimouy,  and  charg 
the  judgment  was  not  justified  bj  the  evideuoe. 

Her  counsel  urges  upon  ue  that  "  no  power  has  been  coi 
upon  the  Common  Council  of  New  Orleans  to  compel  any  { 
owner  or  lessee  of  any  house  to  move  out  of  or  away  froi 
house;  but  iF  any  such  power  had  been  framed,  it  is  nnconstlt 
and  void,  because  it  is  an  unreasonable  penalty  and  destruc 
the  citizen's  rights  of  property  without  due  process  »t  law." 

That  "  the  judgment  of  tbe  court  is  erroneous  because  del 
la  not  charged  with  keeping  a  house  of  prostitution  or  asslgi 
nor  is  there  any  charge  that  defendant  occupied  her  house 
purpose  forbidden  by  law." 

That  "  the  judgment  of  tbe  court  is  erroneous  because  it  den 
tendaut  one  of  tbe  rights  guaranteed  by  the  Constitotion 
United  States  and  by  the  Constitution  of  the  State  of  Loolsi 
wit: 

"  The  accused  shall  be  laformed  of  the  nature  and  cansi 
accusation." 

That  "  the  judgment  is  erroneous,  because  it  deprives  defeo 
her  property  without  due  process  of  law.  That  it  is  void  bee 
appears  by  the  proceedinga  certified  to,  that  defendant  i 
adjudged  guilty  of  keeping  a  house  of  prostitution,  but  shew 
demned  for  failing  and  neglecting  to  move  out  of  her  boose.' 

It  will  be  seen  that  no  issue  was  made  before  the  record' 
tbe  legality  or  constitutionality  of  the  ordinance  for  th^  Tioli 
whick  defendant  waa  condemned  by  the  judgment.  Tbe  ob; 
urged  in  the  lower  court  were  as  to  the  affidavit  on  which  < 
ant'B  arrest  and  trial  were  based — the  testimony  sought  to  b< 
duced  and  sought  to  be  rejected  at  the  trial — and  the  jurisdi 
the  recorder  based  on  the  character  of  the  affidavit. 

Objections  of  that  character  can  not  be  reached  and  revU 
this  court  through  an  appeal,  as  we  have  repeatedly  said.  Tb< 
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of  our  inqairies  in  cases  of  this  character  is  as  to  the  legality  and 
the  coDstitatiooality  of  the  ordinances  themselves.  We  can  not 
tbroQgh  an  appeal  inquire  into  the  legality  of  the  proceedings  taken, 
nor  the  correctness  of  a  judgment  rendered  under  a  valid  ordinance, 
or  one  not  attacked  for  illegality  in  the  trial  court. 

We  are  forced  to  dismiss  the  appeal. 

The  appeal  is  hereby  dismissed. 


No.  12,721. 

Succession  of  John  A.  Graves,  Deceased;  On  Application  op 
Charles  Q.  Graves  to  be  Appointed  Administrator;  Oppo- 
sition OF  Mrs.  0.  E.  Graves. 

1  lie  succession  owed  no  debt.  The  appointment  of  an  administrator  would  only 
be  productiTB  of  delay  and  expense  In  the  settlement  of  the  succes- 
B.on  aud  would  not  effect  more  than  can  be  done  by  the  heirs  in  matter  of  the 
partition.  Ihe  judgment  of  the  District  Court,  rejecting  the  application  of 
one  to  be  appointed  administrator,  is  affirmed. 

The  administrator  is  not  a  necessary  party  to  the  final  liquidation. 

\  PPEAL  from  the  Ninth  Judicial  District  Court  for  the  Parish  of 
*  i    De  Soto.     Hall,  J. 


Elam  &  Egan  for  Applicant,  Appellant. 


William  Goss  for  Defendants,  Appellees. 


Argued  and  submitted  May  17,  1898. 
Opinion  handed  down  May  30,  1898. 
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The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  John  A.  Graves  died  in  the  parish  of  De  Soto.  He 
left  a  widow  and  two  minor  children,  issue  of  his  last  marriage. 

He  left  children  of  prior  marriages.  He  owned  property  of  which 
an  inventory  and  appraiEement  were  made  a  few  days  after  his 
death.  His  son,  Charles  E.  Graves,  applied  to  be  appointed  admin- 
istrator of  his  succession. 

His  widow,  Mrs.  C.  E.  Graves,  alleging  that  there  were  no  debts 
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to  pay  and  no  ueceeBity  to  incar  tbe  expense  of  an  admiD 
opposed  tbe  appointment  of  an  adminietrator. 

In  argument  Charles  B.  Gravea  affirmed  that  tbe  enccei 
not  sufficiently  In  debt  to  warrant  tbe  appointment  of  an 
trator,  but  contended  that  none  tbe  less  an  admlniBttator 
appointed  for  tbe  reason  that  property  was  withheld  from  tt 
sion  which  might  be  recovered  by  an  administrator. 

On  the  hearing  ot  the  application  a  number  ot  wltnei 
ezamined. 

Tbe  District  Judge  was  ot  tbe  opinion  that  there  were  nc 
credits  rendering  It  proper  to  appoint  an  administrator: 
beirs  could  sue  each  other  for  a  partition  now  as  well  as 
delay  and  expense  of  an  administration.  He  rejected  the  a 
of  C.  E.  Oraves  to  be  appointed  administrator. 

From  tbe  judgment  he  appealed. 

We  have  seen  that  there  ore  do  debts.  The  succession 
quence  falls  within  tbe  grasp  of  the  general  rule:  where 
do  debts  and  those  in  interest  oppose  the  appointment  no 
trator  shonld  be  appointed.  It  may  well  be,  exceptional 
case  might  arise  requiring  the  appointment  of  an  adminlstt 

Here,  no  good  reason  saggests  itself  to  justify  such  an 
ment.  The  evidence  does  not  make  It  appear  that  tbe  ( 
bad  wltb  any  degree  of  certAinty  any  credit  against  thit 
which  rendered  tbe  appointment  of  an  administrator  neceas 
recovery  in  tbe  name  of  the  succession.  Why  tbe  expe 
administration  if  the  snccesBion  is  not  to  be  benefited  by  il 
would  be  a  delay  in  tbe  settlement  of  the  succession ;  all  t< 
useful  purpose  in  so  far  as  the  record  shows. 

The  rights  of  the  parties  inter  se  can  be  settled  In  a  partil 
heirs  and  the  widow  of  tbe  later  John  A.  Graves  are  preset 
properly  make  such  a  partition  as  will  give  to  each  of  tbe 
parties  that  to  which  be  is  entitled. 

The  administrator  would  not  make  the  partition  and  real 
authority  to  assist  the  heirs  in  making  the  partition  in  any 

The  heir  is  completely  authorized  wlthoat  tbe  assistai 
administrator.  If  there  were  debts  the  appointment  should 
Succession  of  Clark,  30  An.  807. 

But  the .  evidence  discloses  that  there  are  no  debts  dai 
persons.  The  indebtedness  of  tbe  heirs  is  a  matter  which 
up  in  tbe  partition  proceedings. 


*1 
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In  Brasbear  vs.  Gomor,  29  An.  349,  this  court  said :  <*Tlie  heirs  may 
stop  administration  and  provoke  a  partition  among  the  coheirs  at  any 
time,  if  there  are  no  debts."  A  fortiori  the  heirs  or  other  interested 
personR  may  oppose  successfaily  the  appointment  of  an  administra- 
tor when  there  are  no  debts  by  the  succession  and  the  succession  is 
in  a  condition  that  a  partition  may  be  made  and  the  rights  of  all  par- 
ties in  interest  fixed. 

Even  when  there  are  debts  the  heirs  may  bring  the  administration 
to  a  close  by  giving  security  for  their  payment.  It  follows,  there 
being  no  debts,  that  an  opposition  to  the  appointment  of  an  admin- 
istrator is  without  ground  to  stand  on  save  in  very  exceptional  cases. 
We  have  not  found  that  the  case  before  us  should  be  considered  at 
all  exceptional,  as  it  presents  only  the  necessity  of  a  partition. 

Ordinarily,  there  is  no  necessity  to  appoint  an  administrator  to 
administer  a  succession  not  burdened  with  debt.  Succession  of 
Melasie  Hebert,  33  An.  1099. 

In  Succession  of  Walker,  32  An.  321,  the  heir  was  a  minor,  and  yet 
tiie  court  held,  as  there  was  no  debts  to  pay,  and  no  legacies  to  dis- 
charge under  the  will,  the  appointment  of  an  administrator  would 
?erve  no  useful  purpose. 

The  decision  in  matter  ^of  the  Succession  of  Story,  3  An.  502,  was 
a  well  considered  decision  by  Judge  Eustis.  ^ 

The  court,  in  that  case,  said:  with  reference  to  subjecting  the 
succession  to  the  charge  of  administration,  the  appointment  of  an 
administrator  rested  with  the  discretion  of  the  judge  on  the  facts 
before  him.  **  The  right  of  the  heirs  to  the  immediate  partition  can 
not  be  questioned;  it  was,"  continued  the  court,  •*  insisted  on  by 
ibe  appellant,  and  this  administration,  if  carried  out,  could  be  little 
ehe  than  an  impediment  to  the  proceedings  in  partition." 

There  may  be  cases,  said  the  coart,  in  which  an  administration 
woQld  be  advantageous  even  in  case  there  are  no  debts,  but  there 
was  no  advantage  discovered  in  this  respect  in  the  case  from  which 
we  quote,  as  there  would  be  none  in  our  judgment  in  the  case  now 
before  us  for  determination.  It  would  only,  as  in  the  cited  case, 
occasion  delay  and  useless  expense. 

Whether  as  against  third  persons  alleged  debtors  to  the  succession, 
■  ne  applicant  to  be  appointed  adniinistrator,  has  or  has  not  indicated 
clearly  enough  that  they  are  debtors  as  alleged,  is  of.  no  great 
'mportance  here. 
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He  and  hia  coheirs,  who  may  choose  to  sae  third  p 
claims  the;  think  are  dae  will  not  be  prejndiced  b;  this 
grant  this  application. 

It  is  ordered,  adjudged  and  decreed  that  the  Judpnent 
from  Is  afiBrmed. 


No.  12,718. 

Riley  Y.  Woodlief  vs.  Oeorge:  C.  Logan  bt  a 

A  fliml  ]ud|{nient  should  be  read  ia  open  court. 
While  II  iB  u'<t  necessary  thai  the  Judgment  sUall  recite  thai  il  vaa 
court,  It  (he  Judgment  does  not  >o  recite.  It  should  aRlrmatlTcl 

Ir'orthe  parposeut  the  trial  of  the  rule  (a  dl8«olTe  Ihe  InJunctloD,  tb 
ot  the  petlllon  were  taken  a?  contfsaed.  By  them  It  appears  t 
meiit  was  not  rpad  In  open  court.  In  the  absence  of  any  eriden 
showlug  compliance  wlih  Art.  Hi,  C.  r.,  in  regard  to  reading  the 
open  court,  the  court  holds  that  the  queatlou  la  Jurladlctional,  ai 

uiso  snowing  thHt  It  has  been  signed.    It  must  appear  that  the  ai 
and  sign  lug  (he]uilgiiieDt  was  Id  open  court  and  not  al  chambers. 

APPEAL  from  the  Civil  District  Court  tor  the  Pariah 
Righlor,  J. 

Rice  &   Montgomery  for  Plaintiff  (defendant  in  injanc 

pellee. 

James  McConnell,  Jr.,  (or  Defendants    (plaintiffs  in  i 
Appellants. 

Argued  and  anbrnitted  Maj  18,  1898. 
Opinion  handed  down  May  80,  1898. 

The  opinion  of  the  court  was  delivered  br 

Brbaux,  J.     Some  ot  the  sureties  ot  Oeorge  C.  Logan, 

tractor  for  carrying  the  United  Stales  mail,  appeal  from 

judgment  condemning  them  to  pay  an  amonnt  on  the  snbc 

bond. 
The  heirs  and  representatives  ot  one  of  the  sureties  did 

from  Ihe  jndgment,  bat  sued  out  an  injunction  and  allsgi 
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petition  that  the  judgment  was  null  and  void,  for  the  reason  that 
it  was  not  read  and  signed  by  the  judge  in  open  court. 

The  special  ayerment  of  the  appellant  on  this  point  was,  that  dur- 
ing a  temporary  recess  of  the  court  and  after  the  judge  had  left  the 
bench,  and  prior  to  rc'ascending  the  bench,  without  reading  the 
jndgment  handed  to  hiD;»  by  plaintiff's  counsel,  he  (the  judge)  handed 
it  to  the  clerk  with  instructions  to  enter  it  upon  the  minutes ;  and 
that  he  failed  to  comply  with  the  requirement:  ^'All  judgments 
shall  be  read  by  the  judge  in  open  court." 

In  the  second  place  the  averment  is,  that  on  the  date  the  judg- 
ment bears,  the  presiding  judge  of  the  court  was  ill  and  unable  to 
attend  court,  and  that  the  judgment  was  not  signed  in  open  court. 

There  was,  it  appears,  a  hearing  for  preliminary  injunction  (on 
the  application  for  an  injunction)  before  another  judge  than  the  one 
by  whom  the  judgment  had  been  pronounced;  the  latter  was  at  the 
time  absent  on  leave. 

On  this  hearing  the  judge  took  notice  of  the  minutes  of  the  Civil 
District  Court  for  June  18  and  June  25,  1897.  They  were  copied  in 
the  transcript  of  appeal. 

Entertaining  some  doubts  as  to  the  validity  of  the  judgment,  for 
reasons  assigned  a  preliminary  writ  of  injunction  or  rule  nisi  was 
issued  on  the  application  for  an  injunction. 

The  judge  by  whom  the  judgment  (assailed  as  null)  had  been  pro- 
nounced having  returned,  counsel  for  plaintiff  interposed  before  his 
court  a  rule  to  dissolve  the  injunction,  on  the  ground  chiefly  that  the 
petition  for  injunction  disclosed  no  legal  or  equitable  grounds  therefor. 

Though  other  grounds  were  assigned  in  the  rule  to  dissolve,  appel- 
lants' counsel  informed  us  in  open  court  that  he  urged  in  the  lower 
conrt,  only  the  ground  last  stated. 

Appellants  invoke  the  rule  well  known  that  upon  the  trial  of  a  rule 
to  dissolve,  upon  the  face  of  the  papers,  its  averments  are  taken  as 
confessed  by  the  plaintiff  in  rule. 

The  court  sustained  the  rule  and  dissolved  the  injunction  with 
damages. 

From  the  jndgment  the  plaintiff  in  injunction  prosecutes  this 
appeal. 

It  does  not  appear  by  the  entries  in  the  minutes  that  the  judgment 
was  read  in  open  court.  Nor  do  the  minutes  make  it  appear  that  the 
judgment  was  signed. 
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The  article  of  the  Code  of  Practice,  548,  calls  for  the  reading  of  all 
jndgments  by  the  jndge  in  open  court. 

The  chief  reliance  of  the  plaintiff  Woodlief,  defendant  in  injnnc- 
tion,  in  support  of  his  execution  of  the  judgment  assailed  by  plain- 
tiffs  in  injunction,  is  upon  the  minutes,  contradicting,  he  asserts,  the 
allegations  of  complainants'  petition,  or  explaining  or  modifying  the 
averments  of  their  petition,  and  he  contends  further  that  plaintiffs' 
allegations  could  only  be  sustained  by  parol ;  that  the  minntes  can 
not  be  contradicted  by  parol. 

He  invoked  the  rule  that  only  that  is  considered  pleaded  at  all  which 
is  pleaded  well ;  that  upon  a  rule  to  dissolve  an  injunction,  plead- 
ings are  not  to  be  taken  as  true  when  they  lead  to  the  impoBsible  or 
impracticable,  that  it  would  serve  no  purpose  to  set  aside  proceed- 
ings and  remand  a  case  to  enable  one  to  offer  evidence  which  the 
court  under  the  rules  of  evidence  must  decline  to  receive  as  not 
admissible. 

We  have  not  discovered  from  the  minute  entries  that  the  judg- 
ment was  read  in  open  court,  or  that  it  was  signed.  It  is  conceded 
that  the  judgment  was  signed,  but  it  is  alleged  that  it  was  sig^ned  by 
the  jndge  at  his  home,  as  he  was  ill  at  the  time  and  could  not  have 
been  in  court. 

We  have  not  found  after  an  attentive  reading  of  the  record  that  the 
testimony,  admissible  under  the  allegations  of  the  petition  of  plaintiff 
in  injunction,  would  contradict  the  minutes.  They  (the  minntes)  are 
absolutely  silent  upon  the  subject,  and  for  that  reason  evidence 
would  be  admissible  to  prove  the  facts  alleged  and  to  have  them 
accordingly  amended. 

We  were  then  brought  to  a  consideration  of  the  question  pre- 
sented of  no  ground  for  the  injunction  from  the  point  of  view  orged 
by  plaintiff,  defendant  in  injunction,  that  the  defect  was  one  of  form. 
The  question  was  not  free  from  difficulty  in  deciding  it.  Were  it  res 
nova  it  may  be  that  our  conclusion  would  be  different. 

In  Hernandez  vs.  James,  23  An.  483,  the  court  perpetuated  an 
injunction  on  the  ground  that  a  judgment  rendered  out  of  term  time 
is  null,  though  the  judge  a  quo  assumed  that  it  was  term  time. 

In  Laurent  vs.  Beelman,  30  An.  363,  the  court  held  that  a  final 
judgment  in  default  signed  at  chambers  is  void. 

A  similar  question  was  presented  in  State  ex  rel.  R.  R.  Co.  vs. 
Judges,  48  An.  9G5;  this  court  in  that  case  decided  that  a  judgment 
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most  be.  read  and  signed  in  open  court;  citing  Oulver  vs.  Hart,  21 
An.  306;  Hernandez  vs.  James,  23  An.  483;  State  exrel.  Dixon  ys. 
Jadge,  26  An.  119;  Snccession  of  Boagere,  29  An.  378;  Laurent  ys. 
Beelman,  30  An.  363. 

The  matter  in  hand  was  treated  in  all  these  cases  as  jurisdic- 
tional. 

From  that  standpoint  we  are  of  the  opinion  that  it  should  appear 
affirmatively  somewhere  in  the  proceedings  that  the  judgment  was 
read  and  signed  in  open  court;  especially  in  view  of  the  admission 
for  the  trial  of  the  rule ;  that  the  judgment  was  not  read  and  signed 
in  open  court. 

The  case  is  remanded  in  order  that  the  judgment  may  be  read  in 
open  court,  and  signed,  if  it  has  not  heretofore  been  read  and  signed 
in  open  Court. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  is  annalled,  avoided  and  reversed. 

It  is  ordered,  adjudged  and  decreed  that  the  case  be  remanded, 
to  be  proceeded  with  in  accordance  with  law  and  the  views  herein 
expressed ;  that  the  appellee  pay  the  costs  of  appeal. 


No.  12,634. 
SPisrDONB  Loyacano  vs.  Frederick  Jurobns. 

An  onrner  is  responsible  for  personal  Injuries  Inflicted  by  bis  wagon  when 
eogaged  on  his  business,  jand  which  are  occasioned  by  the  want  of  care 
or  negligence  of  the  driver,  his  employee. 

The  law  of  the  road  is  to  keep  to  the  right,  and  city  ordinances  In  New 
Orleans  require  it.  Bnt  where  the  right  or  lower  side  of  the  street  was  not  in 
proper  condition  for  the  aafe  and  easy  passage  of  vehicles  and  the  upper  side 
wail,  and  it  appearing  that  it  was  usual  for  vehicles  to  use  the  upper  side 
whether  goinfp  toward  or  from  the  river:  Held— the  fact  that  plaintiff's 
vehicle  (going  from  the  river)  ^as  on  the  left  or  upper  side  of  the  street  at  the 
time  of  the  collision  does  not  militate  against  his  case. 

\  PPEAL  from  the  Civil  District  Conrt  for  the  Parish  of  Orleans. 
*"^    Rightar,  J. 


Edwin  r.  Merrick  for  Plaintiff,  Appellee. 
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Dart  A  Keman  for  Defendant,  Appellant. 
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Oplaion  banded  down  May  80,  1898. 


The  opinion  of  the  conrt  was  delivered  by 

Blancbabd,  J.  PlaintilT  anes  to  recover  tbree  thoosand 
dollara  damages  for  personal  injnrles  received. 

A  colliaion  occnrred  between  two  wagona  on  Elyalan  Piela 
New  Orleans,  In  October,  1895.  ^ 

One  ot  the  wagons  was  owned  and  driven  by  Paul  Demi 
other  belonged  to  defendant,  was  on  a  business  errand  of 
drlTen  by  an  employee  in  his  service. 

The  flret  mentioned  wagon  was  the  smaller  of  the  two ;  was 
a  load,  and  three  persons  occupied  a  seat  at  its  front.  T 
Demagio,  tbe  driver,  sitting  at  the  right,  plaintiff  sitting  a' 
and  a  boy  four  years  old.  the  son  of  Demagio,  eittiog  betwe 
The  wagon  was  at  the  time  in  the  service  of  plaintiff,  a 
oyster  dealer,  who  had  hired  it  to  transport  a  load  of  trait  a 
bia  place  of  busineaa,  he  making  tbe  trip  with  tbe  wagon. 

Tbe  wagon  of  defendant  was  of  the  character  of  vehicU 
coopers  for  transporting  barrels,  having  arms  or  hoops  e 
along  either  side  of  the  wagon-bed  and  projecting  over  an 
it  about  one  foot  and  a  halt.  It  was  at  the  time  ot  the 
empty,  and  the  only  person  in  it  was  the  driver. 

Elysian  Fields  street  is  a  wide  avenue,  in  the  centre  of  w 
space  called  "  Neatral  Ground,"  on  which  are  located  the 
a  railroad  company.  On  either  side  of  the  street  la  a  road 
may  be  described  as  a  double  street,  or  two  streets  divided 
rated  from  each  other  by  the  neutral  ground. 

The  evidence  is  that  the  down-town  side  of  the  street 
described  as  "a  bad  road,"  not  in  use  by  veblclee.  Tbe  up-t 
is  a  fairly  good  roadway  and  Is  oeed  by  vehicles,  whett 
toward  the  river  or  in  tbe  reverse  direction.  On  this  ro 
located  the  track  of  a  street  railway. 

The  wagon  In  which  plaintiff  was  riding  had  approacbec 
Fields  street  from  tbe  lower  side,  coming  into  it  from  Decati 
It  traveled  acrosB  tbe  street  to  the  upper  aide  and  reaching  t 
railway  track  got  on  to  it  and  proceeded  slowly  in  tbe  directl 
rear  of  the  city. 
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Defendant's  wagon  was  on  the  same  railway  track  going  in  the 
direction  of  the  river  or  front  of  the  city.  It  was  moving  at  a  more 
rapid  pace  than  was  the  other  vehicle. 

The  two  wagons  met  between  Decatur  and  Ohartres  streets,  a  col- 
lision occurred  with  disastrous  effects  to  the  smaller  wagon,  whose 
three  occupants  were  thrown  out,  one  of  them  (plaintiff)  having  his 
le^  broken.  An  ambulance  was  called,  he  was  conveyed  to  the 
hospital,  where  he  remained  about  a  week  receiving  surgical  atten- 
tion, and  was  then  carried  to  his  home,  where  he  was  confined  to  his 
bed  for  eight  months  under  the  care  of  physicians.  He  was  severely 
injured,  being  still  on  crutches  at  the  time  of  the  trial  of  the  case 
below,  more  than  a  year  and  a  half  after  the  accident.  That  he  will 
ever  recover  entirely  from  its  effects  appears  altogether  improbable. 
He  is  a  young  man,  less  than  thirty  years  of  age. 

There  is  in  the  case  the  usual  conflict  of  testimony  characteristic 
of  damage  suits.  The  judgment  below  was  in  favor  of  plaintiff  for 
five  hundred  dollars.  Defendant  appeals,  and,  in  this  court,  plain- 
tiff prays  that  the  amount  allowed  him  be  increased  to  twenty -two 
hundred  dollars. 

The  weight  of  testimony,  we  think,  sustains  plaintiff's  side  of  the 
controversy.  The  accident  would  have  been  avoided  had  the  driver 
of  defendant's  empty  wagon  been  more  attentive  to  his  duties  and 
made  a  more  serious  effort  to  avert  a  collision. 

That  he  felt  himself  blameworthy  is  shown  by  the  fact  that  as  soon 
as  he  ascertained  one  of  the  occupants  of  the  other  wagon  was  hurt 
he  ran  away,  was  pursued  by  Demagio,  driver  of  the  other  wagon, 
captured  and  turned  over  to  a  policeman,  who  conveyed  him  under 
arrest  to  the  station. 

His  testimony  on  the  stand  as  a  witness  for  the  defence  is  intrin- 
sically unworthy  of  belief,  and  is  disregarded.  No  credence  cau  be 
Riven  to  the  evidence  of  a  witness  who  so  grossly  misstates  material 
facts  and  persists  in  such  misstatement — facts  shown  by  the  testimony 
of  other  witnesses  to  have  been  misstated  by  him. 

The  driver  of  the  wagon  in  which  plaintiff  was  riding  pulled  to  the 
right,  as  was  the  law  of  the  road,  on  nearing  the  approaching 
wagon,  and  it  does  not  appear  that  the  charge  of  contributory 
negligence  can  be  sustained  against  him.  So  thought  the  District 
Judge,  who  saw  and  heard  the  witnesses.  While  there  was  evidence 
to  the  effect  that  defendant's  drive*'   also  attempted  to  turn  out  of 
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the  track  of  the  street  railway,  we  are  Dot  satisfied  that  he 
reasonable  piecaaiion  to  avoid  the  accident. 

It  the  lower  side  ot  Elysian  Fields  street  was  not  in  proper  c 
tion  tor  the  safe  and  easy  passage  of  vebiclea,  and  the  appe 
was,  and  it  appearing  that  it  was  nsnal  tor  vehicles  to  nse  the 
side,  whether  going  toward  or  from  the  river,  then  it  can  not 
tate  against  plafntiR's  case  that  the  vehicle  in  which  he  was : 
was  on  the  left  or  upper  side  of  the  street  Instead  of  the  ri| 
lower  Bide. 

The  law  of  the  case  is,  an  owner  is  responsible  for  personal  is 
Inflicted  by  his  wagon  when  engaged  on  his  business  and  when 
sloned  by  tbe  gross  negligence  ot  the  driver,  bis  employee.  ' 
trecht  vs.  Fasnacbt,  17  An.  166;  Perez  vs.  Railroad  Compai 
An.  1391. 

The  quantum  of  damages,  as  fixed  by  the  lower  coort  is,  we 
too  low.  Plaintiff  had  his  leg  broken  and  his  feet  crashed 
suffered  great  pain,  and  lay  abed  for  eight  months,  daring 
time  his  shop  was  closed.  He  bad  a  small  remaoerative  ba 
when  the  accident  occurred,  the  profits  of  which  were  lost  as  t 
sequence  ot  tbe  casualty.  There  Is  no  testimony  In  the  i 
toacbing  tbe  circametances  of  defendant.  It  may  he,  however 
the  trial  judge  bad  knowledge  otherwise  of  his  circamstancei 
this  may  account  for  the  small  allowance  made  by  him.  A  p 
circumstances  may  not  improperly  be  considered  to  a  reasonab 
tent  in  estimating  damages  to  be  awarded  in  a  case  like  this, 
defendant  pergonally  was  not  at  fault.  It  were  tbe  better  pn 
though,  that  the  same  be  disclosed  by  the  evidence  when  int 
to  be  invoked. 

Several  times  tbe  amount  awarded  this  plaintiff  would  not  I 
much  tor  the  injuries  he  sustained.  While  this  is  so,  we  hardl 
warranted,  in  this  particular  case,  in  increasing  tbe  allowance  b 
eight  hundred  dollars. 

For  tbe  reasons  assigued,  it  is  ordered,  adjudged  and  decree 
tbe  judgment  appealed  from  be  amended  by  increasinK  tbe  ai 
thereof  from  five  hundred  dollars  principal  to  eight  hundred  c 
principal,  and  as  thus  amended  the  same  is  afilrmed  at  the  c 
defendant  and  appellant. 
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Nos.  12,839  AND  12,840.  

I  SO    ii5 

State  ex  rel.  Mary  L.  Neyland  vs.  Stephen  D.  Read,  Judge      (UO  as5 
Twelfth  Judicial  District  Court,  Parish  of  Calcasieu, 
AND  R.  L.  Belden,  Plaintiff, 

There  is  no  legislative  authority  to  try  appeal  cases  in  the  District  Court  before 
iuries.  The  right  to  trial  by  jury  is  given  in  civil  cases  before  courts  cxer 
cisiag  original  and  not  appellnte  jurisdiction. 

Tlie  issue  regarding  the  improper  division  of  t^ie  amount  Into  three  different  suits 
was  not  before  the  Supreme  Court,  it  not  having  been  raised  before  the  Dis- 
trict Court. 


0 


N  APPLICATION  for  writs  of  Mandamus  and  Certiorari, 


Opinion  handed  down  May  30,  1898. 


.4 


A.R.  Mitchell  for  Relatrix.  ""  ,-l<B"* 

Thomas  Kleinpeter  and  R.  L.  Belden  for  Respondents.  "l^iiw*        ' 

Sabmitted  on  briefs  May  21,  1898.  -^^^--.r        ^^^ 
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as  being  due  by  her.     The  suit  was  brought  before  the  magistrate  of  ir  jl  *1 


tt;  y : 

*«•  ■4*  • 


the  Third  Ward  of  Calcasieu.  I      **'  Ij  '  J' 

The  relator  answered,  and   pleaded   in   reconvention  an  amount  .l!^*^' 

exceeding  three  hundred  dollars.  ]  [  Jj  '  J;^ 

Her  demand  in  reconvention   was  dismissed  for  want  of  jurisdic-  *mi'u'*\ 

tion.  The  court  pronounced  judgment  for  plaintiff  Belden  in  the  sum 
of  fifty-five  dollars  and  fifty  cents.  The  defendant,  the  relator 
here,  appealed  to  the  District  Court. 

The  relator  further  sets  forth  In  her  application  for  a  mandamus 
that  five  days  afterward,  before  the  same  magistrate,  the  same  plain- 
tiff brought  another  suit  against  her  for  the  sum  of  one  hundred  dol- 
lars for  damages,  to  which  she  pleaded  denying  any  indebtedness  to 
him. 

Judgment  was   pronounced   against  her  for  the   amount   plaintifiP 
claimed. 
She  appealed  to  the  District  Court  from  this  judgment. 


"Ii 


The  opinion  of  the  court  was  delivered  by  ^m*,^ 

Breaux,  J.     Robert  L.  Belden  sued  the  relator  on  a  balance  claimed  *  |?*  '^•"*"        ^ 
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The  relator  avers  that  another,  a  third  salt,  was  brought  against 
her  by  plaintiff  seven  days  after  the  second  sait,  in  which  he  claimed 
and  recovered  contradictorily  with  her  in  the  same  court  the  snm  of 
one  hundred  dollars  for  a  fee  of  attorney. 

The  relator  alleged  that  each  amount  was  due,  if  due  at  all,  at  the 
date  the  first  suit  was  instituted  and  she  asserts  that  separate  suits 
were  brought  in  order  to  deprive  her  from  a  trial  by  jury. 

The  relator  avers  that  on  appeal  she  made  a  deposit  of  twelve  dol- 
lars as  a  jury  fee,  and  prayed  for  trial  by  jury. 

In  this  court  a  rule  nisi  was  granted.  In  answer  to  the  rule  the 
respondent  returned : 

That  no  application  had  been  made  for  a  trial  by  jury  before  the 
magistrate  court. 

That  his  own  court  acting  as  an  appellate  tribunal  not  vested  with 
original  jurisdiction  could  not  grant  to  the  relator  rights  to  which 
she  would  not  have  been  entitled  in  the  court  below. 

Lastly,  it  was  urged  that  the  complaint  of  a  division  of  the  demands 
and  the  consequent  three  suits,  instead  of  one  suit,  is  one  which 
should  have  been  raised  in  the  magistrate's  court. 

The  prayer  for  a  trial  by  jury  presents  the  serious  question  for  our 
determination. 

In  appeals  from  the  magistrates'  courts  to  the  District  Coarts,  the 
District  Court  is  exclusively  a  court  of  appeals.  The  case  comes  up 
de  novOf  it  is  true,  but  we  take  it  that  the  words  apply  to  the  issues 
of  the  case  to  be  reviewed  on  appeal.  New  issues  may  be  raised. 
They  are,  however,  to  be  tried  by  the  appellate  tribunal  without  a 

jary- 

In  our  judgment  they  are  to  be  reviewed  as  issues  on  appeal,  and 

not  to  be  regarded  as  if  originally  presented  for  consideration  before 

the  District  Court. 

The  jurisdiction  extends  to  the  adjudication  by  the  appellate  coun 
without  a  jury,  of  the  law  and  the  facts  arising  on  appeal. 

The  right  to  trial  by  jury  is  given  in  civil  cases  before  the  courts 
exercising  original  jurisdiction  and  not  in  appellate  courts. 

We  are  not  of  the  opinion  that  any  court  of  appeal  possesses  the 
power  to  call  in  a  jury  for  the  trial  of  a  case  without  some  legislative 
authority.  There  is  no  legislative  authority  to  try  appeal  cases 
before  juries.     Syndics  of  Brooke  vs.  Weyman,  3  Martin,  O.  S.  9. 

In  Bouquevalte  vs.  Young,  5  Rob.  163,  this  court  said:   '*  It  may 
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Doreover  well  be  doubted  whether  a  trial  by  jary  could  be  asked  in 
he  District  Court,  considered  as  an  appellate  tribunal." 

Tiiere  is  no  longer  any  doubt  upon  the  subject.  It  is  well  settled, 
n  our  view,  that  there  can  be  no  appeal  to  a  jury  in  such  cases. 

Next  in  order,  the  relator  raised  the  question  of  division  of  amount 
}f  the  claims,  as  made  by  the  creditor,  in  order  that  he  might  bring 
three  suite  before  the  magistrate's  court,  instead  of  one  suit  in  the 
District  Court. 

Tiie  relator  charges  that  the  motive  in  making  the  division  was  to 
enable  the  creditor  to  avoid  trial  by  jury.  That  motive  would  not 
be  ground  to  set  aside  a  judgment  under  our  supervisory  jarisdic- 

tiOD. 

The  greatest  difficulty  which  confronts  the  relator  in  her  attempt 
to  Bostain  her  application  on  this  point,  grows  out  of  the  fact  that 
her  pleadings  have  not  raised  the  issues  now  before  us  for  decision, 
in  either  the  district  or  the  magistrate's  court. 

There  was  no  timely  exception  of  any  sort  of  improper  division  of 
claim  ftled  in  one  or  the  other  court.  The  question  of  law  must 
arise  on  the  record  tiled  below. 

The  judge  of  the  magistrate's  court,  or  the  judge  of  the  District 
Court  has  not  been  called  upon  by  the  pleadings  to  decide  what  effect 
resnlts,  if  any,  from  such  division.  This  court  under  its  supervisory 
jorisdiction  must  pronounce  upon  the  correctness  of  the  judgment  or 
of  the  ruling  of  the  District  Court.  There  was  no  ruling  made,  or 
JQdgment  pronounced  upon  the  point.  We  are  constrained,  under 
repeated  adjudications,  to  decline  to  decide  a  point  of  law  presented 
in  the  first  place  before  this  court  without  pleading  or  any  document 
snggestiBg  that  it  bad  received  the  least  consideration  below. 

The  law  as  relates  to  trial  by  jury  being  against  relator's  position, 
no  other  ground  is  properly  before  us  for  decision. 
The  rule  nisi  which  was  issued  in  this  case  is  discharged,  and  rela- 

tor's  application  for  mandamus  and  certiorari  is  denied  at  her  costs. 


No.  12,786. 
State  op  Louisiana  vs.  Robbrt  Jacobs  bt  als. 

Ad  iodictment  for  the  larceny  of  oae  bale  of  cotton  in  the  lint  may  be  amended 
daring  the  trial,  to  conform  to  the  testimony  the  cotton  was  In  the  seed. 
Rerlsed  Statutes,  Sec.  1047. 
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The  relator  avers  that  another,  a  third  suit,  was  brought  a^ 
her  by  plaintiff  seven  days  after  the  second  snit,  in  which  he  cli 
and  recovered  contradictorily  with  her  in  the  same  conrt  the  si 
one  hundred  dollars  for  a  tee  of  attorney. 

The  relator  alleged  that  each  amoant  was  dne,  if  dae  at  all,  i 
date  the  Qret  suit  was  instituted  and  she  asserts  that  separate 
were  brought  in  order  to  deprive  her  from  a  trial  by  jury. 

The  relator  avers  that  on  appeal  she  made  a  deposit  of  twelv< 
lars  as  a  jury  fee,  and  prayed  for  trial  by  jnry. 

In  this  conrt  a  rule  nm  was  granted.  In  answer  to  the  ml 
respondent  returned : 

That  DO  application  had  been  made  lor  a  trial  by  jury  befoi 
magistrate  court. 

That  his  own  court  acting  as  an  appellate  tribunal  not  veetei 
original  jurisdiction  coold  not  grant  to  the  relator  rights  to 
she  would  not  have  been  entitled  in  the  court  below. 

Lastly,  it  was  urged  that  the  complaint  of  a  division  of  the  dei 
and  the  consequent  three  suits,  instead  of  one  suit,  is  one 
should  have  beea  raised  in  the  magistrate's  court. 

The  prayer  for  a  trial  by  jory  presents  the  serious  question  U 
determination. 

In  appeals  from  the  magistrates'  courts  to  the  District  Court 
District  Court  is  exclusively  a  court  of  appeals.  The  case  con 
de  novo,  it  is  true,  but  we  take  it  that  the  words  apply  to  the 
of  the  case  to  be  reviewed  on  appeal.  New  issues  may  be  t 
They  are,  however,  to  be  tried  by  the  appellate  tribunal  witt 
jnry. 

In  our  judgment  they  are  to  be  reviewed  as  issues  on  appet 
not  to  he  regarded  as  if  originally  presented  for  consideration 
the  DUtrict  Court. 

The  jnriBdlctloD  extends  to  the  adjndlcatlon  by  the  appellate 
without  &  jury,  of  the  law  and  the  facte  arlaing  on  appeal. 

The  right  to  trial  by  jury  is  given  in  civil  cases  before  the 
exercising  original  jurisdiction  and  not  in  appellate  courts. 

We  are  not  of  the  opinion  that  any  court  of  appeal  poesene 
power  to  call  in  a  jury  for  the  trial  ot  a  case  without  some  legi 
authority.  There  is  no  legislative  anthority  to  try  appeal 
before  juries.     Syndics  of  Brooke  vs.  Weyman,  8  Martin,  O.  £ 

In  Bonquevalte  vs.  Young,  5  Bob.  163,  this  conrt  said:    " 
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moreover  well  be  doubted  whether  a  trial  by  jury  could  be  asked  in 
the  District  Court,  considered  as  an  appellate  tribunal." 

There  is  no  longer  any  doubt  upon  the  subject.  It  is  well  settled, 
in  cor  view,  that  there  can  be  no  appeal  to  a  jury  in  such  cases. 

Next  in  order,  the  relator  raised  the  question  of  division  of  amount 
of  the  claims,  as  made  by  the  creditor,  in  order  that  he  might  bring 
three  salts  before  the  magistrate's  court,  instead  of  one  suit  in  the 
District  Court. 

The  relator  charges  that  the  motive  in  making  the  division  was  to 
enable  the  creditor  to  avoid  trial  by  jury.  That  motive  would  not 
be  ground  to  set  aside  a  judgment  under  our  supervisory  jurisdic- 

tiOD. 

The  greatest  difficulty  which  confronts  the  relator  in  her  attempt 
to  sustain  her  application  on  this  point,  grows  out  of  the  fact  that 
her  pleadings  have  not  raised  the  issues  now  before  us  for  decision, 
in  either  the  district  or  the  magistrate's  court. 

There  was  no  timely  exception  of  any  sort  of  improper  division  of 
claim  filed  in  one  or  the  other  court.  The  question  of  law  must 
arise  on  the  record  tiled  below. 

The  judge  of  the  magistrate's  court,  or  the  judge  of  the  District 
Court  has  not  been  called  upon  by  the  pleadings  to  decide  what  efiPect 
results,  if  aoy,  from  such  division.  This  court  under  its  supervisory 
jarisdiction  must  pronounce  upon  the  correctness  of  the  judgment  or 
of  the  ruling  of  the  District  Court.  There  was  no  ruling  made,  or 
judgment  pronounced  upon  the  point.  We  are  constrained,  under 
repeated  adjudications,  to  decline  to  decide  a  point  of  law  presented 
in  the  first  place  before  this  court  without  pleading  or  any  document 
suggesting  that  it  had  received  the  least  consideration  below. 

The  law  as  relates  to  trial  by  jury  being  against  relator's  position, 
no  other  ground  is  properly  before  us  for  decision. 

The  rule  nisi  which  was  issued  in  this  case  is  discharged,  and  rela- 
tor's  application  for  mandamus  and  certiorari  is  denied  at  her  costs. 
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No.  12,786. 
State  op  Louisiana  vs.  Robert  Jacobs  et  als. 

Ao  .ndietment  for  the  larceny  ot  one  bale  of  cotton  in  the  lint  may  be  amended 
during  the  trial,  to  conform  to  the  testimony  the  cotton  was  in  the  seed. 
Kevl&ed  Statutes,  Sec.  1047. 
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of  St.  Helena.     Beid,  J. 

M.  J.  Oanningham,  Attoroe;  Oeaeral,  and  Duncan  8.  Eem 
trlct  Attorner  (P.  A.  Simmons,  Jr.,  ot  OoaDael),  (or  P 
Appellee. 

W.  C.  Pipkin  aad  W.  T.  Holland  for  DerendAnt,  Appellant 

Argued  and  snbniUted  April  9,  1898. 
Opinion  banded  down  April  18,  1898. 

The  opinion  ot  tbe  court  was  delivered  by 

Watkins,  J.  Tbe  defendaiit  was  indicted  tor  the  mard 
colored  eirl  under  fourteen  years  of  age,  and  appeals  from  a 
of  Knilty  and  sentence  of  death,  relying  npon  three  bills  ot 
tlons  which  were  reserved  to  the  ruling  of  the  court  dnr 
progress  ot  the  trial. 

The  Ural  bill  relates  to  the  declination  of  the  trial  judge  to 
contlnaance  ot  the  case  based  npon  two  groands:  (1)  The  ii 
bllity  of  procuring  the  attendance  ot  an  Important  witness  v 
absent;  and  (2)  that  sufficient  time  had  not  been  allowed  cod 
the  examination  ot  the  caee  and  the  preparation  of  the  detenc 
accused — the  homicide  baring  been  committed  only  a  tew  da; 
to  the  finding  of  the  Indictment  on  tbe  26th  of  February,  IE 
tbe  cause  having  been  assigned  for  trial  on  tbe  Ist  of  Mai 
lowing. 

Tbe  defence  was  tbat  tbe  homicide  was  accidental^  The  su 
ot  the  defendant's  motion  is  tbat  his  witness,  Louis  Bron 
temporarily  absent  from  the  parish,  and  for  that  reason  he  c( 
have  been  summoned  and  was  not  summoned  by  the  sherl 
seasonable  and  proper  effort  had  been  made,  as  Is  evidenced 
return  upou  the  summons  which  bad  been  Issued  tor  him. 

Tbat  be  could  have  testified,  bad  he  been  present,  to  bis  c 
tiona,  appearance  and  demeanor  after  tbe  homicide,  as  well  a 
other  facts  and  circumstances  of  the  case,  confirmatory  and 
orative  ot  the  testimony  in  the  caee  In  his  favor. 
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And  it  is  further  to  the  effect  that  he  was  incarcerated  in  jail  with- 
out the  benefit  of  bail,  as  soon  as  he  surrendered  himself  to  the 
sheriff;  and  being  nnable  to  employ  counsel  the  court  assigned  coun- 
sel to  represent  him.  But  that  counsel  assigned  to  him  were  at  the 
time  engaged  in  the  trial  of  other  important  cases  in  that  court — the 
District  Court  beiog  at  the  time  in  session — and  could  not  then  give 
immediate  attention  to  the  case;  so  that  when  the  ca«e  was  called 
for  trial,  three  days  later,  on  the  day  fixed  for  trial,  they  had  not 
had  an  opportunity  of  conferring  with  the  accused,  and  preparing 
and  formulating  his  defence,  and.  were  not  prepared  to  go  into  the 
trial  of  such  an  important  case  under  the  circumstances  related. 

It  appears  from  the  record  that  the  homicide  was  committed 
during  a  Sunday,  in  the  house  where  the' girl  lived,  and  within  the 
hearing  and  in  immediate  proximity  to  several  persons. 

It  appears  that  it  occurred  at  some  ten  miles  distance  from  the 
court  bouse,  but  that  the  accused  was  on  his  way  to  the  sheriff's 
office  to  surrender  himself  when  he  was  arrested  and  at  once  placed 
in  jail. 

The  Indictment  of  the  accused  followed  a  few  days  afterward ;  and 
within  four  days  after  that,  one  of  them  being  a  Sunday,  he  had  been 
tried,  convicted  and  sentenced  to  the  extreme  penalty  of  the  law. 

It  is  not  denied  that  the  defendant  was  kept  in  close  confinement 
between  the  time  when  he  was  first  arrested  and  the  trial;  and  it  is 
not  denied  that  the  counsel  who  were  appointed  by  the  court  to 
defend  his  cause  were  closely  occupied  in  the  trial  of  other  important 
criminal  cases  in  that  court  during  the  greater  part  of  that  interval. 

The  only  question  about  which  we  feel  concerned  is,  whether — cir- 
cumstanced as  the  accused  and  his  case  were — the  ends  of  substan- 
tial justice  demanded  a  trial  so  speedily,  that  is  to  say,  within  a  week 
after  the  homicide,  and  within  three  days  after  the  indictment  was 
found. 

Had  the  accused  been  at  liberty  under  bond  so  that  he  could  have 
conferred  freely  with  counsel  who  were  appointed  and  gone  to  the 
-icene  of  action  and  ascertained  what  evidence  there  was  attainable 
in  his  favor,  we  would  feel  less  ]ike  holding  that  the  trial  was  unduly 
precipitate,  but  in  view  of  the  fact  that  he  was  incarcerated  in  jail 
from  the  day  of  the  homicide  and  unable  to  see  and  confer  with 
friends,  or  counsel  whom  the  court  had  assigned  for  his  defence,  it 
does  seem  to  ns  that  the  hardship  put  upon   him  was   unusually 
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(preat — particularly  ia  view  of  the  lact  tbat  the  indictment 
him  with  murder,  that  the  juiy  lound  him  gailty  without  q 
tion,  and  that  the  trial  judge  seutenced  him  to  death. 

The  OonstitutioD  provides  in  the  bill  of  rights  that  in  all 
proaecutioaa  Che  accaaed  ehall  enjoy,  among  other  things,  I 
"  [o  defend  himseli,  and  to  have  the  assistance  of  coansel." 
Art.  8. 

In  State  vs.  Ferris,  16  An.  426,  our  predecessors  said 
subject : 

'*The  law  securing  to  (the  accused  in  criminal  cases)  Cl 
tance  of  counsel  did  not  intend  to  extend  a  barren  right 
what  avail  would  be  the  privilege  of  counsel  •  •  •  j 
spur  ot  the  moment,  without  an  opportunity  of  sttidying  t 
the  former  should  be  compelled  to  enter  into  the  investigatii 

In  the  more  recent  case  of  State  vs.  Simpson,  38  Ad.  24,  tt 
with  great  deliberation,  decided  "that  the  right  to  be  I 
counsel,  guranteed  by  the  Constitution  to  tbe  accused,  ii 
empty  formality,  but  an  Inestimable  privilege,  and  that 
should  be  allowed  reasonable  time  to  prepare  the  defence." 

On  the  faith  of  those  two  decisions  this  court  made  t 
application  of  the  same  doctrine  in  State  vs.  Brooks,  39  An. 
from  that  opinion  we  make  the  subjoined  extract,  viz.: 

"  From  the  foregoing  recital  It  ap[.earB  that  the  accused  i 
victed  on  the  ninth  day  following  tbe  commission  of  the  ofl 
which  he  was  indicted,  and  that  the  application  was  made  f< 
tinnance  on  the  first  calling  of  the  case  for  trial." 

After  quoting  from  the  decisions  referred  to,  the  Chiei 
speaking  for  the  court,  said : 

"Precipitancy,  instead  ot  accelerating,  at  times  procraetii 
trial  of  offenders." 

We  thiuk  tbe  principle  announced  in  those  cases  finds  just 
tion  here. 

But,  in  thus  deciding,  we  wish  it  to  be  distinctly  unders 
we  intend  no  reflection  whatever  apon  neither  the  trial  ji 
the  District  Attorney. 

Upon  other  propositions  presented  and  discassed  in  the  b 
argument  of  counsel  on  either  side  we  express  no  opinioD. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  i 
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the  jury  and  the  sentence  of  the  court  thereon  pronounced  be 
annulled  and  reversed;  and  it  is  further  ordered  and  decreed  that 
the  cause  be  remanded  to  the  court  below  for  a  new  trial  according 

to  law. 


No.  12,793. 
State  op  Louisiana  vs.  Eugene  Corcoran.  50~453 

51  12g9 
1.  This  court  has  no  jurisdiction  to  review  the  facts  on  which  the  verdict  In       {  50    453 


criminal  cause  rests. 
i.  A  juror  can  not  be  heard  to  impeach  his  own  verdict.    Nor  can  this  be  do 


112    335 
114     78 


fiO    453 
indirectly  througti  a  third  person  testifying  to  remarks  made  by  a  juror  after    my  jogj 


the  verdict. 
■<.  TJie  law  and  motives  of  public  policy  alike  exclude  such  testimony. 

\  PPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
**       Jfowe,  J, 


M.  J.   Cunninghavi,   Attorney  General,  and  R,  H.   MarVy  District 
Attorney  (P.  A.  Simmons^  Jr,^  of  Counsel),  for  PlaintifiP,  Appellee. 


Wm.  J,  Hennessey  for  Defendant,  Appellant. 


Argued  and  submitted  April  9,  1898. 
Opinion  handed  down  April  18,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  The  accused,  convicted  of  robbery,  appeals  from 
a  sentence  of  fifteen  months  at  hard  labor. 

He  alleges  error  in  the  ruling  of  the  trial  court  denying  hisorigina 
and  supplemental  motions  for  a  new  trial,  and  in  the  ruling  denying 
his  motion  in  arrest  of  judgment. 

The  several  grounds  urged  in  the  original  motion  for  new  trial  are 
predicated  upon  the  contention  that  certain  facts  necessary  to  estab- 
iiah  defendant's  guilt  were  not  proven.  The  trial  judge,  exercising 
the  discretion  vested  in  him  by  law,  refused  the  application.  It  does 
not  appear  that  this  discretion  has  been  abused,  and  it  is  well  estab- 
I'.&hed  that  this  court  will  not  interfere  with  such  rulings,  unless  nian- 
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ifeatly  eironeons.  State  vs.  Moteaa,  60  La.  An. — ;  South 
Vol.  22,  p.  966. 

Nor  haa  this  court  jarisdicUon  to  review  the  facta  on  i 
verdict  reeta.  State  vs.  Cook,  42  An.  88;  State  va.  Seilt 
146:  State  va.  Nelson,  82  Ad.  844;  State  va.  Deachampa,  4! 

The  Kroand  nrged  in  the  aopplemental  motion  toi  newtri 
one  ot  the  jorora  (naming  him),  who  aat  Id  the  trial  ot 
atier  leaving  the  jnry  room,  told  one  Monaghan  that  be  ( 
woald  have  held  oot  for  the  defendant  and  not  coneente 
,v)ct  him  had  ft  not  been  that,  by  ao  doiog,  he  would  loae  " 
or  was  Bpprehenaive  that  he  would  loae  *'  hla  job  " — me 
place  in  aetvice  or  employment  he  was  then  filling. 

It  ie  contended  that  by  reaaon  ot  the  bias  and  extrsneonf 
thus  controlling  him  thla  jnror  disregarded  and  Ignored  t 
of  the  conrt,  ae  well  as  bia  oath,  and  the  verdict  ta  vlttatec 

On  the  hearing  of  the  motion  Monaghan  was  sworn  aa 
being  tendered  by  the  accuaed  to  prove  ita  averments. 

The  State  objected  to  the  evidence  sought  to  be  &ddn< 
ground  that  if  the  juror  were  himself  preaent,  and  it  were 
place  bim  on  the  atand,  he  could  not  be  heard  to  fmpeB< 
verdict,  and  still  less  can  a  wltneaa  be  examined  as  I 
unsworn  statements  alleged  to  have  been  made  by  the 
effect  ot  which  declaration  would  be  to  impeach  the  juror' 

The  objection  was  anatained,  the  evidence  excluded  and 
excepted. 

The  trial  jndge  gives  as  reasons  for  ita  exclusion  that  t 
tioDB  as  to  the  incompetency  of  the  juror  were  based  on  he 
dence;  that  the  nature  ot  the  jnror's  employment  was  not 
nor  suph  relationship  between  that  employment  and  the  p: 
as  woold  justify  the  inference,  conclnslon  or  even  probablli 
would  lose  "  his  job  "  on  account  ot  his  action  as  juror;  tbi 
ness  was  ottered  merely  to  prove  the  juror  had  made  sncb 
that  there  was  no  representation  the  juror  had  been  tamp 
nor  were  wrongful  and  corrupting  infiuences  averred  or  oft 
shown;  and  that,  while  the  remark  of  the  jnror  was  ao 
made  use  of  under  gnfse  of  sustaining  a  charge  of  Incom] 
was  plaiuly  an  attempt  to  impeach  bis  verdict. 

There  was  no  error  In  the  ruling  of  the  conrt. 

The  law  must  be  cousidered  settled  sqnarely  against  the  < 
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of  the  accused  that  the  evidence  of  this  witness  was  admissible. 
State  vs.  Beatty,  30  An.  1267;  State  vs.  Price  37  An.  218;  State  vs. 
Morris,  41  An.  785. 

We  qaite  agree  with  the  observation  of  the  learned  judge  of  the 
court  a  qua  that  'Mf  a  new  trial  should  be  granted  on  this  ground 
almost  any  verdict  could  be  set  aside  by  securing  from  sympathetic 
or  timid  jurors  such  expressions  as  would  involve  their  own  compe- 
tency after  the  binding  obligations  of  an  oath  had  been  removed." 

The  law  and  motives  of  public  policy  alike  exclude  such  testimony 
as  that  here  offered. 

The  motion  in  arrest  of  judgment  was  urged  on  the  gpround  that 
the  iD formation  does  not  charge  the  accused  feloniously  took  from 
the  person  of  the  prosecuting  witness  by  violence,  or  by  putting  him 
in  bodily  fear,  the  property  alleged  to  have  been  stolen.  It  is 
insisted  that  this  was  essential,  and  that  its  absence  vitiates  the 
information  and  all  proceedings  had  thereunder. 

A  reading  of  the  information  shows  that  this  complaint  is  ground- 
less. The  charge  is  that  **  one  Eugene  Corcoran  *  *  *  in  and 
upon  one  W.  J.  Cnmmings  feloniously  did  make  an  assault,  and  the 
said  Cammings  in  bodily  fear  did  then  and  there  put,  and  forty -five 
dollars  of  the  lawful  money  of  the  United  States  of  America,  one 
match  case  of  the  value  of  three  dollars,  one  handkerchief  of  the 
valae  of  twenty -five  cents  and  one  cravat  of  the  value  of  seventy - 
five  cents,  of  the  goods,  property  and  chattels  of  said  Oummings,  from 
the  person  and  against  the  will  of  him  the  said  Oummings,  then  and 
there  feloniously  and  violently  did  steal,  take  and  carry  away."  . 

Judgment  affirmed. 
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No.  12,769. 
Statb  of  Louisiana  vs.  Adam  Robertson. 

1.  A  GeHtrai  Azerment  not  Sufficient.— T\ie  allegation  that  the  verdict  was  contrary  to 

tbe  law,  and  the  evidence  does  not  present  of  Itself  question  for  review  or 
appeal. 

2.  Xot  Improperly  fn/fuenced.^yf  here   there   was   no   ground    to  suspect   (though 

Mlleged)  that  the  jury  had  been  Improperly  influenced,  the  verdict  and  sentence 
must  remain  as  returned. 
i.  Shtrif  in  Charge  0/'y«r^.— Communications  between  the  jurors  and  the  officer  In 
whose  charge  they  were  affords  no  ground  for  a  new  trial,  where  it  does  not 
appear  that  prejudice  resulted. 
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A  PPEAL  from  the  Slzteeotb  Judicial  District  Court  for  th< 
^     o(  St.  HelBDa.     Reid,  J. 


M.  J.  Cunningham,  Attomer  Oeneral,  and  D.  8.  Kemp, 
Attorney  (P.  A.  Simmone,  Jr.,  of  CoDusel),  for  PUiDtitF,  Api 


Defendant,  appellant,  not  represented  by  connsel  in  E 
Court. 

Submitted  on  briefs  April  9,  1S9S. 
Opinion  banded  dowD  April  18,  1898. 

The  opinion  of  tbe  conrt  was  delivered  by 

Breaux,  J.     The  defendant  was   chained  with   mnrder. 
tried  and  fonnd  gnllty  as  cbarEed,   and   condemned  to  sa 
extreme  penalty  of  tbe  law.     From  tbe  verdict  of  tbe  jury  a 
tence  of  the  court  be  prosecutes  tbie  appeal. 

He  is  not  here  represented  by  connsel. 

A  motion  in  bis  behalf  was  filed  in  tbe  District  Court  foi 
trial. 

The  grounds  of  the  motion  were  that  the  verdict  of  the  j 
contrary  to  the  law  and  the  evidence.  That  undue  Inflnei 
brought  to  bear  upon  the  jury  to  compel  it  to  find  a  ve 
guilty;  that  improper  commanication  was  had  with  the  jury  I 
ence  a  verdict. 

The  first  objection  tbat  the  verdict  was  contrary  to  law 
evidence,  we  take  it,  was  raised  as  preliminary  to  tbe  objecti' 
follow. 

Considered  as  an  independent  proposition  it  has  always  bei 
that  a  motion  on  the  single  ground  that  the  verdict  is  con 
the  law  and  the  evidence  does  not  present  question  for  re 
appeal. 

Paeeing  to  the  second  ground  set  forth  In  the  motion,  viz. 
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influence  upon  the  jury,  the  trial  jad^e  in  his  statement  incorporated 
in  the  bill  of  exceptions  declared  that  there  was  no  improper  influ- 
ence brought  to  bear  on  the  jury;  that  a  large  number  of  persons 
were  present  to  see  the  trial  of  the  accused ;  that  they  remained  in 
tiie  courtyard  after  the  jury  had  retired ;  that  the  jury  room  has 
windows  from  which  the  jury  could  see  persons  in  the  courtyard ; 
that,  due  to  the  construction  of  the  building,  their  removal  to  any 
other  room  could  not  have  prevented  the  jurors  from  seeing  those 
persons  who  were  in  the  yard;  that  it  was  not  suggested,  nor  was  it 
a  fact,  that  those  persons  in  the  courtyard  were  riotous  or  disorderly. 
The  record  further  discloses  that  they  did  not  hold  any  communica- 
tion with  the  jury;  that  there  was  absolute  freedom  from  all  inter- 
ference with  the  trial,  and  not  the  least  demonstration;  those 
present  conducted  themselves  quietly  and  in  a  most  orderly  manner ; 
that  the  accused  was  fairly  tried  and  convicted.  It  appears  that 
the  sheriff  and  his  deputy  were  the  only  witnesses  as  relates  to  the 
jury  and  improper  influence  charged.  Their  testimony  supports  the 
statement  of  the  District  Judge  as  above  given  in  regard  to  the 
conduct  of  those  present ;  they  were  questioned  and  testified  as  to 
the  orderly  behavior  of  those  present,  and  the  total  absence  of  any 
intiaence  whatever  against  the  accused. 

There  was  no  warrant  for  the  charge  of  improper  influence  of  per- 
sons present  at  the  trial.  Nearly  always  at  the  trial  of  criminal  cases 
of  great  moment  in  the  community  persons  assemble  to  witness  the 
trial.  Of  itself  the  assembly  of  persons  offers  no  ground  for  com- 
plaint on  the  score  of  prejudice  to  the  accused.  The  court  is  not  to 
assume  that  the  jurors  were  put  in  fear  by  the  mere  presence  of  a 
number  of  persons.  The  record  does  not  disclose  that  the  assembled 
peraona  were  moved  by  any  other  desire  than  to  witness  the  trial. 

The  evidence  does  not  suggest  the  least  ground  upon  which  injury 
can  be  presumed.  It  was  not  shown  that  a  word  of  threat  was 
uttered,  or  that  the  least  gesture  was  made  while  the  jury  was  in 
the  room  deliberating. 

After  a  careful  consideration  of  the  statement  of  the  District  Judge 
and  of  the  evidence  of  the  sheriff  and  deputy  we  arrived  at  the  con- 
clusion that  the  objection  offers  no  basis  upon  which  to  reverse  the 
verdict  of  the  jury. 

This  conclusion  brings  us  to  the  next  ground  urged  by  motion  for 
a  HPw  trial,  viz. :  communication  with  the  jury. 


»'» 


ri:::i 


s: 


«f  • 


x:3 


i\ 


it*. ... 


i> 


•'•«--. 


i    t 


'I 


SUPREME  COURT  OP  LOXJISIANA. 


state  T*.  Robertson. 


This  charge  was  leveled  against  the  sfaerifl;  be  bad  been  i 
by  the  court  with  the  cnstody  and  care  ol  the  jnr;  by  I 
The  Jury  retired  to  the  room  of  deliberation  on  Satnrday  ai 
some  time  atter,  about  two  honrs,  tbe  sheriff  asked  the 
wished  sapper.  This  inquiry  led  to  some  conversation  bet 
and  the  members  of  the  jnry  in  which  be  said  to  them  tl 
they  agreed  and  found  a  verdict  by  eight  o'clock,  they  wc 
to  remain  over  until  Monday  morning;  eight  o'clock  it  ap] 
the  naual  bonr  of  tbe  conrt's  adiouroisent. 

Tbls  officer  stated  that  he  did  not  know  at  the  time  w 
not  the  jury  had  agreed  npon  a  verdict. 

It  does  not  appear  that  be  was  present  while  the  jury  i 
erating. 

It  ie  Dot  Buggeated  that  be  sought,  by  speaking  to  them  u 
regard  to  the  adjournment  of  the  court,  In  any  respect  to 
tbe  minds  of  tbe  Jurors. 

While  we  must  hold  that  all  communlcatlone  between  j 
officers  of  court  should  be  as  much  as  possible  restricted,  y 
constrained  to  hold  that  such  Information  as  was  given  ii 
was  not  gronud  for  a  new  trial.  In  a  case  presenting  a  aim 
tioD  It  was  decided,  "where  the  ofiQcer  told  them  that  ui 
agreed  they  would  be  detained  until  the  next  day  a 
this,  though  improper,  was  held  not  sufflcient  to  avoid  th 
"  alnoe  It  did  not  amount  to  anUlegal  restraint  of  the  jury." 
son  on  Trials,  Vol.  2,  pp.  1918,  2656. 

We  pass  to  defendant's  moUon  In  arrest  of  judgment  [ 
grounds  of  objection:  that  he  was  not  charged  with  any  cri 
tbe  laws  of  the  State;  that  the  Indictment  did  not  atab 
deceased  was  In  the  peace  of  the  State. 

With  reference  to  the  first  objection,  tbe  Indictment  conti 
essential  recital.  It  chaiges  in  the  language  of  the  law 
defendant  at  time  stated,  in  the  pariah  of  St,  Helena,  wilful 
ionsly,  and  of  bis  malice  atoretbought,  did  kill  and  murder 
Oarmtb. 

Nothing  elae  was  needed  to  make  a  complete  and  valid  In 

It  has  been,  as  to  the  second  ground  of  the  motion  in  t 
pestedly  held  by  this  court  that  tbe  absence  of  the  alleg 
the  peace  of  tbe  State  "  was  not  ground  for  an  arreat  of  j 
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State  V8.  Vincent,  86  An.  772,  and  decision  cited.  State  vs.  Simien, 
lb.,  p.  924;  State  vs.  Sonnier,  38  An.  962. 

This  completed  the  review  of  every  objection  and  every  point  they 
fiuggested. 

We  found  no  ground  npon  which  the  accused  can  be  granted  a 
new  trial. 

There  is  nothing  in  the  proceedings  indicating  that  the  law  has  not 
been  complied  with  in  every  respect. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict, 
sentence  and  judgment  appealed  from  are  affirmed. 


.-* 


No.  12,788. 

State  ex  rel.   L.    D.  Ford  vs.   S.  M.  Taylor,  Justice  of  the 

Peace. 

A  ju'lt^ment  and  execution  sale  which  are  founded  upon  a  citation  and  writ  of 
attachment  which  have  never  been  served  in  any  manner  upon  the  defendant, 
temporarily  absent,  will  be  held  void  in  the  exercise  of  the  supervisory  power 
of  the  Supreme  Court  by  the  writ  of  certiorari. 


0 


N  APPUCATION  for  a  Writ  of  CertioraH. 


C.  P.  Thomhill  for  Relator. 


Respondent  pro  se. 


Sabmitted  on  briefs  April  7,  1898. 
Opinion  handed  down  April  18,  1898. 


Application  for  Writ  op  Certiorari. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Relator  alleges  that  notwithstanding  be  was  a  resi- 
dent and  citizen  of  the  parish  of  Rapides,  having  permanently 
removed  there  from  the  parish  of  Caldwell,  one  A.  D.  McFarland, 
insiituted  a  suit  against  him  for  the  sum  of  four  dollars  and  seventy - 
five  cents  in  the  conrt  of  the   respondent,  a  justice  of  the  peace  for 
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the  fifth  ward  of  the  parish  of  Oaldwel) — said  Boit  havh 
accompanied  b;  an  attachment  predicated  on  the  allegation 
waa  aboDt  to  remove  trom  the  State  permanently. 

He  avers  that  under  said  writ  his  property  was  seized  and 
only  notice  ot  any  kind  that  vas  attempted  to  be  served 
posting  of  a  citation  on  a  chnrch  edifice  called  Palestine,  wl 
ID  the  vicinity  of  the  conrt;  and  that  thereupon  therespondi 
the  cause,  and  rendered  judgment  sgaiost  him  by  default  in 
the  plaintiff  tor  the  amonnt  of  his  demand. 

That  ander  said  judgment  an  execution  was  issued,  his  | 
seized  and  sold  '-  without  any  notice,  legal  or  otherwise,  hav 
given  himi"  and  he  charges  "  that  all  the  acts  and  things 
the  premises  by  the  respondent  and  bis  constable  were  illi 
and  void,  because  they  had  no  jurisdiction  ot  his  pen 
becaaee  no  citation  or  notice  of  the  aforesaid  proceedings  n 
him,  •  •  *  and  he  was  in  total  ignorance  thereof  at  I 
and  nntil  bis  property  bad  been  sold.  " 

He  alleges  that  the  judgment  being  unappealable  his  onlj 
is  by  resort  to  the  supervisory  writ  ot  cerltorart;  and  his  p 
that  the  respondent  be  compelled  to  send  the  original  pro 
up  to  this  court,  to  the  end  that  their  legality  and  validity  b 
and  on  Anal  hearing  that  same  be  annulled. 

In  his  return  the  respondent  avers  that  he  produces  an 
certified  exemplification  of  said  record  in  obedience  to  the 
the  court,  and  he  affirms  that  at  the  time  ot  the  filing  ot  i 
the  relator  was  a  resident  and  citizen  ot  the  parish  of  Caldw 
porarily  absent  trom  the  parish  "  doing  day  labor  at  Alexant 
and  was  fully  apprised  of  the  proceedings  had  against  his  j 
in  the  above  entitled  cause  by  letters  maiUd  to  him  by  a  bro 
resided  at  the  lime  in  the  Immediate  vicinity  of  the  properl 
and  sold." 

The  respondent  further  returne  "that  relator's  failure  t< 
and  defend  the  suit  above  named  is  and  was  upon  the  asi 
that  if  he  (ailed  to  appear  he  would  be,  under  the  law, 
heavy  damages  agniuat  him  and  the  plaintiff." 

The  transcript  which  is  appended  to  the  return  shows 
citation  was  served  by  posting  same  "  on  the  late  residence 
Ford,"  the  relator;  but  it  does  not  show  any  service  vjhatev 
writ  ot  attachment. 
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Tiiat  npoD  the  foregoing  proceedings  a  judgment  was  rendered 
against  the  relator,  who  was  absent,  by  default;  but  there  is  nothing 
therein  recited  with  reference  to  the  attachment  having  been  either 
dissolved  or  sustained. 

That  30on  afterward  an  execution  was  issued,  and  relator's  prop- 
erty was  thereunder  seized,  and  that  the  notice  of  seizure  was  served 
by  **  posting  same  on  the  residence  of  L.  D.  Ford,''  the  relator. 

That,  after  due  advertisement  and  appraisement,  said  property 
was  advertised  and  sold. 

Conceding  all  that  is  claimed  in  the  return  of  the  respondent  it  is 
evident  that  his  proceedings  were  altogether  illegal  and  irregular; 
for  fifiraitting  that  the  relator's  residence  and  domicile  were  in  the 
parisn  of  Caldwell,  and  that  he  was  only  temporarily  in  the  parish  of 
Rapides,  it  became  essential  that  he  should  have  been  cited  as  a 
resident  citizen  in  order  to  constitute  the  subsequent  judgment  and 
execution  sale  legal  and  valid. 

On  the  contrary,  it  clearly  appears  that  there  was  ud  legal  service 
of  the  citation  or  writ  of  attachment  of  any  kind  that  was  at  all 
effective. 

The  relator's  demand  must  be  sustained. 

It  is  therefore  ordered  and  decreed  that  the  relator's  demand  be 
sustained  and  the  provisional  writ  of  certiorari  made  absolute,  and 
that  the  alleged  judicial  proceedings  which  are  complained  of  be 
annulled  at  the  cost  of  the  respondent. 


No.  12,810. 
State  of  Louisiana  vs.  A.  B.  French. 
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On  Motion  to  Dismiss  the  Appeal. 

Tne  >tate  is  entitled  to  an  appeal  from  a  ruling  of  the  trial  judge  on  a  motion  in 
arrest  of  judgment,  sustaining  the  motion  and  setting  aside  the  verdict.  The 
urier  annulling  the  verdict  was  in  character  final,  and  if  erroneous,  caused 
m.-iurv. 

On  the  Merits. 

Th»-  verdict  was  not  responsive  to  the  charge.  It  was  a  special  verdict.  If  the 
lury  chooses  to  designate  the  crime  found  byname,  it  should  be  deHned  by 
QHQie  having  a  meaning  io  criminal  law,  or  delined  in  plain  words  covering  all 
the  essential  ingredients  of  the  crime. 

S'>  jnrigment  can  be  pronounced  on  a  partial  verdict  which  fails  to  find  the  crimi- 
nal intent,  where  Intent  is  an  essential  ingredient  of  the  crime. 
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Id  a  ipeoial  or  partial  Terdlct  of  tbe  }  1117 'a  ae  lee  1 1  on,  all  tbe  facta  aeee 
conatltute  the  orlnie  muat  be  clearly  stated.  Iltliejury  determlDes 
out  part  ol  the  language  charged  Id  the  Information,  they  should  be  pi 

A  verdict  "  Guilty  or  wounding  lese  than  iiii>»<*iiiii,"  is  not  rerpoDilTC  to  an 
atlOQ  ohargjug  [hat  (he  accueed  Iihb  "  tel  onto  ugly,  wlllDllT  and  mal 
iDflioted  I  woond  less  than  mayiim,"  and  la  not  legal. 


\  PPEAL  from  tbe  Criminal  Dietrict  Coart  lor  the  Parish  ot  0 
■^     Moise,  J. 


M.  J.  Cunningham,  Attorney  Oeneral,  and  R.   H.  Marr,  I 
Attorney  (P.  A.  Simmons,  Jr.,  ot  Counsel),  for  Plaintifl,  Apj 


f^rrar  <£  Lemle  and  H.  N.  OautieT  for  Defendant,  Appellee. 


Argued  and  submitted  April  2S,  1898 
Opinion  handed  down  Mgy  2,  1898. 


The  opinion  of  the  coart  was  delivered  by 

Bbbaux,  J.  The  State  in  this  case  appealed  from  an  ord 
talping  a  motion  in  arrest  ot  judgment. 

The  defendant  was  proeecnted  upun  an  intormalion  contain: 
coants.  In  one  count  he  was  chained  with  having  stabbt 
intent  to  murder.  Id  the  other  count  with  baving  wilfully  and 
ionsly  with  a  daogerous  weapon  inflicted  a  wound  less  than  m 

Tbe  verdict  found  was  "  Quilty  of  wounding  less  than  inayh 

In  due  time  the  defendant  applied  for  tbe  arrest  of  the  jai 
on  the  ground  that  the  verdict  was  not  responsive  to  any 
offences  charged  or  counts  contained  in  the  information,  wt 
before  stated,  tbe  trial  court  sustained. 

Motion  to  Disuiss  the  Appeal. 

The  defendant  In  this  count  moved  to  dismiss  tbe  appeal 
reason  that  tbe  court's  inling,  sustaining  defendant's  motion  i 
of  judgment  was  not  a  final  judgment. 

The  judgment  or  ruling  in  our  judgment  operated  prejudic 


FIFTIETH  ANNUAL  REPORTS,  1898. 


463 


State  vs.  French. 


the  State,  if  the  position  of  the  prosecution  be  correct;  and,  in  addi- 
tion as  related  to  the  verdict  retamed  by  the  jury,  it  finally  dis- 
posed of  the  question  involved. 

There  remained  nothing  save  the  sentence.  If  an  error  of  law  has 
been  committed  by  the  trial  judge  in  a  matter  purely  of  law,  it  would, 
in  our  view,  be  prejudicial  to  the  proper  administration  of  justice  to 
let  it  remain  unreversed. 

The  question  is  not  rea  nova.  It  received  the  attention  of  this 
court  in  the  case  of  State  vs.  Brabston,  88  An.  144. 

The  defendant  concedes  that  this  decision  is  not  favorable  to  his 
motion  to  dismiss  the  appeal.  That  decision  does  not,  in  our  view, 
stand  alone.  The  question  was  considered  in  State  vs.  Gason,  20 
An.  48,  in  which  it  was  held  that  the  right  of  appeal  on  questions  of 
law,  in  criminal  cases,  is  not  so  restricted  as  to  warrant  the  denial 
of  an  appeal  to  the  State  from  a  ruling  sustaining  a  motion  in  arrest 
of  judgment. 

The  same  question  arose  in  the  case  of  State  vs.  Robinson,  37  An. 
d75.  The  court  in  the  last  cited  case  reconsidered  the  decisions  and 
reaffirmed  the  right,  citing  State  vs.  Ellis,  12  An.  390;  State  vs. 
Robs,  14  An.  364;  State  vs.  Taylor,  34  An.  978. 

There  is  no  question  here  of  an  acquittal  by  the  jury.  It  w-as  a 
matter  in  which  the  judge  alone  acted.  This  distinction  has  been 
observed  in  a  number  of  cases  holding  that  the  province  of  the  jury 
is  not  infringed  upon  by  the  orders  and  judgment  of  the  court  of  the 
first  instance,  not  connected  with  the  facts  showing  the  guilt  or 
innocence  of  the  accused. 

The  defectiveness  vel  non  of  the  jury's  verdict,  presents  questions 
of  law,  and  as  such  they  are  reviewable  when  they  come  up,  as  in 
this  case,  on  a  motion  in  arrest  of  judgment,  setting  aside  the  ver- 
dict of  a  jury. 

The  judge  is  without  authority  to  annul  a  legal  verdict  by  arrest- 
ing the  judgment. 

The  State,  in  case  it  be  attempted,  is  not  without  remedy  on 
appeal. 

The  appeal  is,  therefore,  not  dismissed. 
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On  the  Merits. 

The  defendant  avers  that  the  verdict  **  Guilty  of  Wounding  less 
than  Mayhem"*^  is  not  responsive  to  the  offences  charged  in  the 
information. 
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In  the  first  place,  it  ia  evident  that  the  verdict  was  not  a 
verdict,  but  one  that  the  jnry  fonnd  without  special  lefe 
the  ofTence  charged   in  either  count  of  the  inlormation. 
verdict  ot  their  own  selection.     They  had  been  iDstnictoi 
court  regarding  the  form  ot  the  verdict,  as  follows: 

Yen  may  render  one  of  five  verdicts. 

1.  "  You  may  find  the  prisoner  at  the  bar  '  Onilty  as  cb 
the  first  count  of  the  information.' 

2.  "You  may  flnd  him  'Guilty  of  stabbing  with  a  di 
weapon  with  intent  to  kill,'  as  charged  In  the  first  count. 

3.  "  You  may  find  him  '  Onilty,  as  charged  in  tbe  seconi 

4.  "  Yon  may  Hud  him  'Not guilty,'  or 

5.  "  You  may  find  him  '  Not  guilty,  on  the  ground  of  insai 
"  If  you  find  the  defendant  was  insane  at  the  time  of  the 

sion  of  the  act,  you  should  qualify  your  verdict  of  '  Not  guilt] 
addition  of  the  phrase  '  on  the  ground  of  insanity.'  " 

The  jury  did  not  follow  the  instruction.  It  was  within  the 
to  find  a  particular  verdict  in  language  of  their  own,  and 
covered  an  offence  denounced  by  the  statute,  or  an  ofle 
lower  degree,  included  under  the  terms  and  conditioui 
offence  charged,  it  would  have  been  a  sufficient  verdict. 
.  Taking  an  example  of  the  most  ordinajy  sort,  the  chai 
murder,  the  jury  may  find  the  defendant  guilty  of  manslaug 
the  charge  being  burglary,  if  larceny  only  be  proven,  th« 
may  be  found  guilty  of  larceny;  so  in  all  cases  ot  oftenc 
degree  of  the  same  class. 

But  the  finding  of  the  Jury  in  such  cases  must  be  ot  ai 
complete  in  itself.  The  offence  mnot  be  completely  stai 
valid  judgment  can  be  pronounced  upon  the  partial  verdI 
fails  to  find  the  ingredients  essential  to  constitute  the  crime 

To  illustrate  by  another  example  of  a  familiar  kind:  it  a  ji 
to  return  In  court  that  an  accused  was  guilty  ot  taking  the 
another  without  any  intimation  as  to  theasportatlon  and  appn 
of  the  goods,  it  ia  useless  to  state  that  the  fluding  would 
Not  so,  if  they  were  to  return  that  he  is  guilty  ot  larceny, 
word  embraces  all  the  ingredients  eeaential  to  constitute  t 
of  stealing.  Larceny,  .  manslaughter,  and  other  words  i 
crimes,  bave  a  well  defined  meaning.  They  are  in  themaelve 
nition;  no  one  can  be  misled,  or  there  need  not  be  the  lea« 
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sion  when  these  names  are  made  use  of.  If  the  jury  undertakes  to 
define  the  crime,  it  should  be  by  a  name  in  which  there  can  arise  no 
confusion  or  ambiguity,  or  if  it  is  not  identifiable  by  a  well-known 
name,  then  the  description  should  include  the  essentials  to  consti- 
tute the  crime. 

In  one  case  in  this  State  the  court  went  to  the  extreme  of  holding 
that  only  a  general  verdict  could,  under  the  law,  be  found.  State 
vs.  Jurche,  17  An.  71. 

That  limit  properly,  has  not  always  been  observed.  Special  and 
particular  verdicts  may  be  found  with  the  understanding  that  the 
name  of  the  crime  when  it  has  a  name,  or  the  facts  when  it  has  not, 
necessary  to  constitute  the  crime,  are  fully  and  explicitly  stated. 

The  court  can   not  supply   the  facts  necessary  to  constitute  the  ^., 

crime.    2  Hawkins,  P.  0.  6*i#2;  State  vs.  Blue,  84  N.  0.  809.  **   ,II!B^»* 

"  The  omission  of  any  fact  necessary  to  constitute  the  offence  is  «.mCi1: 

fatal."    3  Wharton  on  Criminal  Law,  Sec.  3188.     Where  *' intent''  '^•'•^.'L 

18  one  of  the  essential  ingredients  of  the  crime,  it  must  be  found  in  a  Cii     I** 

special  verdict  in  order  to  sustain  a  judgment.     The  crime  denounced  «.  Ji  ♦  # 

in  the  case  before  us  for  decision  we  have  seen  includes  *'  intent  '*  as  '*!..»•. r 

an  essential  ingredient.  jlT"^««*» 

Xo  one  unless  acting  wilfully  and  maliciously  with  intent  is  guilty  of  '      ^,!tli?*  ■* 

Ct*  Ml 

In  our  view  the  verdict  was  defective;  it  failed  to  find  the  crim-  \\ 

inal  intent.     It  is  defective  whether  construed  as  a  special  or  a  partial  j      \\,  ,«•.,«,.        ^ 


verdict.    In  a  very  recent  case  this  court  held  that  it  was  not  per-  ,      ", .J  .  j' 
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nji«9ible  to  go  beyond  the  words  used  by  the  jury  in  matters  essential  ]      ,i.  Jl  .  4^ 

to  the  finding  that  a  crime   has  been  committed  by  the  accused.  .    ,4.1'  ' 

State  vs.  Bellard,  ante,  p.  — ,  this  volume.  *»•  J*  •'* 

In  another,  also  a  case  recently  decided,  State  vs.  Hearsey,  ante,  "■*• 

p.  — ,  this  volume,  the  court  extended  the  rules  of  practice  much 
further  than  there  is  any  necessity  of  extending  it  in  the  case  here. 

The  rule  applying  is  sustained  by  a  number  of  well-considered 
decisions,  notably  the  cases  of  State  vs.  Buzzo,  18  Wallace,  125,  and 
>rate  vs.  Burdon,  38  An.  367. 

In  the  former  the  court  said,  in  construing  a  special  verdict,  the 
intention  is  of  the  essence  of  the  crime  and  is  not  found  by  the  spe- 
cial verdict;  no  judgment  can  be  entered  on  the  verdict.  And  in  the 
latter  case  cited,  the  court  in  substance,  with  reference  to  the  find- 
ing of  a  jury,  said:  "What  is  not  found  is  not  supposed  to  exist." 
30 
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CUiDK  State  vs.  Ritchie,  8  An.  612.  There  are  views  Dot 
with  those  we  have  here  expressed.  The  proaecntiog  oflBi 
directed  our  alteDtion  to  them,  and  particalarly  to  the  case 
ve.  Maaon,  i2  An.  715. 

For  [he  reaaone  before  stated  we  caa  not  adhere  to  the  d 
the  Mason  case.  We  are  constrained  to  adhere  to  dec 
before  cited.     We  think  they  are  correct  in  law. 

It  ia  tberetore  ordered  and  decreed  that  tbe  jadgment 
(rem  is  affirmed. 


Milton  McGeaw  ve.  Tkxab  &  Pacific  Railroad  Coi 

1.  Tba  awltohlng  al  can  In  ibe  Dlgbt-tltne  od  the  mala  trackB  ate.  n 

no  llgtits  dlipjB^ed.orotherpTecantlODS  uied  to  iraru  ipproacht 
Ibe  obstructed  traok.  reaaltlng  Id  the  ooIIIbIod  with  the  obetmctli 
Irelght  train  dlspatobed  with  no  aotlae  or  waralog  ot  the  obstroc 
deemed  aegllgenoe  In  tbe  railroad  coiDpanf,  aabjeotlng  It  to  dam 
br  the  colilBloa. 

2.  Nor  IB  tbe  liability  ol  the  oompao;  at  all  letBened   beaaate    Oif 

obalmcledlB  within  what  are  termed  yard  llmiu,  eitendtDg  el) 
leet  and  over  wbloh  all  trains  mastpaiB,  and  luoh  obBtruationi  me 
traina  unieai  proper  precautlooB  are  employed. 

APPEAL  from  tbe  Civil  Judicial  District  Court  for  tbe 
Orleans.     Monroe,  J. 


Joaeph  N.  Wolfaon  (J.  F.  Piersan  and   T.  M.    Gill  of  Coi 
Plain ti(t,  Appellant. 

Howe,  Spencer  &  Cocke  tor  Defendant,  Appellee. 

Ari;aed  and  submitted  January  27,  1898. 
Opinion  banded  down  March  7,  1898. 
Rehearing  relneed  April  18,  1898. 

Tbe  opinion  of  the  court  was  delivered  by 
MiLLBB,  J.     The  plaintiff  appeals  from  tbe  indgmeot 
ble  suit  tor  damages  caneed  by  bodily  Injuries  he  claims  to 
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taiDed  from  the  collision  of  the  locomotive  engine  of  which  he  was  a 
fireman  pulling  one  of  defendant's  freight  trains,  with  a  train  of  cars 
placed  on  the  tracks  by  defendaLts'  agents.  The  petition  alleges  the 
collision  was  dne  entirely  to  the  gross  negligence  for  which  defend- 
ants are  responsible,  and  the  answer  is  the  general  issue,  and  the 
averment  that  the  negligence,  if  any,  was  that  of  defendant  or  his 
fellow-servant  for  which  defendants  are  not  liable.  . 

The  train  that  collided  with  the  cars  placed  on  the  tracks,  as  we 
understand  the  testimony,  having  the  right  of  way  except  of  passen- 
ger trains,  was  dispatched  at  a  late  hour  of  night  from  the  depot  or 
yard  opposite  the  city  to  Boyce,  Louisiana;  proceeding  on  its  route 
the  train  consisting  of  thirty-four  cars,  encountered  the  cars  placed 
on  the  track  by  the  switch  engine  engaged  in  transferring  cars 
to  defendants'  yard,  and  it  is  claimed  the  collision  occurred  in  the 
yard  limits;  the  engineer's  testimony  is  that  his  train  was  running 
about  eight  or  ten  miles  an  hour;  that  five  of  the  eight  cars  with  air 
brakes  with  which  his  train  was  provided  had  been  cut  out,  of  which 
he  had  no  knowledge  until  the  train  had  started,  and  there  is  no  sub- 
stantial variance  in  the  testimony  that  the  cars  blocking  the  track 
were  perceived  but  a  few  moments  before  the  collision,  and  too  late 
for  its  avoidance;  the  quick  apprehension  of  that  which  must  ^ave 
occurred  prompted  the  exclamation  from  the  engineer:  **  We  are  in 
for  it,"  and  he  as  well  as  the  plaintiff  jumped  from  the  engine,  he 
thereby  receiving  the  injuries  of  which  he  complains,  and  the  jump, 
under  the  testimony,  was  none  too  soon.  It  is  claimed  by  the 
defendants  that  the  collision  occurring  in  what  are  termed  vard 
limits,  the  rule  of  the  company  was  for  trains  to  stop  at  the  bridge 
west  of  these  limits,  and  go  through  at  reduced  speed,  and  the 
neglect  of  the  engineer,  the  fellow- servant  of  plaintiff,  it  is  insisted, 
caused  the  accident,  but  it  admits  of  no  dispute  that  the  signal  was 
displayed  for  the  approaching  train  to  cross,  that  the  speed  was 
reduced,  and  that  when  the  train  came  on  the  blocking  cars  there  was 
no  preceding  notice  or  light  displayed,  or  flagman  posted  to  make 
known  the  obstruction,  and  the  current  of  the  testimony  is  that  the 
plaintiff's  jump  was  in  the  presence  of  the  imminent  danger,  verified 
by  the  quickly  following  collision.  As  to  the  injuries  to  plaintiff,  the 
testinaony  of  his  physician  and  others  is,  that  his  leg  was  injured; 
that  he  was  bruised, confined  for  a  few  days,  received  medical  atten- 
tion; but  on  a  careful  consideration  of  all  the  testimony  on  this  point 
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we  are  not  impreaeed  with  the  tendency  ot  the  teetimon;  I 
permanent  injury. 

Out  attention  ie  directed  to  the  testimony  that  after  the  f 
brought  and  plaintiff  had  testified,  he  sought  delendanta  ti 
money,  or  a  position  on  the  road,  and  made  statements  he  b 
tained  no  injury  and  vonld  withdraw  his  salt.  We  have  fais  : 
to  the  contrary,  and  the  lower  conrt  was  so  impressed  ^ 
testimony  that  it  declined  to  permit  the  plaintiff  to  go  on  t1 
to  testify  to  that  which  occurred.  We  bave  no  power  to  dii] 
suit  because  ot  this  episode.  It  plaintiff  has  any  right  to  re 
depends  on  facts  connected  with  the  accident  resting  on  t« 
ot  others,  and  in  weighing  that  relating  to  his  iDJnries  we 
careful  to  give  his  statements  no  weight  greater  than  the  to: 
gested  by  the  testimony  coming  from  the  physicians  and  oth 
nlzant  ot  the  actual  facts. 

It  is  contended  on  behalf  of  defendants  that  this  accident 
ring  within  yard  limits  extending  a  distance  of  eight  hnndr 
Is  to  be  considered  in  connection  with  the  alleged  mles  of  I 
pany  authorizing  the  switching  on  the  tracks  in  yard  limiti 
the  night-time,  of  cars  detached  from  the  engine,  wlthonl 
signals,  or  notice  ot  any  kind  to  approaching  trains  and 
instructions  to  those  who  most  run  trains,  or  to  those  who  pi 
obBtructions  on  the  tracks,  ot  the  coming  of  the  trains,  t) 
eventually  come  in  contact  with  the  cars  in  the  way.  The  r 
tended  tor  io  argument  is,  is  effect,  that  no  other  protection  h 
and  limbs  of  railroad  employees  of  trains  moving  in  the  nig 
through  yard  limits,  is  required,  to  guard  against  obstructioc 
tracks  placed  there  by  other  employees,  than  the  reduced  i 
which  the  trains  must  run,  or  as  t'lie  witnesses  express 
trains  must  he  under  control.  Any  other  or  further  protectit 
the  rule  as  it  is  presented  in  argument,  must  be  found  in  th 
nes!>  of  vision  to  see  In  the  dark  an  obstmcted  track,  and  in  i 
the  train  in  the  interval,  however  short,  between  perceiving  ai 
contact  with  the  obstruction.  The  rule  thus  contended  for,  km 
claimed,  to  plaintifT  and  all  employees  of  the  company,  it  is 
placed  on  him  the  risk  of  the  accident,  under  the  principle  that 
vant  takes  all  the  risks  incident  to  his  employment.  Thorn 
Negligence,  p.  627;  Bailey,  Master  and  Servant,  p.  152.  Tbet< 
fails  lo  impress  ns  Chat  the  rules  ot  the  defendant  carried  th< 
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cance  to  their  employees,  of  the  assutDption  by  them  of  the  risk  of 
night  cbstructions  of  the  tracks  even  in  the  yard  limits,  with  no 
lights  displayed,  or  notice  of  any  kind  of  such  obstmctions  so  menac- 
ing to  life  and  limbs  of  train  men.  That  the  trains  should  move  at 
slackened  speed  .through  yard  limits,  testified  to  as  the  rule  of  the 
compaDy,  could  hardly  be  deemed  to  carry  the  notice  that  train  men 
required  to  pass  over  the  tracks  in  the  night-time,  must  expect  to 
encounter  impediments  in  the  way,  of  a  character  to  endanger  their 
lives,  and  with  no  notice  of  warning  of  the  danger.  Nor  do  we  find 
the  testimony  supports  the  rule  with  the  significance  attached  to  it  in 
the  argument.  As  we  read  the  testimony  of  the  defendants'  wit- 
nesses we  derive  the  impression  that  it  was  customary,  when  the 
main  tracks  in  the  yard  limits  were  obstructed,  to  flag  approaching 
trains,  as  we  find  it  put  by  one  of  the  witnesses  *<  to  send  flags  each 
way.''  As  to  night  obstructions  there  can  not  be  said  to  have  been 
any  custom,  for  as  we  find  it  in  effect  from  another  of  .defendants' 
witnesses,  no  such  obstruction  as  cars  left  on  the  main  track 
bad  occurred  in  the  four  years  of  his  employment.  If  custom- 
ary to  flag  in  the  daytime  obstructed  tracks,  manifestly  the 
train  men  of  this  extra  freight  dispatched  at  night  to  pass 
through  the  yard  limits,  though  at  reduced  speed,  might  well  deem 
themselves  entitled  to  notice  of  the  cars  blocking  their  way  and  men- 
acing their  lives.  In  our  view  the  defence  fails  that  presents  the 
accident  that  resulted  in  plaintiff's  injuries  as  one  of  the  risks  he 
assumed  incident  to  his  employment. 

Again,  when  the  servant  is  deemed  to  have  assumed  the  risk  of 
the  accident  causing  the  injury,  the  law  supposes  the  master  has 
complied  with  the  obligations  resting  on  him  to  secure  the  safety  of 
the  servant  in  performing  bis  duties.  The  failure  of  the  master  in 
this  respect  will  leave  him  without  defence  on  the  ground  of  the 
servant's  assumption  of  usual  risks.  2  Thompson  on  Negligence,  pp. 
970,  985.  This  obligation  of  the  master  in  connection  with  the  ser- 
vant's assumption  of  risks  has  had  frequent  illustration,  and  as  respects 
railroads,  may  be  well  applied;  we  think,  to  reasonacle  precautions 
to  guard  against  obstructed  tracks.  In  this  case  we  find  as  pertinent 
to  the  discoasion  that  no  notice  is  sent  by  the  proper  employees  not 
fellow -servants  of  the  plaintiff,  to  those  in  charge  of  the  yard,  of  the 
coming  of  the  extra  freight  that  encountered  the  obstruction  within 
an  hour  from  the  time  it  was  dispatched   at  night,  to  pass   over  the 
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tracks;  nor  was  anjr  ntlceo  given  by  those  not  fellow-ser 
plaintiff  to  those  who  dispatched  tbe  night  train,  of  tbe  can 
on  the  track.  These  notices  were  reasonable  precantlons  noi 
the  plaintiff's  dnties,  and  which,  it  is  to  be  preanmed,  won 
averted  the  accident.  Farther,  we  have  a  freight  train  of 
four  cars  dispatched  with  bat  three  air-brake  cars,  insafflcie 
our  conclusion,  to  arrest  in  suitable  time  the  train,  if  ind< 
accident  could  have  been  avoided  with  a  greater  number 
provided  with  air  brakes.  We  think  in  these  aspects  the  ne| 
of  the  defendant  is  also  exhibited. 

It  is  claimed  that  it  was  the  negllKence  of  tbe  engineer  witi 
the  plaintiff  was  associated  in  the  dntj'  of  running  the  engl 
caused  the  discnsBion.  We  pass  over  the  authorities  cited  in  t 
to  show  that  the  engineer  was  the  fellow -servant  of  plaintiff 
law  the  negligence  of  one  was  equally  that  of  the  other.  Ac 
the  legal  cpnclnsion,  the  inquiry  remains  what  was  the  i 
negligence.  Tbe  canal  bridge,  crossed  on  entering  the  yard 
It  is  claimed,  called  for  a  fnll  stop.  We  Bnd,  however,  it  ' 
crossed  until  the  appropriate  signal  was  given.  It  is  urged  thi 
ment  of  tbe  cars  through  the  yard  should  have  been  under  tl 
six  or  eight  miles  an  hour.  The  testimony  of  the  engineer  ai 
ductor,  most  reliable,  we  think,  was,  the  cars  were  mo 
rednced  progress,  eight  or  ten  miles  an  hanr.  Tbe  dll 
between  tbe  asserted  rule  rate,  and  the  actnal  movement,  if 
our  opiniOD,  based  on  the  testimony,  is  not  to  he  deemed  a  ti 
causing  tbe  accident  inevitable,  we  think,  Irrespective  of  the 
which  the  care  were  pulled.  Id  every  point  of  view,  we  th 
negligence  of  defendants  moat  be  deemed  the  canse  of  the  con 
avoid  which  plaintiff  Jnmped  from  tbe  eoglae,  and  the  ]ump 
the  circumstances,  does  not  lessen  defendants'  respoosibilil 
serious.  It  might  well  be,  If  plaintiff  bad  awaited  the  actual 
that  quickly  followed. 

This  record  affords  no  warrant  for  other  than  actual  di 
Under  the  testimony  it  Is  our  conclosion  the  plaintiff  received 
raaneot  InjnrieB.  The  pain  be  sulTered,  the  less  of  time  dur 
period  of  his  con  Hue  ment,  tbe  expenses  of  medicines  and  i 
attention  make  up  the  basii  for  damages.  In  onr  opinion  fit 
dred  (|5O0)  dollars  Is  adequate  compensation  for  bis  injarles. 

It  is  thererore  ordered,  adindged  and  decreed  that  tbe  jadg 
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the  lower  court  be  avoided  and  reversed,  and  it  is  now  ordered, 
adjudged  and  decreed  that  the  plaintiff  do  have  and  recover  from 
the  defendant  five  hundred  dollars  with  legal  interest  and  costs. 


No.  12,506. 
Hugo  H.  Fredericks  vs.  C.  H.  Donaldson  bt  als. 

Tht- suit  brought  against  a  number  of  creditors  claiming  liens  on  the  buiiding  of 
ihe  plaintiff  is  not  within  the  jurisdiction  of  this  court,  when  each  creditor 
claims  less  than  two  thousand  dollars.  Constitution,  Art.  81  as  amended,  Acts 
i'^,  p.  — . 

The  appellate  Jurisdiction  of  this  court  based  on  "the  fund  to  be  dfstributed" 
can  be  exerted  only  when  the  fund  deposited  subject  to  tho  order  of  the  court 
exceeds  two  thousand  dollars.    Ibid. 

\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^^    Ellin,  J. 


Charles  Louque  for  Plaintiff  and  Appellant;  Solomon  Wolff  for  G. 
Villermin,  Defendant  and  Appellee;  Dart  <fir  Keman  for  O.  A.  Mattes 
Central  Manafactnring  and  Lumber  Company,  Limited,  and  R.  K. 
Hackney,  Surety,  Defendants  and  Appellees;  Frank  McOloin  for  A. 
H.  Moise,  Liquidating  Partner  of  J.  Fred.  Randolph,  Defendant  and 
Appellee. 


Arfrued  and  submitted  February  8,  1898. 
Opinion  handed  down  April  4,  1898. 


On  Motion  to  Dismiss. 
The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  appeals  from  the  judgment  on  his 
petition  against  the  defendant,  the  contractor  for  the  erection  of 
baildings  for  the  plaintiff,  and  against  the  contractor's  sureties,  and 
against  the  workmen  and  furnishers  of  materials,  claiming  liens  on 
the  buildings  for  work  upon  and  materials  furnished  for  the  build- 
ings. 

The  contractor  abandoned  the  work,  and  the  plaintiff  completed 
the  building  for  lees  than  would  have  been  due  the  contractor,  if   he 
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had  pertormad  hia  cootract.  When  the  plaintiff  finished 
tion,  there  remained  nnexpended  six  hnndred  and  eigi 
dollars,  the  difference  between  the  contract  price  that  vo 
been  paid  the  contractor  it  he  bad  not  defaolted,  and  tb 
plaintiff  expended  to  finish  the  erection.  There  were 
Hens  against  the  buildings  tor  the  workmen  and  supply  m< 
amonnt  ot  two  tbonsand  six  hundred  and  aixty-elght  dolli 
plaintiff  deposited  the  six  bnndred  and  elgbty-elghi  dolla 
tliat  amonot  be  distributed  to  the  Hen  creditors;  their  lient 
to  tie  erased;  that  plalntitt  be  discharged  from  all  liability, 
he  have  jndgment  against  the  sureties  in  the  erant  ot  an] 
on  his  part  in  excess  ol  the  amount  deposited. 

The  Judgment  ot  the  lower  conrt  distributed  the«monnt  i 
to  the  lien  creditors,  and  they  have  acquiesced;  the  j 
decreed  the  plaintiff  liable  l>eyond  the  amount  depositei 
small  amounts,  one  of  two  hundred  and  ninety-eight  do 
another  ot  sixty-five  dollars,  and  dismisaed  the  demand  a[ 
Buretiea.  In  this  postnre  the  plaintiff  takes  the  appeal,  an 
by  the  motion  to  dismiss. 

It  tbuB  appears  the  plaintiff  sued  nnmerons  parties  aaaert 
fiiotlug  rights  to  the  six  hundred  and  flftyelght  dollars  be  d 
The  demand  of  each  of  these  parties  was  less  than  two 
dollars.  The  plaintiff's  demand  of  the  surety  of  the  centre 
contingent,  i.  e.,  in  the  event  the  plain  tiff  was  made  liabl 
tbe  amonnt  ha  deposited.  This  contingent  demand  was  less 
thousand  dollars. 

In  no  aspect  it  seems  to  us  can  this  appeal  be  maintain 
Bait  against  a  number  of  defendants  each  alleging  a  deh 
plaintiff  for  amounts  less  than  two  thousand  dollars  cai 
brought  within  our  jurisdiction  merely  because  the  og 
claims  exceed  two  tboosand  dollars.  On  any  appeal  I 
creditors  the  amount  ot  each  claim  wonid  be  the  test  of  o 
diction,  nor  is  the  test  different  because  pMniiff  sued  then 
this  form  seeks  an  adjndicatioa  on  appeal  on  claims  all  b 
jnriadiGtion  of  this  court.  The  United  Statea  and  others  ^ 
rane  and  others,  6  Rob.  120;  Boalden  vs.  Hughes,  8  N.  S.  2 
demand  against  the  sureties  as  stated  in  the  brief  is  below  o 
diction.  The  tund  deposited  is  six  hundred  and  Bfty-elgt 
and  the  fund  "  to  be  distributed  "  must  exceed  two  tbousan 
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to  f^We  as  jarisdiction  when  that  distribation  is  the  basis  to  sustain 
the  appeal.  Constitution,  Article  81,  as  amended  by  the  amendment 
of  1882;  Acts,  p.  174;  Insurance  Company  vs.  Leviet  al.,  40  An.  135; 
Renshaw  vs.  Stafford,  34  An.  1140. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  appeal  in 
this  case  be  dismissed  at  appellant's  costs. 


No.  12,588. 

Mabgabbt  Rombach,  Tutrix,  vs.  Crescent  City  Railroad 

Company. 

Id  an  action  for  damages  received  from  a  collision  between  a  curt  and  a  street  car, 
TDOTlng  side  by  side  in  the  same  course,  with  a  short  space  between  them  (one 
can  not  strilse  the  other  if  each  remains  in  its  direction).  It  being  evident  that 
the  car  did  not  turn,  but  that  the  cart  was  turned  so  that  it  struck  the  side  of 
tbe  car,  the  presumption  of  negligence  was  not  against  the  street  car. 

To  recover  it  was  incumbent  upon  the  plaintiff  to  prove  that  the  collision  was 
caused  by  the  negligent  acts  of  the  defendant.  On  the  contrary,  it  appears 
that  it  proceeded  from  the  incautious  act  of  the  driver  In  pulling  his  horse  to 
the  left. 

/itU:  That  the  injury  was  not  caused  by  defendant's  negligence  and  that  there  is 
no  ground  for  deciding  that  the  unanimous  verdict  of  the  jury  and  the  judg- 
ment of  the  court  pronounced  thereon  were  erroneous. 

A  FPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
*  1    RigJUoTj  J. 

0.  B.  Sansum  for  Plaintiff,  Appellant. 
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Argaed  and  sabmitted  April  19,  1898. 
Opinion  handed  down  May  2,  1898. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  was  an  an  action  for  damages  received  from  a 
collision.  Plaintiff  sued  for  damages  as  tutrix  of  her  minor  son, 
Jacob  Bombacb,  aged  abont  fourteen  years,  who  was  injured  in  an 
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acddeDt.  It  &ppe&rs  that  hie  oldest  brother  was  alck  aod  no 
deliver  ice  to  caetomera  of  the  mother.  The  little  fellow 
■aked  of  bis  mother  the  permiuloD,  with  another  yoatfa  old' 
he  waa,  to  receive  the  Ice  from  the  factory  and  take  It  tc 
to  whom  the  oldest  brother  nsnally  dealt  that  article  o: 
cbandise.  The  boys  were  driving  the  horse  and  email  Ice  ca: 
defendant's  up-town  rails  on  Teboapltonlae  street,  at  aboathi 
eight  o'clock  in  the  morning.  Aboat  midway  of  tbat  street  (T( 
toulas),  between  Delacbaise  and  Aline  streets,  in  this  city,  out 
defendant's  electric  cars  collided  with  the  ice  cart  and  tilted  I 
over,  breaking  one  of  the  shafts  and  thTowins  the  ice  down  i 
street  and  breaking  the  left  arm  of  plaintiffs  son.  The  n 
of  the  cart  stmck  the  side  of  the  car  on  the  left,  in  rear 
"  grab  handle  "  attached  to  the  body  of  the  car  for  the  coovi 
of  paasengers  Id  entering  the  car.  Tbe  evidence  discloses  tl 
fender  of  the  car  projected  two  and  one~half  feet  in  frc 
extended  on  each  side  of  the  centre  line  ot  the  car,  as  fai 
platform  In  front  of  the  dashboard.  The  front,  or  daahboa 
as  vide  as  the  body  of  the  car,  and  the  platform  also  waa  as  ' 
the  car  and  projected  atont  three  feet  from  the  body  of  t 
Tbe  cart  measured  two  feet  ten  inches  from  the  centre  of  the 
the  rear  end  ot  tbe  tambrel  or  the  tailboard. 

Previous  to  and  at  the  time  of  tbe  collision,  the  car  waamn 
half  speed  and  the  horse  was  pnlling  the  cart  at  halt  trot. 

The  plaintiff  Insisted  that  her  cart  had  almost  entirely  passe 
tbe  track  when  tbe  motomaan  tnmed  on  the  power,  Increai 
car's  speed,  and  thereby  cansed  tbe  collision  and  the  Injnry;  I 
driver  of  the  cart  beard  the  gong  and  the  advancing  car  and 
diately  tnmed  the  horse  oft  the  car  track,  bnt  not  qnickly  en 
escape  the  iDjoriee  complained  of. 

Tbe  case  waa  tried  before  a  jory.  The  verdict  was  for  def 
The  jndge  overmled  the  application  for  a  new  trial  and  gav 
ment  against  tbe  plaintiff.     She  appealed. 

Beyond  all  qneetion,  if  plaintiff's  cart  and  horse  wer< 
driven  up  the  street  and  tbe  car  people 'did  not  give  It  amp 
to  move  ont  of  the  way,  the  defendant  Is  responsible  In  dami 
tbe  injury,  but  this,  so  far  as  we  can  discover  here,  is  not  the< 
it  had  been, tbe  front  part  of  tbe  car  would  have  been  tbe  first) 
in  collision  with  the  cart.     We  have  seen  it  was  not  the  frc 
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Struck  the  car;  but  the  cart  collided  with  the  car  some  five  and  a 
half  feet  from  the  front  of  the  car.  The  evidence  shows  that  the 
car  was  of  eqnal  width  from  end  to  end,  including  the  fender  in 
front.  It  therefore  becomes  manifest  the  outer  end  of  the  car  and 
the  sides  being  parallel,  after  the  cart  had  cleared  the  track  it  most 
have  made  a  backward  motion.  Had  it  remained  in  place,  after  it 
cleared  the  five  and  a  half  feet  on  the  side,  the  car  being  of  equal 
width  from  one  end  to  the  other,  it  would  have  passed  without 
touching  the  cart.  The  cart  must  have  deviated.  The  car  and  the 
cart  were  going  in  the  same  direction.  One  of  the  wheels  was,  plain- 
tiff states,  on  the  railroad  track.  The  horse  was  pulling  toward  the 
river.  We  gathered  from  the  evidence,  however,  that  the  horse 
and  wagon  were  not  in  front  of  the  car  as  alleged  by  plaintiff,  but 
on  the  side  running  in  the  same  direction  with  the  car,  in  a  direction 
slightly  oblique  from  the  car;  that  when  opposite  to  the  car  the 
horse  turned  in  the  direction  of  the  river  and  thereby  the  cart  was 
made  to  strike  the  car,  as  it  did.  Had  the  cart  been  in  front  of  the 
car,  as  contended  by  plaintiff,  with  one  wheel  inside  of  the  up- town 
car  track  and  as  witnesses  for  plaintiff  have  testified  (if  its  direction 
was  slightly  oblique  with  the  car's  course)  the  right  hand  wheel  or 
the  hob  would  have  struck  the  car.  (The  wheel  and  its  hub  pro- 
jected a  number  of  inches  from  the  side  of  the  cart.)  If,  on  the 
other  hand,  the  direction  had  been  more  at  right  angle  from  the  line 
of  the  track,  the  front  of  the  car  would  have  struck  the  cart. 

Five  and  a  half  feet  of  the  car  had  been  passed  without  colliding. 
Had  there  been  no  veering  of  one  or  the  other  there  would  not  have 
been  an  accident.  The  remaining  length  of  the  car  would  have  been 
passed  without  collision.  Had  they  traveled  toward  each  other  the 
side  of  the  cart  would  have  come  in  collision  with  the  side  of  the 
car.  This  was  not  the  situation;  they  were  not  inclining  toward 
each  other.  The  side  of  the  car  was  struck  by  the  right  hand  end  of 
the  cart.  In  what  way  then  did  the  end  of  the  tumbrel  strike  the 
car?  The  course  of  the  latter  (the  car)  was  not  to  the  side,  right  or 
left,  but  straight.  The  blow  must  have  come  from  the  cart  as 
it  chanjred  direction  to  the  left  from  the  car.  That  this  actually 
happened  was  made  evident,  we  think,  by  the  print  of  the  blow  on 
the  side  of  the  car,  and  the  broken  end  of  the  tumbrel  of  plaintiff's 
care.  If  the  driver  pulled  to  the  left  even  a  very  snriall  distance  it 
would  turn  the  cart  diagonally  to  the  car  and  bring  the  end  in  con- 
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tact  with  tbe  car.     In  that  case  the  cart   woold    be   the  o 
force,  and  not  tbe  car,  followipg;  a  direct  line. 

Tfais  view,  we  think,  ie  eoBiained  by  tbe  weight  of  tbe  Cei 
Tbe  diatance  between  the  cart  and  tbe  car  rnnning  in  the  san 
tion  waa  very  little.  Tbe  limited  space  between  the  tw 
moment  of  the  accident  does  not  change  the  principle  n 
think  abonld  govern.  In  all  cases  when  tbe  cftrtman  devi 
departs  from  the  track,  and  his  cart  and  the  car  are 
advancing  side  by  side,  he  is  presumably  negligent  If  he  cl 
torn  bis  cart  so  ss  to  strike  the  car,  and  this  whether  tbe  to 
bis  cart  be  short  or,  long.  After  tbe  cart  is  no  longe 
car's  range  a  tarn  of  its  wheels  gives  rise  to  tbe  nnavoidat 
ence  that  tbe  collision  came  from  the  cart's  change  i 
tion.  The  plaintiff  In  snpport  of  her  claim  soaght  t 
that  a  dray  coming  toward  the  cart  from  an  opposite  directi* 
moment  of  the  accident  bo  encDmbered  tbe  street  that  It  p 
the  driver  of  tbe  cart  trom  getting  away  entirely  from  the  c 
There  was  anqaestionably  a  dray  near  at  tbe  moment  ot  ihei 
The  witnesses  disagree  ss  to  tbe  obstmctloD  by  this  dray. 
stated  that  it  was  not  near  enough  to  interfere  with  tbe  ca: 
least.  Tbe  jury's  verdict  snstains  that  evidence.  It  Is  pai 
within  tbe  province  of  the  jury  to  weigh  tbe  facts  of  tbe  com 
We  have  frequently  hesrd  it  said  that  juries  are  in  their  Bod: 
much  inclined  against  corporations.  We  <lo  not  give  great 
or  Importance  to  sncfi  utterances,  but  none  tbe  lees  we  are  o 
that  a  jury  would  not  hastily  conclude  in  an  action  tor  dami 
boy  in  tbe  service  in  which  this  boy  was  engaged,  with  his 
permission,  that  be  was  not  obatrncted  or  stopped  in  bis  coo 
reality,  be  was  in  any  way  stopped.  As  plaintiff  in  sni 
appellant  from  the  verdict  ot  a  jnry  to  which  tbe  cause  wi 
her  motlou,  she  is  bonnd  to  explain  and  prove  to  the  court 
before  Bbe  can  be  allowed  to  have  the  verdict  reversed.  Whilt 
that  railroads  have  nota  monopoly  ot  their  tracks,  and  thai 
in  their  absolute  use  to  the  exclusion  ot  vehicles,  yet  in  ord< 
tbem  for  damages  tbelr  negligence  must  be  proved.  It 
established  to  tbe  satistaction  of  the  jury  and  of  the  judge  ol 
trict  Court,  nor  to  onrs.  In  analyzing  the  tacts  and  seekint 
prebend  just  bow  this  accident  occurred  we  found  that  t 
plained  coHieion  by  tbe  cart  with  tbe  side  of  tbe  car,  and  not 
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front  of  the  car,  was  a  complete  bar  to  the  condlusion  that  the  injury 
arose  from  negligence  on  the  part  of  those  who  were  manning  the 
car. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  it  is  hereby  affirmed. 


No.   12,747. 

AlGU&T  HirBERWALD  ET  ALS.  VS.  ORLEANS  RAILROAD  COMPANY. 

llfTii^htot  action  for  damages  ^.v  rfW/c/o,  under  Art.  2315,  C.  C.  does  not  survive 

in  favor  of  the  children  of  age. 
Tn4- right  survives   In  favor  of  the  minor  children,  or  widow  of  the  deceased. 

Ttie  descriptive  words  of  the  article  do  not  include  the  heirs  of    ages.    The 

ri^ht  is  personal  and  limited  to  those  indicated  by  the  statute. 
The  ri^ht  given  to  the  minor,  in  whose  behalf  it  (the  right  to  damages)  is  not 

clrtimed  or  exercised  during  minority,  abates  after  her  majority. 
Tiic  ^:^bt  is  attached  to  the  person  and  is  not  heritable.    Aftlrming,  Hermann  vs. 

Kailroad  Company,  11  An,  5;  Hubgh  vs.  Railroad  Company,  6  An.  4%;  Walton 

vii.  Booth,  34  An.  913;  Chlvers  vs  Rogers,  .50  An.  — . 

\  PPEAL  from  the  Civil  District  Court  for  the   Parish  of  Orleans. 
^^     RightWy  J. 


W.  S,  Benedict  for  Plaintiffs,  Appellants. 


Frank  D.  ChrHien  for  Defendant,  Appellee. 


Argued  and  submitted  March  26,  1898. 
Opinion  handed  down  April  4,  1898. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  was  an  action  for  the  recovery  of  damages  arising 
from  the  death  of  petitioner's  father,  Rudolph  Huberwald,  January, 
l&SC,  caused,  they  aver,  by  the  negligence  of  the  defendant  in  its 
operation  as  a  street  railway. 

Their  mother,  Malvina  Haberwald,  died  on  the  third  day  of  Feb- 
niary,  1896. 
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On  tbe  ITth  of  November  the  children  ot  Radolph  Hu 
averring  that  tbe  injury  enstained  by  theii  father  ot  which 
survived  in  their  mother,  brouEht  thle  anit.  Thejr  alleged 
rigble  ot  their  mother  descended  to  them  hy  Inberilance.  i 
children  were  of  age  on  the  day  ot  tbeir  father's  deati 
Halvfna.  The  sait  was  not  brought  during  her  minority.  D 
answered  pleading  a  general  denial,  and  especially  pleaded 
mother  ot  petitioner  having  died  a  few  days  after  bar  hnab* 
ont  having  sned,  her  right  to  damages  was  not  inherite 
major  heirs,  and  that  Malvina  Hnberwald,  who  was  a  mino 
whose  behalf  no  suit  was  brought  daring  her  minority  loa 
majority  her  right  of  action.  The  minor  had  become  ot  ai 
months  prior  to  the  institution  of  this  suit.  The  court  a 
tained  the  grounds  ot  exception,  made  part  of  the  answer.  I 
jndgment  the  plaintitt  appeals. 

The  right  ot  action  arising  from  a  gu on  -  offence  against  01 
son  has  always  been  considered  and  treated  by  this  « 
personal  action  not  heritable  without  legislative  sanction. 

It  is,  UDleu  there  is  provision  made  to  tbe  contrary,  a  rig 
personal. 

But  to  an  extent  at  least  the  law  upon  the  snbject  is  pro 
It  prescribes  that  every  quaai-otteace  giving  rise  to  damagei 
repaired.  As  long  as  the  article  relating  to  offence  and  guo* 
read:  "Every act  whatever  of  man  that  causes  damages  to 
obliges  him,  by  whosS  fault  it  happened  to  repair  it"  (C. 
tbe  personal  right  ot  the  one  injured  to  pecuniary  repari 
recognized  by  tbe  decisions  ot  thle  court.  It  was  underet 
he  who  caused  damage  should  make  indemnification  to  the  ( 
■^ed,  whether  it  had  been  done  by  himself  ot  tbroagh  som 
hie.  But  the  right  under  the  article  quoted  terminated  with 
son  injured;  it  was  not  heritable;  in  other  words,  the  loss  1 
by  the  widow  and  children  growing  out  of  tbe  death  of  the 
and  father  was  not  considered  compensable  from  a  pecunt 
of  view.  These  wrongs  went  unredressed  in  tbe  Civil  Conn 
Taction  was  sought  only  by  criminal  proaecutlon,  in  case  tt 
Injured  did  not  survive  his   injuries. 

In  two  cases,  Unbgb  vs.  New  Orleans  &  Carrollton  R.  R.  C 
495;  and  Herman  vs.  New  Orleans  &Oarrollton  R.  R.  Co., 
tbe  question  received  tbe  close  consideratioQ  ot  this  court. 
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the  amendment  of  che  statute ;  and  it  was  held  that  the  killing  of  a 
homan  being  was  not  to  be  regarded  as  a  direct  injury  to  his  family, 
compensable  in  money.  In  the  second  of  the  two  cases,  Herman  vs. 
New  Orleans  &  Carroll  ton  R.  R.  Co.,  II  An.  5,  the  court  said  that 
the  question  had  been  argaed  with  great  ability  in  both  cases.  The 
elaborate  briefs  of  counsel  are  copied  in  the  report. 

The  opinion  of  eminent  jurists  were  cited  in  these  cases  in  support 
of  a  contrary  view.  The  court,  nevertheless,  adhered  to  the  ffrst 
decision,  and  said  that  the  difficalties  created  by  the  learned  argu- 
ment of  plaintiiT's  counsel  in  the  joint  case  did  not  justify  them  in 
disregarding  the  well  considered  decision  previously  rendered. 

The  court  added  ''  and  were  the  question  res  nova  we  should  feel 
great  diflaculty  in  arriving  at  a  satisfactory  conclusion." 

The  question  was  before  the  court  again  in  Chivers  against 
Rogers,  50  An. . 

The  cited  cases  supra  were  affirmed.  Three  decisions  rendered 
apon  an  important  issue  after  elaborate  argument  of  counsel,  should 
we  think,  have  the  weight  of  authority  of  stare  dectcts,  more  par- 
ticularly as  there  is  a  decision  e|xpressing  a  contrary  view  in  our 
books. 

Id  1885,  the  section  before  quoted  of  the  Civil  Code  \^as  amended 
in  order,  to  the  extent  expressed  in  the  amendment,  to  enable  those 
named  in  the  amendment  to  bring  suit.  A  limited  order  of  succes- 
sion was  instituted.  <<  In  case  of  death,  the  rtght  of  this  action  shall 
survive  in  favor  of  the  minor  heirs,  or  widow  of  the  deceased." 

In  the  case  last  cited,  and  in  Walton  vs.  Booth,  34  An.  (914),  it 
was  held  that  the  right  of  action  could  be  exercised  only  by  those 
named  in  the  act.  As  to  those  only,  the  amendment  was  damnum 
injuria  datum.  The  major  children  of  the  deceased  (not  being 
named  m  the  statute  amending  the  law)  are  without  right.  This 
was  in  effect  the  interpretation  of  this  court  prior  to  the  amendniient, 
and  it  remained  unchanged  by  the  legislative  action  taken  in  the 
matter  at  the  time. 

This  brings  us  to  another  question,  different  in  some  respects  to 
the  one  we  have  just  left.  It  arises  from  the  fact  that  one  of  the 
children  was  a  minor  at  the  father's  death.  She  was,  we  have  seen, 
of  age  when  the  suit  was  brought.  The  law  appears  to  have  for 
object  the  needs  of  the  minor.     This  court  said  in   one  of  the  cases 
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cited  aupra  that  tbose  beirs  cot  ezpreesl)'  incladed  were  e: 
and  that  the  amendment  shoald  be  strictly  conetrned.  Ft 
point,  we  would  not  be  jastified  in  deciding  that  after  m: 
minor  retains  the  right  to  sue  (althoagh  no  action  was  ii 
"  prior  to  ths  majority  "  ) . 

Blackstone,  Vol.  4,  p.  88B,  states:  "That  the  only  crime 
one's  relations  for  which  an  appeal  may  he  hronght  la  that  o 
bim  by  either  manslaughter  or  mnrder.  But  tbis  can  not  be 
by  every  solution,  bnt  only  by  the  wife  for  the  death  of  her  1: 
or  by  the  heir  male,  for  the  death  of  hia  aaceatot.  It  is  give 
wife  on  accoant  of  the  lose  of  her  bosband;  therefore,  it  she 
again  before,  or  pending  her  appeal,  It  is  lost  and  gone ;  ( 
marry  after  judgment,  she  shall  not  demand  execution. "  Tt 
growipg  out  of  the  change  of  status  applies  here. 

The  minor  after  majority  is  no  longer  poseesBed  of  the 
required  of  the  statute.  Moreover  the  right  would  assume  th< 
of  a  property  right  and  not  one  attached  to  the  person  if  it  r< 
after  the  change  of  status  from  her  minority  to  her  majo. 
wonid  become  transmisBlhle,  or  one  over  which  creditors  mi 
ercise  a  right  in  nottUne  deMtori. 

From  any  point  of  view,  in  our  judgment,  the  right  to  b< 
avail  tnuBt  at  least  have  been  claimed  judicially  at  the  tim< 
change  of  status  in  order  that  the  intended  beneficiary  may 
for  the  injury. 

We  feel  for  those  who  are  left  without  a  supporter  and 
owing  to  accident,  and  are  not  inclined  to  a  conclasion  dt 
them  from  the  right  of  ascertaining  whether  Xhere  was  aci 
negligence. 

Bnt  we  must  interpret  the  law  as  it  is  written — jusdfsoereef 
dare  is  the  part  of  the  court. 

[t  fa  therefore  ordered,  adjudged  and  decreed  that  the  ]n 
appealed  from  is  afQrmed. 

Mr.  Justice  Blahchard  takes  no  part  in  this  decielon. 
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No.   12,795. 
State  op  Louisiana  vs.  Paul  Albert  et  al. 

A  confesfliOD  obtained  by  a  deputy  sheriff,  under  duress,  is  altogether  inadmis- 
sible as  evidence  against  an  accused  person. 

A  PPEAL  from  the  Eleventh  Jadicial  District  Court  for  the  Parish 
i\    of  St.  Landry.     Dupri,  J, 


M.  J,  Cunningham,  Attorney  General,  and  R.  Lee  Garland,  District 
Attorney  (P.  A.  Simmons,  Jr.,  of  Counsel),  for  Plaintiff,  Appellee. 


50    481; 
f52    4H4l 


E.  P.  Veazie  and  C,  F.  Garland  for  Defendants,  Appellants. 


Submitted  on  briefs  April  23,  1898. 
Opinion  handed  down  May  2,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  two  defendants,  Paul  Albert  and  Buddy  Silves- 
ter, having  been  convicced  of  burglary  and  sentenced  to  five  years' 
imprisonment  at  hard  labor  in  the  State  penitentiary,  prosecute  this 
appeal,  relying  on  several  bills  of  exception. 

The  first  bill  which  was  reserved  by  the  accused  relates  to  the 
ruling  of  the  trial  judge  in  admitting  proof  of  a  confession,  whereas 
their  contention  is  that  said  alleged  confession  was  not  a  voluntary 
one,  but  obtained  by  means  of  threats  and  coercion  on  the  part  of 
officers  of  the  law. 

In  the  coarse  of  the  reasons  which  he  assigned  for  admitting  the 
testimony  relative  to  the  alleged  confession  the  trial  judge  said : 

"  Because  in  the  court's  opinion  a  confession  was  made,  and  it  was 
a  fair  and  voluntary  one.  Mark  well,  defendants  denied  having  made 
any  confession  at  all.  The  officers,  on  the  contrary,  prove  that  a  con- 
fession was  made,  and  that  the  same  was  fairly  and  volantarily  given, 
and  thecoart  accepts  as  true  their  testimony  and  rejects  as  unworthy 
of  belief  the  testimony  of  the  accused  parties.  It  is  too  monstrous  for 
evidence.    Too  gross  for  credulity  itself." 

The  testimony  is  of  following  tenor : 
31 
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Paul  Albert  stated  tbat,  at  tbe  time  of  hia  arrest,  tht 
Millspoagb,  accnsed  bim  ot  having  broken  Into  tbe  ston 
Herbert  daring  the  aight  previons,  bat  that  be  denied  tbi 
That  the  officer  insisted  that  be  did  break  open  tbe  store, 
bim  tbat  il  be  did  not  tell  him  tbe  truth  about  it  he  wonld  I 
at  the  jail;  tbat  there  was  a  scaffold  already  made  for  bim 
not  tell  him  abont  breaking  open  tbe  store. 

Tbat,  sabseqaent  to  hie  incarceration  in  jail,  the  offlcen 
OQt  and  carried  him  back  to  Port  Barry,  and  carried  him  do^ 
woods,  where  tbey  told  bim  "  tbey  wonld  kill  bim  If  be  dii 
them  about  more  people  who  went  in  the  store."  That 
him  tbat  it  be  would  eay  be  was  tbere  they  woald  tnrn  him 

He  said  tbe  two  officers  were  tir.  Millspongb  and  Mr. 
That  they  told  him  it  he  did  not  contesa  tbey  wonld  go  to  t 
night  and  take  him  ont  and  bang  bim.  He  said  that  the  el: 
present  with  them  in  tbe  woods,  and  protested  against  their 

Bnt  be  emphatically  denied  having  made  any  confession  * 
to  them.  He  said  that  he  had  another  talk  with  thos< 
whilst  be  was  in  jail,  in  the  presence  of  the  sheriff  and 
party ;  and  that  in  the  course  ot  their  conversation,  Millspi 
Andrns  showed  him  tbe  scaffold  and  told  him  tbat  they  were 
bang  him  on  it.     He  aald  tbat  be  was  very  much  frightened 

It  was  admitted  by  the  prosecntlng  attorney  "that  tbi 
altnded  to  in  tbe  testimony  above  written  is  still  standing  it 
yard,  and  was  there  at  the  time  (the)  above  took  place." 

Bnddy  Sylvester  states  that  after  bis  arrest  be  was  kept  1 
in  a  cell,  and  when  his  trial  came  on  Mr.  Millspoagb  told 
before  be  carried  him  down  to  the  jailer's  room,  "  Don't  I 
lawyers  fool  yon,  but  (go)  up  tbere  and  plead  guilty."  Tbe 
him  to  go  into  court  and  plead  guilty,  because  If  he  did  d( 
would  send  bim  up  the  road  or  hang  him,  as  Paul  Albert  ha< 
confessed." 

That  on  that  day  they  brought  him  and  Paul  Albert 
sheriff's  ofQce  and  wrote  their  statements  down;  and  tbi 
very  much  frightened  at  the  time.  Tbat  be,  at  all  timei 
having  broken  into  the  store ;  that  tbey  pointed  ont  to 
scafTold,  also. 

Tbe  purport  ot  Miilspough's  testimony  is  to  the  elteot  th 
not   ihreaten    the   accused   with  violence  Id  order  to  obb 
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alleged  confessions;  but  he  admits  calling  them  into  the  jailer's  room 
for  the  purpose  of  taking  their  confessions  in  the  presence  of  other 
persoDS,  and  that  the  sheriff  continued  therein  during  the  time  he 
was  interrogating  the  prisoners  so  as  to  put  him  on  his  guard. 

The  following  interrogation  and  answers  then  ensued,  viz. : 

^^  Q.  You  say  that  Mr.  Andrus  had  cautioned  you  not  to  obtain  any 
confession  from  those  parties  on  the  promise  of  reward,  or  immunity 
or  threats? 

"  A.  Yes,  sir. 

"  Q.  When  where  those  cautions  made  to  you? 

''  A.  When  we  were  talking  to  the  prisoners. 

*'Q.  The  day  that  you  obtained  confessions  from  them  in  the 
jailer's  room? 

"  A.  I  don't  think  the  sheriff  was  there  at  that  time. 

'*  Q.  Did  he  caution  you  on  the  occasion  that  you  took  the  written 
confession? 

"  A.  Yes,  sir. 

^'  Q.  When  was  it  that  he  was  cautioning  you? 

*'  A.  When  we  were  questioning  the  prisoners  to  tell  us. 

"  Q.  Wherefore  that  caution? 

'*  A.  Being  an  old  deputy  he  thought  we  might  forget  about  this, 
and  so  pat  me  and  Mr.  Dosholite  on  our  guard  for  that  reason. 

'^  Q.  Had  you  tfaid  anything  to  excite  his  fears  on  that  occasion? 

^^  A.  No,  sir;  he  was  an  old  hand  at  the  business. 

*  *  «  ft  *  *  * 

"Q.  Is  it  not  a  matter  of  fact,  Mr.  Millspough,  that  you  and  those 
who  assisted  you  would  go  to  one  of  those  parties  and  tell  him  that 
the  other  had  confessed,  when  such  was  not  the  fact? 

"  A.  I  can  not  answer  as  to  other  deputy  sherifTs,  but  it  was  not 
my  practice,^ ^ 

Again : 

*^  Q.  How  many  conversations  had  you  with  these  parties  in  jail 
during  the  time  they  were  locked  op,  separately? 

**  A.  Maybe  three,  four  or  five. 

"  Q.  Before  they  made  their  written  statement? 

"  A.  No;  including  the  written  statement,  etc." 

Again : 

'*  Q.  Did  you  not  say,  that  with  a  view  of  extorting  a  confession 
from  Paul  Albert,  you  had  tightened  the  handcuffs  on  his  wrist? 
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*'  A.  I  said  I  had  put  them  on  pretty  tight. 
^'  Q.  What  was  the  purpose  of  patting  them  on  tight? 
'^  A.  I  (thought  maybe  if  I  put  handcuffs  on  him  a  little  tight  hi 
would  tell  me  the  truth. 
^'  Q.  It  was  to  make  him  tell  you  something  about  the  case,  wai 

it  not? 

<*  A.  Yes;  to  make  him  tell  the  truth." 

In  the  course  of  the  interrogation  of  Andrus  the  followinf 
occurred,  viz. : 

*' Q.  You  heard  the  testimony  of  Paul  Albert  about  the  Poplai 
Grove  Woods  and  about  pointing  out  the  scaffold,  is  there  any  trutii 
about  that? 

*'  A.  I  don't  think  that  there  was  a  word  spoken  to  Albert  between 
here  and  Port  Barry  by  either  Sheriff  Dosholite,  Millspoagh,  or  my- 
self, etc." 

There  is  more  evidence  of  the  same  character  as  the  foregoing, 
which  we  deem  unnecessary  to  detail,  and  we  must  say  that  the 
whole  of  it,  taken  in  connection  with  the  declarations  of  the  two 
defendants,  has  given  us  an  impression  quite  different  from  that  it 
gave  the  trial  judge. 

We  are  impressed  with  the  idea  that  these  several  officers  of  the 
law — the  sheriff  and  his  deputies — were  diligently  and  contiDuoosly 
engaged  in  the  effort  to  obtain  from  the  accused,  by  duress  or 
surprise,  some  incriminating  admission  which  would  render  their 
conviction  sure;  notwithstanding,  it  may  be  conceded  that  the 
threats  of  violence  were  figments  of  their  imaginations,  begotten,  in 
great  part,  of  fear. 

Their  arrest,  and   being  heavily  handcuffed  and   incarcerated  in  | 
separate  cells  of   the  jail,  where  they  were  repeatedly  interrogated  ^ 
and  plied  by  their  keepers  with  numerous  questions,  separate  and 
apart  from  each  other,  with  direct  reference  to  the   charges  pre- 
ferred against  them,  coupled  with  the  injunction  that  it  were  better  , 
for  them  that  they  should  tell  the  truth,  is  clearly  indicative  of  an 
undue  influence  having  been  brought  to  bear  upon  them,  for  the  pur- 
pose of  eliciting  proofs  of  their  guilt.     And  it  is  a  fact  admitted  by 
one  of  the  deputy  sheriffs,  that   one  of   the  defendants  was  taken 
from  the  jail  and  carried  some  distance  to  the  place  of  the  supposed 
burglary,  for  the  express  purpose  of  confronting  him  with  persons 
and  facts  which  would  serve  to  defeat  his  defence,  same  being  an 
alibi. 
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The  whole  coarse  of  proceeding,  as  it  is  developed  in  the  testi- 
mony, was  altogether  irregular,  to  phrase  it  as  mildly  as  the  ciream- 
stances  will  allow;  and  contrary  to  the  asnal  coarse  of  justice.  For 
the  purpose' of  ferreting  out  crime  the  law  provides  a  grand  jury  with 
inquisitorial  power;  and  for  the  purpose  of  bringing  criminals  to  jus- 
tice, it  provides  a  district  attorney  whose  duty  it  is  to  find  the  wit- 
nesses and  produce  the  proof  of  guilt  at  the  trial.  But  the  law 
never  contemplated  that  the  sheriff  should  usurp  the  function  of 
either,  much  less  to  obtain  incriminating  statements  from  persons 
in  his  custody,  by  the  process  of  "  setting  traps  for  the  unwary,"  or 
by  persaasion,  duress,  or  the  power  of  his  office. 

Testimony  thus  obtained  ought  not  to  be  admitted  in  evidence 
against  an  accused;  and  the  admission  of  the  alleged  confessions, 
under  the  circumstances  related,  is  and  was  reversible  error,  and  the 
verdict  and  sentence  must  be  reversed  and  set  aside. 

It  is  therefore  ordered  and  decreed  that  the  verdict  of  the  jury 
and  tfaes  entence  thereon  based  be  annulled  and  reversed;  and  it 
is  farther  ordered  and  decreed  that  the  cause  be  remanded  to  the 
court  below  for  trial  according  to  law. 


No.  12,785. 
F.  L..  Fernandez  vs.  Ma  yob  and  Council  of  New  Orleans. 

IMaintifl.  holder  of  certain  Judgments  against  the  city  of  New  Orleans,  attacks 
certain  items  of  expenditure  found  on  the  city  budget  for  189$  as  being  illegal, 
demands  that  same  be  stricken  therefrom  and  that  his  own  judgment  be  placed 
thereon  in  their  stead,  to  be  paid  by  preference  in  full.  Exception  of  no 
cause  of  action  disclosed,  filed  to  his  petition,  sustained. 

\  PPEAL  from  the  Civil  District  Court   for  the  Parish  of  Orleans. 
"^     Rightor,  J, 


Chas.  Lcnique  for  Plaintiff,  Appellant. 


James  J.  McLoughlin,  Assistant  City  Attorney,  anc"  ^^rnuel  L.  Gil 
more.  City  Attorney,  for  Defendants,  Appellees. 
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Argued  and  submitted  April  23,  1898. 
Opinion  handed  down  May  2,  1898. 


8UPEEMB  COURT  OF  LOUISIANA. 
s.  Mayor  and  CouDoil. 


The  opinion  of  the  coart  was  delivered  bj 

Blanchard,  J.  The  plftiatilT  is  a  creditor  ot  tbe  c 
Orleans. 

He  sets  forth  that  in  ttie  year  1889  lie  recovered  : 
aKainst  tbe  ciiy  for  eleven  tbonaand  tour  hundred  and 
dollars  and  seventeen  cents,  wittaoat  interest,  payable 
city's  revenaee  for  tbe  years  1884  and  1886,  which  jui 
reduced  by  partial  payments  to  tbe  sum  of  five  thoosan 
dred  and  flfty-six  dollars  and  fifty-nine  cents. 

That  in  1891  he  recovered  a  second  }Ddgment  against 
the  snm  ot  tonr  thoosand  five  hundred  and  forty-three 
eighty-six  cents,  wich  interest  and  coats,  payable  ont  o 
revenues  for  tbe  years  1879,  1881,  1882  and  1884. 

That  l)oth  }Qdf{meat8  were  dnly  registered  in  the  c 
comptroller  of  tbe  city. 

That  be  baa  a  still  farther  claim  against  the  city  for  e 
foar  hundred  and  twenty-seven  dollars,  which  has  been 
and  also  registered  in  the  comptroller's  office,  upon  w 
inatltoted  salt  in  order  to  obtain  an  absolaCe  Judgment 
city  for  its  payment. 

He  cites  Act  No.  30  of  1877  as  anthorlty  for  the  conteni 
judgments  are  payable  out  of  the  snrplue  revennea  of 
years. 

He  complains  that  his  judgments  would  have  been  pai< 
revenues  ot  the  years  in  which  the  indebtedness  was  o 
tbe  City  Conncll  had  not  illegally  diverted  the  funds  of  n 
paying  the  running  expenses  of  otber  years,  and  spec 
anms  for  various  years  which  were,  he  alleges,  ao  divert* 

He  alao  complaina  that  In  addition  to  tbe  aums  ao  di 
city  had  Illegally  remitted,  in  various  years  mentioned,  lai 
due  it  on  Interest  account. 

He  avers  that  because  of  the  diversion  of  funds  af< 
because  of  the  remitting  of  the  sums  due  it  for  interest  i 
it  is  contrary  to  law,  equity  and  good  conscience  to  reS' 
seeking  payment  of  his  judgments  out  of  the  fnnda  ot  tl 
decreed  in  the  judgments. 

Declaring  that  no  proviaion  has  been  made  by  the 
three  years  for  the  payment  of  judgments,  and  that  : 
intention  ot  tbe  Council  ever  to  pay  the  amounts  due  bin 
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the  right  to  now  have  his  jad^ments  considered  absolate  and  nnre- 
fitncted  jndgments  against  the  city  and  placed  on  the  city's  bndget 
for  this  and  subsequent  years  until  his  claims  are  satisfied. 

Representing  that  on  the  budget  for  1898  are  two  items  (naming 
them),  aggregating  fifty  thousand  dollars,  which  are  illegal  because  an 
attempt  to  use  the  revenues  of  1898  to  pay  indebtedness  incurred  in 
1897,  he  asks  that  the  Oouncil  be  enjoined  from  doing  this;  that  the 
items  objected  to,  aggregating  the  fifty  thousand  dollars  aforesaid,  be 
stricken  from  the  budget  of  the  current  year;  and  that  in  lieu  of  the 
same,  he  be  placed  thereon  for  the  full  amount  of  his  jndgments, 
with  costs. 

This,  then,  is  the  object  of  his  suit,  the  cause  of  the  present  action. 

Defendants  meet  this  with  the  peremptory  exception  of  no  cause 
of  action,  which  was  sustained  by  the  court  below  and  plaintiff 
prosecQtes  this  appeal. 

Appellant  cites  State  ex  rel,  Fernandez  vs.  City,  45  An.  1390  (a 
former  case  of  his  own,  being  a  mandamus  proceeding,  based  on  these 
same  jadgments,  unsuccessfully  prosecuted) ,  as  sustaining  and  justi- 
fying the  relief  sought  in  the  present  action. 

But  nothing  said  in  the  opinion  of  the  court  in  that  case  warrants 
the  contention  now  made  that  he  is  entitled  to  have  his  judgments, 
expressly  by  their  terms  made  payable  out  of  the  revenues  of  other 
and  earlier  years,  placed, upon  the  budget  of  1898  and  paid  in  full 
from  the  revenues  of  that  year  to  the  exclusion  of  all  other  judg- 
ments and  claims  against  the  city.  Wadsworth  vs.  City,  48  An.  888 
(bottom  of  page) ;  United  States  ex  rel.   Siegel   vs.   Thoman,   156 

Conceding  arguendo  that  the  two  items  on  the  budget  of  1898, 
^^^egtitiug  fifty  thousand  dollars,  objected  to  as  illegally  placed 
there,  are  there  without  warrant  of  right  or  of  law  and  should  be 
stricken  therefrom,  and  conceding  further  arguendo  that  plaintiff 
may  be  entitled  to  have  his  jndgments  considered  as  not  restricted 
to  the  revenues  of  the  years  mentioned  in  them,  to  the  extent  of 
being  payable  out  of  the  surplus  of  the  revenues  of  other  years 
under  the  authorization  of  Sec.  8  of  the  Act  30  of  1877,  where  is  the 
anthority  for  holding  that  he  is  entitled  to  be  placed  by  preference 
on  the  budget  of  1898,  and  paid  by  preference  out  of  the  particular 
fifty  thousand  dollars  appropriation  which  he  attacks  as  illegal?  If 
that  much  of  the  revenues  of  1898  may  be  made   by  law  and  act  of 
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the  City  CoaucU  applicable  to  the  payment  o(  the  jndgmeni 
ednesB  of  the  city,  ie  it  Dot  rather  to  be  applied  to  the  pa; 
the  iadKmente  "  In  the  order  in  which  they  shall  be  flied  ai 
tered  in  the  offlce  of  the  Comptroller,"  aa  directed  by  the  co 
clause  of  Sec.  3  of  Act  No.  5  of  1870 — an  act  cited  by  plain 
self,  and  the  one  pnrsnant  to  whose  direction  his  jndgnu 
admitted  to  registry  in  the  Comptroller's  ofBce? 

It  seems  to  as  so,  and  that  when  the  only  relief  plaintifl 
to  get  somebody  else  off  the  budget  of  1898,  and  to  get  hi 
in  their  stead,  he  is  well  met  by  the  exception  that  his  petl 
closes  no  cause  of  action. 

Judgment  affirmed. 


No.  12,773. 
State  of  Louisiana  vs.  Placidh  Auqubtb  et  ai 
I.  The  rule  of  law  rcjulres  tbat  the  conteasion  of  an  accused  person,  aoi 
uJmitted  to  the  ]ur;,  aball  have  been  made  Tolaatar;  witbont  the  ( 
of  hope,  menace,  or  fear  by  noy  other  person. 

among  ocner  (IiIiiks,  of  Hie  clrcumaianoe<i  under  whlcli  It  was  made. 

3.  The  rule  is  not  that.  In  order  to  reader  B  statBment  admlaslble,  Ibep 

be  adequate  co  establish  cliaC  It  was  voluntarily  made;  but  It  Istbal  I 

aufflcient  to  establish  thai  fti  maliiMgol  the  stale  me  nt  wb*  voluntary. 

APPEAL  from  the  Eleventh  Judicial  District  Court  for  th 
of  St.  Landry.     Dupri,  J. 


M.  J.  Cunningham,  Attorney  General,  and  R.  Lee  QarUmd, 
Attorney  (P.  A.  Simmons,  Jr.,  of  Counsel),  for  Plaintiff,  Ap| 

John  iV.  Ogden  for  Adam  Melangon,  Defendant,  Appellant. 

Argued  and  submitted  April  23,  1898. 
Opinion  handed  down  May  2,  1893. 

The  opinion  of  the  court  was  delivered  by 
Blanchabd,  J.   Ad  information  was  Bled  charging  Placidei 
B.  Sylvestre  and  Adam  Melan^on  with  burglary  and  larceny. 
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When  the  case  was  called  for  trial  Melangon  alone  was  put  apon 
trial. 

Why  the  other  two  were  not  then  tried  does  not  appeal. 

A  verdict  of  gailty  having  been  returned,  from  a  judgment  thereon 
sentencing  the  aecnsed  to  five  years  in  the  penitentiary,  this  appeal 
is  taken. 

He  complains  of  error  to  his  prejudice  in  the  ruling  of  the  trial 
judge  permitting  what  the  prosecution  claimed  to  be  a  voluntary 
confession,  to  go  to  the  jury. 

Evidence  of  the  confession  being  tendered  by  the  State,  in  order  to 
lay  the  basis  therefor  testimony  as  to  its  voluntary  character  was 
first  offered,  and  to  the  end  of  bringing  the  matter  properly  before 
this  tribunal  this  testimony  was  reduced  to  writing,  and  is  annexed 
to  the  bill  of  exceptions. 

The  three  parties  hereinbefore  mentioned  were  'all  arrested  at  or 
about  the  same  time.  Andrus,  a  deputy  sheriff;  effected  the  arrest 
of  Melangon,  manacled  him  with  handcuffs  and  brought  him  to  the 
jail,  where  he  was  placed  ih  confinement.  The  other  two  accused 
parties  were  also  confined  in  this  jail. 

A  few  days  following  the  incarceration.  Deputy  Andrus,  in  com- 
pany with  Deputies  Doucet  and  Millspaugh  and  the  sheriff  himself, 
repaired  to  the  jail  and  entering  the  jail  office  sent  for  the 
prisoners.  They  were  brought  in  and  Andrus,  acting  as  spokes - 
maD,  says  he  told  them  he  wanted  them  to  tell  him  the 
truth  iu  regard  to  the  robbing  of  Mr.  Hebert's  store,  how 
they  had  robbed  it,  when  they  had  robbed  it,  how  often  they 
had  robbed  it,  and  what  they  had  taken  from  the  store.  ^^  It 
was  then,"  he  continues,  ^*  that  he  (meaning  the  accused,  Melan^on) 
told  me  how  he,  Placide  and  Buddy,  got  into  the  store."  He  affirms 
that  he  did  not  offer  the  accused  any  inducement,  or  immunit3'  from 
punishment;  that  he  did  not  frighten  or  intimidate  him,  nor  was  he 
frightened  or  intimidated;  and  that  the  confession  was  voluntary. 
On  cross-examination  he  admits  the  accused  had  not  sent  for  him  at 
the  time  of  the  alleged  confession,  but  that  he  had  sent  for  the 
accused,  and  that  the  accused  did  not  volunteer  of  himself  to  make 
a  statement  before  he  was  sent  for. 

It  also  appears  from  his  evidence,  on  the  cross-examination,  that 
a  scaffold  or  gallows,  on  which  a  murderer  had  recently  been 
executed,  had  been  left  standing  in  the  jail  yard,  and  that  the  pris- 
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oners  could  see  it  in  passing  to  and  from  tlie  jail.  Ask 
advised  them  to  make  a  statement,  he  anawerad:  "  No;  I 
to  tell  the  troth,"  and  asserts  be  did  not  say  to  him  it  woald 
ter  for  faim  to  make  a  statement. 

Deputy  Millepangb  was  called  as  a  witness,  and,  the  test! 
Andnis  being  read  to  him,  he  declared  he  corroborated  the  i 

The  accnaed,  placed  on  the  stand  at  this  }nnctare,  deniei 
made  any  confession  to  AndmB;  testified  the  latter  had  end 
to  force  bim  to  conless ;  that  he  had  told  him  he  wonld  be  so 
did  not,  etc.  He  states  fnrther  that  the  way  Andrns  bad  a; 
him  frightened  him. 

The  trial  Jndge  ruled  the  confessloD  had  been  freely  and  t 
ily  made,  and  admitted  the  evidence  offered  of  the  same. 

In  determining  the  qaestaon  presented  it  will  not  be  neci 
give  effect  to  the  testimony  of  the  accused. 

OoDsidering  only  the  evidence  adduced  on  behalf  of  tbe  i 
tion,  It  Is  clear  that  the  statement  of  the  accused,  offered  s 
incriminating  confession,  was  one  made  under  circumstances  i 
ing  to  a  demand — the  antipode  of  a  free  and  voluntary  conft 

Here  was  a  prisoner  in  cnstody  and  under  the  anthorit; 
sheriff  and  his  depoties. 

He  had  been  arrested  by  one  of  the  deputies,  baadcul 
brought  to  prison.  He  Is  sent  for  by  this  deputy  a  few  da 
taken  nnder  the  shadow  ot  the  standing  gallows,  to  a  roo 
jail,  and  there  confronted  by  this  deputy,  in  the  presenci 
sheriff  and  two  other  deputies  (one  of  them  presumably  tti 
and  told  he  must  tell  tbe  truth  in  regard  to  the  robbery. 

It  was  an  inquisitorial  proceeding  in  which  the  depnty,  ^ 
doing  the  questioning,  assumed  that  tbe  tbree  accnsed,  the 
bim,  were  the  guilty  parties. 

He  demanded  to  know  "  when  they  had  robbed  the  ttore, 
often  they  had  robbed  it."  And  while  it  has  been  held  that  a 
er's  confession  will  not  be  rejected  as  evidence  merely  b< 
was  made  In  answer  to  a  question  which  assnined  his  gnllt 
ton'a  Crim.  Ev.,  9th  Ed.,  Sec.  663),  the  answers,  thoe  comp 
the  accnsed  in  tbe  instant  case,  under  tbe  circumstances  me 
can  not  be  received  witboat  doing  violence  to  the  rnle  tl 
tessloDS  to  be  admissible  must  be  free  and  voluntary. 
^  Tbe  accnsed  bad  not  sent  for  the  deputy  to  come   to  bim; 
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given  forth  no  intimation  that  he  desired  to  see  him,  or  to  make  a 
statement  to  him.  There  was  lacking  everything  tending  to  show 
the  making  of  a  free  and  voluntary  confession. 

The  only  conceivable  hypothesis  upon  which  this  conversation 
coald  legally  have  been  admitted  to  the  ]ary  was  that  it  was  a  free 
aod  Yolontary  confession  on  part  of  the  defendant. 

*'The  rule  of  law,"  says  Greenleaf  on  Evidence,  Sec.  219, 
*  *  *  "  demands  that  the  confession  shall  have  been  made  volun- 
tary, without  the  appliances  of  hope  or  fear  by  any  other  person." 
And  whether  it  was  so  made  or  not,  is  to  be  determined  upon  con- 
sideration of  the  age,  situation  and  character  of  the  person  and  tJie 
circumstances  under  which  it  was  made*  It  must  not  be  obtained  by 
the  exertion  of  any  imprdper  influence.  3  Russel  on  Crimes  (6th 
Ed.),  478;  Wharton's  Crim.  Ev,  (9th  Ed.),  Sec.  673;  2  Taylor,  Ev. 
(9th  Ed.),  Sec.  8722;  State  vs.  Havelin,  6  An.  168;  State  vs.  Nel- 
son, 3  An.  497. 

The  circumstances,  amounting  to  menace,  at  least  calculated  to 
produce  fear,  under  which  this  accused  was  called  upon  to  tell  what 
he  knew  about  the  crime,  must  be  held  to  be  such  as  to  have  made 
his  situation  so  full  of  perplexities  and  embarrassments  as  to  deprive 
him  of  the  character  of  free  agent,  and  overthrows  the  implication 
that  his  reply  to  the  deputy  sherifiP  could  have  been  the  result  of  a 
purely  voluntary  mental  act. 

The  mere  fact  that  a  confession  is  made  to  a  police  officer,  or  other 
official,  while  the  accused  is  under  arrest  in  or  out  of  prison,  or  was 
drawn  out  by  questions,  does  not,  it  is  true,  necessarily  render  the 
confession  involuntary,  but  such  imprisonment  or  interrogation,  and 
the  circumstances  and  surroundings  of  the  accused  at  the  time, 
should  be  taken  into  careful  account  in  determining  whether  or  not 
the  statements  of  the  prisoner  were  voluntary.  Hopt  vs.  Utah,  110 
U.  S..674;  Sparf  vs.  U.  S.,  166  U.  S.  61,  65. 

"  The  law,"  says  Russell  in  his  work  on  Crimes  **  can  not  meas- 
ure the  force  of  the  influence  used,  or  decide  upon  its  effect  upon 
the  mind  of  the  prisoner,  and,  therefore,  excludes  the  declaration  if 
any  degree  of  influence  has  been  exerted." 

While  the  admissions  or  confessions  of  a  prisoner,  when  volun- 
tarily and  freely  made,  have  always  ranked  high  in  the  scale  of  in- 
criminatory evidence,  extreme  caution  and  care  are  to  be  observed 
in  determining  that  they  are  free  and  voluntary — a  principle  firmly 
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embedded  in  both  English  and  American  jarispnidence.  And  the 
rale  is  comprehensive  enon^^h  to  exclude  manifestations  of  compul- 
sion whether  physical  or  moral,  the  resaltant  effect  of  which,  upon 
the  mind,  is  hope  or  fear,  aptly  described  to  be  *^  an  involnntarr 
condition  of  mind." 

With  regard  to  the  question  of  proof  to  show  that  a  confession  was 
or  was  not  volantary,  the  rule  is  not  that  in  order  to  render  a  state- 
ment admissible  the  proof  must  be  adequate  to  establish  that  it  was 
voluntarily  made ;  but  it  is  that  it  must  be  sufficient  to  establish  that 
the  making  of  the  statement  was  voluntary.  See  Bram  vs.  U.  S., 
168  U.  S.  632,  649. 

Upon  the  broad  ground  that  the  making  of  the  statement,  sought 
in  the  instant  case  to  be  proven  as  the  adbused's  confession  of  guilt, 
was  not  voluntary,  but  done  under  conditions  of  menace,  or  cal- 
culated to  inspire  fear,  the  conclusion  is  reached  that  there  waa 
reversible  error  in  permitting  it  to  go  to  the  jury. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence 
and  judgment  appealed  from  be  annulled,  avoided  and  reversed, 
and  that  the  case  be  remanded  for  further  proceedings  according  to 
law. 


No.  12,770. 

^.  ,  „     State  ex  rel.   Moyse  Brothers  vs.   Hon.  Walter  Guion, 
i^li^l  Judge,  et  als. 

50    4flKf 

_lOi  d82|  ^  district  Judge  having  granted  and  made  a  writ  of  mandamus  againat  a  Justice  of 
the  peace  peremptory,  commanding  him  to  grant  a  writ  of  Injunction  against 
the  consummation  of  an  execution  sale,  because  the  defendant  had  no) 
been  notified  of  the  proceedings  antecedent  to  trial  and  judgment,  same  will 
not  be  disturbed  or  inquired  Into  by  means  of  ceritorart  anCi  prohibition,  if 
same  appear  to  have  been  regular  and  jurisdictional. 


0 


N  APPLICATION  for  Writs  of   CeHUyrarif  Mandamiu  and  Pro- 
hibition. 


Edmond  Maurin  for  Relators. 


Respondent  Judge  and  Justice  of  the  Peace  for  themselves. 
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Sabmitted  on  briefs  March  21,  1898. 
Opinion  handed  down  April  4,  1898. 
Rehearing  refnsed,  reasons  assigned,  May  16,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  statement  of  the  relator  is,  that  on  the  71  h  of 
September,  1897,  a  judgment  was  rendered  in  their  favor  and  against 
the  defendant,  Joseph  Bradford,  by  Owen  Lenares,  Justice  of  the 
Peace  for  the  fourth  ward  of  Ascension  parish,  for  the  sum  of  one 
himdred  dollars ;  and  that  after  legal  forms  had  been  complied  with, 
and  doe  notice  had  been  served  on  the  defendant  of  the  judgment 
pronounced  against  him.  an  execution  was  issued,  and  certain  mov- 
able property  seized  in  satisfaction  of  said  judgment  and  duly  adver- 
tised for  sale. 

That  a  few  days  previous  to  the  time  of  sale,  the  judgment  debtor, 
Bradford,  presented  a  petition  to  the  aforesaid  justice  of  the  peace 
praying  for  a  writ  of  injunction  restraining  said  sale  upon  the  ground 
that  "  no  notice  of  the  trial  had  been  served  upon  him;"  but  that 
the  justice  declined  to  grant  the  writ,  ^*  because  the  ground  alleged 
for  said  writ  was  negatived  by  said  judgment  on  its  face,"  etc. 

That  thereupon  said  Bradford  applied  to  the  respondent  judge  of 
the  District  Court  for  a  writ  of  mandamus  to  coerce  said  justice  of 
the  peace  to  grant  said  injunction,  and  prohibit  further  proceedings 
nnder  said  injunction,  and  prohibit  further  proceedings  under  said 
/.  fa.  and  the  sale  thereunder. 

That  the  respondent  granted  the  writ  of  m^LndamuSy  and  upon  the 
trial  thereof  made  same  peremptory,  and  commanded  the  respond- 
ent joatice  of  the  peace  to  issue  the  writ  of  injunction  prayed  for. 

On  this  statement  of  facts  the  relators  herein  aver  that  the 
action  of  the  aforesaid  respondent  judge  in  issuing  said  writ  of  mart' 
damu$,  and  making  same  peremptory,  is  and  was  an  usurpation  of 
aothority,  and  therefore  illegal  and  void,  and  that  said  jastlce  of  the 
peace  and  constable  holding  said  fi.  fa,  are  and  were  not  bound  to 
respect  tbem,  but  should  disregard  them  and  proceed  with  the  exe- 
cution of  said  judgment  and  the  sale  of  said  property.  That  the 
writ  of  mandamus  does  not  lie  to  compel  a  judge,  or  court  of  inferior 
JQrisdiction  to  grant  an  injunction  in  any  case  in  which  be  is  vested 
with  a  judicial  discretion  either  to  refuse  or  to  issue  said  writ ;  and 
in  this  particular  instance  the  relators  aver  that  the  petition  for 
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injonctiOD  "  vas  in  direct  conflict  with  tbe  decree  of  tbe  corn 
the  justice  of  the  peace. 

Od  the  foregoiog  representations,  relators  demand  relief 
orari  and  prohibition  as  to  the  act  of  the  respondant  jndge 
mandamut  to  compel  the  aforesaid  jnstlce  of  the  peace  and  i 
to  disregard  said  Injnnctloa  sait,  and  proceed  with  said  e 
and  sale. 

The  respondent  substantially  returns  that  on  the  foregoii 
ment  of  the  relators'  petition  he  entertained  the  opinion 
respondent  Jostlco  of  tbe  poace  was  without  any  discretii 
premises,  because  tbe  law  declares  that  wiien  an  ezecntlot 
proceeded  with  contrary  to  law,  an  injunction  must  issue  i 
for,  and  no  discretion  is  given  in  such  case,  to  the  judf 
applied  to  for  it — citing  Code  of  Practice,  Art.  29B,  No.  10. 

That,  as  under  the  law,  the  sworn  allegations  of  the  pe 
injunction  are  to  be  taken  as  true,  the  judgment  eoagi 
enjoined  was  absolutely  null  and  void,  however  perfect  i 
might  have  appeared  to  have  been. 

That  in  his  opinion  it  was  tlie  plain  duty  of  tbe  jnati' 
peace  to  have  granted  the  writ  of  injonction,  because  he  wi 
with  no  discretion  In  tbe  premises  at  all.  Evidently  an  ii 
was  the  only  remedy  the  alleged  judgment  debtor  bad;  s 
alleged,  the  proceedings  in  the  justice  court  were  illegal,  and 
of  tbe  trial  had  been  served  upon  him,  the  defendant  was  ei 
have  the  proceedings,  under  the  judgment  and  execution, 
C.  P.  608. 

The  assignment  by  the  justice  of  the  peace  of  the  perfect  i 
of  tbe  proceedings  in  his  court  on  the  face  of  the  papers  a 
sufficient  warrant  for  his  refusal  of  the  writ  of  injunction,  > 
as  a  novel  proposition,  indeed.  Such  a  theory  being  n 
would  result  in  stating  every  injunction  out  of  court,  it  need 

Notwithstanding  the  point  has  not  been  raised  in  the  pie 
argument,  it  has  become  necessary,  that  we  should  consider 
or  not  tbe  respondent  judge  has  legal  power  to  grant  th 
mandamus  under  tbe  circumstances,  same  not  having  been 
in  aid  of  tbe  appellate  jurisdiction  of  his  court. 

Tbe  Constitution  confers  upon  this  court  tbe  power  to  i 
writ  in  aid  of  its  supervisory  jurisdiction.     Article  90. 

It  confers  upon  the  Judges  of  tbe  courts  of  appeal  tbe 
grant  tbe  writ  "  in  aid  of  their  appellate  jurisdiction."     Art 
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In  the  Constitution  there  is  no  provision  on  the  subject  with  regard 
to  the  district  judges;  consequently,  the  law,  in  that  respect,  was 
allowed  to  remain  as  it  existed  before  the  adoption  of  the  Constitu- 

tiOD. 

It  is  worthy  of  remark,  however,  that  mention  of  this  power  was 
necessary  with  regard  to  the  Supreme  Oourt,  because  that  instru- 
ment, for  the  first  time,  conferred  upon  it  supervisory  jurisdiction. 
And  it  was  equally  necessary  that  mention  should  have  been  made 
of  the  grant  of  power  to  the  judges  of  the  courts  of  appeal  because 
there  were  no  such  courts  in  existence  prior  to  its  adoption. 

Recurring  to  the  power  of  the  district  judges  to  grant  the  writ,  we 
find  that  the  provisions  of  the  Code  of  Practice  furnish  ample  war- 
rant  for  its  exercise  by  them. 

They  are,  that  '*  this  order  ♦  •  ♦  can  be  issued  by  courts 
whose  jarisdiction  in  civil  matters  exceeds  one  hundred  dollars,"  etc. 
Article  836. 

*'  It  is  only  the  court  wBich  exercises  appellate  jurisdiction  over  an 
inferior  court  that  can  direct  to  the  latter  an  order  to  perform  any 
of  the  duties  belonging  to  it."     Article  839. 

It  is  quite  apparent  that  the  judges  of  the  district  courts  fulfil  all 
the  requirements ;  and  it  is  manifest,  that  the  power  of  these  judges 
is  not  limited  to  causes  wherein  the  writ  comes  in  aid  of  their  appel- 
late jurisdiction,  but  extends  to  all  classes  of  causes  because  they  are 
judges  of  courts  which  exercise  appellate  jurisdiction,  as  well  as  ordi- 
na  ry  civil  jurisdiction . 

The  province  of  the  writ  is  to  command  '*  judges  of  inferior  courts 
*  *  •  to  render  justice,  and  to  perform  the  duties  of  their 
offices  conformably  to  law."  Article  837.  Not  in  aid  of  their  appel- 
late jurisdiction,  but  generally. 

**  The  object  of  this  order  is  to  prevent  a  denial  of  justice  *  *  * 
and  it  should  therefore  be  issued  in  all  cases  where  the  law  has 
assigned  no  relief  by  the  ordinary  means,  and  when  justice  and  rea- 
son require  that  some  mode  should  exist  of  redressins:  a  wrong,  or  an 
abuse  of  any  return  whatever."     Article  830. 

True  it  is  that  a  great  many  cases  can  be  cited  wherein  mandamus 
will  not  issue  where  there  is  an  adequate  and  sufficient  remedy 
afforded  by  appeal;  but  the  converse  of  that  proposition  is  equally 
true,  and  it  has  been  decided  that  in  case  an  appeal  from  an  order 
refusing  an   injunction  would  be  either  an  inadequate  or  ineffectual 
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remedy,  mandamu$  Ilea  (o  coerce  the  granting  of  injnnctli 
ex  rel.  Murray  vs.  Jadge,  86  An.  082;  State  exrel.  Railroad 
VB.  Jndge,  36  Ad.  218. 

Tbat  rule  applies,  particularly,  to  coarte  ol  record;  b 
apply  witb  stronger  lorce  to  those  not  posBOssing  any  re 
those  of  iustices  of  the  peace.  On  account  of  their  ki 
records,  greater  abnaea  are  likely  to  ariae;  and  hence  tl 
greater  need  for  stricter  surveillance  over  tbem,  and  for  tl 
and  speedy  exercise  of  repreaaive  meaanrea  to  prevent  i 
keep  them  within  proper  bounds. 

We  are  of  opinion  that  the  case  presented  was  one  w 
within  the  jurisdiction  and  competency  of  the  reepondent  hi 
we  therefore  decline  to  interfere  therewith. 

It  is  therefore  ordered  and'  decreed  that  the  preliminar; 
annulled  and  set  aside,  the  relator's  demand  be  rejected,  an 
taxed  against  tbem. 

On  Application  foe  RsHBAKiNa. 
Relators  complain  that  the  respondent  made  a  writ  of  i 
peremptory,  commanding  Owen  Lanarea,  jnatice  of  the 
grant  a  writ  of  injunction,  restraining  an  execution  sal 
judgment  which  he  had  theretofore  renderedagalnstJoaepb 
in  their  favor;  said  justice  of  the  peace  having  declined  to 
the  reason  that  '*  the  ground  alleged  (or  the  writ  waa  nej 
said  judgment  on  its  face." 

The  ground  assigned  for  the  injunction  was  and  la,  that  " 
of  the  trial  had  been  served"  upon  the  judgment  debtoi 
in  injunction ;  and  the  relators  allege,  as  cause  for  the  wr 
tiorari  to  Issue,  that  "  the  petition  for  iDjanction  was  In  dl 
fllct  with  the  decree  of  (his)  court  " — the  perfect  regular! 
proceedings  Id  his  court,  on  the  face  of  the  papers,  aftort 
clent  warrant  (or  his  refusal  of  the  writ. 

The  drift  of  connsel's  argument  is  (1)  that  the  remedy  o: 
ant  Bradford,  if  any  be  bad,  was  by  appeal;  (2)  tbat  his 
ing  by  injunction  was  a  collateral  attack  upon  the  judgmen 

First— II,  as  relators  allege,  the  records  In  the  justice  c 
the  jndgrapDt  therein  rendered,  negative  the  defendant's  i 
in  terms,  could  an  appeal  have  afforded  an  adequate  ood 
remedy? 
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We  need  not  affirm  that  it  was,  or  was  not,  in  the  instant  case ;  as 
in  the  exercise  of  the  snpervisory  power  of  this  court  by  certiorari 
it  can  grant  relief  only  when  some  illegality  or  nullity  in  the  pro- 
ceedings has  been  pointed  out. 

The  employment  of  the  writ  of  mandamus  by  the  respondent  was 
the  exercise  of  an  ordinary,  not  an  extraordinary  jurisdiction. 

And  in  State  ex  rel.  Murray  vs.  Judge,  36  An.  578,  we  said  the 
court  "  will  issue  the  writ  in  its  discretion,  according  to  the  excep- 
lional  features  of  each  case  submitted." 

Conseqnently,  if  it  be  conceded  that  it  was  a  doubtful  proposition 
whether  or  not  a  proper  case  was  presented  for  the  allowance  of  an 
injunction,  the  respondent  was  of  that  opinion  and  made  the  m>anda- 
mu8  peremptory;  and,  on  the  disclosures  made  in  the  record,  we  do 
not  feel  warranted  in  saying  that,  in  so  doing,  he  abused  the  discre- 
tion which  the  law  accords  him. 

Second — As  to  whether  the  proposed  injunction  proceeding  was  a 
collateral  attack  upon  the  judgment  which  was  assailed,  is  foreign  to 
the  issae  raised  herein,  as  it  neither  appertains  to  the  illegality  of 
the  mandamuSj  nor  to  the  jurisdiction  of  the  respondent.  On  the 
trial  of  the  injunction  it  might  so  appear;  bat  the  qnestion  lies 
beyond  the  domain  of  our  snpervisory  jurisdiction.  In  this  case  we 
are  dealing  with  the  judge  who  made  the  writ  of  mandamus  peremp- 
tory and  not  with  the  injunction  proceedings. 

Rehearing  refused. 


No.  12,636. 

Solomon  Reinach  and  Santo  Oteri  vs.  New  Orleans 
Improvement  Company,  Limited. 

A  tax  sale  based  on  asbessments  against  the  recorded  owner  holding  under  titles 
conTejiDg  ownership  bind  all  previous  owners  by  whose  acts  or  acquiescence 
!»ueb  titles  are  placed  on  the  public  records,  thus  becoming  guides  for  the 
assessors. 

HDe  who  witnesses  an  act  of  sale  is  precluded  from  afterward  asserting  title  to  the 
property  against  the  purchaser  who  accepts  the  conveyance  in  part  on  the 
faith  implied  by  the  witness'  signature.    Bigelow  on  Estoppel,  p.  451. 

At)  act  of  sale  absolute  in  form,  though  the  real  consideration  be  the  indebtedness 
of  the  vendor  to  the  purchaser,  binds  the  Tendor  as  effectively  as  If  the  price 
was  paid  in  cash. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^    Th^ard^J. 
32 
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Relnacb  and  OtetJ  vi.  IiaproTsment  Co.,  Ltd. 
Ba^min  Ory  for  Plaintiffs,  Appellees. 

Carroll  <£  Carroll  lor  Detendant,  Appellant. 

ArKDed  and  submitted  Marcb  7,  1893. 
Opinion  handed  down  April  4,  1898. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  delendant  appeals  from  the  jadgment  co 
iog  it  to  pay  plaintiffs  one-half  the  price  ot  property  hongbt 
asder  the  agreement  (or  the  purchase  on  the  joint  accono: 
plaintiff  and  tfae  defendant. 

Under  this  agreement  for  the  parchaae  ot  the  property 
account,  the  plaintiffs  became  the  purchasers,  but  objeclei 
title  tendered,  and  refused  to  pay  the  price.  This  led  to 
against  the  plaintiffs  to  compel  compliance  with  their  pan 
which  suit  the  objections  to  the  title  were  deemed  inanfflcien 
conrt,  and  plaintiffs  were  held  bound  lo  take  the  title  and 
price.  Savings  Bank  in  Liquidation,  48  An.  1428.  Thus  cc 
to  pay,  the  plaintiffs  bring  this  suit  for  one  half  the  amount  i 
which  they  claim  defendant  is  bound  by  the  agreement  undi 
the  property  was  purchased. 

The  petition  avers  the  agreentent  with  the  defendant  to 
property  on  joint  account,  that  plaintiffs  have  paid  ihe  prii 
the  indgment  condemning  them  to  take  the  title,  and  clai 
defendant  be  decreed  to  pay  one'halt  the  price  according  to  ii 
ment.  The  answer  is  the  general  Isane,  with  the  defences  ol 
in  the  title,  and  (bat  defendant,  no  party  in  the  suit,  resultii 
judgment  condemning  plaintiff  to  accept  the  title,  is  not  b 
that  judftntent. 

We  are  inclined  to  think  defendant  is  bound  by  the  ji 
condemning  plaintifTs  to  take  the  title.  When  that  e 
brought  the  purchase  had  been  made  in  plaintiff's  name 
the  agreement  they  were  to  buy  on  joint  accoui 
defendant.  Plaintiffs  defended  the  suit  for  the  joint 
The  suit  against  plaintiffs  wai  of  some  months'  c 
The  defendant  claims  it  had  no  notice  ot  that  i 
the  statement  of  (acts  it  Is  admitted  the  president  and  : 
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of  the  defendant  coinpany  would  testify  tbey  were  not  notified. 
On  this  question  of  notice  in  addition  to  the  pendency  of  the  sait 
for  months  affecting  defendant's  liability  brought  against  and 
defended  by  the  associate  of  the  defendant  in  the  purchase,  there  is 
the  testimony  that  one  of  plaintiffs  communicated  with  the  president 
of  the  company  in  reference  to  the  suit  and  its  defence.  Against 
thlB  testimony  there  is  only  the  admission  the  president  and  attorney 
woald  testify  they  had  not  been  notified.  Under  our  jurispru- 
dence res  judicata  prevails  although  the  party  resisting  that  excep- 
tion was  not  a  party  to  the  record,  if  in  point  of  fact  identified  in 
interest  with  the  defendant,  he  assents  to  the  defence  for  both,  by 
the  defendant  who  is  sued,  and  the  assent  may  be  implied.  Johnson 
vs.  Weld,  8  An.  126.  After  that  defence  has  failed,  it  seems  to  us, 
under  the  circumstances  of  this  case,  the  defendants  are  not  free  to 
dispute  their  share  of  the  liability  arising  from  their  agreement  to 
bay  the  property  on  joint  account,  and  after  their  associate  in  the 
agreement  has  been  compelled  to  pay  the  whole  price  of  which 
defendant  was  to  bear  one -half. 

But  we  have  considered  the  defences  to  the  title,  the  defendants 
contend  were  not  passed  on  in  the  suit  to  compel  plaintiffs  to  accept 
the  title.  The  property,  it  is  conceded,  belonged  to  J.  Q.  Bailey, 
and  by  conveyances  from  a  number  of  parties  claiming  to  be  bis 
heirs,  was  sold  to  John  W.  Bailey,  by  acts  dated  one  in  1845  and 
another  in  1859.  John  W.  Bailey  conveyed  to  Warner  Van  Nordenin 
1868.  Under  two  assessments  against  Van  Norden,*'the  property  was 
Mid  for  taxes  in  1876;  then  conveyed  by  the  tax  sale  purchaser  to 
the  president  of  the  Louisiana  Savings  Bank  and  his  acquisition  has 
been  adjudged  against  him,  to  have  been  for  the  bank.  Raymond 
vs.  Palmer,  47  An.  786.  The  plaintiffs  hold  by  sale  from  the  bank. 
The  alleged  defects  are,  that  in  these  earlier  conveyances  from  the 
Baileys  to  John  W.  Bailey,  there  is  no  proof  of  the  heirship  of  his 
vendors;  besides  some  of  the  titles  are  not  in  authentic  form  and 
the  [signatures  are  not  proved,  and  further  the  acts,  it  is  insisted, 
nominally  on  sales,  are  in  the  common  law  form  of  a  nominal  con- 
sideration, and  love  or  affection  and  hence  to  be  deemed  donations 
liable  to  redaction  in  the  event  that  these  vendors  of  1845  and  1859, 
should  leave  forced  heirs.  Van  Norden's  title  is  alleged  to  be  de- 
fective, because  his  wife  living  in  1876  died  subsequently;  that 
Guthrie,  the  purchaser  at  the  tax  sale,  acquired  for  Van  Norden, 
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conveyed  to  Palmer  for  the  back  at  Van  Norden'B  reqaest; 
claimed  the  bank  held  tbe  title  not  absolotely  bat  onlj  to  bo 
indebtedness  of  Van  Norden,  hence  tbe  ownership  contlnnlDi 
it  ia  insisted,  at  hia  wite'a  death,  tbe  title  to  one  half  vestec 
now  in  her  hair. 

We  think  tbe  defecta  anpposed  In  the  title  of  John  W.  Ba 
vendor  of  Van  Norden,  whatever  their  intrlnalc  force  or  wi 
mast  be  deemed  removed  by  the  tax  Bale  of  1876.  The  titli 
previonB  owners  became  merged  by  their  own  acts  and  long 
cenc#  in  John  W.  Bailey.  For  all  pnrposea  of  taxation  1 
the  recorded  owner.  The  tax  aale  on  the  aseessmenta  aga 
bonnd  previoDS  owners  as  it  bound  blm,  nnlees  for  defectt 
alleged  or  proved  In  the  tax  sale.  Any  sabseqnent  pQrcbae 
sncceaafnlly  nrge  the  tax  sale  against  any  claim  of  the  6 
there  were  any  basis  for  such  claims. 

The  bank  holds  under  tbe  tax  title  to  Oathrie;  Van  Non 
neaaing  tbe  act,  an  estoppel  against  him  from  ever  dispa ting 
veyance.  Bigelow  on  Estoppel,  p.  461.  Itls  claimed  in  the  a 
that  Gatbrie  was  only  a  nominal  owner  purchasing  for  Van 
and  at  hla  reqneat  conveying  to  the  bank.  Whether  nontin 
Van  Norden,  the  owner  againat  whom  the  taxes  are  assi 
bound  by  the  conveyance  to  the  bank.  It  is  claimed,  too,  that 
veyance  to  the  bank  was  to  secure  Van  Norden'a  indet 
Raymond  vs.  Palmer,  47  An.  786.  It  was  none  the  less  an 
transfer,  and  we  know  no  reason  why  the  act  does  not  avail  i 
because  the  real  consideration  was  an  Indebtedness  to  tbe  pt 
This  conveyance  by  Gatbrie  to  the  bank  was  in  1876,  and  in 
to  the  right  that  Van  Norden  may  bave  had,  bis  signature  I 
concluded  him  the  a&me  aa  if  he  had  been  the  vendor.  Hie  i 
aubaeqaently,  and  hence  never  was  vested  with  any  title, 
claim  we  flad  in  tbe  record  of  date,  1896,  it  ia  tme  w 
bind  his  wife's  heir  it  she  bad  any  claim,  but  practically  b 
wife's  death  Van  Norden  had  diveated  btmaelf  of  title.  1 
claim  is  an  additional  though  nnneceaaary  ground  to  mail 
title  of  tbe  bank,  and  tbat  of  plainClffa  derived  from  the  ban 

It  ia  therefore  ordered,  adjudged  and  decreed  that  the  d 
be  credited  with  four  hundred  and  tbirty-tbree  dollara  a 
centa  depoaited  by  him,  and  as  thus  amended  the  ]adgroe 
lower  court  be  and  it  ia  hereby  affirmed. 
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No.  12,699. 

Qeobob  H.  Russell  vs.  Shrbvbport  Bblt  Railway  Company 

BT  als. 

It  Is  oaoal  to  have  a  motorman  and  oondaotor  ou  a  train  consisting  of  a  car  and 

trailer  carrying  passengera. 
Approaching  a  railroad  crossing  on  a  steep  grade  the  train  of  defendant  com- 
pany was  not  stopped  owing  to  the  fact  that  It  was  not  controlled  by  the 

motorman. 
The  result  was  that  It  rah  into  the  passing  train  of  the  Texas  A  Paciflo  Railway. 

At  the  moment  of  the  collision  plalntlif,  a  passenger  on  defendant's  train 

leaped  off  and  was  injured. 
The  daty  was,  by  the  ordinances  of  the  municipality  and  rules  of  safety,  Imposed 

apon  the  defendant  train  to  stop  at  the  crossing.   It  was  not  stopped. 
The  ordinary  care  due  passengers  was  wanting.    There  was  only  a  motorman  and 

no  condactor  on  the  train  to  properly  apply  back  brakes.  There  was  actionable 

negligence. 

A  PPEAL  from  the  First  Jadicial  District  Oourt  for  the  Parish  of 
^    Caddo.    Land,  J. 
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Jod  Edward  Dean^  Wise  db  Hemdon  for  Defendants,  Appellants. 


Argaed  and  submitted  March  23,  1898. 
Opinion  handed  down  April  4,  1898. 


The  opinion  of  the  court  was  delivered  by. 

Brbaux,  J.  This  was  a  suit  by  plaintiff  against  defendants  for 
damages  for  personal  injuries. 

Plaintifr,  and  his  son,  a  minor,  were  passengers  upon  the  train  of 
the  defendant  company. 

The  train  was  made  up  of  two  cars ;  one  a  motor,  and  the  other  a 
trailer. 

The  Texas  &  Pacific  Railway  Company  track  in  the  city  of  Shreve  - 
port  is  crossed  nearly  at  right  angles  by  the  defendant  Shreveport 
Belt  Railway  Company,  an  electric  street  railway. 

About  the  distance  of  a  square  from  the  intersection  of  the  two 
roads  the  incline  or  descent  over  which  the  cars  of  the  defendant 
company  move  is  abrupt  and  steep. 
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The  train  of  tbe  Texas  &  Paclflc  Railway  Company  was  oi 
time. 

In  the  evening,  wliile  it  was  still  daylight,  tbe  train  ot  th 
ant  compauy,  in  charge  of  one  man  only,  the  motorman,  c 
without  any  restraint  down  the  incline  to  the  crossing  o 
roads  and  ran  into  tbe  passing  train  of  the  Texas  &  PaciS 
Company,  moving  over  the  crossing  place  at  the  time  ot  the 
la  this  collision  the  tront  platform  of  the  street  cars  was  o 
and  the  train  was  greatly  jarred  by  the  enconater. 

There  had  been  a  condnctor  on  these  cars.  He  got  off  (a 
tance  prior)  some  distance  from  the  place  of  the  accident 
tbe  cars  in  charge  of  the  motorman  alone ;  who  only  bad  a 
experience  as  motorman. 

No  fault  was  found  with  the  Texas  &:  Paciflc  Rsilnay  C 
passing  train. 

Petitioner  it  appears  (Just  before  the  train  on  which  he  « 
senger  struck  the  Texas  &  Paci&c  Railway  Company  tralc 
off,  and  fell  on  bis  sbonldera.  One  of  the  sbonldera  waa 
dislocated  and  an  arm  bruised. 

He  uuderwent  medical  examination  at  tbe  trial  before 
and  there  was  external  evidence  ot  the  injnry  which  t) 
cians  in  their  testimony  of  record  described.  After  the  ac 
had  been  under  treatment  ot  physicians,  who  also  testified 
to  tbe  injury. 

The  son  ot  plaintiff,  who  was  sitting  In  the  cat  with  petit 
not  leap  to  tbe  ground.     He  was  only  slightiy  injured. 

Tbe  motorman  also  jumped,  just  prior  to  tbe  accide) 
moment  before  the  collision. 

There  were  passengers  who  remained  in  their  seats,  wb 
attempt  to  jump  oat,  who  were  not  injured. 

The  sheritr  was  made  a  party  defendant.  The  record 
that  at  the  time  of  the  accident  the  defendant  company  % 
seizure,  made  by  a  judgment  creditor.  The  operations  of 
were  conducted  under  an  agreement  with  the  sheritt. 

The  Judgment  imder  which  the  seizure  had  been  made,  « 
proper  to  state  in  justice  to  tbe  defendant  company,  altt 
fact  has  no  bearing  In  this  case,  was  subsequently  paid,  and  I 
erty  was  released  from  seizure. 

The  case  was  tried  by  jnry.  The  verdict  for  the  plaintlt 
one  thonsand  dollars. 
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From  the  judgment  of  the  court  affirming  the  verdict,  the  defend- 
ant appeals.  Before  the  court  plaintiff,  in  his  answer  to  the  appeal, 
applied  for  an  increase  of  the  amount  allowed. 

It  is  clear  in  our  judgment,  that  defendant  did  noc  make  reasona- 
able  and  proper  exertions  to  see  before  hand  and  avoid  the  collision. 

The  usaal  signal  had  been  given  by  the  Texas  &  Pacific  Railway 
Company,  of  the  approach,  but  this  it  appears  served  no  purpose ; 
the  motorman  could  not,  or  did  not  check  or  stop  his  cars.  He  lost 
control  of  the  cars,  and  could  not  stop  or  check  the  sliding  of  the 
cars  down  the  incline  in  time  to  prevent  the  collision. 

A  short  time  preceding  the  accident  near  the  top  of  the  hill,  at  a 
point  where  there  was  already  some  incline,  just  prior  to  the  steep 
grade,  one  of  the  passengers  having  come  to  her  landidg  place,  rang 
the  bell;  the  motorman  did  not  stop  the  car  in  obedience  to  her  call. 

He  applied  the  front  brakes  and  reversed  the  current,  but  this 
did  not  stop  the  car.  The  wheels,  by  the  sudden  application  of  the 
brakes,  were  locked,  and  thereafter  the  wheels,  instead  of  turning  on 
the  rail  down  the  incline  to  the  crossing,  slided  down. 

The  passenger  who  desiried  to  alight  was  constrained  to  remain  on 
the  car,  until  a  few  moments  later,  when  she,  about  the  time  peti- 
tioner jamped,  also  leaped  to  the  ground  to  escape  from  the  danger 
of  the  collision. 

The  evidence  discloses  that  there  was  no  difficulty,  or  should  have 
been  none,  in  stopping  the  cars  at  the  place  of  the  accident.  The 
evidence  also  shows  that  the  brakes  were  in  excellent  condition, 
they  were  applied  with  sudden  force  to  the  front  car,  and  the  effect 
was  to  lock  them  and  cause  a  slipping  of  the  wheels  on  the  rails  as 
JQst  Stated. 

There  was  no  conductor  to  timely  and  properly  apply  the  back 
brakes  to  the  rear  of  the  second  car.  The  momentum  of  the 
trail  car  thereby  added  to  the  trouble.  A  lad  who  was  a  passenger 
on  the  trail  car  jumped  to  the  back  brake  and  tried  to  help  the  mo- 
torman by  applying  them.  This  did  not  suffice  to  prevent  the  col  - 
iision,  nor  did  it  have  the  effect  of  relieving  the  defendant  company 
from  the  responsibility. 

There  was,  as  we  take  it,  absolute  necessity  for  the  presence  of  a 
conductor  to  assist  the  motorman,  who  had  only  been  a  short  time 
in  the  service  dt  the  company.  The  municipal  regulations  of  the 
city  require,  as  well  as  the  common  rules  of  safety,  the  motorman  to 
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atop  tbe  cara  at  th«  croaaings.  There  was  manlfeBlIf  negllg 
the  part  of  defendant,  and  an  amonnt  is  doe  for  tbe  injary. 
car  companies  nmst  exercise  reasonable  care  to  provide  si 
nnmber  of  men  to  properly  move  and  operate  its  cars. 

This  brings  as  to  tbe  question  of  the  amonnt  of  the  damage 
should  be  allowed. 

Plaintiff,  a  few  days  after  baving  received  tbe  ininries  for  i 
seeks  to  recover  damages,  served  as  a  jaror  in  a  jnry  case  wt 
fonr  days. 

He  did  not  ask  to  be  excnsed  from  jnry  service  and  was  n( 
to  complain,  as  far  as  tbe  evidence  discloses,  of  his  injuries 
the  fonr  days  of  his  service  on  jnry.  With  reference  to  jnry 
and  consequent  inference,  it  was  arged  by  defendants  that 
jniies  were  not  as  great  as  contended  by  plaintiff,  who  did  d 
apply  to  tbe  conrt  to  be  excused. 

We  can  only  say,  it  is  not  sorprising  that  defendant  made 
the  service  of  tbe  pli^ntifT  as  Jnror,  and  contended  upon  thai 
that  the  Injnries  were  not  as  great  as  alleged.  A  citizen  verj 
thinks  that  an  accident  of  any  sort  is  not  excnse  enongb  for 
tion,  by  order  of  ponrt,  from  jnry  service.  Yet  there  may  b« 
tions.  It  may  be  that  petitioner  is  of  the  number  who  serve 
though  not  well  enough  to  attend  to  bnaineaa  of  their  own. 
evidence  was  not  conclusive  on  this  point,  we  would  be 
believe  that  petitioner  was  an  exception.  But  the  evident 
juries  received  was  simple  to  overcome  all  presumption  ariili 
service  on  jnry  a  short  time  after  the  accident. 

It  (the  injury)  may  not  have  been  as  great  as  alleged;  it 
that  petitioner  was  injured  and  suffered  pain.  Tbe  facts  wit 
ence  to  damages  are  not  quite  ascontrollingin  this  case  as  th 
in  the  case  of  Plournay  ag^nst  Shreveport  Belt  Line,  jnat 
down.  We  therefore  do  not  change;  as  to  the  amonnt  of  t 
diet  of  the  jnry  and  the  judgment  of  the  District  Oourt. 

The  judgment  has  g;iven  effect  to  tbe  agreement  to  which  ' 
referred;  entered  Into  for  the  protection  by  the  sheriff  who  v 
porarily  in  charge  of  defendant's  railway. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  }v 
appealed  from  be  and  it  Is  affirmed. 

Blanchabd,  J.,  recused,  having  been  of  oonnsel.  * 
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No.  12,609. 

The  Southern  Wood  Manufacturing  and  Oreosoting  Company 

vs.  Wilson  Davenport. 

naintifl,  claiming  eviction  In  part,  sues  on  the  obligation  of  warranty  in  act  of 

sale. 
Hti'd:  be  Is  entitled,  under  the  facts  disclosed,  to  be  reimbursed  only  the  value  of 

the  part  evicted  from,  estimated  proportionately  to  the  price  paid  for  the 

whole. 

\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 


W.  S.  Parkerson  for  Plaintiff,  Appellant. 


A.  D,  Henriques  for  Defendant,  Appellee. 


Argaed  and  submitted  March  24,  1898. 
Opinion  handed  down  April  4,  1898. 


i 


The  opinion  of  the  court  was  delivered  by 

Blan'chard,  J.  The  plaintiff  acquired  by  purchase  from  Mrs.  Susan 
A.  Sampson  five  lots  of  ground  in  the  city  of  New  Orleans,  in  the 
sqaare  bounded  by  Front,  Lyon  and  Bordeaux  streets  and  the  Missis- 
sippi river. 

The  lots  were  designated  in  the  act  of  sale  as  Nos.  6,  7,  8,  9  and  lO 
on  a  plat  or  plan  made  in  the  year  1848  by  C.  A.  Hedin,  surveyor^ 

Tbey  adjoined  each  other  and  -all  fronted  on  Front  street  on  th& 
north,  and  on  the  Mississippi  river  on  the  south. 

The  three  first  lots  are  described  as  having  a  width  of  thirty  feet 
by  a  depth  of  one  hundred  and  fifty  feet,  more  or  less,  to  the  river, 
and  the  two  last  as  having  the  same  width  by  a  depth  of  one  hundred 
and  sixty  feet,  more  or  le««,  to  the  river. 

It  was  the  same  property  previously  acquired  by  Mrs.  Sampson 
from  Wilson  Davenport,  defendant  herein,  by  identically  the  same 
description,  for  the  price  and  sum  of  five  thousand  dollars. 

When  Mrs.  Sampson  purchased  from  Davenport  the  lots  were 
vacant.  Following  her  purchase  there  were  erected  on  the  prop- 
erty certain    improvements,    constituting    a  wood    manufacturing 
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Wood  UHnutacturfng  and  CrsoiotlDg  Oo.  va.  Uavenjion 

and  creoaoting  plant,  with  boilers,  ensinas,  cylinden 
tftnke,  tools,  wbarves,  etc.  Tbese  impravementa,  plant, 
inclnded  In  tbe  sale  to  plaintiff  company,  tbe  conalderatk 
was  five  hundred  shares  of  tbe  capital  stock  of  tbe  comi 
par  valae  ot  one  bnndred  dollars  each. 

Jnst  prior  to  tbe  purcbase  Irom  Mrs.  Sampson,  tbe  co 
faeen  incorporated,  tbe  capital  stock  being  fixed  at  oi 
thonsand  dollars,  divided  into  one  thousand  shares  of  o\ 
dollars  each. 

It  was  recited  ia  the  act  ot  Incorporation  that  Ave  hnni 
(full  paid  stock)  was  to  be  delivered  "  to  Thomas  H. 
owner,  for  his  plant  situated  on  the  Misalsaippt  river  bei 
deanx  and  Lyon  streets,"  inclading  the  real  estate  and  t 
tbe  use  ottbe  processes,  secured  to  said  Sampson  by  letl 
from  the  Federal  Government,  (or  preserving  and  treali 
etc. 

Tbe  "  Thomas  H.  Sampson  "  referred  to  was  the  husbi 
Susan  A.  Sampson,  in  whom  the  title  to  the  lots,  on  whic 
was  located,  was  vested  by  the  sale  from  Davenport. 

It  was  she  who  made  the  sale  of  tbe  lots  to  the  compan 
«ct  of  sale  recited  that  it  was  made  "with  all  lawful  war 
with  tall  subrogation  and  snbstitntion  to  all  her  rights  an( 
warranty." 

In  the  sale  o(  tbe  same  property  previoasly  by  Davenp 
Sampson  express  warranty  is  also  stipnUted. 

When  the  plaintiff  company  was  organized  preceding  ti 
from  Mrs.  Sampson,  Tbomas  H.  Sampson  became  presid 
and  L.  W.  Brown,  vice  president — the  latter  accepting  th 
Mrs.  Sampson  on  behalf  ot  tbe  company,  while  Samps< 
in  autboriiatlon  of  bis  wite. 

Something  over  two  years  atter  tbe  purcbase  from  Mrs 
tbe  company  brought  the  present  action,  not  against  Mrs 
its  immediate  vendor,  but  against  her  vendor,  Wilson 
standing  on  tbe  subrogation  and  sntMtltution  which  she 
to  it  ot  her  rights  and  actions  in  warranty  against  bim. 

The  object  ot  the  suit  is  to  recover  three  thousand  d 
Davenport,  on  the  complaint  that  In  December,  1891,  pli 
pany  was  evicted  trom  a  part  of  the  ground  which  Dav 
sold  to  Mrs.  Sampson  and  she  to  them,  being  a  strip  aboB 
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in  depth  by  a  width  clear  across  the  lots  of  one  handred  and  fifty 
feet. 

That  which  constitated  eviction  is  averred  to  be  this:  A  consider- 
able tract  of  allavion  or  batture  had  formed  along  that  portion  of  the 
city  front.  Over  this  battare  parallel  with  Front  street  on  the  north 
and  the  river  on  the  south,  what  is  known  as  Water  street  was  laid 
0T3t  and  established  in  the  year  1867  by  anthoricy  ot  the  then  city 
of  Jefferspn  (now  absorbed  into  the  city  of  New  Orleans) .  This  new 
street  crossed  the  property  in  question  about  one  hundred  and  ten 
feet  from  Front  street. 

While  laid  out  on  the  map  and  thus  designated  and  established, 
the  street  itself  was  not  actually  opened  and  put  in  use  (so  far  at 
least  as  it  affected  the  property  we  are  dealing  with)  until  August 
27,  1889,  when  an  ordinance  was  passed  by  the  council  of  the  city  of 
New  Orleans,  approved  by  the  Mayor  on  September  3,  1889,  direct- 
ing the  City  Surveyor  to  remove  existing  obstructions»from  Water 
street  and  to  open  same,  and  authorizing  a  railway  track  to  be  laid 
on  the  street  from  Louisiana  avenue  to  General  Taylor  street. 

Prior  to  this,  to-wit:  in  1880,  and  1881,  the  council  had  passed  cer- 
tain ordinances  granting  rights  and  privileges  in  and  along  the 
streets  on  the  river  front  to  the  Texas  &  Pacific  Railway  Company. 

Acting  under  these  several  ordinances,  adopted  in  1880,  1881  and 
1889,  the  Texas  &  Pacific  Company  laid  its  tracks  in  and  along 
Water  street,  and  thus  that  street  became  opened  for  use  and 
traffic  as  a  public  street  and  highway  of  the  city.  Louisiana  Ice 
Mannfacturing  Company  vs.  City  of  New  Orleans  et  al,,  43  La. 
An.  217. 

This  opening  of  Water  street  and  the  laying  of  the  tracks  of  the 
railroad  company  thereon  had  the  effect  of  dividing  the  lots  which 
the  plaintiff  had  purchased  from  Mrs.  Sampson,  and  some  evidence 
was  adduced  on  behalf  of  plaintiff  to  show  that  it  impaired  the  water 
privileges  of  the  property,  which,  it  was  claimed,  constituted  its 
chief  element  of  value  for  the  purposes  for  which  the  company 
desired  it. 

The  petition  alleges,  in  substance,  that  Davenport  claimed  and 
had  possession  of  all  the  property  from  Front  street  to  the  river; 
that  he  sold  and  delivered  all  of  it  to  Mrs.  Sampson;  that  he  war- 
ranted title  and  possession  of  it  all;  that  there  was  no  indication  of 
any  street  through   it  at  the  time  of  Mrs.    Sampson's  purchase; 
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tfakt  oefther  sbe  nor  her  veodee  (plalottB  compan;] 
kaowledge  of  the  laying  oS  and  dedication  of  a  street  tfa 
the  time  of  their'reapective  pnrohaaes;  and  that  because  t 
lug  off  and  dedication  Davenport  conld  notaeli  and  codv( 
poaaBBBion  to  that  portion  of  the  lota  covered  bj  tbe  i 
liaving  asBtimed  to  do  ao  and  hts  vendee  having  been  i 
mnat  make  reatltotion. 

Tbe  demand  was  met  bj  an  ezcepttoD  of  no  cause  ot  aci 
waa  ordered  to  stand  aa  part  ot  the  answer  to  tbe  m 
defence  on  tbe  merits  Is  that  Davenport  bad  do  knowlei 
location  of  a  street  tbroagb  the  property  at  tbe  time  of  bi 
chase  thereof,  nor  when  be  sold  it;  that  If  the  right  to 
street  existed  prior  to  or  at  tbe  date  of  his  sale  to  Mrs 
she  WBB,  in  law,  charged  with  knowledge  of  the  aamo  and 
her  peril  and  risk;  that  if  tbe  canse  of  eviction  arose  aft< 
cbase,  be  Is'ln  no  sense  responsible  for  tbe  same;  and  that 
Ing  ot  Water  street,  and  the  antborizatlon  to  laj  raih 
tbereon  were  pnbllc,  governmental  acta  of  the  city  of  Nc 
for  which  defendant  can  not  be  held  responsible. 

On  the  issues  presented  there  was  judgment  below  for 
and  plaintiff  appeals. 

The  affaire  o(  plaintiff  company  appear  not  to  have  go 
Id  the  beginning  of  1895  It  fonnd  itself  Involved  in  de 
funds  to  meet  Ita  obligations.  It  went  Into  liquidation,  wit 
and  Brown  as  hqnldating  commissioners.  In  March, 
applied  to  the  coart  for  an  order  to  sell  all  the  propi 
insolvent  corporation,  movable  and  Immovable,  to  pay  ib 
and  other  debts. 

This  order  was  granted  and  tbe  entire  property  waa  i 
offering  for  two  tbonaand  foor  hundred  and  ten  doUai 
Whittaker,  agent,  becoming  the  pnrchaaer.  Who  bla  pr 
Is  not  disclosed. 

In  the  application  for  tbe  sale  of  the  real  eatate  the  cc 
era  aet  forth  that  aince  the  company  acquired  ic  the  c 
Orleana  had  laid  out  Water  street  through  it;  that  th 
had  thus  become  divided  into  two  parts;  and  tliat  I 
should  be  sold  separately.  They  annexed  a  plan  and  aakc 
sale  be  made  in  accordance  therewith — that  is  to  say,  thi 
between  Front  and  Water  streets   be  sold  aa  lota  alx,  w 
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nine  and  ten  in  square  eighty,  with  a  front  on  the  two  streets  of  one 
bandred  and  fifty  feet,  by  a  depth  between  the  streets  of  abont  one 
hundred  and  eleven  feet ;  and  the  part  between  Water  street  and 
the  river  be  sold  as  a  certain  portion  of  ground  measuring  one  hun- 
dred and  fifty  feet  on  Winter  street  by  a  depth  between  parallel  lines 
of  about  eight  hundred  and  seven  feet  to  the  river,  together  with  all 
rights  of  batture  and  future  accretions.  The  projet  of  the  sale 
recited  that  upon  this  part  of  the  property,  viz. :  between  Water 
street  and  the  river,  is  situated  the  plant  of  the  Southern  Wood 
Manufacturing  and  Oreosoting  Oompany,  Limited. 

The  order  of  court  directed  the  property  to  be  sold  in  the  two 
parts  as  set  forth  in  the  plan  of  the  commissiopers,  and,  accordingly, 
it  was  so  advertised  and  sold. 

These  pleadings  and  proceedings  show  that  the  plant  of  plain- 
tiff company  was  located  on  the  river  side  of  Water  street.  This 
being  so,  it  would  appear  that  the  water  privileges  of  the  factory 
were  not  cut  off  or  seriously  impaired  by  the  opening  of  Water 
street  and  the  laying  of  the  railway  tracks  thereon.  It  also  appears 
that  whereas  plaintiff  company  bought  the  lots  as  having  a  depth  of 
about  one  hundred  and  fifty  to  one  hundred  and  sixty  feet,  more  or 
less,  from  Front  street  to  the  river,  in  point  of  fact  the  liquidating 
commissioners  sold  the  property  as  having  a  depth  from  Front  street 
to  Water  street  of  one  hundred  and  eleven  feet,  and  from  Water 
street  to  the  river  of  eight  hundred  and  seven  feet,  or  a  total  depth 
of  nine  hundred  and  eighteen  feet,  exclusive  of  the  fifty  feet  consti- 
tuting Water  street. 

With  the  fifty  feet  of  Water  street  added,  the  property  has  a 
depth^  from  Front  street  to  the  river,  of  nine  hundred  and  sixty- 
eight  feet.  It  thus  appears  that  Water  street,  in  passing  through 
the  lots,  has  occupied  only  about  one  nineteenth  part  of  their  entire 
depth,  and  only  to  this  extent  has  plaintiff  company  suffered  actual 
eviction. 

Conceding  that  over  the  batture  formed  by  the  recession  of  the 
river  and  attaching  as  riparian  rights  to  the  original  lots  fronting  on 
the  river,  the  city  authorities  could  lay  off  and  establish  Water 
street,  this  could  not  divest  the  riparian  proprietor  of  the  fee  of  the 
land  occupied  by  the  street^  11  An.  161;  C.  C.  658,  665.  It  can 
hardly  be  claimed  that  the  city's  action  established  anything  more 
than  a  servitude,  or  easement,  for  street  purposes  over  that  part  of 
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the  property  occupied  by  Water  street,  with  the  reanlUng 
the  riparian  proprietor  to  retake  possesaion  ot,  aad  wtb 
groand  to  bla  purposes,  should  it  ever  cease  to  be  oaed  as  a 
^  It  follows  that  plaintiff  company  has  not  been  evicted  froi 
of  the  ground  occnpled  by  the  street,  bat  only  from  Its  use 
seseton. 

Indeed,  the  petition  itself  does  not  claim  more  than  that 
tiouer  has  been  evicted  from  the  possession  of  a  portion  of  tl 
Bold  by  the  defendant. 

Bub  taking  the  view  most  favorable  to  plaLntltt  comp 
Water  street  will  remain  as  a  street  for  all  time  to  come— 
plaintiff  has  been  evicted,  for  all  practical  purposes,  of  boi 
and  the  possession  ot  the  ground  it  occoples,  what,  if  anyt 
entitled  to  recover  of  this  defendant.? 

That  recovery  is,  under  the  ci  ream  stances  of  this  case,  a 
by  the  law  appears  clear.     C.  O.  2475,  2491,  2492,  2500,  260 

Thongh  DavoDport  did  not  know,  when  he  sold  to  Mrs. 
that  Water  street  had  been  laid  out  across  the  lots  can  mal 
ference.  He  sold  the  ground  now  occupied  by  the  hi 
delivered  possession  of  it.  His  vendee  has  been  evicted 
express  terms  of  G.  C.  2514  "the  value  of  the  part  from  w 
evicted  is  to  be  relmbarsed  to  the  buyer  according  to  its  ei 
proportionably  to  the  total  price  of  the  sale." 

Plaintiff  claims  that  the  value  of  the  part  evicted  froi 
thousand  dollars,  and  there  is  testimony  to  this  effect  by  tb 
Sampson. 

But  we  can  not  accept  this  estimation.  Sampson  bases  i1 
idea  of  the  factory's  deprivation  of  water  privileges, 
already  seen  that,  by  his  own  pleadings  as  liqnidating  com 
of  plaintiff  company,  he  is  cat  off  from  this  contention.  Be 
petition  contains  no  averment  of  this  character.  Nor  does 
that  the  part  evicted  from  was,  relatively  to  the  whole,  wc 
thousand  dollars.  Nor  that  the  purchase  would  not  have  b 
bat  tor  the  inclusion  of  this  part. 

Prom  the  cirenmstances  and  sarronndings  It  is  hard  to 
impreeaion  that  no  injury  whatever  has  been  suffered  by  the 
this  property  by  reason  of  the  opening  ot  Water  street  thrc 
gives  the  property  two  additional  fronts,  and  the  laying  ot 
of  the  Texas  &  Pacific  Railway  on  Water  street  gives  it  rail 
ileges,  while  it  still  retains  Its  water  privileges. 
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itaotlal  Justice  will  be  done  by  awarding  pUiDtifl  a 
I  tbe  part  evicted  from,  estimated  propor- 
d  for  tbe  wbole. 

1  that  the  part  lost  is,  in  area,  aboat  one- 
and  one- nineteenth  ot  the  price  paid  (five 
hundred  and  elztf-three  dollars  and  fifteen 

,  adjudged  and  decreed  that  tbe  Judgment 
lied,  avoided  and  reversed,  and  it  ie  now 
'  plaintiff  do  have  and  recover  ol  tbe  defend- 
red  and  Biztf -three  dollars  and  fifteen  cents, 
on  from  jndicial  demand,  tO'wit:  April  S, 
■  with  costs  of  both  conrts. 


NO.  12,817. 
Newman  vs.  Their  Oreditobs, 
J  rule  to  abow  cause    whetber  or  Dot  tbe  prellml- 
■  tor  respite  were  iirovldencl;  liaued,  and  It  tound 
to  seasonably  reToke  the  same. 

le  party  advances  all  tbe  oapitsl  needed  by  anotber 
less,  and  whlob  atipulates  that  In  itae  event  he  dls- 
ent  ol  tbe  buslDGss,  he  may  take  poasession  of  tbe 
ties,  is  D0(  a  ■••/■••  pactum. 

licb  parties  make  between  tbemaalTsa  must  oontrol 
to  law  and  good  inoraU. 
il  District  Contt  for  tbe  Pariah  ot  Orleans, 


>r  Geo.  F.  Scbminbe,  Appellant. 

and  Dart   &  Kernan,  for  Edgar   Newman, 


May  21,  1898. 
May  30,  1B98. 

rt  was  delivered  by 

anary,  1896,  Oeorge  F.  Schminke  and  Edgar 

lies  of  copartnersbip,  formed  and  established 
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(be  commercial  Arm  of  Schmlnke  &  Newman  (or  the 
condactiag  an  electrical  constractlon  and  Bopply  baainea 
of  New  OrleanB.  The  daration  ot  the  partnerahip  waa  t 
years,  with  the  right  to  diasolve  at  any  time  by  matnal  c 

Neither  partner  poaseased  any  capita)  with  which  to  iiu 
carry  oh  the  bnainees.  A  small  sum  woe  advanced  for  thii 
Isidore  Newman,  Sr.,  and  in  consideration  thereof  it  was 
by  thepartnerstbat  If  at  any  time  they  disagreed  as  to  th« 
the  management  of  its  affairs  failed  to  meet  the  app: 
elder  Ifewman,  he  was  to  be  given  a  confeaaion  of  jadgn 
amount  of  his  advances  and  have  (nil  power  to  terminate  i 
the  copartnership. 

It  waa  stipulated  that  Schmlnke  should  draw  seventy 
and  Edgar  Newman  fifty  dollars  per  month  from  the  I 
no  more. 

The  firm  was  successral  from  the  atart.  Ita  busioei 
rapidly  and  prospered.  By  Jaly,  1896,  it  required  moi 
meet  ite  expansion  and  the  elder  Newman  was  applied  ti 
the  9th  of  that  month  the  partoera  entered  into  anothei 
in  writing  in  wh[ch  ia  was  etipnlated  that  "  for  and  in  c 
of  Isidore  Newman,  8r.,  having  agreed  to  increase  the  ai 
hundred  dollars  which  he  originally  advanced  to  the 
Schmlnke  &  Newman  to  five  thousand  dollars,  or  more, 
agreed  by  said  Schmlnke  &  Newman  that  said  Isidore  N 
shall  be  entitled  to  one -third  of  the  profits  of  said  partne 
the  other  two- thirds  being  divided  equally  between 
Schminlce  and  Edgar  Newman."  A  second  claaae  of  thii 
recited  that  In  the  event  of  disagreement  between  Scbm 
younger  Newman  in  the  management  of  the  affairs  of  t 
ship,  the  antreuder  of  the  buainess  with  all  its  atock,  ac 
receivable,  fixtures,  et«.,8bDald  be  made  to  the  elder  N« 
called  upon  by  him,  and  he  shoald  assume  all  the  liabiliti< 
Schmlnke  seventy-five  doUara  and  to  Edgar  Newman  t 
respectively,  which  it  waa  atated  ahoald  be  in  fall  of  all  t 
and  claim  In  the  business. 

Following  the  execution  of  this  new  agreement,  whi 
him  as  a  partner  in  the  concern,  the  elder  Newman  mai 
of  capital  until  the  sums  so  furnished  aggregated  eighte 
dollars.     Beyond  a   little    interest    paid   in  the    first  : 
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capital  he  bad  originally  advanced,  be  bas  received  nothing  what- 
ever from  the  business  of  the  firm  whose  entire  capital  he  had  snp- 
plied.  But  the  two  other  partners  appear  to  have  extended  a  liberal 
hand  to  themselves. 

Notwithstanding  the  stipulation  that  the  one  was  to  draw  from 
the  bosiness  only  seventy-five  dollars  per  month,  and  the  other  fifty 
dollars,  the  evidence  discloses  that  in  the  three  years  it  was  con- 
ducted preceding  the  present  litigation,  Schminke  drew  out  for  his 
own  accoont  ten  thousand  dollars  and  Edgar  Newman  seven  thou- 
eand  dollars.  These  sums  thus  absorbed  not  only  exceeded  the  profits 
of  the  business,  but  made  it  impossible  for  the  elder  Newman  to 
obtain  his  share  of  the  profits,  which  was  one-third. 

Not  only  that,  but  by  their  overdrafts  the  other  two  partners  were, 
in  the  absorption  of  his  share  of  the  profits,  running  up  a  large 
indebtedness  to  him  on  their  personal  account,  and  Schminke,  run- 
ning ahead  of  the  younger  Newman  on  his  overdrafts,  was  becoming, 
in  that  way,  largely  indebted  to  the  latter  on  personal  account. 

The  elder  Newman  could  not  permit  this  condition  of  affairs  to  go 
on.  He  sent  repeatedly  for  the  younger  men,  cautioned  them  about 
their  extravagance  and  admonished  them  that  unless  their  overdrafts 
ceased  and  they  confined  themselves  to  something  like  the  allowances 
stipulated  in  the  articles  of  agreement  he  would  be  compelled  to 
exercise  his  right  and  take  possession  of  the  business.  The  evidence 
shows  bis  course  to  have  been  one  of  leniency  and  forbearance.  His 
son,  the  younger  Newman,  seems  at  last  to  have  heeded  his  father's 
advice  and  ceased  to  overdraw.  But  not  so  with  Schminke.  He 
continued  to  overdraw  until  finally  the  elder  Newman  determined  to 
put  a  stop  to  the  business  as  then  conducted. 

He  informed  Schminke  of  this  purpose  and  suggested  and  pro- 
posed to  him  to  transfer  his  interest  in  the  firm  to  J.  K.  Newman 
(another  son),  who  would  assume  his  liabilities  to  the  creditors  as 
veil  as  to  the  other  partners,  and  pay  him  one  hundred  dollars 
besides.  This  was  what  the  articles  of  copartnership  and  the  sup- 
plemental agreement  of  July  9,  1895,  authorized  Isidore  Newman  to 
do  in  his  own  behalf.  The  only  substantial  difference  between  what 
was  thus  authorized  and  what  he  proposed  was  the  substitation  of 
bis  son,  J.  K.  Newman,  for  himself. 

Schminke  asked  time  to  consider  and  it  was  given  him.  He 
returned  with  a  suggestion  that  Mr.  Newman  make  him  another 
33 
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proposition  looking  to  tbe  parchase  by  Iiim  (Scbmlnke)  of  i 
man's)  Interest  In  the  concern.  The  latter  readily  consent 
and  proposed  that  Scbminke  should  boy  bim  ont  and  keep  ] 
of  tbe  baslnesB  blmneif,  and  to  this  end  be  agreed  to  take  a  i 
to  what  tbe  business  was  dne  him,  and  to  make  it  easy  for 
to  effect  tbe  arrangement,  be  offered  to  take  one-qnaxt 
amount  In  cash  and  tbe  remainder  In  one,  two  and  tbree  y 
six  per  cent,  interest.  Scbminke  expressed  himself  as  enl 
isfled  with  this  and  told  Mr.  Newman  he  would  accept  i 
one  or  tbe  other  of  his  offers  that  day,  and  mentioned  tl 
which  be  would  do  so. 

Instead  of  returning  at  the  hour  indicated,  he  repalrei 
connsel  to  the  court  bouse  and  there  filed  tbe  present  sui 
the  creditors  of  his  firm  (naming  Isidore  Newman  as  o 
creditors)  for  a  respite. 

In  taking  so  Important  a  step  in  the  firm's  affairs  be 
neither  of  his  copartners  and  they  were  in  Ignorance  of 
until  his  return  from  tbe  court.  His  evident  motive  was  t 
the  action  which  it  was  the  elder  Newman's  right  to  take 
agreements  upon  which  tbe  copartnership  was  based. 

Discovering  what  bad  been  done  and  strongly  objecting 
yoonger  Newman,  the  same  day,  took  a  role  in  tbe  proct 
show  canse  why  tbe  preliminary  order  for  respite  shoul 
revoked  and  set  aside.  He  averred  that  bis  partner  Scbii 
acted  without  antbority,  that  the  firm  was  solvent,  did  m 
respite,  and  that  he  (Newman)  was  then  and  there  ready  ai 
to  pay  on  its  behalf  0II  of  its  Indebtedness, 

He  averred  that  the  action  of  Schminke  was  nnjustil 
taken  Id  good  faitb,  and  was  InjnriouB  to  tbe  interest  of  tbi 
of  himself  (Newman). 

Scbminke,  through  oonnsel,  excepted  to  this  rale  as  p 
and  on  tbe  ground  that  the  preliminary  order  for  respite 
be  set  aside  la  the  summary  manner  attempted — the  n 
mover  in  rule  being  by  opposition  to  tbe  bomologatio 
deliberations  and  recommendations  (when  bad)  of  the  n 
creditors. 

There  was  no  force  in  this  exception.  It  was  proper  p 
test  by  rule  to  show  canse  whether  or  not  tbe  order  n 
(ally  and  providently  issued,  and  If  found  not  to  be  so  t 
could  seasonably  revoke  tbe  same. 
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In  hia  answer  to  the  rale  Schminke  attempted  to  justify  himself  in 

not  consnlting  his  partner  in  reference  to  the  proceedings  for  respite 

by  charging  him  with  being  a  party  to  a  conspiracy  to  crowd  him 

ont  of  the  firm. 
The  evidence  taken  on  trial  of  the  rule  negatives  absolutely  this 

allegation. 

There  was  judgment  making  the  rule  absolute  and  revoking  and 
annalllng  the  order  and  proceedings  taken  for  respite,  and  from  that 
judgment  this  appeal  is  prosecuted. 

We  find  no  warrant,  either  in  the  facts  of  this  case  or  in  the  law, 
for  reversing  this  judgment. 

The  contention  urged  on  behalf  of  Schminke  that  the  agreement  of 
Jaly  9,  1895,  is  a  nudum  pactum  and  without  legal  effect  is  not  ten- 
able. Since  Isidore  Newman,  Sr.  was  furnishing  all  the  capital 
required  by  the  copartnership  to  do  business,  the  stipulation  therein 
made  as  to  bis  authority  over  the  business  and  its  management  can 
not  be  held  to  be  unreasonable  and  improper;  and,  certainly,  the 
fonds  he  agreed  to  supply  constituted  ample  consideration  for  the 
stipulation  that  he  was  to  receive  one-third  of  the  profits  of  the 
business  venture.  Nor  did  the  force  of  this  agreement  cease  with 
the  expiration  of  the  limit  of  the  copartnership  as  fixed  in  the  arti- 
cles of  agreement  previously  executed  by  Schminke  and  the  younger 
Newman  between  themselves.  There  was  no  term  fixed  in  the 
agreement  of  July  9,  and  while  the  preceding  articles  of  copartner- 
ship between  the  original  members  of  the  firm  were  given,  in  that 
instrument,  the  duration  of  two  years,  it  is  a  fact  that  the  firm  was 
not  dissolved  at  the  expiration  of  the  two  years,  but  continued  right 
along  without  any  new  agreement,  and,  presumably,  under  the  old 
fitipnlations  and  conditions. 

The  agreements  and  covenants  which  these  parties  made  between 
themselves  most  control  in  all  things  not  contrary  to  law  or  good 
morals,  and  this  is  so  whether  we  view  Isidore  Newman,  Sr.  as 
partner  or  creditor  of  the  firm  of  Schminke  &  Newman. 

Judgment  affirmed. 
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No.  13,817. 
Edoar  Nswhan  vs.  Geo.  F.  Schuinks. 

Where  a  copartnership  agreement  provldea  tbat  In  eveaC  of  dli 
betweeD  the  copartnen,  a  third  perlon,(namiHl),  irbo  (urnlitiM 
upon  wbloh  the  buelnCM  le  conduoted.  ibould  Caka  pasaeiilDn  ot  t 
the  fl  mi,  one  otthc  purtlea  sued  b^  the  oth«r  tor  liquidation  Is  wtl 
OtoomplBlut  tbat  the  court  ahould,  on  rule  to  ahow  oauie  taken  I 
Ing  aalt,  appoint  auch  third  peraon  liquidator. 

APPEAL  from  tlie  Civil  District  Conrt  (or  the  Pariah  oi 
jeili»,  J. 

Harold  W.  Newman  and  Dart  &  Keman  tor  Plsintifl,  Api 

Jdmea  B.  Rosaer,  Jr.,  tor  Defendant,  Appellant. 

Argaed  and  submitted  May  21,  1898. 
Opinion  handed  down  May  80,  1898. 

The  oplnloD  of  the  court  was  delivered  by 

Blanchard,  J.  This  case  is  the  seqnel  of  the  precedi 
Bchmloke  &  Newman  vs.  Their  Oreditors. 

II  was  filed  in  the  lower  conrt  on  the  day  sDcceedin, 
which  the  first  was  filed.  The  two  were  consolidated 
together. 

The  present  salt  la  Instituted  for  the  liquidation  of  the 
the  firm  of  Schminke  &  Newman.  The  acts  and  doings  of  tl: 
and  the  troubles  and  disagreements  between  tbem,  wbi 
view  of  the  partner  suing,  make  dissolntlon  and  liquidation  : 
are  set  forth  in  the  opinion  handed  down  in  the  Scbmlnke  i 
case.     It  is  not  necessary  to  restate  them  here. 

Plaintitt  alleges  he  does  not  wish  to  continue  the  cop 
with  Geo.  F.  Scbmlnke  and  avers  his  right  to  dissolve  the 

He  represents  that  the  firm  is  solvent,  but  that  de 
indebted  to  the  copartnership  In  an  amount  In  excess  ot 
and  share  In  its  assets. 

He  shows  tbat  by  the  terms  of  the  original  articles  of  < 
ship  and  the  supplemental  agreement  o(  July  9,  1895  (bot 
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to  at  length  in  Schminke  &  Newman  ys.  Their  Oreditors) ,  Isidore 
Xewman,  Sr.,  who  advanced  the  capital  to  conduct  the  firm's  busi- 
ness, is  entitled  to  be  appointed  liquidator  of  the  firm. 

He  prayed  accordingly,  and  for  the  general  and  final  liquidation  of 
the  affairs  of  the  partnership. 

The  coart  below  issued  an  order  requiring  defendant  to  show  cause 
on  a  day  fixed  why  the  liquidation  should  not  be  ordered  and  why 
Isidore  Newman,  Sr.,  should  not  be  appointed  liquidator,  and 
directed,  meanwhile,  that  defendant  refrain  from  the  performance  of 
any  and  all  acta  to  the  injury  of  the  firm  and  its  affairs. 

Defendant  appeared  and  excepted  that  the  proceeding  is  in  law  an 
ordinary  action  and  can  be  tried  only  after  the  expiration  of 
the  legal  delays  allowed  for  ordinary  actions.  He  objected  to  its 
being  made,  in  any  part  thereof,  summary,  as  was  attempted  by  the 
rale  to  show  cause  why  Isidore  Newman,  Sr.,  should  not  be  appointed 
liquidator  before  the  expiration  of  the  delays  as  in  case  of  ordinary 
actions.  Reserving  his  exception  he  answered,  denying  the  right 
of  Isidore  Newman,  Sr.,  to  be  appointed  liquidator,  denying  any 
indebtedness  to  the  firm,  and  praying  dismissal  of  the  action;  but  if 
liquidation  of  the  firm's  affairs  be  decreed,  he  asked  the  appointment 
of  some  disinterested  person  to  act  in  that  capacity. 

Besides  the  rule  to  show  cause  why  Newman  should  not  be  named 
as  liquidator  served  upon  defendant,  there  was  ordinary  citation  on 
the  general  demand  for  liquidation  and  settlement  of  the  partnership 
affairs. 

The  exception  was  not  sustained  and  there  was  judgment  on  the 
rule  ordering  the  liquidation  and  appointing  Newman  liquidator. 
Defendant  appeals  therefrom. 

We  do  not  find  this  judgment  erroneous.  The  written  agreements 
relating  to  this  partnership  contemplated  and  provided  that  New- 
man, Sr.,  should  take  possession  of  the  affairs  and  business  of  the 
firm  upon  a  disagreement  arising  between  the  partners  over  its  man- 
agement. The  stipulation  was  that  in  the  event  of  such  disagree- 
ment between  the  partners  they  would,  when  called  upon  by  Newman, 
Sr.,  surrender  to  him  the  business  with  all  stock,  accounts,  bills 
receivable,  etc. 

The  disagreement  here  contemplated  did  arise,  and  in  coHse- 
quence  thereof  one  of  the  partners  sued  for  dissolution  and  liquida* 
tion.    As  part  and  parcel  of  this  proceeding  he  asks  that  Newman, 
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8r.,  be  appointed  liquidator.  It  wonld  eeem  from  tbe 
mads  by  the  partners,  which  Is  bindlnfr  open  them,  Ni 
was  empowered  to  take  possessioD  of  the  firm's  afft 
waiting  for  formal  appolntmeot  bj  tbe  court  aa  liqaida 
It  this  be  so,  and  it  can  not  be  doubted,  defendant  is  wit 
of  grievance,  without  cause  of  complaint,  that  the  o 
name  him  aa  liquidator  on  rule  to  show  cause  in  the  snl' 
one  partner  brings  against  tbe  other  to  have  Itquidatlo 
declared. 

The  extraordinary  right  given  by  the  partners  to  Newi 
take  possession  of  the  business  and  alTairs  of  the  firm  npo 
ment  arising  between  them  was,  as  was  pointed  oat  in 
in  Scfamlnke  &  Newman  vs.  Their  Creditors,  becaose  ot  t 
Newman  had  furnished  all  tbe  capital  upon  which  the  b 
being  conducted.  We  held  In  the  former  case  that  this 
f  u}  consideration  tor  the  delegation  of  such  authority,  an 
delegation  must  have  Its  legal  effect. 

If,  then,  Mr.  Newman  could  summarily  take  posaesi 
bualDess  of  the  partnership  without  proceedings  in  co 
end,  defendant  Is  without  interest  to  object  that  tbe  c< 
rule  to  show  cause,  appointed  him  liquidator  ot  its  aftain 
And  security,  which  appointment  be  has  accepted. 

Jndgment  affirmed. 


No.  12,689. 
Ohbibtiam   Kline  Vb.  SuccEsaiON  op  Thomas  B.  Murp 

D.   MUBPUBY,  ADICINISTRATOK. 

The  amount  realized  Irom  a  sale  of  tbe  propert;  under  (oreOlotnrE 
bad  beea  paid  out  to  creditors  wltb  tbe  ooDsent  ol  all  tnani 
remained  Id  the  hands  ol  the  sherilt  tor  dlslrlbutlon  an  amount 
lower  limit  of  the  court's  Jurisdiction,  and  the  claim  of  the  oppoi 
less  than  that  limit.    The  court  bad  no  Jurisdiction. 

APPEAL  from  the  Twentieth  Judicial  District  Court  tor 
of  Aacenslon.     Ouron,  J. 


Edward  N.  Pugk  for  Plaintiff,  Appellee. 


FIFTIETH  ANNUAL  REPORTS,  1898, 


519 


Kline  VB.  SaccessioD  of  Murphey. 


Edmund  Maurin  for  A.  Wilbert's  Sons  Lnmber  and  Shingle  Com' 
pany,  Third  Opponent,  Appellant. 


Argaed  and  snbmitted  December  29,  1897. 
Opinion  handed  down  January  10,  1898. 
Rehearing  refused  April  18,  1898. 


On  Motion  to  Dismiss  the  Appeal. 

The  opinion  of  the  conrt  was  delivered  by 

Breaux,  J.  The  parties  to  this  litigation  claimed  a  preference 
over  the  funds  in  the  hands  of  the  sheriff  to  be  distributed. 

The  plaintiff,  Christian  Kline,  proceeded  viaexecutiva  in  forceclos- 
ing  his  mortgage.  The  property  seized  was  sold  for  three  thousand 
five  hundred  dollars. 

We  are  informed  by  the  sheriff's  return  on  the  writ  of  seizure  and 
Bale  that  the  costs  of  the  foreclosure  amounted  to  one  hundred  and 
fifty-five  dollars;  that  the  claim  secured  by  privilege  amounted 
to  one  hundred  and  sixty-six  dollars  and  seventy-eight  cents;  that 
he  retained  in  his  hands  six  hundred  dollars  under  an  order  of  court 
to  meet  any  indebtedness  to  A.  Wilbert's  Sons  Lumber  and  Shingle 
Company,  and  the  remainder  of  the  purchase  price  was  paid  to  the 
attorney  for  Christian  Kline,  the  plaintiff. 

The  order  issued  in  accordance  with  the  petition  of  Wilbert's  Sons 
Lumber  and  Shingle  Company,  third  opponents,  directed  the  sheriff  to 
retain  in  his  hands  until  further  order  of  the  court  sufficient  of  the 
proceeds  of  the  sale  to  pay  Its  claim. 

The  sheriff  complied  strictly  with  the  order,  retained  the  fund 
stated  and  paid  the  remainder  of  the  funds  to  those  who  were  en- 
titled to  receive  them.  There  was  not  the  least  opposition  raised 
to  this  payment. 

The  only  question  remaining  for  decision  is  whether  the  interven- 
on,  Wilbert's  Sons  &  Co.  are  entitled  to  the  fund  and  privilege 
they  claim. 

The  amount  of  their  claim  is  less  than  the  lower  limit  of  this 
coort's  jnrisdiction  and  the  proceeds  of  the  sale  they  claim  is  also 
less  than  that  jurisdiction. 

The  appeal  must  therefore  be  dismissed.  We  have  no  discretion 
in  the  matter. 

It  is  ordered  and  adjudged  that  the  appeal  is  dismissed. 
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On  Application  fob  BsHBABiNa. 

Blanchabd,  J.  Third  opponenta,  A.  Wilbert's  Sons  Ld 
Bblngte  Company,  claimed  three  hundred  dollan  with  eight 
interest  from  Jntj'  23,  189fi,  and  two  hundred  dollan  ' 
rate  of  Interest  from  September  1,  L804. 

Tbey  asserted  a  superior  privilege  npon  certain  bail< 
improvements,  consisting  of  stables,  eheds,  etc.,  and  npon 
gronnd  not  exceeding  one  acre  npon  which  the  stables  a 
were  erected. 

This  was  part  of  the  mortgaged  property. 

They  asked  separate  appraisement  of  this  property.  It 
arately  appraised. 

They  aaked  an  order  to  the  aberiff  to  bold  in  hla  bant: 
entire  proceeds  of  this  property,  bot  "  sufflcUnt  of  the  pnt 
aattoty  opponent's  claim  by  preference  over  other  creditors 

The  order  of  conrt,  accordingly,  was  that  the  sherllT  rats 
hands  sufficient  of  the  proceeds  to  satiety  the  demand  of  t 
opixment. 

This  order  the  sheriff  complied  with.  He  estimated 
hundred  dollara  would  cover  the  claim,  retained  that  sum 
over  the  remainder  to  the  parties  In  interest. 

The  only  fund  tied  up  by  this  order  was  what  the  aherlS  ( 
was  sufficient  to  meet  the  claim.  The'  order  of  conrt,  indi 
least,  required  him  to  make  this  estimate,  since  it  dlrecte< 
retain  only  an  amonnt  sufficient  to  meet  third  opponent's  cl 
making  this  estimate  the  aherifl  did  so  at  bia  peril — that  is 
he  had  retained  an  insnfflcient  sum  the  complainants  conidti 
bim  responsible  for  the  deficit. 

Bat  the  crncial  fact  in  determining  the  question  of  jm 
here  raised  la,  the  order  of  coort  did  not  require  to  be  hi 
and  the  sbeilff  did  not  hold  back,  a  sum  eafficient  to  veat  t 
with  jurisdiction.  The  fund  in  diepote,  so  far  ae  these  com] 
are  concerned,  made  bo  by  their  own  pieadings  and  by  the  i 
the  court  invoked  by  them,  is  not  the  enUre  enm  of  the  pn 
the  sale  of  the  mortgaged  property,  bat  that  part  of  it  oni 
the  sheriff  was  directed  to  reserve  in   bis  hands  pending  tt 

tiOD. 

There  was  no  appeal  by  any  of  the  other  parties  having  i 
est  in  the  fond. 
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The  complainants  herein  come  before  the  court  with  a  claim  of 
OQly  five  hundred  dollars,  principal,  and  with  a  fund  reserved  in  the 
sheriff^B  hands,  as  the  result  of  their  own  act,  of  only  six  hundred 
dollars.  How  can  it  be  claimed  that  this  court  is  vested  with  juris- 
diction ratione  materia  f 

In  its  facts  herein  stated  this  case  is  to  be  distinguished  from  Murray 
78.  Sweeney,  48  An.  760,  relied  on  by  counsel  for  opponents  as  estab- 
liBhing  a  dlfTerent  rule.    But  even  there  the  court  stated  that  the 
amount  of  the  fund  in  the  sheriff's  hands  is  the  test  of  the  right  of- 
appeal. 

Here  the  amount  left  in  the  hands  of  the  sheriff  was  less  than  the 
lower  jurisdictional  limit  of  this  court. 

Rehearing  refused. 


No.  12,640. 
Paul  Lecoubt  vs.  Dexter  S.  Gasteb. 

The  elYil  courts  have  the  power  to  decide  questions  of  damages  though   It' 

inTolves  the  interpretation  of  a  criminal  statute. 
Tommke  an  officer  liable,  acting  within  the  scope  of  his  authority  as  an  officer,  it 

mast  be  shown  th&t  he  greatly  abused  his  authority ;  that  such  a  mistake  was 

made  aa  a  person  of  ordinary  care  and  intelligence  might  make,will  not  amount 

to  such  an  abuse. 

A  PPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
Hl  EUiSj  J. . 


E,  A.  0*8ulUvan  for  Plaintiff,  Appellant. 


Samuel  L.  Qilmore,  City  Attorney,  and  W.  B,  Sommerville,  Assistant 
City  Attorney,  for  Defendant,  Appellee. 


Argued  and  submitted  March  9,  1898. 
Opinion  handed  down  March  21,  1898. 
Bebearing  refused  April  18,  1898. 


The  opinion  of  the  ceurt  was  delivered  by 

Brbaxtz,  J.    This  was  an  action  for  damages  against  the  Superin  - 
tendent  of  Police  of  the  city  of  New  Orleans.    Plaintiff  claimed  that 
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th«  defendant  miBinterpreted  the  law  known  as  tbe  Snndi 
alleged  that  the  defendant  ordered  him  to  close  bis  sale 
End  every  Saturday  night  at  12  o'clock,  and  that  be,  to  a' 
closed  his  saloon. 

He  insists  that  tbe  Sunday  law  does  not  apply  to  fait  st 
it  is  exempt  trom  tbe  prohibition  contained  in  the  act. 

He  asserts  that  defendant  tor  some  time  recognized 
open  his  saloon  on  Sunday,  but  that  In  September,  18f 
npon  hioiself  to  order  plaintiff  to  close  his  saloon. 

Defendant's  exceptions  of  want  ot  jurisdiction  ratU 
and  of  no  cause  of  action  were  sustained.  Plaintiff  ap) 
tbe  jadgment  dismissing  bis  suit. 

There  Is  no  complaint  here  of  any  partlcnlar  act  of  ni 
discrl  ml  nation  In  tbe  execution  of  the  law.  We  take  it 
made  to  apply  to  all  alike  Id  the  locality  In  which  the  del 
a  saloon.  Its  proper  to  take  It  tor  granted  that  no  pa 
etaowD.     The  maxim  omnia  rite  applies. 

The  gravamen  of  the  charge  is,  that  the  statute  does  n 
the  establlBbments  located  and  maintained  where  petitic 
place  o(  hasineas. 

After  an  examination  ot  the  question  presented,  and  a 
considered  the  authorities,  we  found  no  difficulty  In  arri 
conclusion  that  as  relates  to  trespaaa  and  tbe  invasion 
rJghta  tbe  civil  courts  have  jurisdiction  to  hear  and 
auit  for  damages. 

damages  may  arise  trom  an  offence  (R.  S.  985)  recovi 
la  a  civil  court.  The  civil  courts,  in  these  cases,  may  Ib 
criminal  statutes  and  render  judgment  for  actionable 
Having  recognized  the  right  of  one  injured  to  sue  ant 
action  in  tbe  civil  courts  for  trespass  and  wrong  npon  t 
right  It  remained  tor  us  to  determine,  whether  plaintiff's 
aet  forth  a  cause  ot  action. 

The  officer  owes  a  responsibility  to  the  public.     He  is  f 
the  discharge  ot  his  functions  to  have  acted  in  accordanc 
until  the  contrary  is  made  evident.    To  anstaln  an  action 
Against  an   officer,   it  must  be  shown  tbat  he  grossly 
authority. 

It  baa  been  decided,  aa  to  him,  a  miatake  such  as  a  pen 
nary  care  and  intelligence  might  make,  will  not  amount  to 
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able  abnse.  Under  his  obligation  it  was  defendant's  duty  to  look  to 
the  enforcement  of  the  law.  The  right  of  action  against  an  officer  is 
limited.  It  must  be  shown  that  the  officer  did  negligently  that 
which  it  was  his  daty  to  do,  or  that  he  wilfully  and  maliciously  per- 
petrated an  injustice. 

If  the  error  charged,  as  to  plaintiff's  business,  consisted  in  a  misin- 
terpretation of  Sec.  2  of  Act  18  of  1886,  which  reads,  '<  provisions  of 
this  act  shall  not  apply  to"  places  of  public  resort,  of  recreation,  of 
health  and  watering  places,  and  in  a  misapplication  of  Sec.  3  of  the 
act  which  reads,  ''no  alcoholic,  vinousormalt  liquors  shall  be  given, 
traded  or  bartered,  or  sold  or  delivered  in  any  public  place  on 
said  day;"  we  do  not  believe  for  a  moment  that  the  error 
(in  seeing  to  the  execution  of  the  statute  as  difficult  to  con- 
strae  as  this  is) ,  gives  rise  to  a  cause  for  damages,  particularly  if 
it  be  not  shown  that  the  officer  was  wanting  in  good  faith  in  his 
endeavors  to  obtain  its  execution. 

In  any  case  it  must,  in  our  view,  clearly  appear  that  he  was  not 
acting  within  the  scope  of  his  authority,  owing  to  a  determination 
on  his  part  to  impose  upon  private  rights.  Nothing  here  denotes 
that  the  officer  contemplated  anything  of  that  sort. 

We  have  given  this  case  our  attentive  consideration,  and  have 
arrived  at  the  conclusion  that  the  court  a  qua  had  jurisdiction;  but 
that  a  cause  of  action  was  wanting  from  every  point  of  view. 

The  civil  courts  have  jurisdiction  because  no  one  can  inflict 
actionable  damages  without  the  risk  of  being  held  for  reparation. 

The  cause  of  action  was  wanting  in  addition  to  reasons  already 
given  because  the  plaintiff  made  no  objection  to  closing;  but  closed 
as  we  take  it,  without  the  least  protest.  His  act  has  the  appear- 
ance of  acquiescence. 

In /in€,  beyond  all  this,  we  infer  that  the  main  purpose  of  the 
action  was  to  g^t  an  interpretation  of  the  statute. 

That  interpretation  to  this  time  does  not  aeree  with  plaintiff's 
position,  but  even  if  it  did,  plaintiff,  for  reasons  before  stated  by  us, 
wonld  have  no  right  of  action. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  the  same  is  affirmed. 
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SUCCESBION  OF   MRS.    ElJZABETH  C.   EABHABT. 

Tb«  proTlBioni  of  our  Code  aad  deciilona  flxiDg  tbe  domicile  o[  tbe 
for  the  opening  of  biB  (uocenlon  clotbe  tbe  court  of  (be  domicile  will 
ladlQtloD  (oprobnte  bli  will, quality  tbe  executors  and  of  otber  Inc 
tbe  opening  ol  tbe  aucccBalou,  do  not  confer  on  Ibat  court  iarlw 
determine  the  validity  of  an  allexed  will  dlapoalug  of  immovable  pr 
auotber  State.  Civil  Code,  Arta.^Mtl  tit.;  Code  of  Practice,  Arts.  9 
Story  Conflict  of  Laws,  Seo9.  1SI,4T1;  HAn.SS. 

Tbe  effect  of  aucb  a  will  la  tor  (he  determination  of  the  courta  of  tbe  bIi 
where  tbe  Immovable  proper(y  laBl(ua(ed.   Story  Hid.;  14  An.  BS. 

Where  In  a  controveray  between  helra  In  our  courta.  It  appeara  (bat  tbe 
made  an  alleKed  will  dlaposlng  of  lauda  In  another  Sta(e,  and  (bat  tb 
will  baa  been  transmitted  to  that  State  tor  tbe  requisite  Judicial  pro 
l(  la  proper  tor  the  court  here  to  retuae  tbe  decree  that  tbe  dsceaie< 
testate  wholly  Inellectlve  to  determine  the  validity  of  the  alleged  wii] 
lanus  In  tbe  slater  State.    Story  /ifd. 

APPEAL  from  the  Civil  District  Oonrt  for  the  PudBti  of  i 
EllU,  J. 


Benjamin  Rice  Forman  for  Mra.  Virginia  B.  Fetgaaoa,  i 
Appellant. 

Dart  &  Eernan  for  Mrs.  Readman  Ross  and  Mrs.  i 
Defendants,  Appellees. 

Bernard  UcCloskey  tor  F.  B.  Earhart,  Defendant  and  Appe 

Argaed  and  submitted  March  25,  1898. 
Opinion  handed  down  April  4,  1898. ) 

Tbe  opinion  of  the  conrt  was  delivered  by 

Miller,  J.  This  appeal  is  b^  one  of  the  legal  heirs 
deceased,  Mrs.  Elizabeth  C.  Earhart,  froiu  the  jndgmoDt 
lower  court  on  tbe  petition  of  the  heir  asaertlng  rights,  i 
against  the  otber  legal  beirs. 

Tbe  record  shows  tbe  deceased  left  movable  property,  bn 
movable  property  in  this  parish  or  State;  there  la  teBtlmon? 
to  show  tbe  deceased  died  possessed  of  landed  property  in 
trict  of  Coltunbia;  tbe  legal  heirs  of  tbe  deceased  are  her  ( 
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one  the  plaintiff  and  three  others  made  defendants ;  it  is  in  proof 
that  prior  to  her  death  the  deceased  stated  in  effect  that  her  will  was 
made  disposing  of  her  property  in  the  District  of  Oolnmbia,  and  had 
requested  that  when  she  died  her  will  should  be  transmitted  to  an 
attorney  in  Washington ;  it  farther  appears  that  after  her  death  a 
paper  endorsed  as  her  last  will  was  found  in  her  bank  box  and  was 
sent  to  the  Washington  lawyer  as  she  had  requested  in  life.  The 
paper  was  not  offered  for  probate  here,  nor  was  any  claim  based  on 
it.  The  testimony  is  in  the  record  of  one  of  the  defendants  charged 
in  the  petition  with  taking  possession  of  the  property  of  the 
deceased,  and  with  suppressing  her  will,  to  the  effect  that  the 
deceased  left  only  a  watch  an  amount  of  money  in  part  intended  for 
her  grandchild,  and  that  the  residue  was  used  for  the  expenses  of  the 
sickness  and  burial  of  the  deceased,  and  that  all  her  papers  were  in 
the  box  except  that  sent  to  Washington. 

The  petition  of  the  plaintiff  filed  some  weeks  after  the  death  of  the 
deceased  sets  forth  that  she  left  children,  plaintiff  being  one  of  them; 
that  plaintiff  is  advised  that  defendants  claim  deceased  left  a  will, 
bnt  it  had  not  been  produced;  that  two  of  the  children  defendants  in 
this  sait  had  taken  possession  of  property  of  the  deceased ;  that 
plaintiff  as  one  of  the  forced  heirs  was  entitled  to  her  portion  of  the 
properly  of  which  deceased  died  possessed,  and  to  have  made  an 
inventory  of  such  property.  The  prayer  was  for  citations  of  the 
legal  heirs;  that  two  of  them  charged  with  taking  possession  of  the 
property  and  papers  of  the  deceased  produce  any  will  or  paper  pur- 
porting to  be  a  will,  and  if  a  valid  will  that  it  be  probated ;  that  if  no 
will  was  made,  the  deceased  be  decreed  to  have  died  intestate ;  that 
if  the  will  was  found  to  dispose  of  more  than  the  law  permitted,  it  be 
reduced;  that  plaintiff  be  put  in  possession  of  two -thirds  of  the 
property  of  the  deceased,  c^nless  the  other  heirs  accept,  and  in  that 
event  that  petitioner  be  decreed  entitled  to  her  proportionate  share 
of  the  property.  The  answer  of  two  of  the  heirs  is  to  the  effect  their 
mother  left  no  property  in  Louisiana,  except  movables,  found  in 
her  bank  box,  denies  that  respondents  have  taken  possession  of  any 
property,  avers  that  deceased  left  a  will  made  according  to  the  law 
of  Maryland,  of  which  they  annex  a  copy;  that  it  has  been  filed  in 
the  Orphan's  Court,  District  of  Columbia,  and  that  respondents  are 
advised  the  will,  not  in  the  form  required  by  the  laws  of  Louisiana, 
can  not  be  probated  here,  and  respondents  make  no  claim  except 
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for  each  Judgment  as  tbe  facts  warrant.  The  other  defend: 
tbe  death  of  his  deceased  mother;  that  the  plaJntiB,  respo 
two  of  the  defendants  are  her  heirs,  and  reserves  his  right 
any  will  to  his  prejudice. 

Tbe  tower  court  in  admitting  tbe  will  in  evidence  over 
objection  stated  as  the  ground  for  tbe  ruling  tbst  plaintiff 
for  tbe  production  ot  tbe  paper,  and  that  tbe  objection 
treated  as  directed  to  the  effect  of  tbe  paper.  The  jndgm' 
nized  the  plaintiff,  and  the  three  defendants  as  the  legal  b 
deceased;  decreed  tiiat  as  such  they  l>e  placed  in  poesese 
property  ot  the  succession,  aod  as  to  the  alleged  will  the 
reserved  tbe  rights  ot  all  parties  In  interest  to  assert  or 
rights  founded  on  the  paper  If  it  should  ever  be  presentc 
bate.  The  plaintiff  on  this  appeal  complains  of  tbe  jadgme 
there  is  no  decree  that  the  deceased  died  intestate. 

The  paper  produced  in  the  lower  court  not  in  tiie  form  r 
law  (or  last  wills,  was  not  sought  to  be  probated.  If  any  d( 
been  made  founded  upon  it,  the  objection  to  its  introdocti 
have  prevailed.  No  will  can  avail  as  a  muniment  ot  title  u 
bated,  nor  can  It  be  probated  anless  in  the  form  prescrib 
Code,  Article  16S7.  Aubert  vs.  Aubert,  6  Ad.  104;  1  Henuei 
p.  4S7,  No.  4.  But  the  petition  In  this  case  charged  that  < 
bad  wrongfully  possessed  themselves  of  tbe  papers  ot  the 
taken  tbe  property  she  left  from  her  bank  boxes  and  calle 
to  produce  all  papers  and  any  paper  purporting  to  be  tbe 
deceased.  To  meet  these  allOKations  tbe  testimony  of  defei 
offered  to  show  what  they  did  Id  reference  to  the  subject  : 
tlgatlon ;  that  deceased  had  stated  her  will  was  in  the  box ; 
it  should  be  sent  to  her  couDsel  in  Washington,  and  that 
copy  of  which  was  prodoced  bad  been  transmitted  to  the  i 
accordance  with  the  request  of  the  deceased.  This 
along  with  the  paper  had  direct  relation  to  the  charges  ii 
tion,  and  besides  the  paper  was  called  tor  by  the  plaintiff.  In 
of  controversy,  we  think,  the  objection  to  the  offer  of  thi 
properly  overruled,  and  the  paper  received  not  to  give  It  ( 
will,  bat  because  called  tor  and  pertinent  to  tbe  Isansa  as  i 
ants'  action  made  in  plaintiff's  petition. 

The  plaintift  contends  that  the  deceased  domiciled  here 
died,  the  lower  court  bad  tbe  jniisdiction  to  determine  the 
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dered  id  the  petition  that  she  died  intestate.  The  court  had 
the  jurisdiction  to  recognize  and  put  the  heirs  of  the  deceased 
in  possession  of  the  property  left  by  the  deceased  in  this  jurisdic- 
tion, and  that  jurisdiction  it  exercised.  The  plaintiff  is  clothed 
b3'  the  judgment  with  all  the  rights  of  the  heir  of  the  deceased 
capable  of  exercise  in  this  State.  C.  P.  1003  et  seq.  No 
decree  of  the  court  here  could  give  or  take  away  any  right  in 
respect  to  landed  property  in  another  State  possessed  by  the  deceased 
at  the  time  of  her  death,  the  title  to  which  depended  on  any  will  she 
left.  The  validity  of  such  will,  and  its  effect  as  conferring  title  to 
lands  in  another  State  were  questions  for  the  courts  of  that  State^ 
and  beyond  the  jurisdictional  power  of  our  courts.  Story's  Conflict 
of  Laws,  Sees.  474,  431;  Hughes  vs.  Hughes,  14  An.  85.  The  decree 
the  ar^^ument  claims  should  have  been  rendered,  that  the  deceased 
died  intestate,  was  entirely  beyond  the  jurisdiction  of  the  court  as 
applied  to  any  will  of  the  deceased  designed  to  affect  lands  in  the 
District  of  Columbia.  Nor  do  we  appreciate  that  the  decision  of  this 
conrt  in  Succession  of  Williamson,  3  An.  261;  Miltenberger  vs. 
Knox,  21  An.  899;  Clemens  vs.  Comfort,  26  An  269;  in  the  Succes- 
sion of  Gaines,  45  An.  1246,  nor  the  articles  of  the  Codes  cited  in 
plaintiff's  argument,  tend  to  affirm  the  right  to  the  decree  contended 
for  in  the  argument.  Succession  of  Gaines,  45  An.  1241;  Civil  Code, 
Art.  935;  C.  P.  929. .  The  articles  and  decision  fix  the  domicile  of  the 
deceased  as  the  place  of  opening  of  the  succession,  and  the  Gaines  de- 
cision in  effect  decides  that  a  will  whether  or  not  in  the  form  required 
by  onr  law,  admitted  to  probate  in  another  State,  is  entitled  to  recog- 
nition here,  when  presented  to  our  courts  accompanied  with  the  pro- 
bate decree  of  the  court  of  the  sister  State.  The  circumstance  that 
the  deceased  in  the  Gaines  case  was  domiciled  in  the  State  where 
the  will  was  probated,  afterward  recognized  here,  does  not  affect 
the  question  here,  of  the  jurisdiction  of  a  Louisiana  court,  because 
the  conrt  of  the  domicile  of  the  deceased,  to  render  the  decree  that 
the  deceased  died  intestate.  Wherever  the  domicile  of  the  deceased 
sQch  a  decree  would  be  in  excess  of  the  iurisdiction  of  the  Louisiana 
court,  as  respects  any  will  of  the  deceased  disposing  of  lands  in 
another  State.  In  view  of  the  fact  that  the  lower  court  was  apprised 
by  the  testimony  and  the  paper  itself  that  the  deceased  had  left  an 
alleged  will  disposing  of  lands  in  another  State,  and  that  the  paper 
had  been  forwarded  for  presentation  to  the  proper  court  there,  it 
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eeeme  to  as  the  court  property  confined  its  decree  to  the 
of  plaintiff  and  defendantB  as  children  and  forced  hein 
ceased.  To  hava  gone  farther  and  decreed  that  she  die 
wodd  have  trenched  on  the  jorlsdiction  of  the  proper  coarl 
trict-ot  Colnmbia,  to  determine  the  validity  of  a  will  alfi 
there.  6nch  a  decree  conid  serve  no  pnrpose  here  or  t) 
oar  opinion  was  properly  refased. 

It  is  therefore  ordered,  adjndged  and  decreed  that  tb 
of  the  lower  court  be  afllrmed  with  costs. 


No.  12,656. 
Peoples  State  Bank  vb.  St.  Landby  State  Bj 

Vhcu  an  action  Is  met  by  an  eicepllon  at  no  cBuie  ot  HOtiOD  lerc 
Id  [ta  entirety.  It  will  ddI  be  auatalned  It  tbe  pUlnClff  bave  B  rigk 

I  banlc  CO  wliom  Its  own  rerLlficate  of  deposit  haa  been  preaealed  lo 
another  bank  to  nboni  It  bud  beeo  forwarded  lor  collection  b;  . 
thereof,  can  aol,  wbco  It  has  refuaed  pajmrnt  and  declined  to  rt 
tiUcBte  to  tlie  BRencf  bank,  from  vbom  It  bad  obtained  poaaei 
preaentacioD  tor  payment,  bave  dlsmlaaed  no  action  broaghl  b; 
obtain  either  payment  of  the  certificate,  or  Its  return  to  tbe  ai 
ceptlun  that  the  plaintiff  lias  no  right  of  actloD. 

APPEAL  from  the  Eleventh  Judicial  District  Coart  toi 
of  St.  Landry.     Dupri,  J. 

Kenneth  Baillio  and  E.  D.  Saundert  for  Plaintiff,  Appel 

E.  D.  EstiUetle,  Thomas  H.  Lewis  and  E.  B.  DnimUton 
ant,  Appellee. 

Submitted  on  briefs  Febraary  7,  1898. 
Opinion  handed  down  Febraary  21,  1898. 

Plaintiff  alleged  that  on  or  abont  the  8tb  ot  March,  1897 
from  the  Metropolitan  Bank  of  New  Orleans  a  certiflcab 
issued  by  the  St.  Landry  State  Bank,  in  words  and  fig' 
Ing,  to- wit: 
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"St.  Landry  State  Bank,  No.  31.1 
"  OPEL0178A8,  La.,  March  12,  1896.     J 

"  Certificate  of  Deposit 

*'  Jalins  Meyers  has  deposited  in  this  bank  five  thousand  dollars^ 
payable  sabject  to  conditions  (see  agreement)  in  current  funds  on  the 
return  of  this  certificate  properly  endorsed. 

**  (Signed)  Fbitz  DietleinJ 

"  Cta«Wer." 

That  said  certificate  has  the  following  endorsements,  to -wit: 

**  Juiiius  Meyers, 
"  Henry  Roos. 

'<  Pay  to  the  order  of  Peoples  State  Bank, 

"  Metropolitan  Bank  of  New  Orleans. 

**  Endorsement  guaranteed.  A.  C.  Wuerpel, 

"  Pay  to  yourselves  or  order. 

^'  The  Peoples  State  Bank  of  Opelousas,  La. 

"  J.   J.  Perrodin, 

**  Cashier.'' 

That  said  certificate  was  sent  to  petitioner  to  present  to  the  said 
St.  Landry  State  Bank  in  order  to  collect  the  amount  called  for 
thereby  and  said  certificate  under  the  agreement  annexed  thereto 
was  due  and  exigible  on  the  11th  of  March,  1897.  That  petitioner 
Bent  said  certificate  through  its  runner  together  with  other  items 
which  it  had  that  day  before  collected  to  the  office  of  the  said  St. 
Landry  State  Bank  in  Opelousas,  Louisiana,  and  handed  the  same  to 
the  cashier  of  said  bank  for  collection.  That  the  said  cashier,  instead 
of  Staying  the  said  certificate,  illegally  and  wrongfully  kept  and 
detained  the  same  and  refused  to  give  it  up,,  but  addressed  to  peti- 
tioner a  letter,  a  copy  of  which  is  annexed  to  its  petition.  That 
therenpon  the  cashier  of  the  plaintiff  bank  addressed  to  the  defend- 
ant bank  a  letter  and  received  an  answer  thereto,  which  letter,  with 
its  reply  thereto,  it  also  annexed  to  its  petition. 

That  the  action  of  the  St.  Landry  State  Bank  was  illegal,  wrong- 
^  and  in  violation  of  the  custom  prevailiog  between  banks  in  the 
town  of  Opelousas  and  elsewhere ;  that  it  had  no  right  to  retain  said 
certificate,  but  was  bound  either  to  pay  or  to  return  it  to  peti- 
tioner. That  plaintiff  was  bound  to  obtain  the  return  of  the  same 
34 
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in  order  to  remit  It  to  the  Metropolitan  Bank,  or  else  to  i 
money  therefor.    That  the  said  bank  bbving  illegallj'  and  i 
taken  poBSOMion    of    aaid  certificate,   was    bonnd    for 
thereof. 

The  premiBflB  considered,  plaintiff  prays  for  jndgment  In 
condemning  the  defendant  bank  either  to  retnm  the  certi 
agreement  thereto  annexed,  or  else  to  pay  it  the  amount  o 
tiflcate,  tO'wit:  the  sum  of  five  tbonsand  dollars,  with  li 
est  from  11th  March,  1896,  antil  paid. 

In  the  letter  of  the  plaintiff  to  the  defendant  bank  (the 
referred  to  in  its  pleadings),  its  cashier  mentioned  a  certaii 
as  having  been  received  by  it  from  the  Metropolitan  ] 
which  be  stated  accompanied  his  letter,  and  declared  tb 
feDdant  bank  wonld  from  it  eee  the  necessity  nnc 
plaintiff  was  to  return  the  certificate  of  deposit  which 
sent  it  tor  collection,  and  wblcb  bad  been  handed  to 
in  plaintiff's  regular  clearings,  but  which  it  torcll 
held.  He  made  a  formal  demand  on  defendant  for  t 
diate  return  of  the  certificate,  or  the  payment 
amoDDt  thereof,  annonnclng  and  warning  it  that 
bank  wonld  hold  it  responaible  tor  the  conseqnencE 
doing  so.  Defendant  replied  that  it  was  perfectly  re8p< 
both  the  certificate  and  the  deposit  which  it  represented 
claimed  the  ownership  of  both  and  wonld  bold  tbe  same  a 
world  until  legally  diaposseaaed.  Defendant  refused  to  t 
certificate  on  the  ground  tbat  it  had  become  its  property 
of  an  agreement  bearing  date  Opelonaas,  July  31,  1896. 
excepted  that  plaintiff  bad  no  right  of  action,  reserving  !i 
answer  should  the  exception  be  overruled.  The  court  on 
the  trial  of  tbe  exception  be  postponed  nnttl  the  day  of  t 
the  case  upon  its  merits,  at  which  time  it  was  to  be  taken  i 
posed  of  before  trial  on  the  merits.  Tbat  defendant  shot 
in  the  meanwhile  without  prejudice.  Defendant  answer 
ing,  first,  a  general  denial.  Further  answering,  defendan 
that  it  was  the  owner  of  the  certiflcate  declared  npon  and 
of  money  mentioned  therein ;  tbat  it  became  the  owner  th 
era!  months  after  said  deposit  was  made,  to-wlt:  July  31 
by  transfer  and  assignment  made  by  Isaac  Roos,  Henry 
Isidore  Silverberg,  Nathan  F.  Roos  and  Henry  Roos,  Jr 
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ents  of  St.  Ijandry,  except  Henry  Roos,  Jr.,  who  was  a  resident  of 
be  parish  of  Orleans,  said  transfer  and  assignment  being  evidenced 
y  a  written  contract  ezecated  and  signed  by  defendant  and  by 
B8&C  Boos,  who  acted  as  agent  for  his  said  associates  therein ;  that 
>y  the  same  the  said  Isaac  Boos  and  his  associates  purchased  from 
he  defendant  bank  its  claim  of  fifty -four  thousand  three  hnndred 
ind  thirty- seven  dollars  against  the  late  firm  of  J.  Meyers  &  Oo. ;  the 
laid  Boos  and  his  associates  agreeing  and  promising,  as  part  of  the 
^nsideration  of  the  transfer,  that  the  defendant  should  not  be  held 
to  account  for  the  sum  of  money  deposited  in  the  defendant  bank  by 
Jalius  Meyers,  and  for  which  the  said  certificate  was  issued,  and  the 
B&id  Boos  and  his  associates  had  authority  from  Julius  Meyers  to 
transfer  said  assets  to  defendant.  That  the  possession  of  said  cer- 
tificate by  the  Metropolitan  Bank  was,  in  reality,  possession  of  the 
said  Boos  and  his  associates  and  Julius  Meyers,  and  the  deposit  of  the 
said  certificate  with]  said  Metropolitan  Bank  was  made  by  the 
ttid  parties,  directly  or  indirectly,  and  that  they  did  so  to  protect 
themselves  against  the  fulfilment  of  t^eir  contract  with  defendant, 
and  with  the  intent  thereby  to  deprive  respondent,  if  possible,  of  its 
nghts  under  the  said  contract. 

That  it  had  the  right  as  against  the  plaintiff  to  all  the  defences 
which  it  could  make  as  against  the  aforesaid  parties,  because  the 
certificate  sued  on  was  not  negotiable  paper  and  the  plaintiff  was 
not  a  third  innocent  holder  thereof ;  ail  of  the  aforesaid  parties  being 
in  collusion  to  defeat  respondent's   said  contractual  rights.     That 
Bhonld  the  plaintiff  bank  be  given  possession  of  said  certificate  by 
judgment  of  court,  then,  in  that  event,  it  had  the   right  to  have  a 
jadgment  rendered  in  the  present  suit  against  the   said  Isaac  Roos 
and  his  associates  for  the  sum  of  five  thousand  dollars,   and  defend- 
ant had  the  right  also  to  call  them  in   warranty  to  defend  this  suit. 
Defendant  prayed  that  plaintiif's  demand  be  disallowed  and  rejected 
and  its  aoit  dismissed,  but  in  the  event  the  court  should  hold  that 
plaintiff  was  entitled  to  the  possession  of  the  certificate,  it  prayed 
lor  iadgment  jointly  and  severally  against  Isaac  Boos,   Henry  Roos, 
Sr.,  Isidore  Silverbei^,    Nathan   F.   Boos,  Henry   Roos,   Jr.,   and 
iolios  Meyers  for  the  sum  of  five  thousand  dollars,  and  that  they  be 
cited  in  warranty  to  defend  this  suit.     Plaintiff  moved   the  court  to 
>trike  ontof  the  defendant's  answer  all  of  the  defences  thereon  set 
Qpand  pleaded,  saving  and  excepting  the  general  issue,  for  the  fol- 
lowing reasons : 
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1.  Berause  tbey  are  legally  Irrelevant  and  inadmiMibli 
not  legally  pleadable  aft^nst  the  demand!  ot  the  plaintiff. 

2.  If  not  irrelevant  and  inadmisiible  and  not  pleadable,  a 
inconslBtent  with  tbe  sreneral  isene. 

3.  If  same  vere  relevant,  admissible,  pleadable  and  i 
with  tbe  general  ieene  and  be  so  held,  then  plaintiff  speciall; 
tbat  there  was  then  pending  In  the  same  conrt  another  eni 
defendants  and  tbe  parties  songbt  to  be  made  warranto 
present  snlt  for  the  same  object  as  tbat  set  forth  la  the  ane 
and  growing  oat  of  tbe  same  cause  ot  action,  to- wit,  the  i 
St.  Landry  State  Bank  vs.  Jnlias  Meyers  et  al.,  and  the 
pendent  was  specially  pleaded  as  to  said  iannes  and  for  tbe 
of  this  motion. 

4.  That  the  issues  set  np  in  defendant's  answer,  saving  tl 
Issue,  were  Issues  which  could  not  be  litigated  in  this  ai 
necessary  parties  to  such  issues  were  not  before  the  coart, 
Metropolitan  State  Bank  and  Isaac  Roos  and  his  associal 
in  tbe  answer  and  Julius  Meyers,  nor  could  said  [Bsaes  or 
broDgbt  into  this  suit  as  was  sought  to  be  done. 

5.  Tbat  as  to  the  demand  to  call  in  warranty*  it  shoi 
granted,  as  there  was  no  privity  alleged  to  exist  between  si 
and  the  plaintiff. 

The  District  Court  sustained  the  exception  of  no  right 
and  dismissed  the  suit  and  plaintiff  appealed. 


Tbe  opinion  of  the  Court  was  delivered  by 
N1CHOLL8,  C.  J.  The  certificate  declared  on  shows  a 
the  St.  Landry  State  Bank  by  Julius  Meyers  of  five  tbonsai 
payable  sabject  to  conditions,  on  surrender  ot  the  certiflci 
eriy  endorsed ;  it  ebowH  the  endorsement  in  blank  of  Jnlia 
the  depositor,  and  also  subsequent  endorsements  placing  Its  ] 
in  tbe  plaintiff  in  this  suit.  The  petition  discloses  tbi 
stances  under  which  plaintiff  received  it  for  collection,  and  tb 
which  it  went  into  the  bands  of  the  defendant.  If  plaint 
tbe  certificate  in  its  hands  bad  simply  sued  to  obtain  a 
upon  it  and  defendant  bad  flled  an  exception  of  uo  cause  o 
ot  action,  we  wonld  have  been  called  on  to  determine  n 
cumstances  different  from  those  actually   presented   by 
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T^hether  plaintiff's  pleadinp^s  showed  the  abseDce  of  a  rifi^ht  to 
Bue.  The  court  has  entirely  overlooked  that  feature  of  the  case 
which  calls  for  the  return  of  the  certificate  by  defendant  to  the 
plaintifT.  If  the  facts  alleged  in  the  petition  be  true,  as  we  are  bound 
to  asBume  they  are,  plaintiff  was  clearly  entitled  to  sue  to  regain 
possession  of  the  certificate.  We  are  not  concerned  here,  with 
what  the  result  of  the  suit  on  its  merits  would  be  on  that  branch  of 
the  case.  Plaintiff  having  r.eceived  the  certificate  for  collection  had 
come  under  obligation  to  account  to  his  principal  either  for  the  cer- 
tificate itself  or  the  money  which  it  called  for.  If  defendant  had 
the  legal  right  to  retain  possession  of  the  certificate  under,  the  cir- 
cnmstances  in  which  it  was  received,  it  will  have  amply  opportunity 
to  establish  that  fact  upon  a  trial  on  the  merits.  It  can  not  cut  off 
an  inquiry  into  this  question  of  its  right  of  retention  by  the  excep- 
tion it  has  filed. 

To  reverse  the  judgment  it  suflSices  that  plaintiff  have  a  right  of 
action  upon  any  branch  of  its  case.  The  exception  was  leveled  at 
the  case  in  its  entirety,  and,  in  our  opinion,  it  was  incorrectly  sus- 
tained. We  are  not  concerned  with  what  the  effect  of  our  decision 
may  be  upon  the  case  of  St.  Landry  State  Bank  vs.  Meyers  now 
before  us.  We  decide  issues  in  each  case  as  they  are  therein  pre- 
sented by  the  parties  thereto. 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  the  same  is  hereby  annulled,  avoided  and 
reversed;  and  it  is  now  ordered,  adjudged  and  decreed  that  the 
exception  filed  by  the  defendant  be  and  the  same  is  overrulidd;  that 
the  caase  be  reinstated  on  the  docket  of  the  District  Court,  and  that 
the  cause  be  remanded  to  that  court  for  further  proceedings  accord- 
ing to  law,  costs  of  appeal  to  be  borne  by  appellee. 
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No.  12,760. 
State  op  Louisiana  vs.  William  Bailey. 

^here  a  Joror  on  cross-examination  on  his  voir  dire  shows  a  slight  inclination  to 
bias  against  the  accused,  but  on  final  examination  by  the  court  says  emphati- 
cally that  the  Impression  derived  from  the  merest  hearsay  statements  will  not 
inllaeoce  him;  he  Is  competent;  besides  the  accused  did  not  exhaust  his  chal- 
lenges and  his  case  in  consequence  was  not  prejudiced  by  the  ruling. 

This  court  will  not  review  the  refusal  to  grant  a  new  trial  upon  the  alleged  want 
of  sumcient  evidence  to  convict. 
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Tenliot  luider  tbe  dlreotloD  ol  tb^oourta  fu 
tacord  btlDgi  to  llgbt  tbat  the  lur;,  as  SBBerled,  disregarded  tlis< 
Judge  and  brought  a  verdict  contrary  lo  thecbarKe.  Thaqueatioa 
which  Eheallesed  victim  should  have  oOerei],  as  well  a*  question  t 


recently  dlaoovered,  la  not  ground  tor  a  new  trial. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  < 
Baker,  J. 


M.  J.   Cunningham,   Attorney  General,  and  R.  H.  Ma 
Attorney  (P.  A.  Simmong,  Jr.,  ot  Ooutuei),  for  Plaintiff,  i 


Paul  L.  Fourchy  for  Defeadant,  Appellant. 

Submitted  on  briefs  April  28,  1898. 
Opinion  handed  down  May  16, 1S98. 

The  opinion  of  the  coort  was  delivered  by 

Bbbaux,  J.    An  Indictment  was  toand  against  the  del 

the  thirteenth  day  of  October,  1897,  charging  him  with  ha 

mitted  the  crime  of  rape  on  tbe  first  day  of  September,  IG 

He  was  pat  on  bis  trial  on  the  fonrteenth  day  of  Janaar; 

Od  the  same  day  he  was  fonnd  gnUty  without  capital  pi 

On  the  first  of  February  he  was  sentenced  to  antter  imi 

Id  the  Stale  penitentiary  for  life. 

From  the  verdict  and  sentence  he  proeecates  this  appea 
He  reserved  two  bills  of  exceptions.     The  first  bill  ot 
was  taken  to  the  court's  refusal  to  sustain  defendant's  obj 
Jnror. 

The  facts  are  that  on  cross-examination  by  deteodant 
this  Jnror  evinced  a  slight  Inclination  to  some  degree  of  bl 
tbe  accused,  but  he  stated  immediately  after  in  answer 
that  be  was  not  prejudiced.  He  also  stated  to  the  trial  jnd 
examination  tbat  he  could  try  tbe  case  as  if  he  had  never 
before.  It  is  not  shown  by  the  record  that  the  defendant 
his  peremptory  challenges. 
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The  second  bill  of  exception  was  taken  to  the  court's  refnsal  to  ^ 
grant  defendant's  motion  for  9  new  trial. 
The  grounds  of  the  motion  substantially  were: 

1.  That  the  State  had  not  established  that  the  crime  charged  had 
beea  committed. 

2.  That  while  the  court's  instruction  was  correct  with  reference  to 
the  acts  constituting  rape,  thejury's  verdict  did  not  conform  with  the 
instruction  given. 

3.  That  the  complaining  witness  had  not  offered  the  resistance 
expected  of  a  healthy  young  woman  assailed  as  charged. 

4.  That  she  was  not  corroborated  in  any  manner. 

5.  That  the  accused  testified  in  his  own  behalf  and  denied  the 
crime  charged,  to  which  fact  the  jury  had  not  given  consideration. 

6.  That  he  has  since  the  trial  discovered  new  evidence. 

There  was  no  oral  argument  made  on  the  part  of  the  defendant, 
and  no  brief  filed. 

Taking  up  the  first  proposition  for  our  determination,  as  set  forth 
in  the  first  bill  of  exceptions  taken :  that  the  accused  was  forced  to 
challenge  peremptorily  a  juror  tendered  who  was  incompetent  and 
prejudiced,  we,  on  examination  of  the  testimony  on  this  point,  made 
part  of  the  bill  of  exceptions,  found  there  was  nothing  fixed  and 
determined  in  the  opinion  of  the  juror  with  reference  to  the  guilt  or 
innocence  of  the  accused.  The  juror  testified  and  made  evident  by 
his  testimony  that  his  impression  was  not  an  impression  which 
wonld  prevent  him  from  rendering  an  impartial  verdict. 

Moreover,  the  defendant  had  not  exhausted  his  challenge  when  the 
panel  was  filed.  It  does  not,  in  consequence,  appear  that  the  ruling 
was  prejudicial  to  the  defendant,  as  the  juror  was  peremptorily 
challenged  by  the  accused  and  he  had  not  exhausted  his  peremptory 
challenf^es. 

Taking  up  in  the  second  place  the  first  proposition  as  set  forth  in 
the  second  bill  of  exceptions,  that  there  was  no  proof  of  carnal 
knowledge  against  the  (alleged  victim's)  woman's  will.  This  pre- 
sented a  question  of  fact  for  the  jury. 

Their  finding,  under  repeated  adjudications,  was  conclusive. 

In  the  second  place  the  bill  of  exceptions  sets  forth  that  the  jury 
chose  to  dlsreg^ard  the  charge  of  the  judge. 

This  also  presented  an  issue  of  fact. 

The  judge  inatracted  the  jury  properly,  the  defendant  avers.    The 
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jorj,  we  mnst  proinme,  properlj'  weighed  the  facts.    1 
aloQH,  in  this  respect,  are  not  reviewable. 

Manifestly,  I(  the  judge  had  entert^Ded  the   idea  tb 
was  disregarded,  he  wonld  have  granted  a  new  trial, 
reason  to  And  that  the  jnry  did  not  apply  the  law  as  exp 
«ourt. 

The  third  ground  of  the  motion  for  a  new  trial  coverc 
of  exceptions  is  equally  as  indefensible  on  appeal:  t 
proof  of  sufficient  resistance  on  the  part  of  the  alleged  i 

The  jury,  to  find  the  verdict,  mnst  have  believed  th 
anfflcient  resistance. 

Tbey  had  been  properly  instrncted  In  this  particular. 

It  was  witbin  the  jury's  function  to  finally  determine  tl 
There  was  no  error  of  law;  it  was  a  matter  of  face  only. 

We  pass  to  the  next  question,  whether  the  asserted 
corroborated. 

From  Rice  on  Evidence,  Vol.  Ill,  p.  828,  we  quote: 
that  the  evidence  of  the  complaint  '  is  confirmed  if  si 
discovered,  the  offence  and  made  pursuit  for  the  offei 
take  it  that  in  the- opinion  of  the  jury,  and  of  the  court, 
of  complainant  here  was  confirmed.  Her  evidence  was  i 
prove  the  crime  charged.  A  number  of  other  witnessi 
The  evidence  disclosed  that  they  testified  relative  to  tsc 
roboratlve  character.  The  jory  were  the  jadges  of  the 
(^ven  to  this  testimony.  The  qnestion  whether  or  not  t 
been  proven  was  a  qnestion  of  fact  for  the  jury.  For  re 
stated,  we  will  not  stop  to  discuss  the  proposition,  that  t 
of  the  plaintiff  had  been  rebutted  by  tbe  testimony  of  th 
but  take  up  the  last  ground  contained  in  the  bill  of  exce 
newly  discovered  evidence  since  the  trial. 

The  grounds  upon  which  this  bill  of  exceptions  was  I 
defendant  had  grounds,  are  not  stated.  The  affidavit  an 
bill  of  exceptions  of  a  witness  sets  forth  evidence  thai 
some  respects  cumulative,  and  in  other  respects  Its  effe 
to  impeach  a  witness. 

Newly  discovered  evidence  merely  cumulative  is  not 
new  trial.  State  vs.  Hanks,  39  An.  234;  State  vs.  Lam 
43. 

Newly  discovered  evidence  tbe  effect  of  wbicb  is  to 
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round  for  a  new  trial.    State  vi,  Williams, 

'e  Id  a  la^e  meaanre  left  to  tbe  discretloD 
□sal  will  not  be  reversed  In  tbe  absence  of 
ised  its  dlecretion. 

ind  decreed  tbat  che  sentence  and  jndg- 
1  tbe  same  are  bereby  affirmed. 


No,  12,737. 

I8IANA  vs.  UBBBB  PONTENOT. 


cbBraoter  of  tbe  deceased  wbei 

d  by  tbe  accused  must  b' 

e  restrlcte 

d  to  tbe  general 

or  peace  and  quietness ; 

benc«,  tCBtlmouy  of  par- 

e  deceased  are  properly  eioluded. 

i  Blee  on  EtI- 

aave  opened  the  door  fo 

rtha   ado. 

IsKlon  of  testi- 

o(  vlolenoa,  moraly  beoa 

isaminatlou  the 

such  acts  on  orosa  eiai 

slaatloa 

la  asked  by  the 

ad  ever  heard  tbe  deoaii 

>d  bad  hui 

rt   anybody."    I 

'  ImplloatEOD  assume  tbat  the  accused  bad  estab- 

rlf  caEased. 

irlbecutsln  tbe  ototblt 

>E  of  the 

irhlle  erect  confrootJng 

the  accused,  or  when  ge 

be  tostifylng  witness,  c 

an  not  be 

deemed  expert 

]  law  of  selfdefence  Initructlag  aa  to  tbe  danger 
y  killing;  tbe  obligation  oE  tbe  party  assailed  to  re - 
ulred  and  as  to  tbe  otber  pbases  of  tbe  law  deemed 
Jury  will  not  be  sat  aside  because  of  the  refusal  of 

he  general  charge.    lOAa.Ki;  il  Aa.'.T.K  Ao.^lO; 

inth  Judicial  District  Conrt  for  the  Parish 


ney  Oeneral,  and  R.  Lee  Garland,  District 
pellee. 


I  P.  8.  Pugh  for  Defendant,  Ap- 
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8tHte  VB.  Pontenot. 

Submittfld  on  briefs  April  9,  1898. 
Opinion  handed  down  May  16,  1898. 

The  opinion  of  the  conri)  was  delivflred  b; 

MiLLBB,  J.     The  Bocnsed,  sentenced  for  life   imprisoi 
murder,  takes  this  appeal. 

A  number  of  bills  of  exception  reserved  on  behalf  of  th 
are  to  the  exclasion  of  questions  seeking  testimony  of  th 
ter  of  the  deceased  for  peace  and  qaietness.  It  aeema  t 
ceded  that  under  the  circumstances  detailed  in  the  bills 
was  admissible  on  behalf  of  the  accoaed  that  the  deceaa 
violent  character,  bat  the  discussion  in  this  court  is  as  to  fa 
questions  propoonded  on  tbia  subject.  We  think  It  clear 
in  support  of  eelt-defence  by  the  accused  indicted  for  m 
law  permits  testimony  impuKniOK  the  character  of  tbe  dw 
peace  aud  quietness,  tbe  testimony  must  t>e  confined  to  h 
repatation  in  that  respect.  8  Rice  on  Evidence,  Sees.  482, 
examination  of  the  questions  under  discussion  show  tbe  p 
elicit  testimony  of  previous  difficulties  of  the  deceased;  o 
displayed  by  him  in  saloona,  and  relating  to  other  ac 
accused  claimed  to  be  pertinent  on  the  issue  of  his  cha 
peace  and  quietness.  But  on  that  issue  it  Is  not  compete 
in  evidence  particular  acts  of  tbe  deceased.  8  Rice  lb 
Insisted  the  State  had  opened  tbe  way  for  such  proof, 
had  not  sought  to  put  any  qaeatlons  touching  the  ciiarai^ 
deceased,  least  of  all  referring  to  the  partlcalar  acts  the  s 
tbe  questions  propounded  on  behalf  of  accnsed.  Tbe  quesi 
particular  acts  were  put  to  the  witnesses  for  tbe  State  on  t) 
examination.  On  their  re -examination  on  tbe  point  tfa 
duced  by  the  defence  on  cross-examination,  the  District 
asked  the  witnesses  who  had  testified  to  tbe  dangen 
acterof  the  deceased,  whether  they  bad  "ever  beard  that 
harmed  any  one."  We  do  not  understand  that  this  qc 
which  tbe  District  Attorney  confined  himself,  on  the  iB« 
character  of  the  deceased  assailed  by  the  defence,  transci 
limit  allowed  him  in  re-examining  witnesses  on  a  point  br 
on  cross-examination,  or  entitled  the  defence  to  prove 
acts  of  violence  on  the  part  of  the  deceased.  Nor  can  w« 
that  the  testimony    of  such  acts  were  admissible,  becau 
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proof  of  the  exclamation  of  the  deceased  to  accused  '*  yon  have 
Btabbed  me."  Therefore,  in  our  view,  the  lower  conrt  did  not  err  in 
excluding  the  testimony  proposed  to  be  given  of  such  acts,  and  in 
confioing  the  defence  to  proof  of  the  general  character  of  the 
deceased  for  peace  and  quietness. 

Another  bill  reserved  by  the  accused  is  to  the  exclusion  of  ques- 
tions pnt  to  a  witness  who  had  examined  the  clothes  worn  by  the 
deceased  when  he  was  killed,  the  opinion  of  the  witness  being  sought 
whether  from  that  examination  the  cuts  exhibited  by  the  clothing 
were  received  while  the  deceased  was  erect  or  reclining.  The  testi- 
mony of  the  State  tended  to  show  that  the  deceased  giving  the  first 
blow  was  shoved  by  the  accused,  fell  back  in  the  arms  of  one  of  the 
testifying  witnesses,  and,  while  the  deceased  was  in  that  position,  was 
stabbed  by  the  accused.  It  is  claimed  in  the  argument  for  the 
accased  that  the  cuts  in  the  clothes  would  have  been  higher  if  received 
when  the  accused  had  fallen  back,  than  the  cuts  would  have  been  if 
the  cots  had  been  received  while  the  deceased  was  erect  confronting 
the  accused.  It  was  proper  for  the  witness  to  have  described  tho. 
cats  in  the  clothing  from  which  the  jury  could  have  drawn  any  infe»^ 
ence,  the  cuts  might  be  deemed  to  indicate.  But  the  subject,  in  our> 
view,  was  not  one  in  reference  to  which  expert  testimony  wasc 
admissible,  and  hence  there  was  no  error  in  excluding  the  opinion  of 
the  witness.  There  is  another  bill  reserved  to  the  statement  ot  onOi 
of  the  witnesses  substantially,  that  the  accused  and  deceased  were 
an^ry,  elicited  by  the  question  whether  they  were  angry  or  cool  and 
collected.  We  think  the  question  referred  to  the  fact,  i.  e.,  condi- 
tion of  the  combatants,  and  not  to  the  opinion  of  the  witness,  and 
question  and  answer  were  unobjectionable. 

There  are  bills  in  the  record  to  the  refusal  of  certain  requested 
charges.  One  instruction  required  the  definition  of  the  overt  act  of 
hostility  by  the  deceased  to  be  considered  in  connection  with  self- 
defence  urged  by»the  accused.  The  instruction  asked  was,  that  the 
overt  act  was  a  hostile  demonstration  of  a  character  to  create  belief 
of  the  accused  he  was  about  to  lose  his  life  or  suffer  great  bodily 
harm  at  the  bands  of  deceased,  and  this  belief  could  have  been 
entertained  honestly  by  accused,  though  deceased  did  not  strike  or 
come  within  striking  distance  of  the  accused.  The  Court  had 
charged  folly  on  the  law  of  self-defence  and  in  the  course  of  which 
bad  stated,  in  effect,  ''to  justify  killing  the  accused  must  have  been 
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in  real  or  apparent  danger  existing  at  the  time  of  tbe  killing, 
killing  must  tiave  been  absolutely'  or  apparentljr  necesaarjr  to  prot 
tbe  life  or  limbs  of  the  deceased,  and  farther  the  court  instmcted  t 
by  imminent  danger  was  meant  sncb  overt  actnal  demonBtratloi 
makes  killing  necessary  to  selt-preserTation;  tbat  it  was  not  nee 
sary  danger  shoald,  In  fact,  exist,  but  sncb  actnal  danger  air  It  mi 
appear  to  defendant's  comprehension  as  a  reasonable  man,  and 
apprehension  of  danger  by  the  accnsed  mnst  be  on  gronnds  snflScl 
to  satisfy  a  reasonable  man  his  lite  or  limbs  were  in  peril  or  gi 
bodily  barm  was  about  to  be  inflicted  od  blm,  or  In  other  words, 
trial  jndge  put  it,  tbat  tbe  killing  was  tbe  bona  Jide  attempt  to  prot 
theaccnsed  from  impending  danger."  Between  tbec  barge  asked  si 
Btantially,  tbat  the  overt  act  of  bostilfty  to  jostify  killing  mnat  be 
s  character  to  Impress  accased  be  was  about  to  lose  bis  life  or  sni 
great  bodily  harm,  and  tbat  given  by  tbe  coart,  we  think  there  : 
difference  only  of  language,  not  of  substance,  and  in  another  p 
of  tbe  charge  tbe  inetmction  given  was  that  to  constitute  8< 
defence  tbe  actual  striking  of  the  blow  is  not  requisite,  nor  tbat 
assailant  sbonid  be  In  striking  distance. 

We  are  informed  by  tbe  bills  that  tbe  deceased  and  tbe  accoi 
became  involved  In  a  quarrel  over  a  game  of  cards  in  a  saloon; 
deceased  giving  the  first  blow  tbe  accused  was  shoved  back  agai 
the  wall;  that  In  tnm  accused  shoved  deceased,  who  fell  backw: 
in  the  arms  of  one  of  tbe  testifying  witnesses,  and  tbe  testimony 
is  claimed,  tends  to  show  tbat  in  that  position  tbe  deceased  i 
stabbed  by  the  accused,  tbe  deceased  exclaiming  at  the  moment,  ci 
lug  the  accused  by  name:  "You  have  stabbed  me."  Tbe  bills  sb 
there  was  testimony  that  deceased  was  of  superior  strength  and  si 
tbat  he  was  of  dangerous  character;  that  the  saloon,  the  scene 
tbe  difficulty,  had  but  one  door,  that  opening  Into  the  front  roc 
and  the  testimony,  It  is  claimed,  tended  to  show  the  way  to  tbe  d< 
was  obstructed. 

In  this  condition  of  tbe  proof  the  chaise  of  tbe  Court  presen 
the  law  of  aelt-defence,  and  dealt  with  particularly  on  tbe  phase 
the  excuse  tor  tbe  mortal  stab,  when  from  the  nature  of  the  atti 
tbe  lite  or  limbs  of  the  party  assaulted  Is  endangered,  and  wl 
retreat  la  impracticable,  or  would  add  to  that  danger.  On  bel 
of  the  accused  tbe  special  charge  was  asked  snbatantlally,  t 
proof  of  tbe  disparity  of  size  and  strength  of  the  deceased  and 
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ed,  and  of  the  dangerona  character  ot  the  deceased,  can  onl7 
'ered  when  the  j>r>ma /acte  caae  of  self-defence  is  made,  and 

It  has  been  shown  the  deceased  was  the  attacking  party. 
ihat  "proof  ol  the  size  and  strength  of  tlie  two  men  tended 
iw  the  dangerons  character  of  the  deceased  had  been  offered." 
DBtroction  requested.  In  onr  view,  carried  the  implication  the  ao- 
I  bad  made  a  case  of  self  defence,  and  we  think  was  properly 
Bd.  On  behalf  of  the  accused  tbe  charges  were  also  requested 
Mtance,  that  a  person  free  from  fantt,  assaulted  by  another,  who 
rests  bis  purpose  by  violence  to  take  the  life  of  the  party 
Ited,  or  to  do  him  great  bodily  barm,  and  no  retreat  on  bis  part 
icticable,  then  the  assaulted  party  is  n^t  obliged  to  retreat,  bnt 

pursae  his  adversary  until  secured  from  danger,  and  if  he 
he  adversary  in  so  doing,  the  killing  is  self  defence.  Again, 
ha^e  was  requested  that  "knowledge  by  the  accused  that 
ised  was  violent,  dangerons  and  vindictive  and  of  saperlor 
gtb  was  sufficient  to  form  the  well-grounded  belief  of  the 
ed  ot  imminent  danger  ot  his  lite  or  o(  great  bodily  harm,  and 
excuse  killing  when,  superadded  to  such  knowledge,  he  is 
ed  and  when  the  deceased  shows  an  intent  to  take  the  lite  of 
censed  or  subject  him  to  great  bodily  barm;"  and  again,  there 
isked  on  behalf  ot  the  aoctteed,  the  cbai^  in  substance,  that 
if  tbe  deceased  did  not  intend  to  take  tbe  life  of  the  accnsed, 
nly  to  beat  him,  yet  if  the  beating  was  ot  a  character  to  imperil 
)r  limb,  accused  was  justified  In  killing  the  deceased.  Some 
ma  of  these  requested  chaises,  we  think,  manifestly  deal  with 
(feet  of  the  proof  stated  to  have  been  administered,  and  of  that 
;  the  jnry  and  not  tbe  Court  was  to  determine.  A  careful  exami- 
n  of  the  charge  ot  the  conrt  brings  us  to  the  concloilon  tbe  law 
f -defence  was  fully  given.  Tbns  the  Court  bad  instructed  "  that 
son  suddenly  assaulted  and  in  imminent  dsnger  ot  life  or  great 
fharm,  and  where  such  imminent  danger  would  be  tbe  apparent 
iquence  of  waiting  for  the  assistance  ot  the  law  and  with  no 
icable  means  of  escape,  kills  the  assailant,  the  killing  would  be 
iefence,  and  therefore,  If  the  slayer  was  closely  pressed  by  the 
tsed,  retreated  as  tar  as  be  could  conveniently  or  safely  in  good 
with  the  honest  intent  to  avoid  the  violent  assault,  and  believ 
imself  in  Imminent  danger  ot  his  lite  ot  great  bodily  liarm,  kills 
lant,    the  killing  is  excusable   homicide."  '  The  Court  further 
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Instracted  that  a  peraon  need  not  avoid  dangOT  bj  flight,  If  not 
"  provoker  "  or  aggreesor,  if  in  fanlt  be  la  bound  to  retreat  as  fai 
practicable  consistently  wltb  his  own  safety,  nnleas  prevented  by 
fierceneag  of  tbe  assanlt,  when  If  to  save  bis  IKe  be  kills  hia  advert 
the  killing  is  excnsable  bomicide;  tbat  Incaae  of  personal  confllol 
justify  bomicide  H  must  appear  the  party  killing  had  retreated  as 
as  he  could,  or  as  far  as  the  flerceness  of  the  attack  permitted,  I 
that  retreat  was  not  required,  where  one  stands  on  his  own  right  i 
where  retreat  would  add  to  bis  danger,"  and  the  court  continued 
tbe  same  tine  its  instruction  as  to  self-defence.  The  charge  as  gi^ 
was  not  excepted  to,  and  In  our  view  it  subatantislly  gives  the  ] 
on  the  subject.  1  Archbold,  225;  State  vs.  Ohandler,  6  An.  489.  1 
requested  charges  present  tbe  law  in  different  language,  but  I 
Court  is  not  required  to  instruct  in  the  frame  prepared  by  the  conne 
for  tbe  accused,  nor  repeat  charges  already  in  effect  given.  State 
Roberts,  10  An.  284;  State  vs.  Melton,  37  An.  77;  State  vs.  Gai 
S5  An.  970;  State  vs.  Boasso,  38  An.  206.  We  can  find  no  error 
the  roFusal  to  InBtracC  as  requested  on  behalf  of  tbe  accused. 

The  bill  to  the  refusal  to  charge  tbat  whether  a  man  Is  threaten 
with  imminent  danger  he  alone  mast  determine  the  necessity  of  se 
defence,  we  think  too  broad.  Tbe  law  is  there  must  have  been  re 
Bonable  ground  to  believe  the  life  of  the  person  assailed  is  In  danj 
orgreat  bodily  harm  threatened,  witb  other  qualifications  unnecessi 
to  be  stated,  to  Justify  tbe  killing  of  the  assailant.  1  Archbold,  21 
State  vs.  Chandler,  5  An.  489. 

Our  attention  has  not  been  directed  to  that  part  of  the  chai 
respecting  malice  deemed  objectionable.  The  special  charge  ask 
on  tbat  point,  we  think  faliy  covered  by  the  general  charge,  and 
insufflciency  in  it  la  pointed  out  to  render  special  instructic 
requisite,  nor  does  our  examination  discover  any  such  necessarily. 

It  is  therefore  ordered,  adjadged  and  decreed  tbat  the  sentence 
the  lower  court  be  affirmed. 


No.  12,676. 

OviDE  Landby  vs.  The  Adeline   Sugar  Factoky  Company, 

LturrED. 

tVliere  the  record  la  not  [n  coadltiod  toclofle  the  coniroTersy,  anless  tbeie  I*  mi 
Iteit  reason  for  a  dlffereat  course,  tbe  court  in  tbe  Interest  ot  all  parties  i 
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Landrjr  TS.  Bagar  FaoEOry  Co.,  Ltd. 

:aL  from  tbe  Twenty -fonrth  Judicial  District  Court  for  tb« 
irlab  of  St.  Uary.    allien,  J. 


iJTery  <£  <Son  and  J.  Sully  Martel  for  PlaintlfT,  Appellaot. 

p  H.  Mentz  and  Carroll  &  Carroll  for  Defendant,  Appellee. 

ed  and  snbmitted  January  25,  1898. 
ion  handed  down  May  16,  1898. 

opinion  of  the  coart  was  delivered  by 

£K,  J.  It  la  Inalated  thia  case  dependa  npon  and  la  supported 
same  proof  that  is  applicable  to  the  demand  o(  tbe  plaintiff, 
'.  Delahousaaye,  againBt  the  same  defendant  presented  on  the 
jnat  decided.  The  anlta  of  DelahoQSsaye  and  tbe  plaintiff, 
,  were  brtraght  at  the  eame  time;  were  tried  together,  and 
t  up  aa  consolidated  in  one  record.  The  judgment  in  favor  of 
uesaye  is  based  upon  the  testimony,  in  oar  view,  exhibiting  the 
:ation  of  his  contract  with  defendant.  Oar  examination  of  the 
has  not  enabled  ns  to  reach  the  same  conclusion  as  to  the  con- 
I  Landry  made  after  the  commuDlcatlons  between  Delahooa- 
id  tbe  defendants,  which,  we  think,  with  other  facta,  show  that 
itinal  contract  between  Delahoaaaaye  and  the  defendant  was 
d.  We  reaerre  our  opinlou  on  the  point  whether  there  is  the 
aafs  of  fact  to  hold  that  the  plaintiff's  contract  was  modlQed. 
:e8  ns  tbe  litigation  may  have  been  coudacted  on  the  theory 
lis  court  would  consider  the  teatimouy  of  Delahoassaye,  as 
ihing  the  modification  of  the  contract  asserted  by  him,  as 
'  applicable  to  show  tbe  modlflcatlon  of  Landry's  contract.  On 
lint  we  are  not  clear.  We  have  concluded  it  is  beet  calculated 
re  the  rights  of  the  parties  to  remand  this  case  that  it  may 
Mfore  us  again  on  all  the  issues  it  presents,  with  such  addi- 
testimony  aa  the  partlea  may  deem  proper  to  offer, 
therefore  ordered,  adjudged  and  decreed  that  tbe  judgment  of 
ver  court  be  avoided  and  annulled,  and  that  thia  suit  be 
led  to  tbe  lower  court  for  another  trial,  the  coata  to  be  paid 
elleea. 
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-|  Bene  F.DELAH0US8AYEIVS.  The  AdelineSuoarFactobyCoicpa 

II  in  Ihe  iicenipted  perlormanoe  of  a  commatotiTe  contraot  to  transporl  m 
cane  Erom  tbe  Held  to  the  factory  and  pay  ill e  pure hasa  price  tor  oane  as 
npoD,  tbe  caDC  beeomcasour  and  unlit  lor  use  caused  by  a  "freeze,"  to  w 


APPEAL  from  the  Tweaty-tourth  Judicial  Dtetrtot  Oonrt  for 
Parish  of  St.  Mary.     Allen,  J. 


D.  Caffery  &  Son  and  J.  Sully  Mattel  tor  PlalDtiff,  Appellant. 

Philip  B.  Menu  and  Carroll  &  Carroll  for  Defendant,  Appellee, 

Argaed  and  aubmitted  January  25,  1898. 
Opinion  banded  down  March  7,  1898. 
Rehearing  refused  May  15,  1898. 

The  opinion  of  the  conrt  waa  delivered  by 

Miller,  J.  The  plaiDtiff  takes  this  appeal  from  the  Jodgm 
against  him  denying  damages  for  an  alleged  breach  by  defend i 
of  their  contract  to  purchase  the  crop  of  cane  grown  on  plaint: 
plantation  in  1894. 

The  contract  stipnlated  the  plaintiff  was  to  deliver  by  tall  Bft 
hnndred  tons,  of  two  thousand  pounds  each,  of  good,  soDnd, 
frozen  cane  at  defendants'  factory,  the  delivery  to  begin  October 
at  about  twenty 'two  tons  per  day,  if  bad  weather  prevented, 
deficiency  to  be  made  np  in  the  week,  the  defendants  to  pay  elg 
cents  for  every  cent  prime,  yellow  clarified  sugar  sells  for  in 
New  Orleans  market,  and  an  additional  dollar  per  ton  (or  the  bon 
paid  to  defendants. 

The  testimony  sbows  that  the  defendants  received  a  large  port 
of  plaintiff's  crop  under  the  contract,  bat  while  the  delivery  wat 
progress  there  came  a  "  freeze  "  on  the  25th  December.  Defei 
ants  continued  receiving  up  to  the  12th  Jannary,  when  they  declii 
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ly  more  cane,  on  the  gronnd  it  b&d  soared  by  reaion  ol  tbe 

'  and  tbe  cbaracter  of  tbe  weatber  that  followed.    At  tbat 

-e  was  left  in  the  field  aores  of  cane,  under  tbe  tea- 

jqnal  to  nine  bnndred  and  sixteen  tons.  Tbe  plaintiff's 
in  is,  tbat  tbe  written  contract  as  to  delivery  was  cfaansed 
lefendants  assumed  tbe  obligation  to  fnrnisb  tbe  cars  of  tbe 
reqaieite  to  carry  the  cane  from  Berard's  switcb,  near,  we 
plaiotitt's  plantation,  to  tbe  factory;  that  if  tbe  freeze 
tie  cane  tbe  loss  is  dne  solely  to  defendants'  failnre  to  pro* 
required   number   of  cars    for    the    transportation    from 

switch  to  tbe  factory;  that  if  not  Injured  as  be  contends, 
its  nnder  their  contract  were  bonnd  to  recelye  the  cane,  and 
r  view  are  bound  to  pay  for  the  nine  hundred  and  sixteen 
ae  defendants'  contention  la  their  contract  was  not  modified, 
le  plaintlfl  shows  no  compliance;  that  defendants  received 
ne  not  soured  by  the  "  freeze  "  and  are  not  bonnd  tor  any 
bat  for  wbich  payment  Is  songht  in  this  suit,  becaase  it  was 
:ood,  sound,  unfrozen  cane  reqnired  by  tbe  contract, 
dntift's  contention  tbat  tbe  written  contract  was  modified 

mode  of  delivery,  rests  upon  the  testimony  that  prior  to  any 
the  defendants  assumed  to  tarnish  the  care.  Tbe  plaintlfl 
her  testify  that  one  of  tbe  defendants  "took  it  on  himself 
"  one  of  the  witnesses  going  more  into  details,  thus:  "laay 
f  tbnt  the  arrangement  was  that  Mr.  Sprague,  one  of  the 
its'  firm,  would  furnish  the  cars;  is  positive  he  said,  the 
Factory  will  furnish  you  six  cars  a  day,  and  the  witness  on  bis 
amination  repeats  that  Mr.  Sprague  said :  'Yon  will  have 
cars  a  day."  These  state mente,  made  to  plaintiff,  were 
>y  tbe  expression  of  his  tear  that  the  care  woald  not  be 
I.  It  is  urged  on  us  that  tbe  statements  of  Mr.  Sprague  to 
le  witnesses  testify,  were  in  a  roadside  conversation,  that 
IS   no  consideratiou   to  chaoKe   a  written   contract  as  to 

thereby  increasiuf;  tbe  burden  to  the  defendant,  and  it  Is 
>  show  that  tbe  statements  referred  only  to  cribbing  the 
ch  we  understand  to  be  furnisbing  the  labels  indicating  the 
US  to  which  the  cars  were  to  be  sent  and  preparing  tbe  cars 
'e  the  cane<  Whether  the  statements  were  on  the  roadside, 
iher  place,  their  signlflcance  we  think  obvioua,  and  on  that 
ice  plaintiff  acted.  It  is  impressive,  too,  that  no  explanation 
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or  cantradiction  cornea  from  Mr.  Spragne.  The  cribbing,  we  gi 
from  Mr,  Oznard'B  t«Btimonj,  is  done  bj  the  derendmnts 
the  cars  are  placed  at  their  disposition  b;  the  railroad  i 
panj',  and  is  preliminary  to  sending  the  cars  to  the  des 
tions  indicated  by  the  labels,  we  infer,  the  defendants  furnish, 
cribbing  and  forwarding  the  cars  to  the  points  where  the 
is  to  be  delivered  for  transportation  to  the  factory,  are  closely 
□ected.  When  cribbed  the  cars  are  pnt  in  charge  of  the  rai 
employees,  hot  their  destination,  {.  e.,  where  to  he  Carrie 
receive  the  cane,  la  determined  by  defendants.  Subatantialiy ,  we  I 
the  defendants  controlled  the  sending  of  the  cars,  and  the  pla 
had  the  right  to  depend  on  them  for  the  transportion  of  his  crt 
the  factory.  If  we  pass  from  this  view,  snstaiDed,  we  think,  b: 
Spragne'a  statements,  there  is,  in  onr  view,  strong  conflrmatii 
the  coarse  of  the  business  of  the  parties.  Besides  the  plait 
crop,  the  defendants  had  agreed  to  pnrchase  or  receive  the  cai 
others.  It  Is  in  proof  that  cars  cribbed  by  them  were  sent  to  < 
points  on  the  railroad.  At  Berard's  switch,  cars  were  collecti 
receive  caoe  there  purchased  from  varloos  parties.  All  this  ii 
ment  of  cars,  we  gather  from  the  record,  was  directed  by  defend 
It  is  no  answer  to  say  the  cars  belonged  to  the  railroad  comp 
they  were  pnt  at  the  service  of  defendants.  Again,  when  plf 
became  impatient  because  of  the  delay  in  transporting  his  ca 
was  to  the  defendants  he  addressed  his  demands  for  cars.  It 
had  nothing  to  do  with  supplying  cars,  their  response  wonld 
been  to  that  effect.  On  the  contrary  their  answer  accepted  the 
implied  by  the  call.  When  later  he  became  alarmed  for 
preservation  of  his  crop,  defendants  assured  him  they  would  sa 
It  is  urged  plaintiff  also  sought  the  railroad  officials.  It  is  im 
sive  they  told  him  tbey  bad  nothing  to  do  with  the  matter, 
read  the  testimony  right.  Bat  whatever  the  calls  on  the  r^ 
company,  does  not,  in  our  opinion,  detract  from  the  import  t 
demands  on  the  defendants  as  evincing  their  understanding,  at 
as  his  appreciation  of  the  contract.  It  seems  to  ns,  too,  thai 
Oxnard's  testimony,  referring  to  defendants'  relation  to  transp 
tion,  is  corroborative  of  our  conolualon  on  this  branch  of  the 
He  testifies:  ■' When  we  bad  agreed  to  furnish  the  cars,  wi 
agreed  to  crate  a  certain  number  which  would  be  used  for 
switch,  i.  e.,  Berard's.    Don't  remember  positively  whether  1 
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eighteen,  it  might  have  been.  Did  not  agree  to  any  specific 
namber  per  day;  an  estimate  wonld  be  made  as  to  bow  many 
would  be  crated;  wonld  crate  that  number  and  reserve  them 
for  that  Bervice.''  It  seems  to  us  this  testimony  carries  but 
one  significance  as  to  the  burden  of  transportation,  and  puts  it 
on  defendants.  It  is  In  evidence  that  the  plaintiff  was  charged 
with  the  cost  of  the  transportation,  deducted  by  defendants 
in  their  i»ayiiient8  to  him  for  cane.  That  wonld  seem  to  be  an 
interpretation  of  the  part  of  the  contract  as  to  delivery  at  the  factory, 
that  is,  plaintiff  was  to  bear  the  expense ;  but  the  intercourse  with 
Mr.  Spragae,  the  testimony  of  Mr.  Oxnard  and  the  course  of  busi- 
ness, leads  ns  to  the  conviction  the  plaintiff  had  the  right  to  depend 
on  defendants  for  cars  for  transportation  of  his  cane  to  the  fac- 
tory. We  do  not  think,  to  avert  the  loss  of  the  cane  due  to  the  fail- 
ure to  furnish  cars,  the  defendants  are  now  at  liberty  to  invoke  a 
construction  different  from  that  the  testimony  and  their  own  conduct 
places  on  their  obligation. 

The  defendants,  however,  insist  that  sufficient  cars  were  placed  at 
Berard's  switch,  and  it  was  plaintiff's  fault  the  cars  were  not  in 
requisition  to  carry  his  cane  before  it  was  frozen.    In  this  connec- 
tion the  statement  is  attributed  to  him,  in  effect,  that  he  held  his  cane 
back  to  give  the  small  planters  from  whom  defendants  had  purchased 
a  chance,  and  it  is  insisted  he  had  an  interested  motive  in  not  ship- 
ping his  cane.    The  testimony  of  the  plaintiff  is  he  made  no  such 
•tatement  with  reference  to  his  crop,  the  subject  of  this  controversy. 
We  do  not  find  the  contention  of  defendant  supported.    On  the  issue 
of  sufficient  transportation  the  current  of  the  testimony  is  that  some 
days  during  the  period  that  should  have  been  utilized  for  the  trans- 
portation, t.  e.,  before  the  cane  was  frozen,  no  cars  whatever  were 
EuppUed.    On  other  days  cars  came,  but  not  enough,  and  at  no 
period,  notwithstanding  plaintiff's  demands,  were  the  cars  provided 
adequate  to  carry  the  cane.     The  plaintiff  was  the  defendant's  agent 
at  Berard's  switch  to  receive  and  send  forward  all  the  cane  they  were 
to  receive  at  that  point.    The  smaller  planters  had  equal  rights 
to  use  the  cars  for  the  transportation  of  their  cane.     It  could 
or  should    not    have   been    expected    that    plaintiff    should    give 
bis  own  cane  any  preference.     Had  he  done  that,  the  effect  of  the 
cold  that  it  is  claimed  affected  his  crop  would  have  fallen  on  the 
smaller  planters  with  whom  defendants  had,  we  presume,  the  same 
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contract  relatione.  Bs  that  as  it  may,  there  is  no  basis  on  wblc 
can  hold  the  plaintiff  conld  have  expedited  the  carrying;  o(  hla 
'o  the  factory,  and  thus  avoided  the  (reezInK  weather,  by  any  gn 
nse  ot  the  cars  Intended  for  all.  The  reenlt  of  the  whole  testii 
^B,  that  the  defendants  had  to  receive  more  cane  at  Berard's  S' 
than  could  be  transported  in  the  cars  they  furnished,  and 
'nevitable  reenlt  was  that  freeztofc  wealber  came  before  they  i 
complete  the  transportation.  It  the  weather  unfitted  the  can 
nse  as  they  contend,  ail  the  crops  were  equally  exposed,  and  If 
of  plaintiff's  had  escaped  by  preferring  bis  caneovertransportin 
crops  ot  others,  others  would  have  enffered.  We  do  not  fli 
conld  ha  ve  saved  his  crop  by  that  preference,  and  the  cars  appe 
have  been  n  eed  to  the  best  end  practicable  nnder  the  circnmsta 

Again,  it  is  claimed  the  plaintiff  should  have  windrowed  bis  i 
It  1b  in  proof  plaintiff  consulted  defendants  on  that  point.  It  b< 
that  windrowlng  after  freezing  temperature,  is  not  always  adoi 
The  defendants  stated  plaintiff  must  use  his  own  judgment,  but 
would  not  windrow  their  own  cane.  If,  as  we  hold,  it  vat 
defendaats'  obligation  to  transport  the  cane  and  failing  in  thiF 
freezing  weather  occurred,  which  as  they  claimed  destroyed 
cane,  in  our  opinion  they  cau  not  escape  liability  merely  bee 
plaintiff  did  not  employ  a  ii'easure  ot  donbtful  neceesity  or  use, 
which  defendants  themselves  in  the  exercise  ot  their  best  judgi 
did  not  adopt  for  their  own  crop  in  the  same  locality. 

We  deem  unimportant  the  contention  that  the  cane  was  unfltte 
use  by  the  freezing  temperature  to  which  it  was  subjected.  II 
obligation  to  transport  the  cane  to  the  factory  was  on  detendi 
and  the  cane  perished  in  the  slow  perfonnance  ot  that  obliga 
they  should  bear  the  loss.  Their  refusal  to  receive  the  cane  aft 
was  frozen  entitled  plaintiff  to  sue  for  his  damages. 

The  defence  has  been  presented  mainly  on  the  contentions 
defendants  were  not  bound  to  furnish  the  care,  and  it  bound 
complied.     To  these  aspects  and  others  we  have  given  attentioi 

We  think  defendants  liable  for  the  cane  in  the  field  of  the  qu 
required  by  the  contract,  which  could  have  been  tranBport4 
defendants  had  provided  tho  cars  and  which  had  been  lost  to  plaii 

We  think  it  best  to  remand  the  case  for  proof  of  that  lose. 

It  is  therefore  ordered,  adjudged  and  decreed  thab  the  jodgme] 
the   lower  court  be   avoided  and  reversed,  and  it  is  now  orde 
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led  and  decreed  that  this  cause  be  temanded  to  the  lower  court 
le  purpose  of  ascertainiiig  the  plaintiff's  loss  as  stated  In  this 
n  and  for  that  losa  thns  ascertained  the  plaintiff  to  have  judg- 
igaiiiBt  defendant  with  costs. 


No.  12.589. 
State  kx  rbl.  Mrs.  Louisa  Hohn  vs.  Edward  Finneoan, 

Recorder,  etc. 
ilborize  Ibe  floes  under  tbo  ordinance  against  l]ie  lieepiDg  ot  houses  of 
itltntioD  orasHlgaatiOn  [here  mnsE  be  proof  of  Ibe  notice  (o  the  occupant 
□  by  (he  Mayor  provided  by  the  ordinance,  and  proof  ot  the  uEeof  llie 
le  tor  the  piohlblted   purposes.    Flyno's  Digest  ot  tlie  OrdlnanceB,  fee. 

:  ae  ad..  sm^ii  An.  losi. 

e,  when  such  flues  have  been  Imposed  with  no  proof  of  the  prohibited 
and  only  on  proof  ot  the  notice,  and  the  relator  has  been  denied  the  right 
Ffer  wItneBBES  she  claims  would  disproTe  the  charge  against  her,  <he  eea- 
e  ot  the  recorder  Imposing  the  flnes  must  be  set  aside.  Conalltutlon,  Art 
'odsof  Practice,  Art.  SSi. 

rourt  again  afllrms  that  charges  bctore  the  Recorders  for  Tialatlons  of  the 
I  orordlDHDces  do  not  reiiulre  the  precision  ot  Indictments,  hut  reagonahle 
ce  of  tbe  charge  le  all  tbat  Is  required.    Horr  A,  BemlES  on  Municipal 

APPLICATION  for  a  Writ  of  Certiorari. 


'.  Sanaum  for  Relator. 

ei  J,  McLaughlin  Assistant  City  Attorney,  and  Samuel  L.  Gil- 
City  Attorney,  for  Respondent. 

nitted  on  bHefe  May  7,  1898. 
lioD  handed  down  May  16,  1898. 

opinion  of  the  court  was  delivered  by 

i-KH,  J.    The  relator  se«ks  by  tbe  writs  of  certiorari  and  pro- 

n  to  review  the  proceedings  before  tbe  Recorder  of  the  First 

It,  resulting  in  tbe  sentence  tbat  Relator  pay  fines  for  violating 

y  ordifaances  prohibiting  assignation  bonses. 

1  other  allegations  unnecessary  to  be  considered,  the  Relator' 
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cbargea  fn  eflect  that  ibe  wm  condemned  with  no  sofflcient  notI< 
ot  the  cbarne,  and  with  no  proof  reqalred  or  Bdministflred,  nnder  tl 
view  of  the  Recorder  of  tbe  ordinance  nnder  which  he  claims  to  hai 
acted. 

In  proceedinEB  before  the  Recorder  (or  violation  of  ordlaancee  it 
not  eRseotial  the  mlee  shoald  be  obserred  with  reference  to  tl 
strnctare  of  indictments.  It  sofBces  that  the  afBdavit  on  which  tt 
proceedings  are  based  shonld  with  reasonable  certainty  specify  tt 
offence.  In  this  case  the  affidavit  charges  the  violation  ot  tbe  ord 
nance,  giving  Its  namber,  relating  to  houses  of  prostitution  and  ai 
eignation,  and  the  dates  when  tbe  violations  occurred  are  8tat«i 
The  affidavit  would  have  been  in  better  form  It  the  Relator  had  bee 
charged  with  keeping  a  house  of  the  character  prohibited  by  tt 
ordinance.  No  greater  particularity  conld  be  deemed  required  whe 
the  use  ot  the  bouse  for  the  purposes  of  prostitution  and  asslgnatlc 
Is  the  offence.  We  think  the  affidavit  conveyed  with  sufficient  cei 
tainty  the  notice  of  the  charge.  Horr  &  Bemlss  on  Municipal  Ord 
UBuceB,  p.  145,  Sec.  173 ;  State  vs.  Uack,  4 1  An.  1081 ;  State  vs.  Dm 
bar,  43  An.  836. 

The  more  serious  complaint  of  tbe  Relator  is  that  she  wi 
sentenced  without  any  proof,  save  of  notice  kIvbu  by  the  Mayor  t 
remove  from  her  premises.  Tbis  tnrniehea  the  basis  ot  the  argumei 
that  Relator  has  been  sentenced  not  for  keeping  an  assignation  bousi 
but  for  non-compliance  with  tbe  order  of  the  mayor.  Th 
construction  of  the  ordinance  that  authorizes  sentence  on  mei 
proof  of  the  notice  and  non-compliance,  the  relator  insist 
makes  tbe  ordinance  exceed  the  power  conferred  by  tbe  charter  o 
the  conncil,  and  also  brings  tbe  ordinance  in  plain  conflict  with  tk 
constitutional  guarantees  of  tbe  rights  ot  person  and  property. 

The  ordinance  provides  that  whenever  a  house  of  prostitution  t 
assignation  becomes  dangerous  to  public  morals  from  tbe  manner 
is  condncled,  or  tbe  character  of  the  neighborhood,  and  the  mayor 
Informed  of  It,  that  It  shall  be  bis  dnty  to  give  notice  to  the  occc 
pant  of  the  house  to  remove,  and  tor  the  offence  ot  keeping  tt 
bouse  and  tor  each  <lay's  persistence  in  that  nee  after  receiving  tt: 
notice,  tbe  ordinance  imposes  a  fine.  Flynn's  Digest,  Art.  1081. 
appears  tbe  relator  in  previons  proceedings  before  the  record* 
was  fined,  then  brought  the  case  before  ns  on  a  certUtrari,  but  tt 
record  disclosed  no  basis  for  us  to  review  the  proceeding.  She  was  agai 
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],  and  that  case  was  brongbt  here  by  appeal,  preaentiog  nogroond 
reveraal  under  the  limited  iariadictton  we  have  on  appeals  in 
class  ol  cases.  From  the  anbaeqaent  sentence  lor  twenty -two  days 
arsistent  use  of  the  honae  for  the  forbidden  parposes,  the  Relator 
8  relief  by  the  writ  of  certiorari  bringing  up  the  record  now  before 

Tbfl  allegation  in  the  petition  is  that  the  fines  for  twenty-two 
I,  that  is  five  dollars  (or  each  day,  were  imposed  od  no  proof  of 

use,  that  no  witness  was  offered  to  ebow  any  sncb  nee  since  the 
36  of  tbe  mayor,  and  as  we  nnderatand  the  petition  and  argu- 
t  tbe  recorder  declined  to  bear  testimony  there  bad  been  no  sncb 
The  sentencee  were  imposed  solely  on  proof  of  tbe  notice 
n  abont  two  months  before  tbe  sentence  now  under  review  was 
ised.  Onr  examination  of  tbe  record  sent  here  under  tbe  certi- 
i  exhibits  no  proof  of  any  use  since  tbe  notice,  though  there  Is 
□Der  in  evidence  of  the  record  of  the  proeecution  before  the  re- 
ler  on  the  previous  occasion  when  the  relator  was  fined.     The 

then  presents  the  question  whether  the  fines  In  question  can  be 
seed  on  proof  merely,  of  the  mayor's  notice,  and  wbetber  tbe 
itor  was  not  entitled  to  offer  witnesses  to  sfaow  no  prohibited  use 
r  tbe  notice. 

ader  this  ordinance  the  use  of  tbe  bouse  for  the  purposes  speci- 
is  the  offence,  not  the  failnre  to  obey  tbe  mayor's  notice.    No 

can  be  imposed,  It  Ib  true,  without  proof  of  the  mayor's  notice, 
it  is  equally  true  that  the  keeping  of  the  bonse  for  the  prohibited 
lose  must  be  also  proved.  Were  it  otherwise  the  mayor's  notice 
Id  be  conclusive  of  the  offence.  No  such  construction  can  be 
litted  consistently  with  the  protection  tbe  Constitution  affords  to 
rights  of  property.  Constitution,  Art.  6;  Corporation  of  Minden 
Silveretetn  &  DIttmer,  86  An.  913;  State  vs.  Mack,  41  An.  1081. 
I  quite  true  that  tbe  use  of  the  bouse  for  tbe  purposes  forbidden 
he  ordinance  once  proved,  is  presumed  to  continue  antil  dis- 
ced. But  the  difBcnlty  in  this  case  is  that  no  proof  whatever  of 
use  was  administered  and  proof  claimed  to  negative  that  nae 
e  the  notice  was  excluded.  Tbe  sentence  without  proof  and  the 
isal  to  bear  relator's  witnesses  authorizes  the  relief  claimed  on 

present  application.     Constitution,  Art.  90;  Code  of  Practice, 

897. 

.  )b  therefore  ordered,  adjudged  and  decreed  that  tbe  aentenec 
osing  the  fines  of  one  hundred  and  ten  dollars,  the  subiect  of  this 
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litiK&tlon,  be  annulled  and  est  aside,  witb oat  prejudice  to  the  rii 
the  citj'  to  seek  tlieir  recovery  in  another  prosecution  to  be 
ducted  in  accordance  witti  the  views  herein  expressed,  the  cc 
these  proceedings  to  be  paid  by  respondents. 


No.  12,700. 
The  State  of  Louisiana  bk  rei»  Jackson  Heffnsb  bt  ai 
Judge  of  the  First  Judicial  Dibteict  of  Louisiana. 

Two  questiooe  are  presented:  First,  will  the  writ  ot  mandnniH!  lie  In  tbe  i 
p  reseated— til  at  l9  lo  suy.  I[  issued  would  It  operate  as  an  InTaslon 
Judicial  discretion  YBBtBcl  In  respondent  Judge:-  Second,  la  this  eiecutoi 
paying  a  small  fine  and  serving  a  aenteuee  ot  ten  days  In  Jail  (or  conle 
the  aalhorlty  of  this  court  and  ot  the  lower  court,  In  retuslng  to  dallTsr 

uiltied  to  go  free,  aud  la  the  power  ot  tbe  couit  as  tor  contompt  exhau: 
Held:  First,  Iliat  the  inaaifiini'i  will  lie. 
Second,  tliat  llie  poverot  the  court  as  tor  coaceitipt  Is  not  exhausted. 


0" 


N  APPLICATION  for  a  Writ  of  Mandamua. 


Harrison  &  A»ton,  Leonard  >£■  Randolph,  and  D.  T.  Lani 
Relators. 

Respondent  judge  in  propria  persona  {Wise  &  Herndon,  and  So 
Wolf,  of  Counsel). 

Submitted  on  briefs  December  18,  1897. 
Opinion  banded  down  January  10,  1898. 
Rehearing  refused  April  IS,  1S98. 

Tbe  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  Wiiliam  Heffner  died  and  left  an  estate.  ' 
were  no  forced  heirs.  What  purported  to  be  an  olographic  wi 
admitted  to  probate.  It  devised  the  estate  to  certain  collateral 
to-wit:  James  UeRner  and  bis  children.  James  Heffner,  thebi 
ot  the  dead  man,  was  named  as  executor  without  bond.  Hew. 
given  tbe  seizin.  He  qualified  and  in  his  capacity  as  execnto 
put  in  poBsessloD  of  the  property.    Other  collateral  heirs  of  the 
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of  kindred  (now  relators  herein)  broDgbt  suit  to  annul  the 
'  non-compliance  with  the  requirements  of  the  Ian. 
iril]  was  annulted.    This  left  the  estate  to  be  inherited  accord- 
law.    Jackson  Heftner  and  others  (relators)  became  entitled 
of  the  estate.     The  annulling  of  the  will  vacated  the  execn- 

re  the  final  jadgment  on  the  will  was  had,  the  executor  had 
:d  the  succession  assets  and  reduced  its  property  to  money, 
'as  cited  to  account  and  the  amount  due  the  relators  definitely 
kt  nine  thousand  eight  hundred  and  ninety-seven  dollars  and 
-nine  cents. 

le  was  then  taken  on  him  to  compel  the  delivery  of  this  portion 
)uc cession  assets. 

rule  was  dismissed  in  tlie  court  below,  but  on  appeal  the 
int  was  reversed,  this  court  holding  it  to  be  the  case  of  an 
}r  who,  under  judicial  authority  conferred  by  bis  letters,  had 
!d  a  large  amount  of  property,  which  by  reason  of  the  avoid- 
f  the  will  should  be  turned  over  to  the  legal  heirs, 
case  was  remanded  with  directions  to  make  the  rale  absolate 

to  order  the  defendant  to  deliver  to  the  heirs  the  snccession 
iccrning  to  them  " — naming  the  amount.  Succession  of  Hetf- 
I  An.  1443. 

judgment  was  the  mandate  of  this  court  sent  back  to  the 
;onrt  for  execution. 

u  entered  up  below  and  the  order  to  deliver  duly  issued  to 
acutor  ofQcially  and  personally.  He  refused  or  failed  to  obey 
irenpon  a  rule  issued  to  show  caose  why  he  shoald  not  be 
ed  for  contempt,  which,  upon  trial,  was  made  absolute,  the 
or,  oflScially  and  personally,  adjudged  guilty  of  contempt  and 
nned  to  pay  a  fine  of  fifty  dollars  and  to  be  imprisoned  for  ten 

ponlahment  was  inflicted,  bnt  without  avail.  The  executor 
le  fine  and  emerged  from  jail  at  the  end  of  the  ten  days  still 
ig  and  falling  to  deliver,  and  the  order  of  the  court  remained 
cnted. 

reupon  a  second  petition  for  rule  was  filed  by  relators  setting 
.be  contumacy  of  the  executor  notwithstanding  further  formal 
id  made  upon  blm  (or  compliance,  and  a  second  order  was 
ed   requiring  bim  to  show  caaee  why  he  should  not  be  pun- 
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labed  for  contempt  in  still  refusing  to  obej  ttae  judgment  ol 
court. 

To  this  second  rule  he  filed  exceptions  of  res  Judicata  and  autr 
convict,  and  pleaded  that  the  judgment  on  tbe  first  rnle  (or  conte 
which  had  been  executed  by  payment  of  tbe  fine  and  andergoiof 
imprisonment  directed,  operated  as  an  absolute  bar  to  fnrtber 
ceedingB  against  bim  for  contempt  for  non-compliance  with 
judgment  of  tbe  court  commanding  delivery  of  tbe  estate  to 

Tljsse  exceptions  were  Bustained  and  tbe  second  rule  diamissf 
This  operated  as  a  refusal  on  the  part  of  the  lower  court  to  tr} 
proceedings  on  its  merits. 

Thereupon  the  application  now  under  consideration  was  filed  I 
praying  this  court  for  its  writ  of  mandamus  to  compel  the  li 
Judge  to  reinstate  and  to  try  and  determine   the  same  accor 

The  allegation  is  made  that  It  Is  the  ministerial  duty  of  the  li 
conrt  to  enforce  the  mandate  of  this  court;  that  relators  have 
legal  right  to  the  enforcement  of  the  same;  that,  to  that  end, 
tempt  proceedings  may  be  taken  as  often  as  defendant,  ou 
demand,  persists  in  his  refusal  of  compliance;  that  the  action  oi 
lower  conrt  in  dismissing  tbe  second  proceedings  for  contemj 
based  on  a  construction  of  law  palpably  erroneous;  that  relators 
obtain  relief  by  no  other  means,  and  that  the  refusal  to  procee 
this  way  Is  a  denial  of  justice  and  deprives  relators  of  the 
remedy  adequate  or  available  to  meet  tbe  case. 

The  respondent  }ndge  answers  that  his  judgment  dismissing 
second  rule  for  contempt  was  rendered  in  the  exercise  of  his  jud 
discretion  and  the  same  can  not  be  reviewed  by  process  of  ma- 
mus;  and  that  he  has  complied  with  tbe  mandate  of  this  cou: 
tbe  Succession  of  Heffner,  49  An.  1413,  and  sought  tbe  execntio 
tbe  judgment  by  punishing  the  executor  to  the  full  extent  of 
powers  vested  in  his  court. 

He  takes  tbe  position  that  the  refusal  to  pay  on  the  second  den 
does  not  constitute  a  second  and  distinct  offence;  that  as  then 
been  but  one  order  Issued  by  the  court,  there  can  be  but  one 
obedience  of  it;  and  that  as  this  disobedience  has  already  been 
ished  to  the  full  extent  of  the  sentence  authorized  by  law,  tbe  p( 
of  bis  court  is  exhausted. 
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[aestloDi  are  by  these  issnes  proseated  for  our  determinatioa : 
ill  the  writ  of  mandamua  lie  ia  the  caae  aa  presented — that  is 
t  iBsned,  woald  it  oper&te  as  an  invasion  of  the  judicial  discre- 
ted  in  respondent  judge ;  second,  Is  this  execntor,  after  pay- 
lall  fine  and  serving  a  sentence  of  ten  days  in  jail  for  con- 
f  the  anthority  of  this  conrt  and  of  the  lower  court  In  refns- 
ellver  ap  the  property  of  the  snccession,  to  be  permitted  to 

and  is  the  power  of  the  conrt  aa  for  contempt  exhausted? 
the  Btst,  a  distinction  Is  recognized  between  cases  where  it 
it  by  mandamus  to  control  the  decision  of  an  inferior  conrt 
e   merits  of  a  canse,  and  cases  where  it  has  refused  to  go 

merits  of  tbe  action  upon  an  erroneons  construction  of  some 
1  of  law  or  of  practice   preliminary  to   the  case  upon  its 

And  while  the  decision  of  the  conrt  upon  the  merits  of  tbe 
ersy  will  not  be  controlled  by  mandamus,  yet  if  it  has  erro- 

decided  some  question  of  law  or  practice  presented  as  a 
lary  objection,  and  upon  such  erroneous  constrnction,  has 
to  go  into  the  merits  of  the  case,  mandamus  will  lie  to  com- 

proceed.     High  on  Ex.  Rem.  Sec.  161. 
well  settled  that  mandamua  lies  in  all  cases  to  compel  an 

court  to  proceed  to  the  trial  of  a  cause,  and  to  set  it  in 
where  its  refusal  to  proceed  amounts  to  a  denial  of  justice. 

251;  34  An.  74,  1177;  0.  P.  830. 
lat  must  be  held  to  be  an  erroneous  construction  ot  a  ques- 
law  and  practice,  tbe  court  a  gua.  In  the  instant  case,  dls- 
the  proceedings  on  exception.  It  was  tantamount  to  a 
M  try  on  tbe  merits  a  matter  at  issue,  upon  which  depended 
cution  of  a  judgment  of  this  court.  The  machinery  of  ths 
ecessary  to  such  execution  was  stopped  by  the  dismissal  of 
seedings.  The  order  of  mandamus  now  sought  ia  necessary 
lat  machinery  in  motion  again.  Without  it  there  would  be  a 
ir  indefinite  postponement  of  the  only  mode  acceesible  and 
e  for  the  execution  of  the  judgment  directed  by  this  court  to 
red  in  the  snccession  of  Heflner,  and  necessary  for  tbe  just 
mt  thereof. 

ror  this  court  which  rendered  the  jndgment  to  take  cogni- 
if  the  manner  of  its  execution,  when  tbe  proper  manner  of 
ig  it  is  to  be  determined.     C.  P.  620. 
ending  application  can  not  be  viewed  as  an  effort  to   eonfrol 
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the  decision  ol  the  lower  court  opon  the  merite  of  the  caoae,  1 
plain  case  wbero  the  inferior  court,  opon  an  erroneous  constrn 
of  law  and  practice,  refnnes  to  take  any  action  at  all  upon  the  n 
,o(  the  proceedings  presented,  and  where  such  refusal  to  ac 
denial  of  justice.  In  such  a  case  mandamus  will  lie  to  compc 
court  to  reinstate  the  case  and  to  proceed  with  its  deterniini 
and  such  order  is  not  one  that  invades  the  judicial  discretion  a 
lower  judge.     34  An.  76,  11T7;  41  An.  43;  '20  An.  521;  6  B.  9 

This  view  Is  strengthened  by  a  consideration  of  the  powers 
ferred  upon  this  court  by  Art.  90  of  the  Constitution. 

As  to  the  second  question,  which  involves  the  powers  of  the 
in  proceedings  as  for  contempt,  it  is  well  settled  that  disobediei 
orders  for  the  payment  over  of  moneys,  or  the  delivery  of  pro 
by  oflQcers  of  the  court,  especially  those  holding  in  a  Sduciary  < 
city,  are  punishable  by  such  proceedings.  Rapalje  on  Conte: 
Sees.  15,  17,  180. 

And  which  are  commonly  resorted  to.    lb..  Sec.  85. 

The  refusal  or  neglect  ol  a  gaardian,  executor,  administ 
trustee,  or  receiver  to  account  or  deliver  over  property 
ordered  by  the  court,  is  a  contempt  for  which  he  may  be  comm 
C.  P.  131;  36  An.  856;  21  An.  297;  Rapalje,  Sees.  83,  180;  W 
vs.  Williams,  86  Miss.  831;  Browb  on  Jurisdiction,  p.  824  and 
67  Iowa,  78;  69  N.Y.  686;  23  Blatch.  552;  27  Fed.  Rep.  198 1 
Mass.  280;  51  Gal.  442;  65  Cal.  193. 

The  prevalent  statutory  and  constitational  gnaraotees  a| 
imprisonment  for  debt  are  ordinarily  held  not  to  be  infringed  I; 
commitment  to  jail  of  such  parties  in  contempt  by  reason  of  a 
bedience  of  orders  regarding  the  payment  of  money  in  their  han 
the  delivery  over  of  property.  State  ex  rel.  Aadibert  vs.  SI 
47  An.  386;  Encyclopedia  of  Pleadings  and  Practice,  Vol.4,  p 
citing  41  aa.  466;  59  Oa.  623;  88aa.861;  28Minti.4ll;  18: 
(Pa.)  480;  44  Pa.  St.  247;  69  Wis.  24:  60  Mich.  167;  IB 
(Ind.)  166;    87  Mo.  App.  562. 

An  executor  ordered  to  deliver  op  euGcession  property  is  not 
considered  a  mere  debtor,  nor  do  the  heirs  of  a  succession 
'    merely  as  creditors.     Such  was  the  ruling  of  this  court  in  tbe  en 
sion  of  Heffner,  49  An.  1443. 
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wer  of  the  conrt  to  panleb  for  contempt  le  exercised  tor  two 

'indicate  itadlKnity  for  disrespact  ehowa  to  It  or  its  ordera. 
iompel  t>ie  perfoim&nce  of  some  order  or  decree  ot  tbe  court » 
Is  in  the  power  ot  tbe  party  to  perform  and  wblcb  he  refuses 

Am.  aod  Bug.  Bncj'.  of  Law,  Vol.  3,  p.  797. 
can  make  no  difference  that  tbe  party  can  not  presently 
:be  act  commaiided  where  it  appears  his  incapacity  arises 
aalt  ot  his  own,  or  where  It  is  a  case  of  Don- performance, 
;  of  his  acts  wiltally  doce,  or  where  the  contempt  consists 
ecedeat  act,  by  which  the  accnsed  rendered  performance 
e.  lb.,  p.  784  (note);  Wartman  vs.  Wartman,  Taney,  C. 
lapalje  on  Contempts,  Sec.  17;  49  An.  144S. 
general  obaervaCiona  lead  to  tbe  consideration  of  tbe  case 
ely  in  band. 

nis  executor  is  viewed  by  oar  law  as  an  officer  of  the  conrt 
<e  denied.     38  An.  861;  49  An.  80. 

1  tbe  property  and  fnnds  of  this  sncceselon  under  tbe  man- 
be  conrt,  and  he  was  peculiarly  subject  to  its  oiders  with 
I  to  tbe  same.  2  An.  87.  Being  an  officer  of  the  court,  and 
hlfl  poafleeB[on>or  the  property  from  the  court  in  bis  capacity 
or,  he  ia  iii  contempt  of  ita  authority  in  refueing  or  tailing 
der  tbe  aame  to  the  court,  or  upon  ita  order.    36  An.  552. 

that  tbe  conrt  had  authority  to  iaeue  an  order  for  the 
at  the  property,  which  being  disobeyed  and  the  executor 

tor  such  disobedience,  the  authority  of  the  court  ia  at  an 
no  farther  proceedings  as  for  contempt  can  be  taken  upon 
lemand  made  on  him  to  comply  with  the  order  and  his 
7onld  put  the  court  in  a  sad  predicament  indeed.  It  would 
inge  its  dignity,  lessen  the  respect  it  should  always  com* 
Oder  its  order  to  its  own  officers  nugatory  and  impair  its 
s  generally.     See  31  An.  119. 

it  necessary  before  taking  the  second  proceedings  In  con- 
at  the  court  should  issue  another  order  or  render  another 
.  commanding  delivery.  It  would  be  uaeleaa  and  futile  to 
to  issue  such  ordera  or  judgments.  One  such  judgment  and 
efficient,  and  the  offence  of  the  executor  is  repeated  when, 

punishment  tor  contempt,  a  demand  is  made  upon  him  and 
refuses    compliance.      Separate    convictions   may   be  had 
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«K<t'DBt  the  same  party  lor  commiiBioDS  of  distinct  cootempt^  c 
ring  in  the  same  proceedinKB.    Ency.  of  P.  and  P.,  Vol.  4,  p.  8< 

Under  Code  ot  Practice,  Art.  131,  the  conrts  ot  this  State  are 
■  power  to  pnnieb  all  contempts  of  their  snthority,  limiting  the  fi 
fifty  dollars  and  Imprisonment  to  ten  days,  "for  each  offence  oj 
kind." 

And  Art.  308  prescribes  that  If  one  against  whom  an  iDjancI 
directed  violate  the  same  or  refuse  to  obey,  he  may  be  impri 
for  not  exceeding  ten  days  which  sentence  may  be  repei 
inflicted  until  the  mandate  of  the  court  it  obeyed. 

There  Is  no  conflict  between  these  two  expressions  of  the  lav 
Ad.  945. 

The  words  in  the  first  article  "  tor  each  offence  of  that  kind,' 
those  of  the  aecood  article,  "which  sentence  may  he  repei 
inflicted,"  etc.,  are  interchangeable  terms.  Under  the  provisii 
the  Brst  article,  witbont  the  special  direction  ot  the  second,  pi 
ment  by  imprisonment  for  violations  of  in]nnctions  can  be  repei 
inflicted  astil  the  order  is  obeyed.  So,  too,  a  flue  may  be  Im 
for  violating  an  Injunction,  nnder  the  terms  of  Art.  181,  thong) 
SOS,  relating  specially  to  injnnctione,  is  silent  on  the  snblect.  8 
94S.  The  two  articles  are  laws  in  pari  materia  and  to  be  cone 
together.  C.  0.  17.  There  was  no  intention  on  the  part  of  the 
maker  to  draw  a  distinction  between  contempts  in  violatii 
injunctions  and  contempts  in  violating  any  other  order  of  coorl 

This  court  sidd  in  the  Scboenhansen  case,   4?  An.  701: 
penalty  ot  ten  days'   Imprisonment   was  fully    authorized, 
defendant  has  served   bis  imprisonment  of  ten   days.       Foi 
fnrther  violation  of  the  preliminary  or  modified  injunction,  ht 
be  punished  oa  Ike  occasion  aritet." 

So,  in  the  instant  case,  the  law  justified  the  imprisonment  o 
days  and  the  Bne  of  fifty  dollars  inflicted  on  tbe  execnto 
refusing  to  obey  the  order  of  the  conrt.  He  paid  the  fint 
suffered  tbe  imprisonment,  hot  still  refused  to  obey  upon  fu 
demand  made  for  compliance.  Thereupon  occasion  arose  for  e 
ond  Infliction  of  the  sentence  for  contempt.  It  was  "  another  ol 
of  that  kind."  as  contemplated  by  C.  P-  131.  As  correctly  obsi 
In  the  Schoenhausen  case,  "the  law  means  punishment  fo 
offence  at  tbe  outset,  and  punishment  afterward  for  the  repetit 

If  tbe  first  sentence  of  flne  and  imprisonment  and  the  nnder, 
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Stsle  ex  n\.  Sluart  TS.  Ellis  (Judge)  and  Burkhardt. 

pDDlshment  thereof  ia  to  be  the  end  o(  the  matter,  then  indeed 
It  be  eaef  of  accompllahment  for  dlahoneat  repreeentativea  of 
lions,  or  minor  beire,  to  appropriate  the  eetatea  or  funds  pass- 
o  their  hands,  snSering  bnt  small  iDconvenlence  for  their  act 
latloD.  The  law  never  contemplated  this  result, 
ire  constrained  to  hold  that  it  was  apon  an  erroneous  con- 
on  of  a  question  of  law  and  practice  that  respondent  judge 
id  to  Ko  Into  the  merits  of  the  second  contempt  proceedingc 
ted  to  bim  and  diamieaed  the  same, 
therefore  ordered  that  the  writ  of  mandamus  applied  for  be 
peremptory,  that  the  petition  and  order  for  rule  to  show  cause 
y  the  relators  on  October  9,  1897,  in  the  Sncceasion  of  William 
<r,  No.  4886  on  the  docket  of  tbe  District  Court  of  Caddo  par- 
reinstated,  and  that  proceedings  in  trial  and  determination 
f  on  the  merits  be  bad  according  to  law. 
Justice  Breaux — I  dissent. 


OF  Louisiana  ez  bel.  Williau  Hekry  Stuart  vs.  Hon 
T.  C.  Ellis,  Judge,  and  Celina  M.  Burkhabdt. 

e  obtained  a  Juctfiatgat  of  aa  pa  rati  on  [torn  bed  and  board,  but  did  not  applj 

dgmenl  ot  Bcparallon  from  bed  end  board,  proceeding  by  mle  for  alimony 
g  an  acceasory  lo  the  principal  demand  Is  peiralgslble. 
i!  due  during  lbs  marriage.    The  marriage  ties  are  not  Uiisolvcd  by  tb« 

APPLICATION  for  Write  of  Prohibition  and  CeHiorari. 

:.  Flynn  tor  Relator. 

xm  Betden  for  Respondent. 


nitted  on  briefs  March  21,  1893. 
lion  handed  down  April  4,  1898. 
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»al«  CI  Ml.  Stuart  vi.  EUlB  IJalge)  anO  Burkharilt. 


to  And  oat  If  there  will  not  be  ■  change  for  the  better,  and 
1;  avoid  the  neceaaity  of  forever  disMlvlng  marriage  ties 
ehonld  never  be  diaaolved,  aave  when  there  ia  ample  evidence 
le  marriage,  instead  of  bein^a  bleaalng,  ia  the  reverae. 
lag  the  twelve  months  ol  moral  trial,  an  application  by  role  to 
laase  why  alimony  should  not  be  paid  may  well  be  conaldered 
idental  to  the  anlt  in  which  waa  rendered  the  jadgment  (or  eep- 
a  from  bed  and  board.  The  ptoce«ding  nntll  the  divorce  ia  io 
!ter  provisional,  and  may  incinde  a  role  for  alimony  aa  needtal 
-y  oDt  the  object  of  the  law  in  allowing  the  separation  from  bed 
>ard. 

conclasion  being  that  the  proceeding  by  rule  was  permissible, 
88  to  a  conaideratlon  of  the  next  objection  raised. 
I  objection  la  fonndednpon  the  hypothMs  that  the  plaintiff  bap 
tit  whatever  to  alimony;  after,  her  demand  had  been  granted 
Jadgment  of  aeparatlon  from  bed  and  board  entered,  that  all  of 
;bt8  to  date  bad  been  passed  npon.  That  now  the  allowance 
nony  wonld  in  effect  amend  tbe  judgment  which  had  been 
:«d  withont  granting  alimony.  It  ia  clear  in  onr  jndgment 
the  relation  of  husband  and  wife  exist,  after  the  demand  of 
ition  from  bed  and  board,  and  antil  the  matrimonial  ties  are 
id  or  a  reconciliation  had  taken  place,  the  right  to  alimony  is 
Inning  right.  It  waa  not  terminated,  ended  or  destroyed  by 
idgment  silent  npon  the  subject.  Plaintiff  was  entitled  to 
ate  allowance  for  support  and  maintenance  daring   the  twelve 

iB. 

have  found  no  decision  after  some  search  bearing  directly 
ihe  point  now  before  ds  for  determioation. 
m  orifcinai  proposition,  without  the  assistance  o(  any  decision, 
I  conrt,  interpreting  the  articles  of  the  Civil  Code  upon  this 
t,  we  arrived  at  the  conclueion  that  alimony  was  allowable  to 
■ff. 

particular  point  not  having  been  previously  presented  here, 
spared  tbe  articles  of  our  Code  on  tbe  subject  of  alimony  and 

that  they  correspond  with  those  of  tbe  Code  of  France 
bat  subject. 

Conrt  of  Cassation  interpreting  theee  articles  determined  cor- 
as  we  think  that  it  is  not  a  new  demand  after  judgment ;  that 
>t  concluded  by  tbe  judgment,  but  an  accessory  of  tbe  principal 


562  SUPREME  COURT  OF  LOUISIANA. 

Wbaliug  Ts,  Wells. 

demand.  Fuller  and  Hermanii,  Code  Civil  Annot6,  Vol.  1,  p. 
No.  62. 

The  commentatore  are  poaitive  in  tfaelr  commentB. 

In  case  of  the  separation  from  bed  and  board,  saya  Baudry  -Loca 
erie,  p.  36S,  Vol.  1,  in  faia  work  entitled  "  Droit  Civil,"  a  conal 
jariapradence  recognizes  the  right  of  alimoDy  between  tbe  ipo 
for  the  reason  that  the  decree,  unlike  the  decree  of  divorce,  doe 
absolutely  dissolve  the  marriage  ties. 

Under-anotber  heading  of  the  same  boob,  this  jurist  reafBrma 
tbe  right,  despite  the  decree  of  separation,  remains  to  claim 
pension. 

From  Laurent,  Vol.  3,  p.  302  (Droit  Civil)  we  translate: 
spoDSes  separated  from  bed  and  board  owe  aid  to  each  other  di 
the  marriage,  and  conaequently  until  the  decree  of  divorce  is 
nounced. 

We  have  not  anywhere  found  different  views  expressed.  Our  i 
accord  with  the  cited  casea  and  the  opinlan  of  the  lllnstrlous  Fi 
jnnet.  In  conseqtienceitonly  remains  tor  us  to  affirm  the  jndgi 
of  the  District  Coart. 

It  is  therefore  ordered,  adjudged  nnd  decreed  that  the  rale  ni 
vacated  and  dlacbarged  and  the  demand  of  relator  for  prohlb 
and  certiorari  rejected  at  relator's  coats. 


No.  12,746. 
Edwabd  Whaling  vs.  Johk  Wells. 


Bdb}'coiirll>eloi*oneiceptlaDot  ii 

.0  cause  of  action,  outb 

ullDg  ottlie  coiiiintltlag  maglstmte 

undrr  bond,  for  trial  betoic  Itie  Dial 

rlul  Court  lusteadoC  din 

avldencBOf  /ro*a*/<  «»«,  .ndtbis 

appeMring  from  the  p< 

eluded  recoTcry. 
IteTerted  and  remanded,  tne  court  holdiui^  ibat  (be  cnminilmi 
trial  In  bat  frima/acri  eyiileBee  ol  Ikr  ixiitfKct  of  probable  cau 


W.  J.  Wagueapack  for  Plaintiff,  Appellant. 
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Whaling  ra.  Wells. 
Whitaker  (or  Detendant,  Appellee. 

liUed  on  briefs  March  25,  1898. 
ioa  handed  dowD  April  4,  1898. 

ipioion  of  the  court  was  delivered  by 

rcHARD,  J.    This  is  an  action  for  malicious  prosecution.    Dam  - 
e  laid  at  ten  thoasand  dollars. 
mbBtantial  arerments  of  the  plaintiff  are : 
in  March,  1896,  defendant  caaaed  his  prosecution  on  the 
of  breach  of  trust  and  embezzlement,  with  intent  to  cheat  and 
I,  nnder  Sec.  905  of  the  Revised  Statutes. 
the  affidavit  was  made  before  the  recorder's  court  of  the  city 
Orleans,  from  which  the  writ  of  arrest  issued, 
he  was  brongbt  before  the  recorder,  sitting  as  a  committlDg 
rate,  and  was  committed  to  appear  before  the  Oriminal  Dis- 
onrt  of  the  parish  of  Orleans  under  a  bond  of  five  hundred 
,  which  he  was  unable,  at  first,  to  furnish  and  was  lodged  in 
Ish  prison,  where  he  remained  five  days  when  be  was  released, 
meanwhile  procured  a  bondsman. 

,  snbseqneDtly,  .the  District  Attorney  filed  an  information 
him  on  the  charge  referred  to,  based  upon  the  affidavit  made 
defendant. 

be  was  tried  before  a  jnry  on  this  information;  t be  charge 
iQQd  to  be  frivolous,  and  the  prosecnting  officer  himself 
ed  the  jury  to  return  a  verdict  of  not  guilty,  which  they  did 
:  leaving  their  seats. 

the  defendant  knew  the  affidavit  made  against  bim  (plaintiff) 
le;  that  he  had  no  probable  caase  for  making  same;  and  that 
secntion  was  wantonly  wroogtnl,  illegal  and  mallcions,  done 
sole  purpose  of  vexing,  humiliating  and  injuring  plaintiff, 
idant  appeared  and  filed  an  exception  of  no  cause  of  action, 
VBs  enstained  and  the  suit  dismissed, 
tiff  appeals. 

a  familiar  rule  of  practice  that  for  the  purpose  of  the 
an  exception  of  no  cause  of  action,  all  the  allegations  of  the 
I  are  taken  as  true. 
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Succession  at  FeniaiKlei  and  De  la  Rosa. 

We  think  Ibe  allegations  of  this  petition  dIscloM  m  caoae  ot  t 

Th«  trial  }adfte  did  not  itate  the  grounds  npon  which  he  ana 
the  exception,  bnt  we  gather,  from  the  briefs  of  connse],  that 
because  of  the  action  oftherecorderincomtnittiDgthe  accneed  U 
instead  of  discharging  him,  and  from  this  it  was  held  that  pr 
cause  was  shown,  and  this  appeariog  from  the  petition,  it  pre* 
recovery. 

We  do  not  think  the  allegation  In  the  petition,  that  the  Rei 
committed  the  accnsed  to  appear  before  the  Grlmlnal  Oonrt,  a 
cient  showing  of  probable  cause  for  the  initiation  of  the  prosec 
to  Justify  the  miing  that  the  complaint  disclosed  no  cause  of  a 

The  commitment  to  appear  (or  trial  was  prima  fade,  not 
elusive,  evidence  of  probable  cause.  A.  and  E.  Ency.  of  Law 
14,  p.  87. 

It  has  frequently  been  held  that  the  dUcharge  of  an  Bccnsed 
son  by  a  committing  magistrate  Is  prima  fade  evidence  of  the 
of  probable  cause  and  shifts  the  burden  of  proof  on  the  defe 
sued  (or  malicious  prosecntlon.  Brown  vs.  Vlttnr,  47  An. 
Bomholdt  vs.  Souillard,  36  An.  108;  Plasaon  vs.  Lottery  Co.,  8 
246. 

The  same  reasoning  justifying  the  conclusion  reached  in 
cases  sustains  the  converse  of  it,  viz. :  that  the  commitment  I 
magistrate  Is  bnt  prima  facie  evidence  of  the  existence  of  pit 

lb  Is  therefore  ordered,  adjudged  and  decreed  that  the  }ud| 
appealed  from  be  avoided  and  reversed,  and  that  the  can 
remanded  to  the  lower  court  to  be  proceeded  with  according  I 
— costs  of  appeal  to  te  taxed  against  defendant  and  appellee. 


Succession  op  Manubi,  Febnandbz  and  Mes.  Maria  Matea 
Rosa,  Widow  op  Manuel  Fernandez — Consolidated. 

Tlie  Hdinlnlstrator  ol  llie  wKe's  sepuraCe  eelale  IB  wllliout  uutborll;  to  Iist 
munlty  properly  Buld,  particularly  as  It  iloea  not  appear  tliat  It  was  for  tl 
pose  or  paying  debts  ot  llie  com m unity, 

Tlie  aeiilenieat  oE  tlie  wife's  estate  (dlOereot  [rom  theliiiiband'B)  iloeinot  1 
a  setiletueut  ol  tlie  commualty  i  and  tliereloia  the  eieoator  ot  her  ei 
wllliout  warrint  tor  assuming  control  ot  property  held  la  community. 
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8ucc«ulon  at  reraandez  and  De  la  Boaa. 


AL  from  the  Civil  District  Court  ror  the  Parieb  of  Orleaaa. 
lAird,  J. 


I  B.  Rotter,  Jr.,  Aa6  Mark   R.   Ifewhawter   tot  Dative   Testa- 
f  Executor,  Appellee. 


c  Zengtl   (or  Mrs.  Widow  Antoiaette  Janvry,  Detendant  ia 
ppellant. 


»d  and  sabmltted  March  26,  1898. 
on  handed  down  ApHI  4,  1898. 


ipinloD  ot  Ihe  coart  w«^  delivered  by 

ITZ,  J.     This  was  an  appeal   from  a  judgment  rendered  to 

Mrs.  Antoinette  Janvry  to  accept  title  of  property  adjndi- 

letendant  in  rnle  admits  that  she  became  tbe  adjadicatee  of 
perty,  bat  she  refnaes  to  take  the  title  tendered :  because  it  is 
gal  title. 

ib]ection  to  tbe  title  is  gronnded  on  tbe  fact  that  the  prnp- 
■cribed  in  the  application  for  the  sale  was  owned,  aa  to  one- 
Widow  Uaria  Matea  de  la  Rosa,  and  tbe  other  bait  by  the 
on  ot  her  predeceased  hoabaad,  Uannel  Fernandez.  He  (the 
))  died  in  1878. 

icceaaion  was  opened  the  same  year,  in  the  late  Second  Dis- 
nrt.     His  widow  became  tbe  executrix  of  his  testament,  and 
inventory  taken, 
smained   in  possession  ot  this  property;  It  was  community 

y- 

led  in  1868,  intestate.    Her  succession  was  opened  for  settle- 

iqnently,  the  auccessiona  were  consolidated  under  an  order  of 

leire  of  the  two  Bnccesslons  are  tbe  same.  In  the  petition  to 
property,  the  testamentary  executor  of  tbe  estate  ot  Mrs. 
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SuccesBloa  ot  FernandsE  and  De  la  Rosa. 


Maria  M.  de  la  Rosa  alleged  that  !□  order  to  execute  the  provi 
and  beqaests  ot  ber  last  will,  it  vas  neceBsary  to  sell  the  real  « 
beloDKiDg  to  tbe  estates  or  Mrs.  Uaria  Matea  de  la  Rosa,  an 
property  ot  tbe  late  Manoel  FerDandez. 

The  property,  was  not  sold  to  pay  debts.  Tbe  beirs  of  the 
Manuel  Fernandez  are  not  before  tbe  conrC  and  were  not  cited. 

From  a  judgment  condemning  the  adjndicatee  to  accept  the 
tendered,  tbe  defendant  in  rale  prosecutes  tbis  appeal.  It  is  cU 
OUT  view  that  the  consolidation  of  tbe  estates  did  not  have  the  i 
of  vesting  tbe  executor  as  relates  to  tne  saleof  tbe  property 
greater  rights  than  he  would  have  bad  withoac  the  consolidatloi 

Tbe  succession  of  tbe  husband,  we  have  seen,  bad  been  op 
many  years  pror  to  tbe  deatb  ot  tbe  wite. 

It  was  said  at  bar,  in  ai^ument,  tbat  she  woe  the  uBnlractaai 
tbe  community.  At  ber  death  the  usu true t  came  to  an  end.  F( 
purpose  ot  the  sale  ot  tbe  property  and  the  settlement  of  the  sm 
sion,  it,  the  usufruct  or  posBession  of  the  late  Widow  Fernandei 
not  any  more  vest  tbe  executor  with  seizin  tban  did  tbe  order 
eolidating  tbe  two  estates.  Tbe  belre  became  the  complete  01 
of  one-balf  ot  the  property.  Tbe  executor  ot  tbe  succession  o 
wife  was  without  authority  to  divest  them  of  tbeit  right  as  owm 
tbe  property  Inherited  by  them  from  their  father,  who  had  died  i 
years  prior  to  tbeir  mother's  death. 

Tbe  succession  ot  tbe  father  was  separate  from  the  enccessii 
the  mother.  Tbe  executor  of  the  latter  was  not  by  his  letti 
executorship  entrusted  with  any  other  settlement  tban  that  of 
Fernandez.  The  question  of  representation  (ez  neceisttate  ret) 
not  arise.  The  succession  of  the  husband  can  be,  and  shou! 
settled  as  a  sncceBslon  ot  itself.  There  is  no  necoBsity  for  a 
settlement  through  tbe  agency  of  tbe  executor  ot  the  wife's  ei 

It  would  be  different  it  the  executor  represented  the  hush 
estate ;  tbe  husband  is  the  bead  and  the  master  of  the  commi 

He  has  adminlBtratian  of  its  property,  and  controls  ile  revenm 

Tbe  wife,  only  has  a  residuary  interest  at  tbe  dissolution  o 
community.  Sbe  owns  no  particular  property  ot  the  comna 
until  payment  of  the  debts.  Bbe  may,  it  sbe  chooses,  at  its  c 
latloD,  renounce  It  entirely.  It  is  different  with  tbe  adminlstt 
ot  tbe  bnsband's  sncceBBlon.  His  estate  la  boand  for  tbe  debts 
tracted  while  be  was  master  of  the  community. 
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Succeidon  of  Fernandez  himI  De  la  So>a. 

I  commanity  ia  a  part  of  the  mass  of  bis  eacceaaion.     Lawson 

ipley,  17  La.  249. 

I  court  e^d  in  Saccesaion  of  McLeao,  1^  An.  224: 

;  is  thas  evident  that  the  adminiatratioo  of  the  encceasioD  of 

leceaaed   haaband   inTolves  with  it  the   administration  of  the 

I  in  oar  view  clear  that  executors,  adnilnietratoreand  the  creditors 
B  community,  who  may  represent  creditors,  have  an  intereat  in 
ig  to  the  payment  of  debts  of  the  comtnncity.  Bat  ttae  anc- 
iQ  of  the  wife  ia  not  involved  as  in  case  of  the  encceaeion  of 
laband  with  the  administration  of  the  commnnity  in  which  she 

0  interest  aa  an  owner  until  the  debts  are  all  paid. 

i  manifest  that  the  adminiatration  of  the  hasband'a  succession 
res  tbe  administration  of  ttae  commuuity.  Durham  vs.  William, 
,  32  An.  962.  Thia  view  was  afflrmed  in  Berthelot  vs.  Fitch, 
.  891.  A  similar  view  was  espreeeed  in  Succession  of  Lamm, 
.  312,  in  a  carefully  prepared  opinion. 

1  rule  on  the  other  band  doea  not  recognize  that  the  execntora 
dministrators  of  the  wife's  succession  have  the  same  authority. 
:aa  been  clearly  decided  that  the  settlement  of  the  wife's  snc- 
<n  does  cot  involve  the  settlement  of  tbe  community.  Tbe 
ir  received,  as  relates  to  the  latter  only,  the  moat  careful  con- 
ition  of  this  cojrt  in  Verrler  vs.  Sheriff,  48  An.  724.  The  fol- 
g  la  an  excerpt  from  the  opinion:  "This  administration  in- 
s  the  right  of  tbe  wife's  succession  representative  to  take  any 
II  neceaaary  proceedings  against  the  snrviving  hnaband  for  the 
^tlon  of  any  indebtedneaa  ol  a  commanity  to  her  separate 
)i  bat  it  does  not  confer  upon  bim  the  power  to  make  sale  of 
irty  of  tbe  commuDity  for  that  purpose  in  her  succession." 

9  power  wblcb  tbia  court  decided   did  not  exiat,   in  the  caae 

which  we  here  just  quoted,  ia  the  power  wblcb  the  plaintiff  in 

lere  aeeke  to  have  recognized. 

Bewes  vs.  Baxter,  46  An.  1284,  we  held   that  the  community 

irty  did  not  at  its  disaolntion  enter  Into  the  poaeession  of  tbe 

itor  of  the  wife's  succession. 

icedents  anstaln   tbe  position   that   the  settlement  of   tbe  hns- 

a  auccession  involves  the  settlement  of  tbe  commnnity;  and 

ibe  execntor,  or  tbe  admlnlstratot  of  hia  estate  lor  tbe  purpose 

M  settlement  repreaenta  the  commanity. 
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Bat  precedent  does  oot  austaln  tbe  position  that  the  settlemei 
the  wi(e'§  sDccessIoD  involves  the  settlement  of  the  community. 

The  decleioDs  as  relates  to  the  latter  case  are  clear  enongh 
leave  do  groand  tor  qnestlon. 

The  differences  aa  set  forth  in  the  decisions  npon  tbe  aabjei 
owing  to  the  tact  that  the  interest  and  responsibllit)'  of  tbe  bnsbi 
as  head  of  tbe  commnnlty,  la  greater  in  some  respects  than  thewi 
and  in  consequence  when  it  Is  dissolved  by  death  the  aothorit, 
the  execntor  to  repreaent  tbe  ancceaaion  of  the  basband  is  rei 
nized  as  greater,  and  aa  having  broader  scope  than  the  autborit 
the  execntor  of  the  wife's  estate  aa  relates  to  tbe  commanity . 

The  affirmance  of  the  Jadgment  appealed  from  wonid  give  no 
to  tbe  property. 

Tbe  beira  not  being  represented,  and  not  being  in  any  ret 
partlea,  would  remain  nnaffected  by  onr  decree. 

It  la  therefore  ordered,  adjudged  and  decreed  that  tbe  jadgn 
appealed  from  is  reversed,  annalted  and  avoided;  that  plain) 
rale  be  dlamlsaed. 


No.  12,664. 
E.   K.   Clover  v8.  Job  Gottlieb. 

1.  After  be[ug;  put  i*  mem  by  vtrillen  demand,  loUo'wed  by  llie  BllDg  ot  ■  si 

reiclDd.  tliv  offer  to  execute  by  tbe  obligor  ot  &  coulmr't  oomiw  too  late. 
1.  Charge!  In  deteudanl's  aoswerolTJolatloa  olibe  terms  of  tbe  contract  b;  p 

till,  and  baaing  tbereon  reconTeatloual  demand  lor  read  iiJon  and  (ardami 

la  lacooalatenl  with  oDer  to  perioral  made  prevlotialy. 
s.  Oae  aeeklDg  relief  tbrougli  reaclaalon  oF  ■  coatraot  mual  flrat  offer  to  rsalor 

adrenary  to  Hie  altuatlon  he  vae  In  at  (be  (I Die  tbe  contract  was  eoteroi) 

APPEAL  from  the  Fifteenth  Jadicial  District  Coart  for  tbe  Pa 
of  East  Baton  Roage.     Brunot,  J. 


J.  A.  Additon  tor  Plaintiff,  Appellant. 

Thomaa  J.  Keman  and  Samt.  G.  Laycoek  for  Defendant,  Appel 

Argued  and  aubmitted  December  28,  1S97. 
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<n  banded  down  Juinary  24,  1606. 
ling  refDSed  April  18,  1898. 

ilnlon  of  the  court  was  delivered  by 

:hard,  J.     In  April,  1896,  plaintiff  and   defendant  entered 

Agreement,  evidenced  by   an  InBtrameut   ander   private 
i,  by  which  the  latter  engaged  to  sell  to  the  former  a  tract 
containing  two  hundred  and  twenty  acres  near  the  city  of 
DDge,  known  as  the  "Howell  Place." 
rice  stipulated  was  five  thousand  seven  hundred  and  twenty 

Foorteen  horses,  to  be  taken  at  one  thousand  dollars,  ware 
llvered  to  the  seller.  On  March  I,  1897,  there  was  to  be  a 
rment  of  seven  hundred  and  Bfty  dollars,  and  another  of 
dred  dollars  on  January  1,  1898.  The  remainderof  the  price 
le  paid  in  one,  two,  three,  tour  aad  Ave  years  from  Janaary 

lyer  agreed  to  ship  the  horses  (which  were  in  Illinois)  to  the 
once,  and  in  the  event  of  hie  failure  to  meet  the  cash  pay- 
seven  hundred  and  fifty  dollars  on  March  1,  1897,  they  (the 
ware  to  he  forfeited  to  the  seller  as  liquidated  damages  for 
t  contract. 

I  stipulated  that  the  buyer  was  not  to  interfere  with  the 
on  the  place  during  the  current  year  1896,  but  that  he  was 
the  use  of  all  other  lands  and  timber  not  rented  for  the  year 
d  to  have  fall  possession  by  Janaary  1,  1897. 
er  stipulation  was  "  that  the  rent  of  the  two  hundred  and 
icres  for  the  year  1896  shall  be  paid  to  the  said  Gottlieb  as 
ment  on  the  purchase  price." 

greement  to  sell  was  to  be  effective  until  March  1,  1897, 
formal  act  of  sale  was  to  be  executed,  provided  the  buyer 
seven  hundred  and  fifty  dollars  stipulated  for  on  or  before 
a. 

this  contract  was  made  Gottlieb  was  not  the  owner  of  the 
'  be  proposed  to  sell.  Whether  the  buyer  was  awsre  of  this 
oes  not  appear. 

days  later,  on  April  20,  1896,  Gottlieb  secured  from  the 
Barrow  dc  Mercier,  in  writing,  an  agreement  to  sell  to  him, 
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or  to  any  one  be  might  indicate,  the  property  which   had  beei 
object  of  biB  previous  agreement  with  plaintiff. 

The  agreement  hy  Barrow  &  Mercier  atipniated  to  sell  "  al 
time  before  March  1,  1897,  for  the  snm  of  three  thoasand  three 
dred  dollars,"  of  which  seven  hundred  and  fifty  dollars  abou 
paid  in  cash  when  the  sale  was  formally  consnminated  i  the  bal 
in  one  and  two  years.  Should  Qottlleb  pay  the  seven  hundrec 
fifty  dollars  by  March  I,  189T,  he  waste  have  the  rents  of  the  plac 
1896.  He  stipulated  for  the  right  of  using  the  lands  not  rente< 
1896  and  the  timber  thereon,  and  also.tbat  he  was  to  have  a  com 
eion  of  Ave  per  cent,  on  the  agreed  prlt*,  whether  baying  for  hii 
or  for  another. 

Neither  of  these  agreements  to  sell  and  buy  were  registered  ij 
conveyance  records.  It  does  not  appear  that  plaintiff  was 
Informed  of  the  existence  of  the  one  executed  by  Barrow  &  Me 
to  the  defendant,  and  up  to  the  time  this  litigation  began  there 
been  no  formal  transfer  of  the  title  to  the  latter.  It  still  stood  ii 
name  of  Barrow  &  Mercier. 

Pursuant  to  the  agreement  between  plaintiff  and  defendant  a  1 
horses  were  shipped  to  the  latter,  who  received  them  in  May, 
took  possession  and  sold  them. 

On  the  l8t  of  January  following,  the  time  when  full  posseseii 
the  Howell  place  was  to  be  given  to  plaintiff,  he  was  not  put  in 
session,  and,  so  far  as  the  public  records  showed,  defendant  hii 
had  at  the  time  neither  possession  nor  title. 

Several  times  prior  to  the  instilution  of  this  suit  verbal  dei 
tor   possession   was  made  by  the   plaintiff    and   his   attorney 
defendant  without  avail,  and  then,  on  the  16th  of  January,  18 
formal  demand  in  writing  for  possession  was  made. 

This  was  followed  two  daya  later  by  the  present  salt  filed  Jan 
18,  1897.  The  next  day  defendant  called  with  wltsesses  on  pla 
and  formally  tendered  poeaesaion  and  full  compliance  with  the  t 
of  the  agreement. 

Plaintiff  replied  that  it  was  too  late;  that  the  matter  wonld 
to  take  its  conrse  In  the  courts. 

While  the  salt  had  been  filed  the  day  before,  it  seems  that  ee: 
of  citation  had  not  actually  been  made  upon  defendant  at  the  t 
It  was  made  later  the  same  day. 

When  defendant   tendered  possession  to  plaintiff  on  Janaa^ 
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be  Baid  DOtbtog  whatever  to  bim  in  regard  to  the  hoises  wbich 
>eeii  delivered  by  plalntiD;  no  claim  was  made  at  tbat  time  by 
dant  tbat  tbe  delivery  of  borsea  was  short  or  insafflcient,  and 
amand  then  or   prior  thereto  wai  asserted  to  make  good  this 

•j  until  developed  in  tbe  defence  of  this  action  was  it  insisted 
plaintiff's  delivery  of  borses  was  not  up  to  contract  reqaire- 
,  and,  therefore,  was  cause  for  non-compliance  by  defendant 
bis  obligati  on  to  deliver  posiession  of  the  place  on  January  1, 

ilaintltf  was  deficient  in  his  delivery  of  horees,  he  was  not  pat 
ifault  by  defendant  in  reference  thereto  as  a  condition  prece- 
to  the  claiming  of  damages  or  rescission  of  tbe  contract. 
!  shortage  of  one  horse  was  accounted  for  by  the  fact  tbat  one 
ibreys,  claiming  to  act  for  defendant,  traded  In  Illinois,  before 
orses  started  southward,  three  of  the  Clover  horses  for  two  of 
er  lot.  Defendant  admits  tbat  he  raised  no  objection  to  this 
'  Humphreys  when  Informed  of  it. 

>tber  horse  died  In  transit.  Plaintiff  claims  to  have  accounted 
)  value  to  defendant  in  paying  the  freight  on  the  shipment  of 
s;  tbat  the  freight  bill  was  a  chaise  against  defendant,  but  tbat 
ly  called  upon  defendant  for  Its  amount  leas  the  estimated  value 
I  dead  bone — he  (plaintiff)  paying  tbat  much  of  tbe  freight  bill 
>lf. 

lendant,  on  the  other  band,  insists  that  under  the  contract  the 
it  on  the  horses  was  to  be  paid  by  plaintiff,  and  we  are  inclined 
iBtrne  the  agreement  that  way. 

len  the  horses  reached  Baton  Rouge  there  was  a  contention  to 
ffect  tbat  one  horse  was  short  still,  and  it  was  searched  for, 
lis  appears  to  bave  been  abandoned  by  defendant,  wbo  took 
Bslon  of  tbe  horses  (thirteen  head  in  all,  counting  two  colts), 
them  and  sold  thent,  and  never  thereafter  applied  to  plaintiff 
ike  good  any  supposed  shortage  as  to  number  and  quality  of 
&ls  delivered  under  the  contract. 

IS  being  BO,  it  does  not  lie  In  tbe  mouth  of  defendant  to  assert, 
did  in  his  testimony,  tbat  he  did  not  receive   this  delivery  of 
a  M  a   discbarge  of   plaintiff's  contract  obligation  In   regard 
to. 
ving  delivered  the  horses,  and  tbe  same  having  been  accepted 
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by  defendant,  plaintiff  was  not  to  be  considered  in  defanlt  nnlei 
failed  to  m«et  tbe  paymont  of  seven  liandred  and  flfty  dollars, 
March  1,  1897.  Should  he  fail  to  meet  that  payment,  then,  □ 
tbe  terms  of  the  agreement,  defendant  was  to  retain  the  horB< 
liquidated  damajices. 

Tbe  next  step  nnder  the  contract,  after  delivery  of  tbe  borsi 
plaintiff,  was  to  be  performed  by  defendant.  He  was  to  de 
plalntiir  full  posBesaion  of  tlie  tract  of  land  on  January  1,  18S7. 
failed  to  do  this  and  was  put  in  default  therefor,  both  by  wr 
demand  and  by  the  Institution  of  this  suLt,  seelcing  rescission  ol 
contract  l>ecanBe  of  non-execution  of  its  stipulations  by  defeat 

After  this  demand  and  after  the  Bling  of  the  suit,  tbe  ofTt 
execute  by  defendant  came  too  late.  24  An.  236;  8  R.  161;  20 
292;  88  An.  773;  Tonliier,  Vol.  6,  p.  253,  No.  246;  lb.,  No.  255. 

Defendant  meets  the  suit  with  charges  of  violation  of  tbe  tern 
the  contract  by  plaintiff,  asks  Its  rescission  because  thereof,  aa< 
damages. 

This  is,  in  effect,  a  reconventlonal  demand. 

The  iacoaslstency  of  this  pleading  with  the  offer  to  perform  a 
]nBt  after  the  suit  was  filed  Is  apparent. 

Beaides,  a  party  seeking  relief  through  rescission  of  a  codi 
must  first  offer  to  restore  bis  ad  Ferssry  to  the  situation  he  was  in  b< 
Cbe  contract.     1  Hen.  Dig.,  p.  1020,  No.  19. 

Defendant  could  not  keep  tbe  property  and  the  horses  also, 
latter  were  to  be  forfeited  to  him  only  in  tbe  event  plaintiff  fftii< 
meet  tbe  payment  due   March  1,  1897,  which  time  had  not 
come  aroQDd. 

Before  it  did,  defendant,  hy  failure  to  keep  the  engagemeat : 
pOBUSsfon  of  tbe  land,  produced  a  condition  justifying  this  snii 
Kesciaslon. 

We  bold  that  plaintiff's  right  to  sue  for  rescission  legally  exi 
at  the  time  tbe  suit  was  filed,  and  that  he,  not  defendant,  is  ent 
to  the  judgment  o(  rescission. 

This  carries  with  it  the  right  to  have  an  accounting  with  defea 
for  the  horses  delivered  to  him. 

The  question  arises,  does  defendant  owe  plaintiff  the  pri< 
which  be  agreed  in  tbe  contract  to  take  the  horses  (one  thoa 
dollars),  or  does  he  owe  him  merely  the  horses  themselves,  or  i 
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I  ai  ascertained  by  what  ttaey  were  worth  on  the  Baton  RoDge 

et? 

>  think  the  enda  of  Josttce  beat  anbBerved  by  holding  the  Utter. 

I  h  parties  ask  abrogation  ot  the  contract  in  to(o.    We  will  grant 

>tb  as  to   the  tract  of  land  and  as  to  the  stlpnlated  price  of  the 

LB  will  leave  defendant  holding  poSBcesion  of  eleven  horses  and 

:oItB  belonging  to  plointlO. 

t  the  horses  having  been  disposed  of,  defendant  mnat  accoant 

leir  valne. 

I  find  from  the  evidence  that  nine  boraea  and  two  colta  aold  for 

inndred  and  sizty-flve  dollars.     Two  horsea  appeared  to  be  atill 

ind  when  this  enlt  was  tried  below.    Tbey  may  not  be  on  hand 

eo  we  will  eatlmate  tbem  at  fifty  dollars  each,  tbe  leaat  price 

faicb  any  of  the  horeeB  sold. 

I  thus  find  six  hundred  and  eixty-flve  dolIarB  aa  Che  value  of  tbe 

!8,  from    which    must   be   deducted   ninety-eiz  dollars  paid  as 

lit  by  defendant  on  the  ahlpment  of  horaea,  held  to  be  a  charge 

.at  plaintiff  and  not  afiainat  defendant. 

is  will  leave  a  balance  of  five  hundred  and  sixty- nine  dollars  dae 

tiff.     We  do  not  think  defendant  entitled  to  credit  (or  expenses 

ed  OD  acconnt  of  the  keep  of  the  horses,  etc.     Tbe  nse  o(  tbe 

IB  and  interest  on  the  money  for  wbicb  tbey  were  sold  would  set 

icb  claim,  even  were  it  a  jnet  one. 

s  therefore  ordered,  adjudged  and  decreed  that  tbe  judgment 

Bled  from  be  annulled,  avoided  and  reversed,  and  It  is  now 

red  and  decreed  that   there  be  judgment  In  favor  ot  plaintiff 

iBt  defendant,  canceling  and  rescinding  the  agreement  to  sell 

In  lands  situated  In  the  parish  ot  East  Baton  Rouge,  entered 

by  the  parties  hereto  on  April  15,  1896. 

Is  further  ordered  and  decreed  that  the  plaintiff,  E.  E.  Glover, 

ive  and  recover  from   defendant,  Joseph  Gottlieb,  the  sum  of 

[inndred  and  sixty- nine  dollars,  with  five  per  cent,  interest  per 

m  thereon  from  tbe  date  of  tbe  filing  ot  this  suit  in  tbe  lower 

i,  together  with  costs  ot  both  courts. 
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Tax  Collector  ys.  Ray. 


No.  12,809. 
W.  T.  Peques,  Tax  Collector,  vs.  O.  P.  Ray. 

1.  A  commeroial  drumraer,  or  oaDvasser,  who  goefl  out  on  the  road  soliciting 

orders  for  his  house,  whether  it  be  located  in  or  out  of  the  State,  and  who 
takes  with  him  samples  of  the  goods  or  wares  his  house  deals  in,  is  not  a 
**  traveling  vendor"  within  the  meaning  of  Sec.  13  of  Act  Xo.  150  of  1890. 

2.  A  business  house,  located  in  one  of  the  towns  or  cities  of  the  State,  taking  out 

the  necessary  licenses  there,  may  send  its  drummers  or  canvassers  out,  with 
samples,  to  take  orders  in  other  towns  and  parishes  without  becoming  subject 
to  the  payment  of  a  State,  parish  or  municipal  license  in  such  other  towns 
and  parishes. 

3.  The  negotiation  here  of  sales  of  goods  which  are  in  another  State  for  the  pur- 

pose of  their  introduction  in  this  State  is  interstate  commerce. 

A  PPEAL  from  the  Ninth  Judicial  District  Court  for  the  Parish  of 
^    De  Soto.     Hall,  J. 


J.    W,    Parsons  (Charles  Wheaton  Elam  of  Counsel)  for   Plaintiff, 
Appellee. 


Wise  &  Herndon  for  Defendant,  Appellant. 


Argued  and  submitted  May  17,  1898. 
Opinion  handed  down  June  13,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanch ARD,  J.  The  Wrought  Iron  Range  Company,  a  corpor  >tion 
domiciled  in  the  city  of  St.  Louis,  Missouri,  is  engaged  in  the  busi- 
ness of  the  manufacture  and  sale  of  cooking  stoves  and  ranges. 

It  sent  agents  to  Shreveport,  Louisiana,  engaged  a  warehouse  or 
place  of  business  there,  and  shipped  hither  in  carload  lots  its  wares. 

The  ranges  thus  consigned  to  the  Shreveport  house  were  shipped 
in  original  packages,  remained  in  such  packages,  and  as  sales  were 
effected  or  orders  received  for  goods  they  were  delivered  in  the 
original  packages  to  the  purchasers. 

A  State  license  for  the  occupation  of  retail  dealer  in  stoves 
and  ranges  was  taken  out  at  Shreveport. 

The  company  sold  goods  at  retail  in  the  bouse  at  Shreveport  and 
put  drummers  in  the  field  to  canvass  the  parishes  of  that  section  of 
the  State. 
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idant  herein,  O.  P.  Ray.  was  sent  to  De  Solo  pariah  and 
lim  were  several  canTaaaeFS,  who  were  dispatched  throagh 
iah  to  solicit  orders.  As  orders  were  taken  they  were  sent  in 
at  Mansfield,  the  connty  seat  of  the  parish,  who  torwarded 
ae  to  R.  F.  Dixon,  the  general  mansger  of  the  company  'at 
lort,  and  liewoald  fill  the  orders  by  shipping  the  goods  in  the 
packages  to  Ray  at  Mansfieid,  and  on  their  receipt  Ray 
load  the  stoves,  without  breaking  the  packages,  on  bis 
/  wagons  and   deliver  the  eame   to  the  partiee  giving  the 

ind  the  drnromera  nnder  bim  were  in  the  parish  temporarily 

jrnmmers,  or  soliciting  agents,  each  ased  a  wagon  with  a 

nd  its  attachments  therein  as  an  exhibit  or  sample  ot  the  kind 

ility  of  goods  they  were  dramming  tor.     No  stoves  were  sold 

e  wagons  of  the  canvassers. 

took  orders  only  for  subsequent  delivery  by  other  parties  In 

tloy  ot  the  company. 

^e  stock  of  the  ranges  was  kept  in  the  warehon'se  at  Shreve- 

It  new  sapplies  were  ordered  by  Dixon  from  the  manufactory 

onis  as  needed. 

lasinees   was  started   at  Shreveport  in  18S7.     Ray  and  the 

ers  under  him  began  soliciting  orders  iu  De  Soto  parish  in 

y,  1898,  and  by  the  twentieth  ot  the  month  thirty-fonr  orders 

ax  collector  ot  De  Soto  parish  demanded  of  Bay  the  pay- 
a  license  tax  and  took  the  present  proceeding  to  enforce  Its 
t. 

Droceeding  is  summary  in  character  under  the  provisions  of 
ot  Act  No.  160  o(  1890,  which  authorizes  action  by  rale  to 
knae  within  five  days  why  the  license  claimed  should  not  be 
c. 

petition  ot  the  tax  collector,  mover  in  rale,  eeti  forth  that 
judant  ia  a  travellug  vendor  of  stoves  and  ranges,  selling  and 
ng  his  wares  throngbont  the  parish  as  agent  tor  the  Wronght 
mge  Oompany  ot  St.  Louis,  Missouri,  and  that  as  such  be 
license  ot  two  hundred  dollars  to  the  State  and  parish,  which 
in  demanded  and  retnsed.     He  asks  judgment  making  the 
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nile  abBolute  and  coDdemoiDg  defendant  to  pay  the  licensf 
penalties,  etc. 

The  statute  nnder  which  the  tax  collector  proceeds  la  Sec. 
Act  No.  ISO  of  1890,  and  is  ai  follova: 

"That  all  traveling  vendors  of  atovea,  lightning  roda  and 
shall  pay  a  license  aDDaally  of  two  hundred  dollars  In  each  pa 
the  State." 

Defendant  resists  the. payment  of  tbis  licanae  on  the  groni 
that  he  Is  the  agent  and  representative  of  the  Wronght  Irop 
Company,  which  is  authorized  to  coDdnct  a  mercantile  bnsln 
the  city  of  Shreveport;  and,  It  this  defence  be  not  good,  (2)  tb 
attempt  to  Impose  this  tax  upon  him  Is  an  Interference  with 
state  commerce  and  repagnant  to  the  third  paragraph  c 
eighth  Section  of  Art.  1  of  the  Constitution  of  the  United  Sui 

The  trial  jndge  held  that  defendant  and  the  canvassers  nndi 
are  peddlers,  and  not  merchants  in  the  ordinary  sense  of  the 
that  they  are  "  traveling  vendors,"  within  the  meaning  of  thi 
ute,  notwithstanding  the  warehouse,  or  place  of  bnslnees,  or 
of  SQpplies  at  SbrAveport;  and  that  having  sucb  establishment 
State,  their  goods,  when  shipped  here,  become  liable  to  the  ta: 
of  the  State. 

From  a  judgment  against  him  defendant  prosecotes  this  appi 

A  commercial  drummer,  or  canvasser,  who  goes  out  on  thi 
soliciting  orders  for  his  home,  whether  it  be  located  in  or  oat 
the  State,  and  who  takes  with  him  samples  of  the  goods  or  wa 
honae  deals  in,  la  not  a  "  traveling  vendor"  witliin  the  mean 
the  statute  quoted. 

"  Traveling  vendor  "  is  synonymous  with  "peddler."  At 
log  vendor  is  a  peddler  on  an  enlarged  scale.  The  term  se« 
convey  that  idea.  Nevertheless  he  Is  a  peddler  because  he  < 
wares  which  he  sells  and  delivers  at  the  same  time,  going  from 
to  place  for  the  purpose. 

Webster's  dictionary  defines  a  peddler  as  "a  tr&vellog  ti 
one  wbo  carries  about  small  commodities  on  bis  back  or  in  a  c 
wagon  and  sells  them." 

Bonvler's  Law  Dictionary  says : 

"A  peddler  Is  a  person  who  travels  about  the  country  with 
chandise  for  the  purpose  of  selling  It." 

And  Anderson's  Dictionary  of  Law  dsclares  him  to  be  "  a  f 
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vela  from  place  to  place  and  carries  about  with  him  OD  borse- 
iD  a  vehicle  articles  of  merchandise  for  sale." 
relJDg  vendor,  then,  is  one  who  carries  aboat  with  him  the 
o[  merchandise  which  he  selU.  Ttiat  is  to  say,  the  identical 
idise  he  sells  he  has  with  him  and  deliversat  the  timeof  sale. 
icatioD  in  qniCe  different  [Tom  that  ot  the  dmmmer,  who  car- 
!  samples  of  his  wares  as  exhibits,  and  takes  orders  tor  the 
elivery  ot  merchandise  of  their  kind  and  qnality ,  or  of  slml- 

and  quality. 

.atuCe  under  consideration  imposes  no  license  on  the  drum- 
h  his  samples  taklnfc  orders,  while  it  does  on  the  traveling 
yt  certain  kinds  ot  goods. 

iws  are  to  be  constrtied  strictly.  Defendant  and  the  caa- 
ander  his  orders  were  all  employees  of  the  Wtoaght  Iron 
Company.      This    company   was    the    vendor,    the   parties 

to  its  salesmen.  They  took  the  orders  and  transmitted  the 
the  company,  who  shipped  the  goods  to  fill  the  orders.  In 
;  orders  tbey  did   not  carry   abont  with  them  the   goods 

sold.  The  evidence  is  the  reverse.  It  is  true,  in  two 
B  orders  were  taken  tor  ranges  where  delivery  was  made  on 
9  day.     But  this  Is  explained  by  defendant's  statement,  that 

had  previously  taken  several  orders  tor  ranges,  which  he 
»nt)  had  ordered  from  the  Shreveport  house  to  fill,  but  two 
larties  were,  on  inquiry,  found  to  be  Irresponsible,  and,  in 
snce,  delivery  to  them  was  refused,  and  having  the  two 
n  hand  at  MansBeld,  they  were  delivered  immediately  to  two 
arties,   whose  orders  were   substituted  for  those  declined. 

even  in  these  instances,  the  drummers  who  took  the  orders 

have  the  ranges  with  them,  and  the  delivery  was  made 
'  parties.  In  all  the  other  cases  of  orders  taken,  a  period  ot 
Lys  for  delivery  was  stipulated  tor,  though,  aa  a  matter 
ihe  delivery  was  made  much  sooner,  tor  the  distance  is  not 
Shreveport,  where  the  stoves  were  in  stock,  and  the  trains 
o  and  fro  each  day. 

oes  the  fact  that  because  defendant,  as  agent  of  the  selling 
r,  undertook  to  deliver  the  stoves  In  his  wagons  at  the 
t  the  purchasers  necessarily  bring  him  within  the  definition 
'eling  vendor."  The  tacts,  as  disclosed  by  the  evidence,  do 
e  out  that  kind  ot  a  case. 
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The  craclal  facta  ure,  the  orders  were  takeo  b^  the  drnmm< 
merely  had  Bamplas  of  the  goods  eold,  these  orders  were  flll< 
the  Shreveport  bonae,  and  the  goods  were  shipped  to  the  d 
MHDsfleld.  From  there  tbey  were,  parsaant  to  agreement 
ported  by  defendant's  or  tbe  company's  wagons  to  tbe  place 
Dated. 

It  can  not  be  said,  under  these  clrcnmBtances,  that  the  rang 
Incorporated  into  the  general  mass  of  property  in  the  p: 
De  Soto  prior  to  their  delivery,  so  as  to  make  them  sabject  t 
tion  there  in  the  hands  of  the  company's  agents. 

They  only  became  so  incorporated  after  delivery  to  the  parti 
chssing.    See  UcOlellan,  Tax  Collector,  vs.  Pettigrew,  44  La.  i 

It  may  be  that  the  stock  of  these  goods  kept  at  Shreveport 
Incorporated  in  the  general  mass  of  property  of  that  pari 
became  snbject  to  taxation  there.  Bat  that  can  not  avail  p 
who  is  tax  collector  of  another  parish.  A  tax  was  Imposed  at  E 
port,  a  State  license  to  do  bosinesswas  taken  ont  there,  e 
presemptioa  la  that  tbe  company's  stock  of  goods  went 
assessment  rolls  tbere  for  ordinary  od  calorem  taxation. 

A  boeioese  honee  located  at  the  city  of  Shreveport,  taking 
necessary  licenses  there,  may  send  Its  drnrnmera  aod  canvaee 
with  ssmples  to  take  orders  in  other  towns  and  parishes  ^ 
becoming  snbject  to  the  payment  of  a  State,  parish  or  mt 
license  in  snch  other  towns  and  parishes.  If  it  were  otherw 
enterprising  practice  of  sending  drummers  ont  from  the  larg 
would  be  broken  up,  thousands  of  persons  thrown  out  of  e 
ment  and  trade,  and  commerce  greatly  impeded. 

It  it  be  tme,  as  intimated  by  our  learned  brother  of  tbe  coar 
this  house  at  Shreveport  was  only  a  warehonse  for  the  sto 
goods,  and  its  existence  and  maintenaoce  there  did  not  mi 
company,  and  defendant,  its  employee,  merchants  in  the  oi 
sense  of  the  word,  then  mast  these  goods,  kept  in  the  original 
ages,  l>e  held  objects  of  interstate  commerce  la  the  strictest  s 
that  term,  stopping  merely  at  Shreveport  on  their  way  to  a  d 
destination  contracted  for  by  persons  engaged  in  introducing 
State  articles  of  goods  manufactured  in  auother  State. 

Tbe  negotiation  here  of  sales  of  goods  which  are  in  anothc 
tor  the  purpose  ot  their  introduction  In  thia  State  is  Interstat 
merce.     And  thla  court  said,  through   Mr.  Justice  Watkins, 
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Hardware  Compuif  TB.  Sheriff,  89  La.  An.  868:  "Tl  tbe  pcr- 
□ght  to  be  taxed,  or  of  whom  a  State  license  is  required,  be 
bo  1b  merely  paasing  thronjih  the  State,  or  on6  comlog  Into  it 
3  temporary  purpose  of  BellinE  by  sample  goodB  to  be  imported 
another  State,  or  if  the  goodB,  the  sale  ol  which  is  thoB  nego- 
,  are  imported  Into  the  State  from  another  State  and  not  yet 
le  a  part  of  the  mass  of  property  therein,  neither  the  person  nor 
rty  have  become  subjected  to  the  taxing  power  of  the  State, 
ly  State  law  imposing  such  a  license  tax  is  repugnant  to  the 
U  Conatltation  and  void." 

principle  thus  announced  is  sustained  in  a  long  line  of  decis- 
f  the  Supreme  Court  of  the  United  States,  beginning  with  the 
uid  leading  case  of  Brown  vs.  Maryland,  12  Wbeat.  419,  where 
luminonely  stated  by  Chief  Justice  Marshall  blmaelf,  and  ex- 
g  down  to  Brennan  vs.  TitnsvUle,  168  U.  8.  289,  among  which 
jns  should  be  especially  noted  that  of  RobblBS  vs.  Shelby 
J  Taxing  District,  120  U.  S.  48S. 

conclusion  is  defendant  Is  not  subject  to  the  license  tax  songbt 
mposed,  and,  accordingly,  It  Is  ordered,  adjudged  and  decreed 
le  judgment  appealed  from  be  annnlled,  avoided  and  reversed 
aintlff'B  demand  be  rejected  at  bis  costs  In  both  courts. 


William  Drbwb  et  alb.  vs.  Frank  B.  Williahb. 

'g  a  lUrmbir  0/ a  fary«r»*;/.— The  Injunction   aftalnst  a  parmerof  a  eoro- 
Dlil  firm  bad  tbe  effect  oteDjolnliig  the  partoersbip, 

■tnarsliLp,  though   not  made  a  party  defendant,  sbtb  to  tbe  eitenl  that  tke 
ner  enjoined  may  have  repreienCed  the  drni,  had  a  rlRbt  of  action  to 

><»•.— The  date  the  Injunction  was  loed  out  IB  DOt  the  dale  from  which 

prescription  begins  to  rnn  Irom  (he  lime  tbe  damage  wai  committed  by 
lODtlonlng  acta,  and  not  Irom  the  date  ol  the  Injunction. 
VirilM—  Com  of  "Float  ••  0/  Sav-iogi  amd  CoH  of  ■'J^/l^onlimg/'—Ttie  diUer- 
I  In  the  costs  of  floating  "  saw- logs"  in  the  swamp  tii  ahaUoir  water  and 
11-bontlDg"  them  was  Inconsiderable.  Tbe  amoaal  was  Dot  shown  with 
degree  of  certainty. 

tadtma—Damagii  Ihtrtfor.—lho  sap-wood  ol  ■  tree  circled  anil  deadened 
>  Talue  after  a  time.   The  iDlUDOtlon  preTcoted  their  removal  after  they 

been  deadened,  and  Id  coDseguence,  after  yean,  caused  Iobb  In  value, 
sap  rot  la  dedncted  In  oommerce. 


SUPREME  COURT  OF  LOUISIANA. 
Drews  et  alB.  vs.  Williams. 

't  reduced  by  ODe-1 


APPEAL  tram  the  Twenty-fourth   Jodicial  District  Conrt  f 
Parish  of  Sb.  Mary.     Allen,  J. 


Edward  Simon  aod  Branch  K.  Miller  for  PlalntifTs,  Appellan 

D.  Caffern  &  Son  (or  Defendant,  Appellee. 

Argued  and  submitted  May  3,  1898. 
Opinion  banded  down  May  16,  1B98. 
Rehearing  refused  June  28,  1898. 

The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  Plaintiffs  sued  the  defendant  to  recover  da 
growing  out  of  an  injunction  which  was  dissolved  on  the  gronr 
it  had  been  illegally  granted  on  defendant's  application. 

The  defendant  Williams,  in  March,  1893,  brought  suit  again 
plaintiff.  Qua  Drews,  in  the  District  Court  for  the  parish  of  St. 
claiming  swamp  lands  described  in  hla  petition.  Drews  recon 
and  obtained  a  recognition  of  his  title  as  owner  of  the  land. 

Abont  the  time  that  Williams  brought  suit  in  St.  Mary  pari 
these  lands,  he  obtained  an  injunction  from  the  District 
of  Assumption,  enjoining  One  Drews  and  his  employees  from  tre 
lug  upon  the  lands  o(  which  he  claimed  ownership.  These 
were  situated  in  Asaumption.  Qus  Drews  was  a  resident 
parish  of  St.  Mary,  where  he  was  sued.  Williams  allow* 
injanction  to  remain  in  force  some  time  after  it  had  been  d 
that  be  was  not  the  owner  of  the  lani^ls. 

Drews,  in  May,  1896,  some  time  after  be  had  obtained  a  jnd 
in  the  parish  of  St.  Mary,  recognizing  his  title,  proceeded  coni 
torily  with  defendant  Williams,  and  obtained  a  judgment  dlse 
the  injunction  and  dismissing  the  suit  brought  in  the  pai 
Assumption. 

The  suit  now  before  ns  for  decision  was  brought  by  the  come 
firm  of  Drews  &,  Son,  of  which  William  Drews  and  Qns  Dre' 
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embers,  asamBt  Williame,  by  whom  Oqb  Drewa,  tbe  owner  o( 
,Dds,  had  been  enjoined  as  betore  stated.  It  appears  that 
m  Drews  owned  a  saw-mlll,  and  that  Qtia  Drewe  supplied  the 
'ith  saw-logs.     The  operations  In  the  swamps  (of  which  Ons 

was  the  owner)  and  at  the  mill  was  carried  on  tor  the  com- 
beneflt  ol  the  partners.  They  were  nnder  an  agreement 
en  father  and  son;  partners  in  so  far  as  related  to  the  trees  on 
id. 

the  parpose  of  sapplying  the  mill  (in  accordance  with  their 
,ct  ot  partnership)  with  saw-logs,  Gus  Drews  had  made  provi- 
)  cat  down   and   remove  a  number  ol  trees  from  the  swamps 

mill  of  one  of   the  partners  (William  Drews),   operated   as 

was  enjoined,  we  have  just  stated,  from  cutting  down  and 
ing  the  tieea,  and  to  that  extent  the  partnership  was  deprived 
atever  profit  might  have  been  made  it  Qus  Drews,  one  ot  the 
irs,  had  not  been  enjoined. 

his  defence  to  the  demand  for  damgea  growing  out  of  tbe 
tion  SQit  the  defendant,  Williama,  pleaded  tbe  exception  ot  no 
of  action,  and  in  the  alternative  he  pleaded  a  geoeral  denial, 
defendant  also  pleaded  the  prescription  ot  one  year. 
npport  of  his  exception  ot  do  canse  of  action  counsel  urged 
)e  defendant  in  the  injunction  snlt  was  Gus  Drews,  and  that 
tf,  William  Drews  &  Son,  a  partnership.  Is  a  body  distinct  from 
>mben  of  tbe  firm;  that  Qua  Drews  alone  had  been  enjoined, 
at  It  was  incumbent  npon  him,  and  not  tbe  partnership  of 
m  Drews  &  Son,  ot  which  Qna  Drews  was  a  member,  to  comply 
be  Injnncllon. 

apport  of  the  second  ground  of  defence  (the  plea  of  prescrip- 
le  contended  that  tbe  prescription  began  to  ran  from  the  time 
tie  defendant  was  prevented  from  catting  and  removing  his 
ir,  it  not  from  that  time,  from  December  2,  189S,  the  date  the 
tion  was  dissolved  by  tbe  effect  ot  tbe  jadgment  rendered  in 
ot  Drews  agaiust  Williams,  recognizing  the  former  as  the 
of  the  laud  from  which  be  had  sought  to  remove  trees  when 
ed  as  betore  stated. 

>ing  to  a  statement  ot  the  facts  on  the  merits  of  tbe  case  it 
rs  that  a  unmber  of  cypress  trees  that  Drews  &  Son  Intended 
and  float  on  the  land  ot  Gus  Drews  had  been  deadened. 
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The  plaintiff  alleges,  substantially,  that  there  was  a  float  in  1893; 
and  that  they  woald,  had  they  not  been  prevented  by  the  injonctioo, 
haye  that  year  floated  a  large  nnmber  of  trees ;  that  the  cost  oi 
floating  is  one  dollar  and  twenty -flve  cents  a  thousand,  and  evei 
less,  while  the  cost  of  '<  pull -boating,"  a  means  of  getting  saw-logi, 
when  there  Is  no  float,  is  four  dollars  a  thousand.  The  eTidence  ii 
•conflicting;  the  witnesses  disagree  in  their  statements — to  float 
timber  in  four  and  flve  feet  of  water  costs,  all  say,  about  one  doIUi 
and  twenty-five  cents.  In  shallow  water  it  costs  much  more.  Some 
testify  that  it  costs  even  as  much  as  three  dollars  a  thousand.  On 
the  other  hand  the  *' pull -boating"  work  may  vary  materially 
Some  witnesses  say  it  costs  as  much  as  four  dollars  and  fifty  ceotd  < 
thousand,  and  others  less  than  three  dollars  a  thousand. 

It  appears  that  during  the  time  that  the  injunction  was  being  liti- 
gated, these  trees,  because  of  the  rotting  of  the  sap,  caused  by  the 
'<  deadening,"  had  lost  value,  which  plaintiff  claimed  amounted 
to  six  hundred  dollars.  The  evidence  disclosed  that  about  four  hun 
•dred  trees  were  ''deadened"  in  January,  February  and  March  of 
the  year  1893.  That  timber  ''deadened"  when  the  sap  is  op  in 
winter  will  resist  sap  rotting  better  than  when  the  sap  is  down  ia  the 
spring  and  summer,  that  is,  when  it  is  below  the  circular  incirioi 
made  to  kill  the  tree. 

In  the  former  case  the  evidence  is  conflicting ;  one  and  two  yean 
was  the  time  fixed  within  which  the  tree  will  not  begin  to  sap  rot; 
in  the  latter  case  three  and  four  years.     The  amount  deducted  for 
sap  rot  varies ;  the  largest  deducted  being,  it  is  said,  one  quarter, 
and  even  a  third  of  the  value  of  the  treeii.     In   addition   plaintiffs 
aver  that  before  the  injunction  was  issued  plaintiffs  made  ^'  trails,*' 
pathways  and   other  preparations  for  the  expected  removal  of  ibe 
timber.    That  the  injunction  had  caused  this  work  to  be  useless,  coo- 
stituting,  plaintiff  contends,  a  six  hundred  doUar  item  of  damages. 
Another  item  claimed,  in  amount  flve  hundred  dollars,  was  for 
camps  established  in  the  swamps  where  it  was  proposed  to  work,  and 
a  "  pull -boat  "  taken  to  the  place,  the  use  of  which  was  preventet! 
by  the  injunction.     Other  items  of  damages  were  claimed,  amoont- 
ing  in  all  to  six  thousand  six  hundred  and  seventy -flve  dollars. 

The  judgment  of  the  District  Court  overruled  the  exceptions;  r»* 
jeotbd  all  of  plaintiff's  demands,  save  the  items  constituting  damflfti 
to  the  amount  of  six  hundred  dollars. 

From  this  judgment  the  defendant  appealed 
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PLEA  OF  NO  CAUSE  OF  ACTION. 

The  exception  of  no  caase  of  action  covers  the  position  set  forth 
the  defendant  that  plaintiff  here  is  a  different  person  in  law  from 
IB  DrewSf  defendant  in  the  injunction,  and  that  the  partnership 
id  no  right  of  action  for  damages,  if  any  grew  oat  of  the  salt  en- 
ining  Qos  Drews,  and  which  did  not  enjoin  the  partnership. 
It  is  tme  as  asserted  by  the  defendant  that  in  his  salt,  in  which  he 
1  Assumption  parish  enjoined  Qns  Drews  from  removing  trees,  he 
id  Dot  in  name  enjoin  the.  partnership.  None  the  less,  in  our 
idgment,  his  injunction  must  have  been  depended  apon  to  pre- 
ent  the  defendant  in  the  injanction  suit  and  his  firm  from  catting 
own  and  removing  the  timber  from  the  lands  he  claimed  as  his, 
Dd  apon  which  he  asserted,  in  his  snits  against  Qas  Drews,  that  he 
)rew8was  trespassing. 

It  can  not  be  denied,  if  the  defendant  Drews  in  the  injanction  had 
;ttempted  to  violate  the  injanction,  plaintiff  Williams  woald  have 
tad  the  right  to  have  him  brought  ap  before  the  court  for  contempt, 
ind  had  he  urged  in  his  defence  that  he  was  not  a  trespasser  and 
vaa  not  in  contempt  because  there  was  a  partnership  growing  out  of 
in  agreement  between  him  and  his  son,  we  do  not  think  that  the 
»>Qit  would  have  sustained  the  plea.  We  think  he  would  have  been 
tOQsidered  in  contempt  personally  and  as  a  partner. 

The  plaintiff  in  injunction  and  the  defendant  here  is  not  in  a  bet- 
ter position.  To  the  end  of  minimizing  the  damages  he  can  not 
sQstain  a  position  which  the  defendant  in  the  injanction  suit  would 
not  have  been  able  to  sustain.  The  defence  here  has  not  more 
fronnds  than  would  have  had  Drews  in  answer  to  proceeding^  for 
contempt  had  he  violated  the  injunction. 

Inonr  view  the  rights  and  liabilities  of  the  members  of  the  plain - 

tiir  commercial  partnership  were  the  same  as  the  rights  and  liabili- 

Ue«  of  the  partnership  in  matter  of  the  trespass  alleged.    The 

iojonction  addressed  to  one  of  the  partners  had  the  effect  of  enjoin- 

ing  the  partnership.     If  it  had  the  effect  of  enjoining  one  of  the 

members  of  the  commercial  partnership  it  necessarily  enjoined  both. 

The  dedtions  to  which  our  attention  was  invited  do  not  establish  a 

nle  applying  in  every  case  involving  partnership  rights  and  liabili- 

^^   We  are  not  of  opinion  that  always  and  in  every  case  the  firm 

^i*  legal  entity,  separate  and  distinct  from  its  members  as  contended 

^J  the  defendant. 
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Drewa  et  uls.  Vi.  WlllIamB. 


From  Lindley  od  Partnerships,  Americaa  Edition,  p.  6,  we  c 
"  Witb  partnerahipa  the  case  is  otherwise;  the  members  of  the 
not  lorm  a  collective  whole,  distioct  from  the  individnals  com[ 
it;  nor  ars  they  collectively  endowed  with  any  capacity  of  acq 
rights  or  incarring  obligations.  The  rights  and  liabilities 
parcnerBhip  are  the  rigbts  and  liabilities  of  the  partners,  ai 
enforceable  by  and  against  them  individaally.  Si  quid  to 
debetar  aingulit  debetur  et  quod  debet  soctefas  ainguli  debent." 

In  cases  snch  as  the  one  before  ns,  we  think  that  the  rigli 
liabilities  of  the  partner  enjoined  involved  the  right  and  liabilii 
the  firm.  It  follows,  if  the  firm  be  damaged  by  the  injniictio] 
firm  had  a  right  of  action.  "The  violation  of  the  spirit,  thon{ 
strict  letter  of  the  injunction  may  not  have  been  dlaobeyed,  Is 
regard  of  the  injunction."     High  on  Injunction,  Sec.  1444. 

This  brings  ns  to  the 

PLEA  OP  PRESCRIPTION. 

The  action  is  direct  for  the  alleged  injory,  and  is  not  an  acti 
the  iajnoction  bond.  Tlie  question  relates  to  the  prescription  ( 
year.  The  action  was  bronght  tor  an  alleged  ^uaai-oHencerea 
in  injnry.  The  time  when  the  prescription  commenced  to  ran 
controverted  qnestioa  here.  We  have  seen  that  the  writ  was 
In  March,  1893. 

The  defendant  In  injunction  was  contlnnally  prevented 
removiiif;  the  trees  from  the  time  it  was  issued  until  it  was  disei 
Id  our  opinion  be  is  entitled  to  damages  for  deterioration  c 
value  of  the  trees  circled  and  deadened.  This  damage  to  tbe 
has  no  date  during  the  injunction  from  which  to  determine  pre 
tion  should  run. 

If  there  was  injnry  to  the  trees  it  increased  as  time  eh 
There  were  other  losses  incurred  of  a  continuing  nature.  The 
tiff  had  established  lumbermen's  camps,  which  he  lost  becans< 
bibited  from  removing  them.  It  is  not  shown  when  the 
became  known.  As  we  take  it,  they  were  on  the  grounds  whi 
injunction  was  Issned,  and  were  not  on  the  grounds  when  the  Ii 
tion  was  dissolved.  It  devolved  on  the  defendant,  by  whoi 
plea  of  prescription  was  interposed,  to  show  when  the  cam 
destroyed  or  lost  in  order  to  sustain  his  plea.  Prescrlptioi 
from  the  day'the  damage  was  sustained  (C.  C.  3502),  but  the  p! 
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rove  that  the  damages  were  incarred  the  jrear  precedinc  the 
Aon  of  the  eait.  De  Lizardi  vs.  The  New  Orleana  Oanal  and 
ig  Gompaof ,  26  An.  416  ' 

writ  was  diBBolved  only  in  May,  1896.  Prior  to  that  time 
ff  in  Ininnction  took  no  steps  to  have  it  dissolved.  The  tact 
e  petitory  action  had  been  decided  in  favor  of  the  defendant 
re  conventional  demand  did  not  render  it  less  imperative  on 
rt  of  plaintiff  in  injtinctioD  to  discontinue   his  injunction  suit 

have  the  injunction  dismissed.  He  had  invoked  the  machinery 
ice  to  maintain  a  right  and  possession;  it  was  for  him  to 
y  abandon  the  proceeding  and  not  for  the  defendant  in  injunc- 

assame  that  he  was  no  longer  commanded  not  to  cnt  and 
9  the  trees. 

;ake  up  the  merits  tor  determination. 

advantages  of  a  "  float "  ia  made  apparent,  it  is  true,  but  it  is 
ade   evident  that  daring  the  high  water  season  of  1883,  the 

'*  was  ample  enough  to  have  been  much  lees  expensive  than 
boating"  the  saw-logs.  The  difference  in  coats  between  the 
not  established  with  certainty.  Moreover,  the  loss  incarred 
ntitt  was  not  shown.  It  may  be  that  the  delay  resulted  in  a 
instead  of  an  injnry,  bnt  be  that  as  it  may,  tbe  injary,  if 
VBB  injury,  we  infer  from  the  record,  was  not  considerable. 

resulted  in  delay  without  injury. 

second  item  of  damages  claimed  was  cansed,  it  was  alleged, 

I   "  sap- rotting  "    of  the  trees  which  had  been  deadened  or 

in  expectation  of  a  "  float." 
evidence  discloses  that  trees  circled  in  winter  resist  the  decay 

than  those  circled  in  summer.  The  former  resist  the  decay 
>r  foar  years,  tbe  latter  only  a  year  or  two,  it  appears. 

trees  of  plaintiff  were  deadened  in  January,  February  and 
In  the  latter  month  the  sap  (sevre)  is  already  active  in  Its 
lents.  It  the  sap-wood  (avbier  in  French)  be  severed  at 
me  (March)  it  stands  to  reason  that  the  sap-wood  will  decay 
larlier  date  than  in  winter  when  the  tree  is  not  elaborating  its 
id  nature  is  at  rest.  We  are  not  informed  of  the  probable 
r  of  trees  deadened  in  any  particular  month.  The  evidence 
es  that  nsually  oue-fonrth  and  sometimes  one-third  of  the 
it  the  tree  is  deducted  after  the  sap  has  rotted  or  decayed, 
prescription  pleaded  does  not  apply  to  the  whole  claim.   Trees 
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tliAt  reaiBted  the  sap-rot  foor  yean  wer«  Dot  injured  more  thai 
year  prior  to  the  inaUtntion  of  defendant's  salt. 

The  next  item  waa  for  catting  roada  and  tn^Iing.  Thejr,  the  i 
and  trails,  it  appears,  irere  not  completely  destroyed  and  can  b 
stored  at  no  Kreat  cost.  We  have  also  considered  (be  other  itei 
damages.  nalntiSs  have  met  with  some  damage,  Dothing  as  < 
pared  with  the  amonnt  claimed  and  not  as  mocfa  as  allowed  b; 
learned  brother  of  the  District  Conrt. 

We  think  the  snm  ot  three  bondred  dollars  is  compensation  en 
for  all  damages. 

It  is  tbetefore  ordered,  ad}adged  and  decreed  that  the  amon 
tbe  Indfcment  appealed  bom  be  amended  by  rednclng  the  amon 
kbe  Judgment  from  six  hundred  dollars  to  three  hundred  dollars, 
amended  the  jadgment  appealed  from  is  affirmed  st  appellee's  c 

On  Appucation  fob  a.  Rehbabinq. 

Appellants  in  ttaeii  application  for  a  rehearing  aver  that  th< 
absence  ot  any  appeal  by  the  defendant  and  of  a  prayer  here  fo 
amendment  of  the  judgment. 

Our  decision  having  reduced  tbe  amount  of  tbe  Jadgment  ol 
District  Court,  we  sought  (after  the  application  for  a  rehearing 
been  filed]  for  an  answer  by  appellee  praying  for  an  amendme 
tbe  jadgment.     We  totmd  no  answer. 

We,  as  relates  to  an  appeal  by  defendant,  found  a  bond  of  ai 
duly  signed,  but  It  is  not  supported  by  an  order  of  appeal. 

A  bond  of  appeal  withoat  an  order  of  appeal  can  not  be  of 
affect. 

This  being  the  case,  we  are  constrained  to  change  to  some  ei 
the  conclusion  at  which  we  arrived  in  our  original  opinion. 

mie  law  in  tbis  particolar  is  controlling.  No  amendment  re 
ing  the  amount  of  the  judgment  is  permissible. 

This  is  BO  clear  that  tbe  amendment  can  be  made  without  grai 
more  than  a  pro  forma  rehearing. 

The  amonnt  involved  Is  small  and  the  question  plain. 

It  Is  therefore  ordered,  adjudged  and  decreed  that  our  ori| 
decree  be  amended,  and  that  the  amount  now  allowed  is  six  i 
dred  dollars  with  interest,  and  that  the  judgment  of  the  Dli 
Ooort  Is  In  every  respect  afilrmed.  And  that  all  costs  ot  appei 
paid  by  appellant  i  in  every  other  particolar  the  rehearing  i^: 
fw  by  appellants  la  refused. 
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Robert  P,  Hunter  andfT.  H,  White  for  Receiver,  Appellee. 


Ma  C.  Blackman  for  A.  M.  Brashear,  Opponent,  Appellee. 


John  C,  Ryan  for  Samnel  Warshauer,  Opponent,  Appellant. 


Mvu  F.  Ariail  for  Lone  Pbie  Saw -mill,  Opponent,  Appellant. 


indreuw  A  HakenyoB  for  First  National   Bank  of  Alexandria,  Op' 
ponent,  Appellant. 


No.  12,724.  

'  60   687 

LLBM  M.   BRA8HBAB  VS.  THB  AliBXANDBIA  GOOPBBAGB  OOMPANY,      i-^^^ 


Ldotbd;  Oppositions  to  Rbobivbb^s  Account.  ;ii3  3^ 

b«n  there  la  no  written  contract  for  the  wages  of  laborers  or  with  those   who        80   687 
repair  or  famish  materials,  olaimlng  priT  lieges  on  Immoyablea  for  auoh'  wages,     <^^   *"** 
repairs  or  materials,  tAo  registry  of  such  privileges  must  be  made  within  the 
period  fixed  for  registry  computed  from  the  dates   when  the  wages  become 
dae,  the  repairs  completed,  or  when  the  materials  are  furnished.    Constitution  i 
Art.  11«;  Civil  Ck>de,  Arts.  3186, 8349,  3273;  B.  S.,  Sec.  8093;  27  An.  248. 

[ortgages.  In  the  usnal  course  tor  cash  advanced  the  debtor,  are  not  within  the 
seope  of  our  law,  presuming  the  fraudulent  preference  from  the  mortgage 
granted  within  three  months  preceding  the  debtor's  insolvency.  C.  C.  1981; 
Revised  Statntea,  1806;  37  An.  695. 

'be  director  claiming  under  a  mortgage  in  his  favor  by  the  corporation,  can  not 
compete  In  the  distribution  of  the  proceeds  of  the  mortgaged  property  with 
the  corporate  creditor  to  whom  on  the  same  date  the  mortgage  note  is  deliv- 
ered to  the  director  the  directors  authorize  the  mortgage  on  which  the  cor- 
porate creditor  advances  his  money  to  the  corporation.  47  An.  1487 ;  Taylor  on 
Corporations,  Sec  709. 

i  the  director  cannot  enforce  to  the  prejudice  of  the  corporate  creditors  the 
mortgage  in  his  favor  cy  corporatiou,  neither  can  the  transferee. 

A  PPEAL  from  the  Tenth  Jadicial  District  Ooart  for   the  Parish  of 
Rapides.     Hunter^  J. 


Argoed  and  sobmitted  Febniary  9,  1898. 
Opinion  handed  down  March  21,  1898. 
Befaetrmg  refoned  May  2, 1898. 
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Brasliear  vs.  Oooperaga  Co. 

The  opinion  ol  the  court  was  delivered  b]'. 

MiLLBB,  J.  This  appeal  is  bj*  creditors  ot  the  defendant  coi 
tioD,  opponents,  eome  of  them  to  the  account  filed  by  tho  recei' 
the  corporation,  and  by  others  placed  on  the  account  complain 
the  jodgment  of  homologation. 

It  appears  from  the  record  that  the  defendant  corporation  m 
mortgage  on  Its  property  to  raise  money  and  provide  for  its  i 
The  mortgage  notes  were  delivered  to  the  directors,  except 
transferred  for  cash,  furnished  by  the  transferee,  and  some  c 
notes  given  to  the  directors  some  were  transferred  by  them.  S 
quently,  the  corporation  closed  its  factory,  due  to  pecnaiary  ei 
rassmeiit,  and  on  the  12th  of  April  went  into  the  hands  of  a  reci 
Its  property  was  sold,  and  in  due  course  of  administration  he  flii 
account.  On  that  account  law  charges,  amouDting  to  six  hui 
and  nineteen  dollars,  are  ranked  first,  and  to  these  there  is  no 
tentlon.  Next  in  order  ot  payment  the  receiver  places  labor  cl 
i.  e.,  of  laborers  working  on  the  factory;  then  creditors  whc 
Dished  materials  for  such  repairs  or  who  repaired  portions  c 
machinery)  and  the  account  then  rauks  the  holders  of  all  the  i 
gage  notes  as  entitled  to  share  the  residue  ot  the  fund  in  the  i 
of  the  receiver.  The  oppositions  are  to  the  claims  of  the  lab< 
the  furnishers  of  materials  for  repairs,  and  to  the  creditors  cla 
amounts  due  for  such  repairs,  and  the  privilege  accorded  them  < 
account  is  denied,  on  the  grotind  the  claims  were  not  recorded  i 
period  designated  by  law.  The  oppositions  seek  to  exclude  from 
ment  all  the  mortgage  notes,  on  the  ground  they  were  given  1 
directors,  and  void,  whether  held  by  them  or  transferred.  Thecri 
whoturnlshed  money  tor  one  of  the  mortgage  notes  is  opposed,  < 
ground  of  the  alleged  unlawful  preference  given  him  within 
months  of  the  alleged  insolvency  of  the  corporation,  and  he,  in 
opposes  the  distribution  to  the  holders  of  any  ot  the  notes  giv 
the  directors;  finally,  there  is  an  opposition  by  a  creditor  left  o 
account,  for  the  recognition  ot  his  debt  and  denying  the  prefe 
claimed  of  payment  ot  certain  judgments  duly  recorded  pa; 
directors  nnder  payments  by  them  with  subrogation  to  the  rig] 
the  judgment  creditors. 

The  judgment  ot  the  lower  court  malntalDed  the  privileges  o: 
laborers,  that  tor  repairs  and  the  claims  ot  the  tomlshers  of  i 
rial  men  and  it  maintained  the  mortgages  asserted  for  ail  the  n 
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gnised  the  debt  of  the  opposing  creditor  left  off  the  accoant, 
jnled  him  aoy  preference,  and  in  other  respects  maintained 
count  as  filed. 

appeals  are  by  the  note  bolder  who  advanced  the  money  to 
irporatioa  on  the  faith  of  the  note  and  mortgage;  by  other 
lolders  inclading  the  directors,  and  by  the  creditor  claiming 
litlon  of  his  debt. 

law  requires  all  privileges  on  immovables  to  be  recorded. 

recorded  within  tbe  prescribed  period,  it  Is  declared,  they 
irevioQB  mortgages.     This   period  is  seven  days  from  the  date 

contractor  private  writing  evidencing  the  debt,  or  affidavit 

debt  when  there  Is  no  writing.  Const.,  Art.  176;  Civil  Code, 
186;  Acts  1877,  p.  59.  In  the  case  o(  laborers  engaged  in 
ng  machinery,  or  other  employments  requiring  the  services 
,  class,  there  is  not  nsnally  any  writing  evidencing  their  claims. 
is  against  tbe  letter  and  policy  of  our  law  that  such  privileges 

be  of  indefinite  duration.  The  conrts  must  give  that  reason- 
mstruction  to  the  registry  of  privileges  on  immovables  as  will 
the  pnrpose  of  the  Constitntion  and  taws  withonC  imposing 
tssary  or  bardensome  conditions  on  the  creditor.  The  date 
;he  wages  of  the  laborer  becomes  due,  entitled  to  a  privilege 

immovable,  easily  determinable  by  the  mode  of  payment  by 
ek,  month  or  day ;  and  the  date  when  repairs  are  completed 
erials  farDisbed  when  privileges  on  immovables  are  asserted 
:h  repair  or  sapplies,  in  our  view,  are  the  dates  from  which 
lyment  is  to  he  computed  for  registry  of  snch  privileges. 
,  Art.  176;  O.  C,  Arts.  3274,  3186;  Acts  1877,  p.  59;  R.  8. 
City  of  New  Orleans  vs.  Stafford,  27  An.  423. 

right  of  a  director  to  acquire  mortgages  against  the  corpora- 
ls been  the  subject  of  discnssion  in  other  courts.  We  are  not 
9d,  in  this  case,  to  deal  with  exceptions.  The  general  rule  Is 
t  the  competition  of  the  director  as  a  mortgage  creditor  of  the 
atlon  with  the  creditors  of  the  corporatioo.  The  rule  has  its 
nations,  but  is  based  on   the   fldnciary  relation  of  the  director 

corporation,  and  on  that  relation  be  stands  to  creditors.  We 
casion  to  apply  this  exclusion  in  47  An.  1481.  Cabil]  vi.  Slangh- 
se  Co.,  Ltd.  Wo  have  in  this  record  the  proof  that  on  the 
late,  December  21, 186B,  six  notes  are  executed  by  the  corpora- 
dl   delivered^  to   the  directors,    except  one   issued  to  D.  M. 
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1.  Cooperage  Co. 


BrMbear  for  caab  adranced  b^  him  to  the  corporation  on  the  I 
th«  note  and  mortgage.  It  8«em«  to  ns,  on  obvlona  instice,  no 
tor  can  particlpata  in  the  proceeds  of  the  mortgaged  properl 
the  creditor  thna  advancing  his  money.  Taylor  on  Corpoi 
Sec.  7fi9;  Oahlll  vs.  People's  Slanghterhonae  Oo.,  Ltd.,  47  Ae 

The  mortgage  of  Braahear  ia  opposed  as  a  frandolent  pref< 
and  the  fraud,  it  is  nrged.  Is  to  be  presnmed  becanse  the  co 
closed  its  factory  and  must  be  deemed  to  have  been  insolvent 
7th  of  March,  1S9-,  the  mortgage  having  been  executed 
the  preceding  three  months.  We  find  no  occasion  to  det 
whether  the  alleged  actual  insolvency  of  a  corporation  is 
deemed  the  equivalent  of  the  insolvency  of  an  individnal  n 
to  Id  the  Oode,  and  understood  to  mean  the  cession  of  bis  pr< 
B.  8.,  Sec.  ISOS;  Bandnc  vs.  Hia  Credltora,  4L0.246;  Seij 
Citizens  Bank,  88  An.  424;  State  National  Bank  vs.  New  C 
Brewing  Association,  49  An.  984.  It  Is  quite  clear  that  the  ti 
tion  between  Brasbear  and  tbe  corporatioD  was  not  a  prel 
wltbln  tbe  prohibition  of  the  taw.  Tbe  taw  protects  all  moi 
given,  as  this  was,  in  tbe  osual  course,  for  money  advanced 
creditor.  Civil  Oode,  Art.  1986;  R.  S.,  Sec.  180S;  Black  va 
ardson,  37  An.  596.  In  our  opinion,  the  creditor  is  entitled  t 
for  payment  in  preference  to  any  demand  on  the  notes  gi 
directors  and  next  after  privileged  debts. 

Two  of  tbe  notes  issued  to  tbe  directors  are  held  by  trans 
It  is  claimed  they  are  entitled  to  the  mortgages  whatever  the 
arising  from  tbe  fact  the  mortgages  were  to  directors.  The  ( 
rule  is  tbe  mortgage  vicious  in  its  origin  remains  so  although 
ferred.  We  find  no  occasion  to  deal  with  exceptions  to  th 
The  corporation  as  we  read  the  record  had  no  part  in  transi 
the  sotea.  If  as  we  hold,  the  mortgage  by  the  corporation  ic 
of  its  directors  can  not  be  eatorced  to  tbe  prejudice  of  the  cr< 
of  tbe  corporation,  in  oar  opinion  the  transferee  of  the  dl: 
stands  In  no  better  position.  Tbe  rote  of  tbe  commercial  la 
protecta  tbe  liona,^de  holder  for  value  of  commercial  paper  d< 
extend  Its  protection  to  mortgages. 

Tbe  record  shows  two  judgments  against  the  corporation  re 
as  mortgages  and  paid  under  subrogations  by  the   directors, 
not  appreciate  that  the  principle  restraining  the  dealing  betwe 
corporations  and  the  director,  by  which  he  claims  to  acquire  ] 
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ences  over  other  creditors,  has  the  least  application  to  deny  bis 
right  of  Bubrofiratlon  to  the  right  of  the  corporate  creditor  whose 
debt  is  paid  by  the  director. 

The  record  does  not  give  us  the  basis  on  which  we  can  adjust  the 
rights  of  the  parties.  For  that  purpose  with  the  determination  of 
the  qaestions  as  herein  announced  we  will  remand  the  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  that  the  receiver  file  bis 
accoant,  distributing  the  funds  in  his  hands  to  the  payment  first  to 
the  law  charges  as  ranked  on  the  account  before  us;  next  to  labor 
claims  and  debt  for  materials  furnished  and  repair  to  the  factory,  if 
recorded  within  the  period  herein  designated,  then  to  A.  M.  Bra- 
thear  the  amount  of  his  mortgage  debt,  the  residue  to  the  directors 
for  amount  of  the  judgments  paid  by  them,  and  finally  any  surplus 
to  go  to  ordinary  creditors  and  that  the  appellees  pay  costs. 


No.  12,734. 
Ctty  of  New  Orleans  vs.  Josbph  L.  Lb  Boubobois  et  als. 

The  only  jodgmont  that  can  be  rendered  against  the  plaintiff  absent  when  the 
case  is  called  for  trial,  unless  there  is  a  rjBconTentional  demand,  is  one  ot  non- 
suit.   C.  P.,  Arts.  536, 491;  3  An.  660;  4  An.  165;  36  An.  288. 

U  tb«;  reconTentlonal  demand  is  filed  after  the  term  begins,  and  on  the  day  fixed 
(or  trial  the  plaintiff  being  absent,  he  should  be  notified,  especially  as  under 
the  rules  of  the  court  when  issue  is  joined  after  the  term  begins  the  adyerse 
party  is  entitled  to  notice;  the  spirit  of  the  rule,  at  least,  and  obvious  justice 
re^ioires  notice  to  an  absent  plaintiff  of  the  issue  made  on  the  very  day  of  trial 
in  Plaintiff's  absence  changing  the  character  of  the  action. 

No  such  notice  being  given,  and  the  cause  tried  and  judgment  given  against  the 
tb^nt  plaintiff  on  such  changed  issue,  there  Is  the  basis  to  annul  the  judgment 
and  reinstate  the  case  for  trial.    C.  P.  607;  &  B.  123;  3  An.  646. 

A  PPEAL  from   the  Twenty-first  Judicial  District  Oonrt  for  the 
^    Parish  of  St.  John  the  Baptist.     Rost,  J. 


J.  F.  Pienon  for  Plaintiff,  Appellant. 


^'  S.  Benedict  and  Robert  O,  Dugu6  for  Le  Bourgeois,  Defendant^ 
Appellee. 
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Cit;  TB.  Le  Bonreeols  el  >l>. 

Ai^ed  and  snbmitted  Febraar;  24,  1898. 
Opioion  banded  down  March  21,  1898. 
Rehearing  refused  May  2,  1898. 

The  opinion  of  the  conrt  was  delivered  by 

MiLLEB,  J.  The  city  appeals  from  the  jndgmeat  dismissii 
Bait  to  annnl  the  indgment  obtained  by  defendants  in  the  so; 
titled  DafoBsat  et  ale.  vs.  Fontenot  el  at«.,  and  in  favor  of  de 
ants  on  their  re  conventional  demand. 

Id  1841  John  McDonogh  and  another  sued  for  slander  of  ti 
property  of  which  they  averred  ownership.  In  the  changi 
title  in  the  lapse  of  years  since  the  suit  was  bronght,  in  1891 
ownership  appears  to  have  become  vested  in  the  city  of  Nei 
leans  succeeding  to  [he  one-third  iuterest  of  the  original  pla 
McDonogh,  and  Joseph  LeBoargeois,  the  defendant  herein 
1802,  the  city,  by  appropriate  pleadings,  had  introduced  its< 
sole  plaiutifT  and  the  defendant  as  sole  defendant.  Thus  tbi 
stood  for  a  partition  and  on  answers,  in  our  appreciation,  tend 
the  general  issue,  but  with  no  demand  in  reconvention.  There 
been  aCiempts  on  both  sides  to  bring  to  trial  this  long  pending 
gallon,  and  tinally  it  was  flxed  (or  the  20th  January,  1895.  On 
day  ihe  counsel  for  the  City  haviug  another  case  fixed,  sent  an 
davit  for  continuance,  and  relying  on  the  affidavit,  did  not  al 
the  trial.  The  opposite  counsel,  conceiving  there  was  no  oblig. 
on  defendants  to  continne,  insisted  on  the  trial.  On  the  d. 
trial  thus  urged  by  the  defendant,  his  coonsel  filed  a  reconvent 
demand,  claiming  to  be  decreed  the  owner  of  half  the  prop 
and  on  the  same  day  or  a  day  or  two  after,  Jadgment  was  reac 
accordingly,  and  in  the  absence  of  plaintiR's  counsel.  This  su 
annnl  the  judgment  followed. 

The  extended  discussion  in  this  court  of  the  plaintiff's  rig 
have  the  judgment  annulled,  has  had  our  full  attention.  But 
decision  is  controlled  hy  the  view  we  take  on  one  phase  of   the  ' 

It  will  be  conceded  that  the  Code  of  Practice  giving  the  remei 
annul  judgments.  Is  not  restrictive.  The  jurisprudence  on  thla 
ject  is  not  intended  to  sanction  negligence  or  the  laches  of  the 
gant  or  bis  counsel,  or  to  afford  a  remedy  for  that  indifferenc 
want  of  diligence  that  sacriflces  the  suitor's  rights.  But  our  ci 
have  not  hesitated  to  afford  relief  against  judgments  irrespecU' 
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Clly  VB.  i.B  Bourgeois  el  als. 

B  of  inatteutlon  or  neglect,  when  the  clrcnm stances  under 
be  indgmenl  is  rendered  show  the  deprivation  of  the  legal 

the  litigant  who  seeks  relief,  and  when  the  enforcement  ot 
ment  would  be  anconscientiooB  and  inequitable.  C.  P.,  Art. 
rriB  vs.  Brlstoe,  3  An.  646;  Cbinn  vs.  First  Municipality,! 
i;  Swain  vs.  Sampson  and  Keen,  6  An.  769. 
;he  day  of  trial  and  of  jndgment,  the  suit,  H  we  are  correct 
>preciatioc  of  tbe  record,  stood  on  the  general  issue,  at  least 
conventional  demand.  In  that  position  there  couid  be  no 
t  against  the  absent  plaintiff,  except  one  of  non-sait.  To 
tection  we  think  plaintiff  was  entitled  by  tbe  very  text  of 
I.  Article  536.  Tlie  defendant  on  the  day  of  trial  changed 
e   tendered  by  the  petition,  and  made   the  reconventional 

practically  converting  the  enit  into  a  petitory  action  with  a 
itional  demand.  01  that  issue  the  plaintiff  bad  no  notice, 
were  no  rule  of  coart  on  tbe  subject,  we  should  feel  the 
[  maintaining  tbe  judgment.  But  the  rule,  as  we  nnder- 
is  that  of  all  causes  put  at  issue  after  the  term  begins,  notice 
given  to  tbe  adverse  party.  Now,  while  this  suit  was  at 
len  the  term  begun,  the  issue  on  which  it  was  determined 
made  until  the  term  opened;  then  was  made  and  decided 
tiff's  absence.  We  think  obvious  justice  and  tbe  spirit  ot 
,  if  not  its  letter,  entitled  plaintiff  to  notice,  and  this 
)f  proceedings  entitles  the  plaintiff  to  tbe  relief  sought, 
■ts.  491,536;  Coiron  vs.  Millaudon,  3  An.  667;  Adams  vs. 
,  4  An.  165:  Pbillips  vs.  Oassidy  &  Powell,  36  An.  288. 
lit  seems  to  involve  a  large  interest.  In  reference  to  that 
at  least  to  the  exteni:  of  the  adverse  judgment,  the  City 
10  bearing  or  opportunity  of  defence.  Our  decree  simply 
that  opportunity,  and  the  delay  can  work  no  injury  com- 
o  that  which  the  litigant  sustains  whose  rights  are  adjudged 
hat  notice  and  means  of  defence,  on  general  principles,  tbe 
res  to  all. 

erefore  ordered,  adjudged  and  decreed  that  the  judgment 
wer  court  be  avoided  and  reversed,  the  judgment  in  City 
lui^eois  referred  to  in  tbe  petition  be  and  is  hereby  annulled 
laid  suit  be  reinstated  for  trial,    and   that  defendants    pay 

AjB,  O.  J.,  recused. 


8UPREME  OOUBT  OF  LOUiaiANA. 
9(bM  ts.  Be  Hard. 


State  of  Louisiana  vs.  Udeon  Bbllakd. 
The  eiclaniullon  ol  by-xaadara  at  tbe  time  ol  tbe  commlssIOD  ol  ai 

elAtmsd  In  tbe  bill  ol  exoeptlooa  "  to  obaracterlEa  tbe  act "  under  I 

tloQ  are  not.  at  least  aa  a  general  rnle,  admlailble  ae  "mffttm,"  au 

cue  were  properly  excluded.    Roscoe  on  Orlmlnal  Rildence,  p.  n;  i 

IS  An.  1(07. 
Tbererdtctol  "  Btriking  irltb  lutent  t- 

■trlblnsirltb  adangerons  weapon  « 

AotNo.MoriBSa. 
Under  tbe  oharge  tor  striking  Willi  a  dangerous  -reapon  with  Intent  ti 

murder,  tbe  Jur;  esD  not  convict  of  assault.    Act.4  Noi.  Uandllot  l 

tW,n\iliil..  IBAn.loei. 
In  an  Indlclmem  tor  striking  witb  a  daaxerous  weapon  wllb  lutent  to  k 

flees  that  tbe  latent  Is  quallfled  by  the  words  "  wlltally.  malleloasl;  a 

malice  atorethought."    33  An.  911 ;  SS  An.  XM. 

APPEAL  from  tbe  Eleventh  Jadiolal  District  Oonrl  tor  th« 
of  Acsdia.     DupTf,  J. 


M.  J.  Cunningham,  Attorney  Oeneral,  and  R.  Lee  Oarla: 
trict  Attoraejr  (P.  A .  Blvnmons,  Jr. ,  ot  Gonnael) ,  tor  I 
Appellee. 

E.  P.  VfQzie  and  E.  S.  Pagh  for  Defendant,  Appellant. 


Arxned  and  submitted  Febraary  26,  1898. 
Opinion  banded  down  April  18,  1898. 


Tbe  opinion  ot  the  court  ivaa  delivered  by 

Miller,  J.  The  accused  sentenced  for  "  striking  with  n 
kill,"  under  an  indictment  for  striking  with  a  daugerons  weai 
intent  to  kill  and. murder,  takes  this  appeal. 

One  of  the  bills  ot  exception  reserved  on  behalf  of  tbe 
presents  the  question  whether  the  verdict  "  of  striking  wit 
to  kill"  supports  the  sentence  prescribed  by  tbe  statnte  tl 
conrt  deemed  applicable,  defining  the  offence  ot  striking,  tb 
stabbing  or  cutting  with  a  dangerous  weapon  wltb  Intent 
Acts  1890,  No.  44.  This  act  as  well  aa  Act  No.  43  of  1890  ai 
790,  701.  793,  794  of  the  Revised  Statutes,  deal  wltb  the  i 
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State  vs.  Bellard. 


phases  of  Bbootins,  sUtbbiDg,  etc.,  with  intent  to  kill  or  mnrder,  bnt 
'*  witii  a  dangeroQS  weapon "   is   part  of  every  definition  of   the 
offence.    The  verdict  in  this  case  entirely  omits  <*  with  a  dangerous 
weapon,''  and  is  a  specific  finding  '*  guilty  of  striking  with  intent  to 
kill."    The  serious  question  is,  can  we  sustain  this  verdict  as  con- 
forming to  the  statute  under  which  the  lower  court  pronounced  sen- 
tence; in  other  words,  can  we  supply  *^  with  a  dangerous  weapon?" 
Id  a  recent  case  of  an  indictment  under  Act  No.  48  of  1890,  where 
the  verdict  was  *'  guilty  with  intent  to  kill,"  we  held  *'  guilty  "  was 
qualified  only  in  respect  to  the  intent;  that  is,  there  was  a  verdict  of 
g:Qilty  of  the  charge,  but  a  special  finding  as  to  the  intent.    Thus 
construed,  the  verdict  conformed  to  Act  No.  44  of  1890,  which  snb- 
stitates  'Mntent  to  kill"  for  the  more  serious  <*  intent  to  murder," 
used  in  Sec.  791  of  the  Revised  Statutes  and  Act  No.  44  of  1890.     In 
this  case  we  can  not,  in  any  reasonable  interpretation  of  language, 
refer  *<  guilty  "  to  the  crime  charged  of  striking  with  a  dangerous 
weapon  with  intent  to  kill  or  murder,  for  the  finding  is  **  guilty  of 
BtrilEiog  with  intent  to  kill."     We  are  forbidden  in  construing  the 
verdict  to  go  beyond  the  words  used  by  the  jury,  giving  to  the  words 
tbeir  natural  significance ;  that  is,  in  this  case,  we  can  not  read  the 
verdict  as  guilty  of  striking  with  a  dangerous  weapon,  when  the 
verdict  is  simply  '<  guilty  of  striking."     1  Archbold  Orlminal  Law, 
p.  608;  State  vs.  Patza,  3  An.  612;  State  vs.  Davis,  20  An.  364;  State 
V8.  Borden,  38  An.  357.     In  our  opinion  the  verdict  does  not  sup- 
port the  sentence. 

In  view  of  the  new  trial  that  must   occur,  we  deem  it  proper  to 
express  our  views  on  the  questions  raised  by  the  other  bills.     It  is 
insisted  the  court  erred  in  excluding  questions  to  show  exclama- 
tions contemporaneous  with  the  shooting  and  coming  from  the  group 
uooDd  the  participants  in  the  difficulty.     The  exclamations,  the  bill 
informs  as,  '*  characterized  the  act,  showing  it  was  not  done  by  the 
accased,  but   by   others."    The   questions  were   excluded   on  the 
RTonnd  the  exclamations  of  third   persons  were  not  admissible  as 
^^Tu  geste."     While   there  are  expressions  in  some   of   the  text 
writers  that  seem  to  favor  the  admissibility  of  the  statements  of 
third  persons  as  constituting  res    gestsB  when    accompanying  the 
crime  under  investigation,  it  must  be  conceded  the  general  rule  is 
H;&insttbe  admissibility  of  such  statements.     Oertainly,  in  this  case 
we  find  no  basis  to  recognize  an  exception  to  the  general  rule.    The 
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case  of  Lord  George  Gordon  pat  by  ProTeaaor  Qreenleaf,  oitei 
BrguQieDt,  was  bis  indictmeDt  (or  treason,  and  to  illustrate  tbe  t 
BOD,  it  was  essential  lo  show  tbe  cbaracter  al  the  mob  he  hea< 
On  tbat  view  tbe  cries  of  tbe  mob  were  permitted  to  be  sho 
That  case  does  not  at  all  sapport  tbe  general  proposition  tbat 
statements  of  mere  bystanders  when  a  difficulty  occurs,  resultin 
HbooCing,  killing  or  other  alleged  offence,  are  to  be  admitted  as 
limony.  The  exclamation  of  a  participant  contemporaneous  i 
the  event  to  which  it  refers  carries  its  appropriate  weight;  v 
comes  from  a  lookdr-on,  "characCeriziog  the  act,"  as  the  bill  in 
case  pata  it.  Is  apt  to  express  merely  his  belief,  or  hie  sympathie 
prejadicee.  His  testimony,  if  he  has  any  actual  knowledge,  is  atti 
able,  and  reason  prompts  be  should  be  put  on  the  witness  sti 
Qreenleaf,  in  stating  the  case  of  Lord  George  Gordon  with  oi 
instances,  affirm,  the  general  rnle  '*  that  rejects  all  hearsay  rep 
by  persons  not  produced  as  witnesses."  Qreenleaf ,  Vol.  I,  Sees. 
124;  Roacoe  Criminal  Evidence,  p.  22ei  geq.  Our  own  juriaprudf 
is  on  the  line  excluding  each  statements.  lu  one  case  oa  the  cht 
similar  to  that  here,  the  exclamation  at  tbe  time  of  the  shoot 
ideatifying  the  accused,  and  made  in  his  presence,  was  admit 
In  another  case  the  statements  of  tbe  third  person  manifestly  c 
veying  hia  opinions  and  narrative,  were  excluded,  but  the  decii 
carries  no  implication  the  statements  would  have  been  admieal 
if  not  opinions  and  statements  of  a  past  occurrence.  State 
Ramsey,  48  An.  1407;  State  vs.  Dearoches,  48  An.  430.  We  tl 
the  current  of  our  jorisprudence,  notwithstanding  expressions 
some  cases  exhibiting  peculiar  features,  Indicating  a  contrary  t 
dency,  la  againat  tbe  admiaaibility  of  the  testimony  sought  tc 
introduced  in  this  caee  and  the  ruling  of  the  lower  court  on 
point  we  bold  to  be  correct.  State  va.  Moore,  38  An.  66;  State 
Oliver,  39  An.  470;  State  vs.  Riley,  42  An.  996. 

Other  exceptions  relate  to  the  refusal  of  instruct  ions  asked  I 
under  tbe  ch!tri;e  in  the  Indictment  the  jury  might  return  a  ver 
of  assault,  or  of  other  offences  supposed  by  the- argument  to 
included  in  th  ■  j,'reater  offence  charged.  R.  S.,  Sees.  793,  796,  ' 
We  conaidernd  tnjs  queation,  or  rather  a  queation  of  similar  ct 
acter,  quite  reC'Mtly.  We  reached  tbe  concluaion  againat  Ibe  pi 
tlon  aeaumed  oti  behalf  of  tbe  accused  In  this  respect.  We  adt 
to  that  decision.     State  vs.  Robertson,  48  An.  1067. 
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SiBto  TS.  Kelly. 

>ther  contention  preeented  by  cbe  bills  is  that  the  indictmeni 
ective  in  not  qaalifying  the  strikin);,  as  well  as  the  intent,  bj 
ords  "  wilf  ally,  feloniously  a  ad  ot  his  malice  aforethought.' 
ine  of  aatborities  citied  in  this  connectioc  refer,  we  think,  t( 
atire  omission  of  sncb  words,  or  to  the  question  of  eqniTaleol 
rt  where  one  only  of  these  words  Is  used.  State  vs.  Williams 
I.  776;  State  vs.  Breen,  42  An.  644.  Here  the  pleader  has  nsec 
ord  feloniously  in  qualifying  the  act  and  the  appropriate  wordi 
irk  the  intent,  thne:  did  feloDlonaly  strike  with  a  dangeroui 
on  A  B,  with  intent  feloniously  and  of  his  malice  aforethooghl 
I  and  murder  him,  the  said  C  D.  In  ouc  view  It  Is  unnecessary 
reduce  twice  the  words  supposed  to  be  necessary — first,  tt 
y  the  striking  and  then  to  qi^alify  the  Intent.  The  rale  thai 
immon  law  elements  of  the  crime  mnst  be  used  when  the  com- 
law  designation  of  the  offence  is  osed  in  the  atatote  ii 
ved  in  this  case.  The  common  law  designation  of  the  offence 
s  in  connection  with  the  intent,  and  there  the  pleader  haf 
)yed  the  words  ftiitully,  feloniously  and  of  his  malice  afore- 
:ht.  Our  own  decisions  have  sustained  the  indictment  in  tbii 
State  TS.  Bradford,  38  An.  921 :  State  vs.  Frances,  36  An.  336. 
s  therefore  ordered,  adjndged  and  decreed  that  the  sentence  ol 
>wer  court  be  avoided  aad  reversed,  aad  that  the  accused  be 
ror  another  trial  and  to  abide  the  result  thereof. 


OF   Louisiana    vs.   Jaues  Kelly,   alias    Wilson,    alia^ 
Raymond. 

o  bIiow  [be  BCcuBed.  charged  witb  iur 
property  recently  Btolen  Hud  falletl  t( 
lonni  tor  tbat  pdisbmIod.  It  would  lie  erroneoui  to  charge  the  general  rali 
It  to  coQvlol  ou  clrcaiDBlantlal  eyidenue  niooe.  the  evidence  must  onalai 
:b  gain,  and  ezelade  ao;  reasonable  theory  o[  Inaocence,  nitlioiic  ib  ir^ 
;  alBo  that  the  lav  preaumei  gnllC  [toni  one  a  Iron  instance,  /.  r.,  the  poesea 
n  of  property  recently  stolen  anil  no  account  by  [be  acouied  (or  that  poi 
isloD.  Roicoe.  Criminal  ETidence.  p.  IS;  1  l^reenleaf  on  Evidence.  Sec.  M, 
Durt  again  afflruia  that  requested  Instructions  not  u  lull  exposition  ol  Ihi 
r  applicable  to  tba  case,  but  requiring  eiplanatlon  and  quallflcatlon,  an 
>perly  relased.    8S  Aa.  "69,  ^TB;  36  An.  "I;  Thompson  on  Jurlea.  3oc.  2S. 
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State  TB.  Kellr. 

Tbe  charge  wJU  not  be  deemed  to  trench  on  the  lacti  wblcli  aonounclns  to 
Jurj  a  legal  preiumptloa  on  which  the^  can  act,  laquallfled  by  the  aantlv 
tbe  fact  Ik  proved,  git\ag  rlie  to  tbe  preeumptloo.  CongI  ,  Art.  1GS;  Re* 
Statu  tei.  Sec.  Ml. 

A  PPEAL  from  the  Crimloal  District  Coort  lor  the  Parista  of  i 
i\    leaae.    Moiae,  J. 

M.  J.  Cunningham,  Attomej'  Oen«rtU,  R.  H.  Marr,  District  Att 
nej',  and  John  J.  Finney,  Assletant  District  Attorney  (Paut  W.  Bo 
sell  And  P.  A.  Simmons,  Jr.,  of  ConnseL),  for  Plaintiff,  Appellee. 

C^ndl«r  C.  Lusenberg  tor  Defendant,  Appellant. 


Snbmibted  on  briefs  Janiiarjr  29,  189S. 
Opinion  banded  down  April  4,  1898. 
Rebearlog  refnaed  May  2,  1898. 

The  opinion  of  the  conrt  was  delivered  by 

HiLLBR,  J.  Tbe  accused,  sentenced  tor  larceny,  takes  this  app< 

Exceptions  were  reserved  on  bebalf  ot  tbe  accused  to  the  exc 
sion  of  testimony  that  the  accused  was  charged  betore  tbe  recor 
with  the  theft  ot  the  property  from  a  party  other  than  tbe  per 
alleged  in  the  indictment  to  be  the  owner.  Tbe  testimony  ' 
merely  hearsay  to  tbe  effect  that  the  property  was  claimed  be! 
the  recorder  by  an  alleged  owner,  not  the  owner  specified  in 
indictmeDt,  bat  the  person  making  the  claim  before  the  recor 
was  not  prodDced  as  a  witness,  nor  was  there  any  testimony  to  eap[ 
his  claim  of  ownership.  The  raling,  then,  was  merely  the  excloe 
ot  hearsay,  and  was  manifestly  correct. 

Another  bill  was  reserved  to  the  charge  of  the  conrt,  that  tboi 
no  inference  nnfavorable  to  the  accaeed  was  to  be  drawn  from 
fact  the  accnsed  did  not  testify  on  his  own  behalf,  "  bnt  this  did 
relieve  a  person  from  acconnting  for  stolen  property  tonnd  on  bit 
In  f-lgnlng  tbe  bill  the  judge  states  that  bis  charge  was  oral;  tba 
the  short  extract  in  tbe  bill  tbe  court  is  made  to  aeaume  that  sto 
property  was  found  on  tbe  accused,  but  the  }udge  states  he  char; 
substantially,  after  exclndlng  any  unfavorable   Inference   from 
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I  accnaed  did  not  go  on  the  stand,  "  that  on  the  other  band, 
torblddlng  such  Inference  does  not  relieve  bim  from  accoant- 
ilsctorllr  tor  the  poeeesaloD  of  stolen  property,  it  that  fact 
iD  establistaed  either  by  his  own  or  other  testimony.  The 
relies  on  the  provision  of  onr  law  that  the  jndKe  shall  not 
it  on  the  facta,  and  the  line  of  anthorities  forbidding  any 
int,  direct  or  Indirect,  trenching  on  the  facts.  Revised  Stat- 
ic. 991;  OonstJtotlon,  Art.  168;  SUte  va.  Swayse,  80  An.  1S28; 
B.  Asberry,  87  An.  124;  State  ve.  Brown,  41  An.  410;  State 
Ids,  47  An.  678.  Bnt  tbe  Important  teatnre  which  distlngoisbes 
irge  from  instractions  deemed  violative  of  tbe  law  restricting 
J  lodge  is  tbe  hypothetical  claose  "if  tbe  fact,"  i.  e.,  the 
[oD, '-  has  been  proved."  In  this  view,  the  charge  annonnced 
presnmption,  with  tbe  csotlon  to  tbe  Jury  sKalost  tbe  applica- 
the  preanmption  Dniess  the  fact  on  which  it  rested  had  been 

1  Oreenleaf,  Sec.  84. 
tber  exception  reserved  is  to  the  refusal  of  tbe  Instractlon 
ed  on  bebslf  of  the  accnaed,  that  in  cases  depending  on  cir- 
itial  evidence  to  justify  tbe  inference  ol  guilt,  tbe  inculpatory 
aat  be  Incompatible  with  the  Innocence  of  the  accused,  and 
le  of  explanation  on  any  other  reasonable  theory  than  that  of 
t.  The  charge  it  will  be  perceived  tends  to  restrict  the  view 
ary  to  the  general  force  of  clrcnmstantial  evidence,  but  omits 
srence  to  that  presomptloo  the  law  attacbea  to  one  clrcnm- 
irhen  proved.  It  possession  of  property  recently  stolen  is 
torily  proved,  that  circumstance,  t.  c.  of  possession,  gives 
the  presumption  of  guilt.  As  we  read  the  bill  there  was 
nj  to  show  that  possession.  The  State  claims  ft  was  proved 
3t  evidence  that  when  the  arrest  was  made  the  accused  threw 
package  which  was  recovered,  and  identified  by  the  owner 
stolen  from  bIm.  Whether  this  was  established,  it  was  the 
a  of  tbe  Jnry  to  determine,  but  with  testimony  of  that  ten- 
idministered,  tbe  chsrge  uonld  have  been  misleading.  Pos- 
ot  stolen  property  la  but  a  circumstance,  bnt  that  circum- 
wben  the  property  is  recently  stolen  and  not  accounted  for, 
>  a  ptesumptioD  of  gailt.  In  the  posture  of  tbe  testimony 
le  instroction  was  ashed  and  refnsed,  it  would  have  been 
<na  to  charge  in  effect  that  all  the  circumstances  must  be  in- 
Ible  with  Innocence,  and  consist   only  with   guilt;  for  on  the 
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single  clrGamstauce  alone  of  possession  witb  tbe  other  qaalifl 
tbe  law  loandB  the  presumption  of  gailt  oo  which  the  jnry  i 
At  least,  the  reqaested  charge  required  sach  ezpianation  ani 
flcatlon  as  aathorized  its  retnsal.  1  Qreenleat  on  Evidence,  i 
Roscoe  Grim.  Evidence,  p.  18;  State  vs.  Rlcnld  and  McC] 
An.  775;  State  vs.  Jackson,  35  An.  769;  State  vs.  Chevallier, 
84;  2  Thompson  on  Juries,  Sec.  2849. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sen! 
the  lower  coart  be  affirmed. 


No.  12,748. 
State  of  Louisiana  vs.  Billy  Hickby. 

MgBin  alUrmg  Lbat  teetlmony  □(  tbrouta  ot  vloleuce  by  tlie 
I  the  Bccuaed,  witliout  proof  o(  overt  bcM  to  carry  tbn  tbn 
Ion.  Ib  InailDiladble.    Wharton'*  rrlmlnsl  EvtilenCB,  See.  7GT, 


A  PPEAL    from  the    Second    District    Gonrt    for    the    Pa 
ii.     Bossier.     Wntkina,  J. 


M.  J.  Cunningham,  Attorney  Oeneral,  and  A.  J.  Murff, 
Attorney  (P.  A.  Simmons,  Jr.,  of  Coonsel),  tor  PlaintlfT,  Appi 

J.  A.  W.  Lowrg  (or  Defendant,  Appellant. 

Submitted  on  briefs  March  12,  1898. 
Opinion  handed  down  April  18,  1898. 

Tbe  opinion  of  the  court  was  delivered  by 

MiLLBR,  J.  This  appeal  Is  from  tbe  death  sentence  for  mur 

We  have  no  brief  on  behalf  ot  the  accused,  but  hav 
withstanding,  examined  the  record  to  determine  whether  it  a 
tbe  sentence. 

We  find  a  bill  to  the  admission  in  evidence  of  an  oatcry  o( 
son  present  when  the  fatal  shot  was  fired.     There  was  no 
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itever  aa  Co  tbe  killing  of  tbe  deceased  by  the  accnaed,  and  this 
aty,  merely  an  exclamation,  naturally  eroked  by  tbe  sbot  and 
ilying  only  the  andiepated  fact  of  tbe  sbot,  can  baVe  no  influence 
the  jury;  besides,  the  testimony  of  tbe  exclamation. was  broaght 

by  tbe  line  of  examination  on  behalf  of  tbe  accused, 
'be  other  bill  reserved  Is  the  exclusion  of  testimony  to  prove 
aatB  by  tbe  deceased  against  the  accnsed.  The  statement  of  the 
rt  in  s^ning  tbe  bill,  is  that  not  only  was  there  no  overt  act  of 
tllity  of  the  deceased  to  authorize  the  testimony  of  tbe  threats,  bnt 
t  the  shooting  was  without  any  provocation  or  ground  of  appre- 
isioD  of  any  hostile  act  by  the  deceased.  Under  our  jnrispru- 
ice  the  court  was  entirely  correct  in  excluding  the  testimony. 
t  is  therefore  ordered,  adjudged  and  decreed  that  the  Si 

lower  court  be  affirmed. 


No.  12,674. 
;cBS8iON  OP  William  L.  Shaffer;   OpposmoNs  of  Thohas  J.  Inaa 
Shaffer,  Thomas  j.  Shaffbr,  Tutor,  Mibs  Susm  Shaffer, 
AND  Hes.  Abbib  Cross,  Individually  and  as  Tutrix  of  her 
Daughter,  Oabrie  Cross. 

Ldjiment  or  orfler  probating  a  w 

Df  an  HccoiinC.  all  pnrclea  In  iDtereat  anil  El 

I  wrllings  on  two  sides  o(  a  broten  onTelopeilld  not  form  a  oontiQUOua  eou- 

□ected  will.    On  one  sfde  la  a  wrllleu  list  of  claims,  wblcb  list  1»  not  signed 

or  dated  ;  on  tbe  other,  the  words:  "These  notes  go  to  my  wife,"  without  ileslK- 

natlng  the  notes  Intended.   Not  suffloletitlj'  certain  to  give  It  effeol. 

I  legacy  of  notes  does  not  lapse  when  tbe  only  purpose,  In  accepting  now  uutcs 

In-tead  ol  Ibe  old,  was  to  make  tbein   wore  secare   as  to  their  pafiuent,  and 

they  were  substantially  tbe  same  as  the  canceled  notes. 

tgacy  from  a  designated  fund  Is  not  eitingulsbed  If  the  fund  Is  replealsbiHl  ond 

tlcDlar  legacies  may  speak  wltb  reference  to  tbe  [uture,  It  it  be  evident  that  tbr 
testator  expected  amonnts  glten  to  i)e  deducted  from  gums  to  be  realized  lu 

igaoy  In  one  will  Is  not  revoked  b;  a  subseqent  will  in  whlcli  tbe  testator  sub- 

■tantially  dlsclalma  ttny  IntcDtlon  to  reToke. 

lause  Id  a  will  s'ylnK  tbe  usufruct  to  one  person  and  the  ownership  to  another, 

at  Ibe  deatbof  the  usufructuary,  la  not  a  problblted  anbstltniion.   There  was. 

no  trust  created  and  no  property  taken  out  of  commeroe. 

rda  ol  recomraeudatlon  to  a  legatee  la  not  a  beijueal.  and  la  not  iin  illegai 

condition. 
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Oh  KKHiABuia. 
WtaeD  [be  (esUnieDtiiry  illspolltloD  Id  tmoi  ot  two  or  more  legiteea  to  be  pi 
from  tbe  fund  spaaiaeil  deemed  by  the  letutor  to  par  all  les'teea,  bnl  wbii 
when  he  diet,  prOTea  Insafflolent,  the  rule  ot  proportfoDBl  distrlbntron  betwe 
tbe  legatees  wltl  not  apply  when  the  teriufl  of  the  alapoiltCon  plainly  manlri 
the  teitator'a  ietentlou  that  hla  wife,  named  Orit,  aball  be  paid  by  pretereu 
from  tbe  rand.    Civil  Oode,  Arta.  ITU,  lUS. 

A  PPEAL  trom  the  Eigliteentb  Jndictal  Dfattict  Ooart  for  the  Parli 
■'*     of  TerreboiiDe.     Oaillouet,  J. 


L.  P.  Suthon  tor  Executors  and  Mrs.  ShaSer,  indivtdunllf ,  Appe 
lants. 


D.  Caffery  A  Son  for  T.  J.  Shaffer,  Opponent,  Appellant. 


Howell  &  Martin  for  Mrs.  Oarrle  Cross,  Indlvldaally  and  as  Tntr 
ot  her  mliu>r  child,  Carrie,  Opponent. 


Argued  and  sabmilted  Janaary  26,  1898. 
Opinion  banded  down  February  21,  1898. 
Rehearing  granted  April  4,  1898. 
Sabmltted  on  rehearing  on  briets,  April  26,  1898. 
OpinloD  handed  down  May  16,  1898. 

The  opinion  ot  the  court  was  delivered  by 

Brbauz,  J.  This  litigation  grew   out  ot  the   application   ot    LI 
executore  ot   tbe  last  will  and   testament  ot  the  late  William 
Shaffer  for  the  approval  ot  their  account  showing  the  assets  of   tl 
estate;  the  debts  and  tbe  dispositions  of  tbe  various  legacies  as  pri 
posed  to  be  paid  by  the  petitioners. 

Tbe  deceased  left  no  torced  heirs,  and  there  existed  no  communli 
between  bimand  his  wife. 

He  left  three  wills,  olographic. in  form.  They  are  dated  respe< 
lively,  Febrnary  10,  1894;  March  7,  1894,  and  May  4,  1895. 

In  the  first  will  be  disposed  of  tbe  greater  portion  ot  hla  eatat 
and  therein  makes  known  that  be  has  a  remainder  in  cash  and  note 
which  he  bequeathed  to  his  wife  and  other  legatees. 

In  the  second  will  he  bequeathed  to  his  wife  the  cash  in  bank  at 
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sed  of  certain  mortga^  notes,  and  declared  that  he  did  not 
d  to  revoke  the  first  will.    The  paper  probated  as  a  will  sabae- 
b  CO  the  two  first  was  written  on  nn  envelope,  sealed,  which  was 
at  the  end. 
the  one  side,  the   sealed   side,    the   [ollowiDg  was   written: 
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Buccc^siOD  vt  SlinUer 

"  Tbeae  notes  all  Roes  to  Mrs.  William  L.  ShaSei  in  case  < 
death,"  followed  by  the  words  "  May,  the  4-85,"  and  the  eigK 
o[  the  late  Mr.  Shaffer. 

On  the  other  side  of  the  envelope  are  written  the  names  of  e< 
makers  of   notes  due,  or  the  name  of  the  plantations  on  whic 
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bore  mortKace;  opposite  each  name  the  amount  of  the  indebt- 
I  wai  placed. 

:heae  docnmenla  were  probated. 

oppon^  nts  agree  in  contending  that  the  document  of  May  4, 
vhich  wai  probated  as  a  will  wae  an  absolate  nullity  tor  the 
that  the  words  written  on  the  envelope  do  not  form  a  will; 
lacked  the  easentials  ol  a  will.  That  they  do  not  designate 
tee  the  testator  had  in  view  to  give  by  will;  that  the  words  as 
s^ted  referred  to  notes  toimerly  In  the  envelope  and  not  to 
C  of  notes  written  on  the  reverse  side  of  the  envelope;  that 
re  not  identified  with  the  asserted  testamentary  disposition. 
the  opponents  are  in  accord  in  asserting  that  this  paper  was  a 
nemoranda,  and  not  a  will,  they  plead  other  groands. 
naa  S.  Shaffer,  who  was  a  brother  of  the  deceased  and  one  of 
al  heirs,  specially  opposed  the  proposed  distrlbntion  of  fonr 
which  he  alleged  had  not  been  bequeathed  to  Mra.  W.  L. 
r  and  sbould  not  be  given  to  ber  as  proposed  in  the  account; 
le  notes  orig'nally  bequeathed  had  been  paid  before  the  death 
testator  and  those  it  was  proposed  to  deliver  were  not  the 
jequeathed.  He  opposed  the  delivery  of  a  note  designated  as 
te  of  Belle  Brocks,  and  opposed  the  claim  made  by  the  widow 
■half  of  the  proceeds  t>f  the  crop  of  16b5.  He  also  opposed  a 
to  her  of  eight  thousand  dollars,  for  the  reason  that  the  funds 
rhich  he  had  directed  it  to  be  taken  had  been  expended,  and 
le  fund  from  which  it  was  proposed  to  pay  the  amount  could 
drawn  upon  for  the  payment  of  that  amount.  He  also  opposed 
.im  made  by  Mrs.  W.  L.  Shaffer  as  a  legatee  of  a  halt  Interest 
crop  of  1895,  and  others  named  as  legatees  of  one-sixth 
It  of  that  crop,  for  she  reason  that  the  crop  for  the  year  1895 
lot  have  been  bequeathed  in  a  will  written  in  1894. 
Abbie  Cross,  individually  and  as  tutrix,  was  also  an  opponent, 
g  that  the  estate  is  solvent,  and  she,  in  consequence,  is  en- 
X  the  whole  amount  bequeathed  to  her. 
Susie  Shaffer  is  another  opponent.  She  sets  forth  that  the 
of  the  will  in  which  she  is  interested  has  been  ignored  and 
ilms  its  interpretation. 

■e  were  other  oppositions  and  supplemental  opposition  filed  to    - 
we  will  refer  later, 
executors  moved  to  strike  out  from  the  oppositions  all  issues 
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ariali^  from  the  alleK^d  Invalidity  of  the  wills  on  the  kfou 
these  wille,  after  thej  had  been  probated,  coald  not  be  coll 
attacked. 

The  coDFt  overruled  the  motion,  and  ottered  the  legstei 
made  partiea.  When  the  opposltione  were  heard  all  pa 
Interest  were  before  the  court. 

The  court  a  qua  rendered  judgment,  reformed  the  tableau 
trlbotioD  in  conformity  with  the  views  expressed  in  its  opinii 
as  amended,  ordered  tbe  distribation  to  l>e  made. 

Prom  tbe  judgment  opponents  appealed  and  here  complaii 
interpretation  placed  upon  the  valid  wills. 

Tbe  exec Qto re,  also,  have  appealed;  they  complain  of  tb< 
ment  anralUng  tbe  last  will  probated — i'.  e.,  tbe  will  ot  Hay 
Tbe  first  question  tor  oar  determination  arose  on  tbe  mi 
counsel  (or  the  execators  to  strike  oat  iBBnei  indicated  by  hir 
gronods  were:  tbe  wille  having  been  regularly  probated,  t 
not  be  attacked  as  null  by  way  of  opposition  to  an  account  pr 
for  homologation ;  that  the  opponents  bad  a  direct  action  to 
i(  tbe  will  was  null. 

or  what  nse:  was  the  question  which  suggested  itself  w 
point  was  stated  in  argument. 

A  subsequent  examination  of  the  autborities  has  not  led  us 
clade  that  our  Arst  impression  was  erroneous.  The  issues  hi 
regnlarly  formed  by  the  appearance  of  all  the  opposers. 
parties  were  plaintift  or  defendant  in  so  far  as  they  had  an 
In  the  questions  Involved.  The  succession  will  be  closed  by  t 
account  and  the  issues  on  the  oppositions  as  effectively  disp 
as  it  they  had  been  tried  and  decided  in  a  direct  action. 

Tbe  action  here,  in  a  certain  sense,  is  a  direct  action.  Mo 
the  proceedings  probating  the  last  will  probated  were  ej;  pa 
not  such  ao  required  a  direct  action  for  their  annulment, 
addition  the  will  is  attached  on  the  ground  that  it  is  an  i 
nnllity.  If  it  be  void,  aa  alleged,  the  nullity  may  be  here  urged, 
dictorily  with  all  the  parties,  not  one  of  whom  assertB  that 
question  could  be  raised  in  a  direct  action  that  is  not  ai  i 
these  proceedings.  This  court  said  in  Rachel,  Tutor,  vs.  Ri 
R.  R.  117,  that  tbe  probate  of  a  will  did  not  have  the  ettect  c 
"  that  it  can  not  be  considered  aa  a  judgment  binding  on  the 
tiOs  "  who  were  not  parties. 


FIFTIETH  ANNUAL  REPORTS.  1698. 


SnaccMlon  ol  Shaflar 

e  roles  relating  to  tbe  proving  of  wills  were  considered  In  Fnen- 
■-  Q  lines,  25  Ad.  S2,  as  a  preliminary  proceeding  necessarjr  to 
lettlement  ol  estates  which  are  not  concluaive,  citing  nnmerons 

le   learned  connsel  representing  the  ezecntora  asserts  that  onr 

e  law  may  be  searohed  in  vain  to  find  a  case  where  the  validity 

will  dnly  probated  was  ever  attacked  by   way  of  opposition  to 

:connt;  that  the  oniform    practice  has   been  a  direct  action  of 

ty  with  all  the  parties  in  interest  before  the  court. 

)re  we  Bod  all  the  parties  In  Interest  betore  the  conrt,  and  the 

<n  is  Id  Dnlllty.     The  direct  action  practically  Is  a  matter  of  mere 

B  of  the  action. 

onr  jndgment  this  Is  a  stronger  case  for  hearing  the  ceases  of 

ty  than  any  of  those   cited.     Succession  of  Von  Hoven,  46 

920. 

THB   WILL   OP  HAY  4,    1896. 

lie  paper  bos  the  appearance  of  having  been  made  piece - 
,  withont  connectien  to  indicate  with  any  degree  of  certainty 
I  was  tbe  Intention  of  the  testator.  Neither  writing,  that  en - 
3d  on  the  npper  part  or  that  written  on  tbe  sealing  side  of  the 
lope,  Is,  in  onr  jndgment,  a  will.  Tbe  writing  on  one  side  of 
anvelope  is  not  dated,  and  the  writing  on  the  other  aide  does 
Identify  the  notes  the  testator  Intended  to  will  and  beqneatb. 

not  possible  to  determine  whether  the  testator  intended  to 
eath  the  notes  Imperfectly  listed  on  the  back  ol  the  eDvelope, 
e  notes  placed  within  tbe  envaiope  and  nealed,  it  there  were,  at 
ime,  notes  enclosed  In  the  envelope.  Tbe  theory  of  the  conn- 
or  the  eiecatora  is  that  tbe  notes  described  on  the  envelope 
r  were  in  it,  and  there  could  not  possibly  have  been  anything 
e  envelope  when  the  writing  was  made  thereon,  because  Che 
Dg  conld  not  have  been  as  smooth  and  clearly  written  as  it  was. 
¥ere  at  flrat  inclined  to  accept  that  theory;  a  further  examlna- 
revealed  that  the  lines  drawn  lengtbwlse  on  the  back  of  the 
lope — columns  drawn  to  make  the  flgnres — extend  the  length 
le  envelope.  There  are  traces  left  indicating  that  the  lines 
aded  to  and  over  the  end  torn  when  the  envelope  was  broken. 

being  the  case  the  inference  is  unavoidable  that  there  were 
g  ehclosed  in  the  envelope  that  were  withdrawn  from  It  after  it 
been  sealed  and  at  the  time  when  Its  end  was  torn. 
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It  is  a  matter  of  tmcertainty  whether  the  testator  in  the  e 
memorandum  referred  to  the  list  on  the  back  of  the  envelo 
to  the  notes  enclosed.  When  the  envelope  was  found  it  bad  nc 
In  it.  We  give  no  importance  to  the  tact  that  the  will  was  w 
on  an  envelope.  If  the  writing  were  in  its  entirety  dated,  w: 
and  signed  by  the  testator,  the  envelope  npon  which  written  ^ 
not,  in  onr  view,  of  itself,  give  rise  to  a  valid  objection.  The 
of  identification  of  the  thing  is  the  objection  fatal,  as  wd  thii 
the  validity  of  the  writing  as  a  will. 

NOTES   SECUBBD   BY   UORTQAGB   ON  ELLENDALE, 

We  are  brought  to  the  objection  urged  by  opponents  againi 
legacy  of  notes  to  Mrs.  W.  L.  Shaffer  designated  as  above, 
were   secured  as  to  their  payment  by  a  mortgage  on  a  plant 
known  as  EUendale. 

The  notes  were  signed  by  Miss  Nellie  McCollam,  Alex.  McCc 
William  McCollam  and  Ed.  McCollam,  as  makers.  The  first  n 
maker  died  and  ber  property  W43  inherited  by  her  co-makers  o 
notes,  who  were  her  brothers.  Another  of  the  makers  died  aft 
sister.  Miss  Nellie,  leaving  as  bis  heirs  minor  children.  The  h 
of  tbe  notes:  Wm.  L.  Shaffer,  the  testator  in  the  wills  befor 
desired  a  new  arrangement,  and  for  that  reason  the  propertj 
offered  for  sale  by  public  auction — i.  e.,  tbe  mortgage  was 
closed.  The  purchaser  subsequently,  in  accordance  with  an  a 
ment  entered  Into  prior  to  the  sale,  sold  It  to  Messrs.  Alexande 
Ed.  McCollam  for  twenty-three  thousand  dollars,  representi 
four  notes  of  Ave  thousand  seven  hundred  and  ftfty  dollars 
which  were  turned  over  to  W.  L.  Shaffer.  They  are  tbe 
claimed  by  his  widow  aa  legatee. 

In  order  to  safeguard  the  interest  of  tbe  minor  belts  of  \ 
McCollam,  deceased,  these  pnrchasers,  A.  and  E.  McCollam, 
cnted  a  counter  letter.  Tbe  witnesses  who  have  testiAed  npo 
subject  said  that  the  amount  of  the  debt  remained  the  same  am 
debtors  practically  the  same. 

But  tbe  opponents  contend  that  the  deblora  were  ditTerent; 
tbe  first  McCollam  notes  foreclosed  bad  nothing  whatever  in  1 
mon  with  tbe  second  (those  ezecoted  after  the  foreclosure), 
that  they  were  secured  on  the  same  plantation.  Unquestionab 
the  plantation  after  the  foreclosure  bad  been  sold  to  third  per 
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struigera  to  the  traDsaction,  apon  notes,  their  legal  ttatua 
have  been  different.  Here  they  were  in  effect  the  same 
a.  The  readineae  manifested  by  the  creditor,  Wm.  F.  Shaffer, 
)pt  the  BignatnreB  of  two  of  the  makers  on  notes  aecnred  by 
ige,  indicates  plainly  enough  that  be  looked  particularly  to 
irtgage.  In  onr  jndgment  his  object  was  to  remove  the  paper 
d  from  a  signatore  representing  minor's  intercat,  and  at  the 
ime,  against  the  remaining  makers  of  the  notes,  secure  after 
iBure  other  notes  with  mortgage  and  vendor's  privilege, 
numerating  the  valnes  given  to  Mrs.  Shaffer  be  names  "  the 
lam  paper  March  1,  1894."  It  la  before  us  as  the  McGoilam 
less  two  signatures,  before  mentioned.  There  was  no  change, 
I  we  have  stated.  In  that  which  may  be  conaidered  a  change 
:  not  diecover  that  it  aroae  from  a  wish  and-  intention  not 
ade  thia  claim  In  the  legacies,  nor  in  our  view,  waa  such  the 
)f  the  new  arrangement,  even  if  considered  without  regard  to 
ention  of  the  testator  as  made  evident  by  the  facts, 
thing  had  not  perished.  There  is  a  destruction  o(  the  anb- 
of  the  thing  bequeathed  when  it  has  undei^one  a  complete 
lical  transformation.  Thus,  the  commentators  have  Illustrated 
iject  by  reference  to  Inmber  bequeathed  which  before  hia  (tes- 
I  death  was  changed  into  a  sailing  craft ;  the  snbataiice  bad  per- 
nd  the  legacy  bad  lapsed ;  the  legatee  had  so  right  to  the 
The  change  of  the  accessory  or  collateral  form,  which  modi- 
thing  without  altering  its  nature — for  example,  the  change  of 
able  land  into  a  vineyard,  would  not  cause  the  legacy  to  lapse ; 
the  change  the  thing  retains  the  same  juridical  nature.  For 
reason  It  would  be  the  same  of  changes  which  would  leave  to 
its  form  and  ita  name.  The  legacy  of  a  boat  would  not  lapse 
le  mere  fact  that  it  bad  been  repaired  so  many  different  times 
9re  would  not  remain  one  plank  of  the  original  constrnction ; 
the  change  it  la  alwaya  the  same  boat.  Baudry-Lacantinerle, 
p.  447. 

tiaim  still  exists  against  the  debtors. 

I  legacy  falls  if  the  thing  bequeathed  has  totally  perished." 
700. 

I  reaervatloD  arises  from  some  act  which  supposes  a  cbaitge 
"  O.  C.  1691.  We  would  not  feel  justiBable  in  assuming  that 
ator  Intended  to  change  hia  will,  from  the  fact  that  be  sought. 
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a»  we  are  led  to  conclnds,  n«w  ttrrangement  with  the  Ti«w  to  { 
iecnrity  for  payment  of  bia  notes.  In  the  case  of  Snccee 
Bstchelor,  48  An.  278,  we  aald  that  "the  legacy  perisbes  wbi 
extlngaisbed  by  one  of  tbe  caoses  wblch  pnta  an  end  to  tbe  < 
tion.  It  a  claim  be  paid  It  no  lonKer  exists,  and  tbere  is  an 
tbe  partlcniar  legacy." 

Here,  In  oar  view,  the  testator  did  not  pnt  an  end  to  tbe 
Uon.  Beyond  all  this,  it  Is  made  eTident  by  tbe  terms  ot  t 
tbat  tbe  testator  did  not  desire  to  collect  tbis  claim  at  ma 
that  be  wished  it  to  remain  aa  an  investment  tor  bis  wife,  tc 
he,  In  bis  will,  k^vs  direction  to  collect  the  Interest  and  ren 
notes. 

One  of  the  opponents,  Mrs.  Gross,  indivldaally  and  as 
assails  tbe  beqaests  made  to  Misa  Socage  on  the  gronnd  t. 
legacy  is  a  prohibited  snbstltation  and  fldei  committum. 

The  will  aa  relates  to  the  legacy  in  question  reads ;  "  Now, 
a  note  of  Miss  Bell  Brooks  tor  three  tboaaand  dollars,  first  m< 
on  Bell  Farm.  Tbe  ownera  of  Bell  Farm,  so  long  as  it  is  I 
Brooks  and  family,  will  pay  yon  the  interest  yearly  during  yo 
time;  and  at  yoor  death  tbe  said  note  will  go  to  my  god-cbil 
Bocage."     The  "  yoa  "  addressed  was  his  wife. 

Tbe  proposition  is  not  disputed,  tbat  tbe  testator  may  gi 
asufmct  to  one  and  tbe  naked  ownership  of  the  same  prop 
another  legatee.  From  onr  point  ot  view  tbia  waa  preciat 
intention  ot  tbe  testator.  He  did  not  leave  the  note  to  b: 
He  gave  ber  tbe  intereat  yearly.  At  her  death  tbe  owners) 
be  with  Miee  Socage.  Such  a  legacy  is  allowed  by  law.  A 
question  waa  decided  in  Succession  of  Barker,  10  An.  23.  1 
cession  of  Law,  81  An.  456,  461,  as  In  tbe  caae  before  us  tor  di 
the  testator  bad  bequeathed  the  nautmct  to  one  legatee,  am 
(tbe  legatee's)  death  tbe  property  to  vest  in  another  legat 
court  Hostslned  the  legacy.  From  the  standpoint  of  that  decii 
have  not  here  diacovared  any  trust  or  prohibited  aubetitntlon 
legacy  to  Miss  Bocage. 

BIQHT  THOUSAND   DOLLAKS  CASH   IN   QBNERAL  FUND. 

Tbe  will  bequeathing  tbia  amount  was  dated  In  1894.  It  ^ 
fifth  of  a  fund  designated  as  a  general  fund   reserved  from  tl 
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eeds  of  a  crop  made  for  account  of  joint  owners,  to  carry  on  the 
lantation  Jointly  owned  by  them,  the  year  succeeding. 
The  following  is  the  clause  of  the  will  assailed:  '^  Now  I  have 
18000  (eight  thousand  dollars)  in  cash,  in  the  general  fund,  for  rnn- 
liDg  my  one- fifth.  To  this  amount  I  will  in  full  to  my  wife,  to  be 
)aid  at  the  end  of  the  year,  with  one- half  of  my  portion  of  the  net 
)roceed8  of  the  crop,"  on  the  ground  that  the  testator  confined  his 
^qnest  to  the  general  fund  for  1894.  That  by  ''at  the  end  of  the 
rear"  written  in  the  will  a  particular  year  was  intended — that  is,  the 
year  in  which  the  will  was  written,  and  that  the  general  fund  referred 
to  was  spent  during  the  year  of  the  writing  of  the  will ;  and  that  the 
general  fund  of  the  succeeding  year,  which  is  carried  upon  the 
account  as  a  legacy,  was  new  and  different,  which  had  also  been 
exhausted  and  expended  at  the  date  of  the  testator's  death. 

It  is  true  that  this  fund  was  expended  each  year  to  make  the  crop 
and  that  the  proceeds  of  the  crop  would  be  drawn  from  in  order  to 
replace  this  amount  in  the  common  fund  for  the  next  crop.    In  1895, 
in  accordance  with  an  agreement  of  the  common  owners,  the  amount 
was  reduced  to  thirty -two  thousand  dollars,  and  the  portion  of  the 
late  Mr.  Shaffer  in  this  fund  was  the  amount  carried  to  the  credit  of 
bis  widow  in  the  account,  to-wit,  six  thousand  four  hundred  dollars. 
This  fnnd  during  a  number  of  years  never  went  out  of  existence. 
It  was  well  known  to  all  those  who  were  familiar  with  the  transac- 
tions of  the  joint  owners  of  the  plantation  in  which  the  testator  had 
an  interest.     The  illustration  of  the  water-craft,  quoted  atipra,  we 
think  applies  here.     It  was  not  the  identical  cash,  but  the  ''  fund" 
known  as  such.     It  had  not  been  changed  to  another  substance  or 
to  anything  else.     The  corpus  remained  and  is  susceptible  of  com- 
plete identification  by  reference  to  an  interest  in  a  well-known 
"common  fund."     In  the  Batchelor  succession  case,  48  An.  278,  the 
oote  bequeathed  had  been  collected   and   canceled  and   there  re- 
mained nothing  save  the  cash  realized,  which  was  in  the  possession 
of  Mr.  Batchelor,  under  circumstances,  as  we  thought,  denoting  his 
intention  not  to  bequeath  amount  realized  by  him  in  the  note. 

With  reference  to  this  legacy  the  opponent  also  contends  that  the 

testator  confined  his  bequest  to  the  fund  for  1894 ;  that  in  directing 

that  the  fnnd  should  be  paid  ''  at  the  end  of  the  year,"  the  particu- 

^year,  1894,  was  intended. 

The  interpretation  usual  in  the  matter  of  wills  preclude  our  reading 
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Jn  tbe  will,  a  partlcoUr  year,  in  tbe  sbaeoce  of  worde  denot 
a  particular  year  was  Intended. 

But  It  is  urged  !n  argamentthat  the  teatator  expected  deat 
the  first  of  tbe  month  following;  that  in  apprehenBion  of  d 
gave  iDBtmction  to  Me  legatee  to  extend  a  note  to  wbich  he  « 
refers;  which  fell  due  the  month  following. 

This  alone  ia  not  auch  an  indication  of  apprehended  c 
would  justifj'  OS  In  concluding  that  he  desired  to  limit  tbe  { 
of  this  legacy  out  of  the  fnad  of  1894.  We  take  it  that  direcl 
given  by  bim  in  case  of  bis  death,  to  extend  paymeiit  of 
notes.  The  clause  of  the  will  before  us  doea  not  give  riB< 
inference  that  he  necessarily  meant  payment  shonld  be  ma( 
the  fund  of  a  particular  year.  We  do  not  think  we  are  aut 
toadd,  by  constrnction,  the  year  "  1891"  to  the  bequest  oai 
general  fnnd.  Had  be  been  so  inclined  he  could  easily  hav 
the  particular  year.  Tbe  ctauee  Is  separate  and  contains  a  c 
disposition,  tt  can  not,  Jn  our  view,  be  limited  or  enlarge 
meaning  by  reference  to  another  clause  directing  the  extet 
payment  o(  certain  notes. 

In  our  Judgment  this  legacy  Is  a  epacified  legacy  whi 
not  lapsed,  and  being  a  particular  legacy  of  an  exlstiu] 
it  does  not  conflict  with  other  legacies  which  disposes  of 
caab. 

"  The  legacy  of  the  property  I  possess  in  auch  a  place  is  a 
nlarons."  fi  Toullier,  487,  S24.  The  nature  of  the  legac; 
varied  because  a  sum  of  money  is  bequeathed.  A  legacy 
hundred  reals  which  I  have  la  such  a  box  is  good  for  so  mac. 
teatator  haa  there."     Church  vs.  Miller,  £  N.  8.  102. 

Upon  tbis  process  of  reasoning,  in  our  view,  it  follows  a  le 
be  charged  to  a  designated  fund,  which  was  made  np  from 
year  from  tbe  proceeds  of  a  common  crop,  Is  eOectlve  to  the 
remaining  of  the  fund  at  tbe  date  of  tbe  testator's  death. 

THE  CROP. 

The  account  ia  opposed  on  the  ground  that  the  crop  of  li 
year  of  the  testator's  death,  was  tbe  crop  bequeathed  and 
crop  of  J895,  which  the  executors  proposed  to  distribnte.  1 
testator  having  willed  tbe  proceeds  of  tbe  crop  of  a  pi 
year,    the   proceeds  of  tbe  crop  of  the  year  in  wbich  the  ^ 
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an  was  intendad.  The  necsisit^  pneseiits  iteelf  at  this  point 
terpreting  two  clanses  of  tbe  will,  that  would  be  conflict- 
i  opponent's  theory  be  correct;  both  clanseB  containing 
sitlonB  of  crops  wonld  relate  to  tbe  one  crop  of  the  year  in 
1  the  testator  made  his  will.     We  do  not  gather  from  the  whole 

ot  the  will  that  the  testator  conld  have  fallen  into  tbe  error 
ibsnrdity  of  bequeathing  tbe  same  property  to  two  diOerent 
ns  in  clauses  of  the  will  one  immediately  following  other — i.  e., 

crop  in  one  clause  and  revoke  it  in  the  next, 
onr  view  the  article  cited  by  the  opponents  in  support  of  their 
:on,  part  of  which  reads;  *■  A  diSpoaition,  the  terms  of  which 
isB  no  time  neither  past  nor  future,  refers  to  the  time  ot  making 
m  "  (1722  0.  G.) ,  does  not  apply  tor  tbe  reason  that  nnlees  the 
lOT  was  grossly  Inattentive  and  guilty  of  an  absurdity,  he  must 
referred  to  the  crop  ot  1894;  by  tbe  nse  of  the  words  "Includ- 
ly  portion  ot  the  present  crop  "  in  one  paragraph  and  to  tbe 
of  sabBeqnent  year,  la  the  paragraph  referring  as  we  take  it  to 
roceeds  ot  a  subsequent  crop. 

lugh  be  may  have  been  Indifferent  In  the  written  use  ot  words 
irlnces  anxiety  to  dispose  ot  all  ot  his  property  and  nothloif  In 
111  creates  the  Impression  that  be  was  wanting  In  tbe  care  and 
im  that  the  pmdent  owner  usually  bestows  upon  his  own. 
over  the  expressions  of  the  will  manifest  a  strong  desire  to 
r  provide  for  his  widow,  to  whom  be  gave  tbe  bnlk  ot  his  for- 
It  is'  not  at  all  probable  that  be  intended,  particolarly  as  to 
4)  give  her  property  In  one  breath  and  take  it  away  in  tbe  next, 
nse  of  a  will  should  be,  we  thtnk,  interpreted  if  possible  so  as 
I  have  eOect.     0.  0.  1713. 

■ms  used  by  the  testator  "  must  be  taken  In  the  sense  in  which 
lelleved  he  understood  them."    6  Toulller,  No.  812. 

LBQAOY  TO  A  HIBOB,   MISS  SHA7FEB. 

i  conditions  following  this  legacy  are  somewhat  contusing  and 
elligible.  The  name  of  the  testator's  wife  is  flrst  mentioned  as 
itended  legatee,  but  Immediately  after  the  testator  directs  tfaat, 
ng  at  tbe  date  of  his  death,  Miss  Katty  Shaffer  sball,  Instead  of 
ife,  receive  the  legacy.  The  language  of  the  will  Is  as  follows: 
V  I  have  one  note  ot  T.  S.  Shaffer  for  two  thousand  dollars,  first 
jage  on  one-flftb  interest  in  Crescent  Farm.    I  also  will  this 
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note  to  mj  wife,  with  the  ondeistandlng  that  it  Katy  ShaCter  la 
that  she  will  get  both  the  principal  and  intereet."  It  it  was  the 
Uon  ot  the  testator  to  establiah,  la  regard  to  this  legacy,  an  oi 
saocesBioQ,  aa  preaamably  It  waa,  Mrs.  ShaSer  Is  not  the  first 
order  of  eaccessioo,  bat  Mlaa  Kate  Shaffer.  The  latter  was  tl 
designated  to  receive  the  principal  and  interest  from  the  encci 
which  carried  with  it  the  note  bequeathed.  The  words  need 
with  it  the  meaning  that  Miaa  Shatter,  if  living,  was  to  recei 
note,  and  not  Mrs.  Shaffer. 

DISTRIBUTION  OF  A   FUND  STATED  IN  THB  FIRST  WILL. 

The  claase  opposed  reads : 

"  Now,  I  have,  in  cash  and  other  notes,  which  will  amoDnt  V 
(inclndlDg  my  portion  of  the  present  crop)  tully  |20  to  9 
twenty-five  thonsand  dollars. 

"  Now,  I  will  to  my  wife  out  ot  this,  fltteen  thousand  dollars  ii 
or  its  equal.  I  will  then  will  to  Mrs.  Abbie  Oroes  and  her  da 
the  sum  of  five  thouaand  dollara. 

"Now  the  balance  I  want  my  wife  to  take  and  have  It  so  d 
among  T.  S.  Shaffer's  children."   (Italica  ours.) 

The  grounds  of  opposition  are  that  the  amonnt  of  a  cash 
under  a  seoond  will  shonid  be  dedacted  from  the  legacy  as 
written  covered  by  the  first  will.  In  taking  np  tbie  qneation  ti 
cnsaion  and  determination,  we  jn  the  first  place,  find: 

In  the  will  ot  March  7,  which  is  the  second  or  last  valid  wi 
testator  gave  it  as  hia  intention  not  to  "  invalidate  *'  the  fin 
We  did  not  discover  that  the  intention  by  the  ase  of  the  woi 
quoted  was  only  to  guard  against  any  poaalbiiity  of  cance! 
destroying  the  anterior  will  as  a  whole,  but  that  it  was  ezpresi 
the  intention  to  give  specially  an  amonnt  of  cash  which  he 
bank  without  abrogating  or  making  null  any  ot  the  legacies 
will  of  au  anterior  date.  He  expressly  directed  that  this  cash 
be  paid  to  his  wife,  and  added  that  his  will  did  not  "  invalldat 
previons  will,  bat  gave  her  possession  of  the  cash  on  hand 
believe  it  was  his  Intention  to  add  this  legacy  of  cash  In  bank 
legacies  previously  made.  This  item  of  cash  he  evidently  ini 
should  go  to  her,  and  it  was,  we  think,  properly  placed  to  her 
But  It  appears  that  the  amount  remaining  is  not  large  enough 
the  two  legacies  (under  another  clause  ot  fifteen  thousand  do) 
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lhaS«t  and  flv»  thousand  dollan  to  Mrs.  CroiB  and  b«r  dangb- 
Tbe  qnestton  (because  of  the  Insufflclsncy  of  tbe  designated 
before  us  at  tbls  point  is  whether  this  legacy  to  the  wife  should 
d  in  (nil,  or  whether  the  amouDt  should  be  divided  pro  rata 
en  these  two  legacies;  the  wife  and  Mrs.  Gross,  under  Art. 
irectlng  tbat  a  proportionate  division  be  made  of  particular  leg- 
imong  tbe  legatees  o(  "  sums  of  money  unleas  the  testator  has 
tlj/  declared  tbat  such  a  legacy  shall  be  paid  In  preference." 

meaning  of   the  word    "then,"   as  used  by  the  testator,  mnat 

alne  his  intention. 

me  having  some  appreciation  of  the  value  of  property  will 

ratelj  nee  a  word  in  disposing  of  it  different  from  its  meaning 

beral  sense  as  be  understands  it. 

inse  of  tbe  predisposition  in  serious  matters  to  employ  the 

r  words  we  traced   "then"  to  its  original,  and,  as  we  judge, 

r  meaning.     The  word   has  more   meanings   than   one.     We 

t  to  make  the  different  meanings  clsar  by  the  followlog : 

c  expresses  the  meaning  "  time,"  at  the  time,  ibi;  eodem  tem- 

Says  Aineworth  in  his  dictionary;  It  may  also  express  time 
luent:  after  that;  unde;  pottea;  deinde. 

as  also  another  meaning  withont  application  here.  The  corre- 
Ing  French  word  is  alors  and  ensutte,  observing  about  the  same 
mce  in  meaning  as  In  Latin.     We  here  made  use  of  the  tore- 

definition  for  the  reason  It  is  concise  and  is  the  basis  of  tbe 
■n  definition  of  the  word  "then."  In  the  Century  Dictionary 
eflnltlon  is  the  same  as  just  stated.  If  the  word  be  taken 
ordinary  or  popular  signification  the  same  difference  in  mean- 
rises.  To  Illustrate:  To  A  is  Klven  fifteen  thousand  dollars; 
to   B   five   thonsand  dollars,   out  of  one  fund.     The  fund  not 

enough  for  both,  should  be  pro  rated.  In  any  point  of  view 
is  obscurity  as  to  whether  it  was  intended  to  make  tbe  legacy 
ite  and  independent  or  joint  in  case  the  particular  amount  was 
rge  enough  to  pay  both.  The  article  of  the  Code  offers  a  solu- 
the  testator  must  make  his  intention  kuown  In  this  respect,  or 
md  constituting  the  particular  legacy  will  be  proportionately 
d. 

have  italicised  the  words  "now  the  balance"  In  tbe  third 
,  clearly  indicating,  indeed  sabstontially  declaring,  that  the 
es  just  preceding  in  the  clause  of  the  will  shonld  be  first  paid. 
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NOTES  DATED  AFTER  THE  WILL. 

The  argument  of  the  opponents  as  to  these  notes  is  groanded  upon 
Art.  1722,  O.  C,  and  brings  ap  a  question  upon  which  we  have 
already  passed  when  considering  other  legacies  which  gave  rise  to  a 
similar  objection. 

The  testator's  intent  to  beqaeath  with  reference  to  the  future,  and 
not  with  reference  to  the  date  of  the  will,  is  made  evident,  as 
we  think,  by  the  amount  donated  in  the  clause  of  the  will  we  are  now 
considering. 

It  required  the  notes  and  the  cash  on  hand  at  his  death  to  make  up 
the  amount  donated.  The  testator  wills  with  reference  to  all  notes 
as  we  think,  needful  to  make  up  the  total  donated.  It  is  true  that 
several  of  these  notes  bear  a  date  subsequent  to  the  date  of  the  will, 
but  they  are  covered  in  our  judgment  by  words  general  in  term :  that 
the  notes,  together  with  the  cash,  will  make  up  the  total  bequeathed. 
The  object  of  the  rule  of  interpretation  is  to  discover  the  intention 
of  the  testator.  It  was  not,  in  our  view,  the  intent  to  leave  undis- 
posed of  the  notes  for  amounts  comparatively  small.  It  was  his  pur- 
pose to  give  all  his  property.  A  clause,  unless  it  can  not  be  other-  '^^i 
wise  interpreted,  will  not  be  interpreted  so  as  to  change  the  will  of  \ilii 
the  testator.                                                                                                             ^ooos 

ADVISORY  CLAUSE  OF  THE  WILL.  ^'fJf 


•'  n 


As  we  appreciate  the  utterances  of  the  testator  contained  in  his 
will  he  recommends  to  his  wife  to  give  to  C.  B.  Morrison  ten  thousand 
dollars.     It  is  a  matter  left  to  the  will  of  the  legatee.     It  is  not  a 

substitution  or  an  illegal  condition  whereby  property  is  taken  out  of  *'^''fi 

commerce.  *"  ^^^ 

A  recommendation,   said  this  court,  in  Succession  of  Trouard,  5  '-^^i 

An.  890,  '*  to  give  from  time  to  time  some  little  assistance  to  a  cer-  v  opix^j 

tain  person  is  not  a  legacy."     In  our  judgment  the  interest  vested  -eld  be 

exclusively  in  the  legatee  and   the  request  made  was  addressed  ^  ^ 

exclusively  to  her  conscience.    The  young  man  was  reared  by  the  ^oq  jg  ^ 

testator  and  his  wife,  who  are  childless.     He  was,  presumably,  in  ■. '  etc 

favor  with  both,  and  the  former  trusted  to  the  latter  to  carry  out  his  ''^e^uen 

request.  '^^Bei 

This  brings  the  task  of  reviewing  and   construing  the  different  ^^jOf^ 

clauses  of  Mr.  Shaffer's  will  to  a  close  and  we  have  found  no  ground  ^j 

upon  which  to  reverse  the  judgment.  ...      ^ 
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)  tbronghoat  soafcbl  the  tntent  of  tbe  testator.  It  alone, 
abonld  Kovem  aad  have  eftect.  Tbe  qneetiona,  at  times, 
■K  to  ambt^oas  expressions  oF  tbe  testator,  iaTolved  and 
II,  to  any  respect,  tbe  meaniag  by  ns  has  not  been  seized 
id  by  tbe  testator,  an  opportunity  remaitie  to  press  tbe 
lew  to  OQT  attention. 

treroTs  ordered,  adjndfed  and  decreed  tbat  the  Jadftment 
rom  is  affirmed  at  appellants'  costs. 


Sbparatb  Opinion. 

I,  J.    I  concur  in  tbe  opinion  ot  tbe  majority  o(  the  court  ' 
1  regard  to  the  following   provision  of  tbe  testament  of 
0,  1894,  viz. : 

'.  have  in  cash  and  other  Notes  which  will  amoont  to 
ilnding  my  portion  of  the  present  crop)  tnllye  $20,000  to 
inty-Sve  thousand  dollars.  Now  Iwill  to  mjr  wife  onte  of 
Tbousand  dollars  cash,  or  its  Equal. 

ben  will  to  Mrs.  Abbi  Cross  and  her  daughter,  tbe  sum  of 
and  Dollars.  Now,  tbe  ballanse  I  want  my  wife  to  take 
so  divided  among  T.  J.  Shaffer's  children  in  Such  a  waye 
be  of  some  use  to  them  (I  meane  the  Female  Parte  of  the 
)Iow  I  want  my  wife  to  give  to  O.  B.  Morrison,  oute  of 
I  which  She  received  the  Sum  of  |10,000 — Tenn  Thou- 
'a.  Said  Sum  to  be  given  to  him  as  She  thinke's  Beat,  all 
e  or  ao  much  a  year,  during  his  life  time.  I  tbink  so 
r  Is  best,  nnleaa  he  goes  into  some  payin  business." 
inlon  it  was  the  evident  purpose  ot  tbe  testator,  that  bis 
be  preferred  as  a  legatee  to  the  extent  of  fifteen  thoa- 
,  to  be  paid  her  from  the  fund  specified;  and  hence  his 
is  expressed  in  the  present  tense,  thus:  "  Now  Iwill  to 
tc.  And  that  the  one  in  favor  ot  Mrs.  AbbI  Cress,  was 
ueatly  paid  from  the  residue  thereof,  it  any,  is  evidenced 
8  employed  In  the /uture  tense,  viz.;  "I  will  then  wilt 
'roBS,"  etc. 

think  those  two  dispositions  fairly  susceptible  of  a  dit- 
niction  without  departing  from  the  text  of  the  will. 
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On  Application  fob  Rbhbabing. 

Miller,  J.  In  this  case  the  court  grants  the  rehearing  on  the 
question  whether  the  twenty  thousand  dollars,  the  subject  of  one  of 
the  dispositions  of  the  will,  shall  to  the  extent  the  fund  remained  at 
the  testator's  death,  go  to  his  wife,  or  be  distributed  between  her 
and  Mrs.  Abbie  Gross,  as  we  directed  in  oui^  first  decree.  On  this 
point  the  court  will  receive  briefs  from  the  parties  and  decide  with- 
out oral  argument,  the  briefs  to  be  filed  within  twenty  days.  In  all 
other  respects  the  rehearing  is  refused. 


On  Application  fob  Rehearing  . 

Miller,  J.  The  rehearing  in  this  case  was  granted  on  the  question 
arising  on  that  part  of  the  will  of  the  deceased  relating  to  his  sup- 
posed fund  of  twenty  thousand  or  twenty -five  thousand  dollars,  and 
introducing  his  wife  and  Mrs.  Gross  as  legatees. 

The  disposition,  so  far  as  it  is  material  to  the  controversy,  is: 

''  Now  I  have  in  cash  and  other  notes,  which  will  amount  to  fully 
(including  my  portion  of  the  present  crop)  fully  $20  to  $25,000 
twenty -five  thousand  dollars.  Now,  I  will  to  my  wife  out  of  this, 
fifteen  thousand  dollars  in  cash  or  its  equal.  I  will  then  will  to  Mrs. 
Abbie  Gross  and  her  daughter  the  sum  of  five  thousand  dollars.  Now, 
the  balance  I  want  my  wife  to  take  and  have  it  so  divided  among  T. 
S.  Shaffer's  children." 

In  our  original  opinion  we  reached  the  conclusion  that  the  fund 
the  testator  supposed  he  would  leave  to  discharge  the  legacies  prov- 
ing insufficient,  the  legatees  should  share  the  fund  in  the  proportions 
•of  the  amounts  of  their  respective  legacies.  This  is  the  rule  of  dis- 
tribution when  legacies  exceed  the  funds  for  their  payment  and  the 
testator  has  directed  no  priority  or  preference  of  payment.  Givil 
Gode,  Art.  1685. 

The  re -examination  of  the  question  has  impressed  us  that  the 
testator  did  in  this  disposition  intend  the  priority  of  payment, 
which  excludes  the  proportionate  distribution  when  the  particular 
legacies  are  made  with  no  such  priority  or  preference  and  the  prop- 
erty left  is  not  enough  to  pay  all  the  legacies.  ''But  if,  the  Gode 
says,  there  is  preference  of  payment  expressed,  there  is  no  propor- 
tionate distribution."     The   priority  in  this  case   in  favor  of  the 
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Btator's  wile,  we  think  is  the  necessary  implication  from  his  lan- 
ugo. He  expresses  himself:  **  I  will  to  my  wife  out  of  this,  fifteen 
loasand  dollars  in  cash  or  its  equal."  Supplying  the  punctuation 
this"  refers  to  the  fund  he  then  supposed  amounted  to  twenty 
lOQBand  or  twenty-five  thousand  dollars.  The  disposition,  we 
link,  in  legal  effect  stands  by  itself;  that  is,  not  modified  or 
ependent  upon  the  dispositions  that  follow.  His  wife  stood  first  in 
Lb  contemplation  in  the  distribution  of  this  fund.  ^'Then"  follow- 
ig  the  disposition  in  her  favor,  we  think  must  be  deemed  to  refer 
>  the  residue  of  the  fund  when  the  fifteen  thousand  dollars  is  paid 
3  bis  wife.  The  words  **  then  I  will  to  Mrs.  Abbie  Gross  and  her 
aaghter  the  sum  of  five  thousand  dollars"  conveys,  in  our  opinion, 
he  plain  significance  that  the  Gross  legacy  was  to  have  no  effect 
intU  the  wife's  legacy  was  paid.  The  phraseology  of  the  testator 
nth  no  aids,  usually  calls  for  the  application  of  the  cardinal  rule  for 
he  interpretation  of  legacies ;  that  is,  the  intention  of  the  testator 
olfilled,  we  think,  by  supposing  the  wife  is  to  receive  her  fifteen 
;honaand  dollars  first,  and  defeated,  in  our  view,  by  giving  Mr.  Cross 
I  proportionate  share  to  the  diminution  of  the  fund  and  to  the 
prejudice  of  the  wife. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former 
jadgment,  in  respect  only  to  these  legacies  herein  referred  to, 
be  EToided  and  set  aside,  and  that  the  fund  for  payment  of  the  said 
legacies  be  first  applied  to  pay  that  of  fifteen  thousand  dollars  to  the 
wife  of  the  testator,  and  the  residue,  if  any,  to  the  legacies  in  favor 
of  Mr.  Cross  and  daughter,  and  that  appellees  pay  costs. 

Mb.  Justice  Brbaux  dissents. 


No.  12,842.  __ 
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68  1948 
Tbe asserted  error  of  an  act  of  mortgage  In  describing  tne  property  may  be 

>&qalred  into  and  corrected  on  the  interyentlon  of  the  mortgage  creditor  in 
Uie  suit  of  an  alleged  owner  enjoining  the  ezecnt ion  of  the  mortgage  credi- 
tor, the  petition  of  interyentlon  containing  the  requisite  allegations  to  show 
uid  admit  proof  of  the  error. 

APPEAL  from  the  First  Judicial  District  Ooart  for  the  Parish 
Caddo.     Landf  J. 


A  i    Of 


620  SUPREME  COURT  OF  LOUISIANA. 


Lake  Bistenean  Lumber  Co.  vs.  Sheriff  et  al. 


Leonard  dt  Randolph  for  PlaintiiT,  Appellee. 


Wise  <&  Hemdon  for  Lane  &  Bodley  Co.,  Intervenors  and  Third 
Opponents,  Appellants. 


Argued  and  submitted  June  3,  1898. 
Opinion  handed  down  June  18,  1898. 
Rehearing  refused  June  28,  1898. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  This  appeal  is  by  the  Lane  Bodley  Company,  the 
intervenors  from  the  judgment  dismissing  their  intervention  in  the 
suit  of  the  Lake  Bistenean  Lumber  Company  vs.  The  Sheriff. 

The  Lane  Bodley  Company  sold  certain  machinery  to  Matthews, 
their  debt  being  secured,  it  is  alleged,  by  special  mortgage  on  the 
land  on  which  the  machinery  was  erected,  as  well  as  by  privilege  on 
the  machinery.  On  their  debt  they  obtained  judgment,  with  recog- 
nition of  their  mortgage  and  privilege,  and  the  sheriff  was  proceed- 
ing with  the  execution  of  the  judgment.  MattheWs  sold  the  land 
subsequently  to  the  plaintiff,  the  Lake  Bistenean  Lumber  Company, 
and  they  enjoined  the  execution,  on  the  ground  that  the  land  seized, 
and  about  to  be  sold  under  the  execution,  was  not  covered  by  the 
mortgage  of  the  seizing  creditor,  but  belonged  to  the  plaintiff  in 
injunction  under  the  sale  by  Matthews  to  the  company.  The  Lane 
Company,  not  made  defendants  in  the  injunction  suit,  intervened, 
alleging  their  mortgage  on  the  property  seized,  that  there  was  a 
clerical  error  in  the  act  of  mortgage  of  description  or  omission  of  the 
lands  mortgaged  and  setting  forth  in  detail  the  error,  with  the  aver- 
ment substantially,  that  the  error  was  manifest  from  the  deed  under 
which  plaintiffs  acquired ;  that  they  were  estopped  from  disputing  the 
mortgage  on  the  lands,  and  that  they  had  recognized  the  mortgage. 
In  this  condition  an  attempt  was  made  by  the  Receivers  of  the  Lake 
Bistenean  .Company  to  transfer  the  injunction  suit  to  the  Federal 
Court  which  had  appointed  the  Receivers,  and  if  that  had  been 
accomplished,  the  Lane  Company,  arrested  by  the  injunction  from 
executing  their  judgment  rendered  by  the  State  Court,  would  have 
been  forced  into  the'  Federal  Court  to  try  the  issue  raised  by  the 
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injancbion  sait.  The  controversy  was  before  us  on  a  previons  occa- 
sion on  the  appeal  from  the  jadgment  dismissing  the  injanction  suit. 
Oar  decision  reversed  the  jadgment  and  remanded  the  case  for  trial 
on  the  issnes  raised  by  the  intervention.  Lake  Bisteneaa  Lamber 
Company  vs.  Mims,  Sheriff,  49  An.  1283.  On  the  return  of  the  case 
to  the  State  Conrt  there  was  jadgment  sastaining  the  exception  of 
the  plaintiff  in  injanction  to  the  intervention  of  the  Lane  Company, 
and  from  that  jadgment  that  company  appeals. 

The  exception  is  sabstantially,  that  an  error  in  the  act  of  mortgage 
of  the  Lane  Company  can  not  be  inqaired  into  and  corrected  by  an 
intervention  in  the  injanction  suit  of  the  Lake  Bisteneaa  Company 
against  the  sheriff,  bat  the  Lane  Bodley  Company  mast  resort  to  a 
direct  action  and  make  their  mortgagors  and  the  vendors  of  the 
Lake  Bisteneaa  Company  parties.  In  the  Federal  Conrts  it  is 
the  exclasive  jarisdiction  of  eqnity  to  reform  written  iastraments 
so  as  to  cdnform  to  the  intention  of  the  contracting  parties, 
and  in  these  conrts  the  exceptions  to  the  interveners  wonld  have 
its  force.  Bat  ander  our  system  where  the  mortgagee  is  seeking 
to  enforce  a  mortgage  containing  an  error  of  description  cor- 
rected, it  is  claimed,  by  intrinsic  evidence  of  the  acts  on  which  the 
parties  claim,  and  other  circumstances  plainly  denoting  the  alleged 
error,  in  our  view,  their  is  no  necessity  to.  compel  the  mortgagee  to 
seek  relief  in  a  direct  action,  instead  of  an  intervention  with  ade- 
qnate  allegations  directed  against  the  party  in  interest,  who 
disputes  the  mortgage  aad  claims  the  property.  There  is,  in  our 
view,  the  proper  allegations  and  the  necessary  parties  to  adjust  the 
issae  tendered  by  the  intervention,  and  the  lower  court  erred  in 
maintaining  the  exception  to  the  intervention. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  and  that  the  suit  be  and 
is  hereby  remanded  for  trial  on  the  merits  and  that  appellee  pay 
costs. 


No.  12,864.  

State  of  Louisiana  bx  bbl.  Simmons  &  Cohn  vs.  Hon.  Gbobqe     sst  leir 
H.  Thbabd,  Judge  Division  E,  Civil  Distbiot  Coubt. 

Tbe  cession  by  the  debtor  to  his  creditors,  operating  on  aU  his  property,  that  sub- 
ject to  priTlleges  and  mortgages  as  on  that  not  encambered,  vests  in  the 
creditors  the  right  of  possession  of  all  such  property,  to  be  held,  sold,  and 
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proceeds  applied  by  tlie  syndic  of  the  creditors  to  the  payment  of  the  debts  of 
tbe  ceding  debtor,  all  rights  of  the  mortgage  and  priTileged  creditors  being 
presezred  in  the  proceeds.  BcTlsed  Statotes,  Sees.  1790, 1791, 1816;  CiTil  Code, 
Arts.  2170, 2176  et  stq.;  1  Hennen's  Digest,  p.  68»,  Nos.  11, 13, 15. 
Hence,  the  possession  by  the  sheriff  of  the  debtor's  property,  under  writs  in  salts 
pending,  is  diyestcd  by  the  cession,  the  property  transferred  to  the  syndic,  the 
suit  is  arrested  in  its  further  progress,  and  the  right  to  release  on  bond  in 
sequestration  suits  given  to  plaintift  ceases,  when,  prior  to  his  application  to 
bond,  the  defendant  makes  a  cession  to  his  creditors.  IJnd,;  1  Martin,  207;  % 
Martin,  264;  12  Martin,  666;  II  An.  648;  12  Martin,  32 ;  8  Bob.  172. 


0 


N  APPLICATION  for  a  Writ  of  Mandamus. 


Lazarus^  Moore  &  Luce  for  Relators. 


Respondent  Judge  pro  se. 


Sabmitted  on  briefs  June  18, 1898. 
Opinion  handed  down  Jane  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  The  relators  apply  for  the  writ  of  mandamus  direct- 
ing the  judge  of  the  Civil  District  Court,  Division  '<E"  to  grant 
them  the  order  to  bond  certain  merchandise  seized  under  the  writ  of 
sequestration  in  their  suit  against  the  purchaser  for  the  price  and 
asserting  the  vendor's  privilege. 

It  appears  that  a  few  days  after  the  relators  brought  their  suit 
against  their  debtor,  he  made  a  cession  of  his  property  and  the 
judge  of  the  lower  court  appointed  a  provisional  syndic,  the  mer- 
chandise on  which  the  relators  claim  the  vendor's  privilege  then 
being  in  the  sheriff's  hands  under  the  writ  of  sequestration  issued 
by  relators.  Subsequently,  the  ten  days  allowed  the  defendant  to 
bond  the  property  having  elapsed,  the  relators  made  the  application 
to  give  bond  and  thereby  obtain  possession  of  the  property,  the 
relators  claiming  that  the  cession  of  their  debtor  did  not  divest  them 
of  the  right  to  bond  conferred  by  law  on  the  plaintiff  when  the 
defendant  on  the  writ  fails  to  bond  within  ten  days  from  the  time  tbe 
property  is  taken  into  possession  by  the  sheriff.     Code  of  Practice, 
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Art.  279.  The  application  of  plaintiff  was  refased  by  the  court,  on 
the  groand  that  the  cession  of  property  arrested  all  salts  against  the 
debtor,  and  necessarily  prednded  the  application  to  bond  made  by 
his  creditor  in  the  salt  against  the  debtor  pending,  when  the  cession 
was  made,  the  cession  dissolving  the  writ  of  sequestration  and 
transferring  the  merchandise  sequestered  to  the  possession  of  the 
syndic  to  be  sold  by  him  with  all  other  property  of  the  debtor  in  due 
coarse  of  the  syndic's  administration. 

The  well  defined  effect  of  the  cession  of  property  is  to  transfer  all 
the  property  of  the  ceding  debtor  to  his  creditors  and  to  the  posses- 
sion  of  the  syndic  when  appointed,  holding  for  them ;  the  cession 
operates  on  all  property,  that  subject  to  liens  and  mortgages  as  well 
as  on  that  not  encumbered ;  transfers  all  suits  pending  against  the 
debtor  to  the  court  accepting  the  cession ;  forbids  any  further  suits 
or  proceedings  against  the  debtor,  and  substituting  the  syndic's  pos- 
session for  that  of  the  sheriff,  dissolves  all  writs  by  which  prior  to 
the  cession  the  sheriff  may  have  held  the  property.  Revised  Stat- 
utes, Sees.  1790, 1791, 1816;  Civil  Code,  Arts.  2170,  2176;  1  Hennen's 
Digest,  p.  687,  Nos.  1,  11,  12;  p.  689,  No.  16  et  seq.  The  policy  of 
the  insolvent  laws  is  that  the  entire  property  of  the  debtor  shall  pass 
under  the  administration  of  the  syndic  to  be  sold  by  him,  and  the 
proceeds  distributed  subject  to  the  privileges  or  mortgages  of  the 
creditors  preserved  on  the  proceeds.  It  is  manifest  this  purpose  of 
the  law  would  be  defeated  if  after  the  cession,  the  privilege  creditor 
could,  by  furnishiug  a  release  bond,  withdraw  from  the  syndic  that 
part  of  the  debtor's  property  on  which  the  creditor  asserts  the  ven- 
dor's privilege.  It  is  contended  the  statute  originally  of  1842  now 
weaved  into  Art.  279  of  the  Code  of  Practice,  giving  to  the  plaintiff 
the  right  to  bond  property  sequestered,  constitutes  an  exception  to 
the  rule  that  all  property  passes  to  the  syndic.  In  our  view  the  stat- 
utory right  given  to  plaintiff  in  sequestration  suits  must  be  construed 
as  subordinated  to  the  provisions  of  our  insolvent  system  prohibiting 
any  interference  with  the  syndic's  custody  of  all  the  debtor's  prop- 
erty, so  essential  to  his  complete  administration,  and  conferred  so 
explicitly  by  the  law  when  the  act  of  1842  was  passed.  On  settled 
rules  of  construction  we  think  no  such  repeal  or  modfflcation  of 
existing  legislation  can  be  attributed  to  the  general  act  of  1842,  as 
is  claimed  in  the  argument  for  relator.    The  act  gives  to  plaintiff 


624  SUPREME  COURT  OP  LOUISIANA. 

State  ex  rel.  SlmmonB  A  Cohn  vs.  Ju€ige. 


the  right  to  bond  except  when  prior  to  the  application  to  bond  the 
debtor  has  made  a  cession.    When  that  occurs  in  our  view  the  ces- 
sion acts  on  all  property  of  the  debtor,  embracing  as  well  that  under 
seizure  as  his  other  property.    This  result,  too,  is  affirmed  by  the 
general  course  of  our  jurisprudence  applied  to  the  varied  phrases  in 
which  our  courts  have  been  called  on  to  deal  with  the  effect  of  the 
cession.     Elmes  vs.  Estevan,  1  Martin,  193;  Flower  vs.  Millau don, 
19  La.  191;  Jacobs  vs.  Bogart,  7  Rob.  162;  Keyes  vs.  Shannon,  8 
Rob.  172;  Marr  vs.  Lartigue,  2  M.  98;  Beck  vs.  Brady,  6  An.  444. 
It  is  urged  that  notwithstanding  the  cession,   the  relator  in  this 
case  should  be  allowed  to  prosecute  his  suit  against  the  syndic  and 
recover  his  judgment.     If  the  relator  is  allowed  to  bond,  the  bond 
represents  the  property.     If  the  relator  prosecutes  his  suit  it  is  with 
the  view  of  maintaining  his  privilege.     If  as  we  hold  the  property 
passed  to  the  creditor  by  the  cession  to  be  held  and  administered  by 
the  syndics,   the  asserted  right  to  continue  the  suit,  if  conceded, 
could  not,  whatever  its  result,  defeat  the  possession  of  the  syndic. 
If  no  suit  after  the  cession  can  interfere  with  the  syndic's  posses- 
sion, neither  can  that  possession  be   disturbed  by  permitting  the 
creditor  to  give  a  release  bond,  the  incident  of  his  suit.     Again,  a 
suit  against  the  syndic,  to  establish  a  privilege  on  the   property  of 
the  ceding  debtor  can  have  no  effect  against  other  creditors,  the  real 
parties  in  interest  in  any]  litigation  in  which  privileges  are  asserted 
against  the  debtor's  property.     Hence,  the  privilege  which  the  rela- 
tor's suit  proposes  to   establish  on  the  debtor'^  property  must   be 
asserted  contradictorily  with  the  creditors,  and  not  in  a  suit  against 
the  syndic.     R.  S.,  Sees.  1790,  1791,  1816;  Cox  vs.  Zeringue,  4  Mar- 
tin 264;  May  hew  vs.  McGee,    12  Martin,  666;  Fabre  vs.  McRae  & 
Provosty,  14  An.  648;  Tenny  vs.  Provosty,  14  An.  221.     Our  con- 
clusion is  that  after  the  cession  the  right  to  bond  the  property  of  the 
ceding  debtor  sequestered   before  the   cession  ceases,  because,  by 
that  event,  the  property  passes  to  the  syndics,  whose  possession  can 
not  be  disturbed ;  and  no  suit  by  a  creditor  to  establish  a  privilege 
on  the  property  embraced  in  the  cession  can  be  prosecuted  against 
the  syndic. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  preWoas 
order  herein  be  set  aside  and  that  relator's  application  be  denied 
at  his  costs. 
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No.  12,390. 

Succession  of  Mabco  Qivanoyich;  John  A.  Bablow,  Executor 

TO  DiSTBicT  Court. 

An  act  of  the  Legislature  whioh  Imposes  a  saocesslon  tax  upon  the  amoant  going 
to  foreign  heirs,  legatees  or  donees,  is  a  bill  for  the  purpose  of  raising  revenue, 
within  theoontomplationof  Art.  130  of  the  Constitution,  which  should  originate 
in  the  House  of  BepresentatlTes. 

APPEAL  from  the  Tenth  Jadiclal  District  Ooart  for  the  parish  of 
Natchitoches.     Hunter,  J. 


Scarborough  &  Carver  for  Executor,  Appellee. 


John  M,  Tucker  for  Absent  Heirs. 


Phanor  Breazeale  and  Branch  K,  Miller  for  Opponent,  Appellant. 


Argaed  and  submitted  Febraary  17,  1897. 

Opinion  handed  down  March  15,  1807. 

Rehearing  granted  June  10,  1897. 

Ari^ued  and  submitted  on  rehearing  February  25,  1808. 

Opinion  handed  down  March  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  Oharity  Hospital  of  the  city  of  New  Orleans 
through  the  State  of  Louisiana  opposed  the  homologation  of  the 
account  stated  by  the  executor  claiming  from  the  succession  ten  per 
centum  on  all  sums  of  money  going  to  foreign  legatees,  under  and  in 
pursuance  of  Act  180  of  1894  ^  the  residuary  legatee  being  a  citizen  of 
the  Empire  of  Austria- Hungary,  and  the  particular  legatees  haying 
the  same  citizenship. 

The  executor  proposing  the  distribution  of  funds,  takes  the  posi- 
tion that  the  succession  of  the  deceased  testator  is  not  liable  for  the 
tax,  on  the  ground  that  citizens  of  the  Empire  of  Austria  are  exempt 
from  same  by  virtue  of  the  terms  and  stipulations  of  the  existing 
treaty  between  the  government  of  the  United  States  and  the  afore- 
said Empire. 
40 
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And  upon  the  farther  g^oand  that  Act  No.  130  of  1894  imposes  t 
saccession  tax  of  ten  per  cent,  for  the  use  and  benefit  of  the  Oharitj 
Hospital  upon  snch  amount  as  may  go  to  foreign  heirs,  leg^teea  aik 
donees;  that  is  to  say,  such  persons  as  may  be  beneficiajries  oi 
the  deceased  and  not  domiciliated  in  the  State  of  Louisiana,  and  not 
being  citizens  of  any  State  or  territory  of  the  United  States  o1 
America;  and  that  same  is  unconstitutional  and  void  because  it  oon- 
flicts  with  and  is  in  opposition  to  the  requirements  of  Art.  130  of  th« 
Oonstitution  of  the  State,  which  requires  all  bills  for  raisins  revenue 
and  appropriating  money  to  originate  in  the  House  of  Representa- 
tives— said  act  having  originated  in  the  Senate. 

In  Succession  of  Sala,  49  An.  — ,  this  day  decided,  a  similar  ques- 
tion was  presented  and  determined  by  this  court,  and  it  reached  the 
conclusion  that  the  charge  of  unconstitutionality  of  the  law  was  well ! 
taken,  and  so  decided. 

In  the  lower  court  there  was  judgment  in  favor  of  the  executor. 

approving  and  homologating  his  account,  and  rejecting  the  demands  | 

of  the  opponent — not  disposing  of  the  objection  of  unconstitutionality  i 

of  the  law — and  the  opponent  prosecutes  this  appeal. 

i 
Without   passing  upon   the   treaty  rights  and  exceptions  of  the  | 

foreign  legatee,  we  will  follow  our  ruling  in  succession  of  Sala,  and 
place  our  decree  upon  the  ground  that  the  legislative  act  is  uncon- 
stitutional. 

Judgment  affirmed. 

McEnbry,  J.,  concurred  in  a  separate  opinion. 


On  Application  for  Rehearinq. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  In  the  succession  of  Pablo  Sala,  this  day  decided  on 
rehearing,  we  held,  upon  a  rehearing  of  the  question  of  the  uncon- 
stitutionality of  Act  30  of  1894,  that  our  former  opinion  was  correct, 
and  the  act  unconstitutional  and  therefore  void. 

On  the  rehearing  of  this  cause  the  question  was  thoroug^hly  exam- 
ined, and  reargued  with  great  learning  and  ability  on  both  sides,  bnt 
neither  that  argument  nor  the  authorities  cited  has,  in  the  least 
degree,  shaken  our  conclusions;  on  the  contrary,  they  have  con- 
firmed  us  in  the  correctness  of  our  original  conclusions. 

It  is  therefore  ordered  and  decreed  that  our  original  judgment  and 
decree  remain  undisturbed. 
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12,782. 
30BPORATIOK     OF    AMITE    OITY    VS.    LAWBJONCE    HOLLY     AND  MBS. 

Lawbenob   Holly. 

ffbatever  be  the  view  concerning  the  graTlty  of  the  offence  against  a  State  law, 
the  Tery  fact  that  the  Legislature  authorizes  the  towns  and  cities  of  the  State 
to  deal  wftb  the  same  subject  by  ordinances  Indicates  that  to  the  Legislative 
mind  the  act  also  properly  cons^tutes  one  of  those  petty  offences  which  are 
regarded  as  local  injuries, 
rbe  public  welfare  requiring  the  maintenance  of  peace  and  good  order,  as  well  as 
of  careful  sanitary  regulations  in  towns  and  cities,  renders'  summary  proceed- 
iDg9  in  many  cases  a  necessity;  aud  no  occasion  is  presented  for  the  inaugura- 
tion of  the  revolution  that  must  follow  the  announcement  of  the  doctrine  that 
a  jury  trial  is  an  Indispensable  prerequisite. 
The  provisions  of  Article  92  of  the  Constitution  of  i->79.  which  confer  upon  muni- 
cipalities  within  the  State  cognizance  of  cases  arising  under  police  regula- 
tions, authorize  the  enactment  by  the  Legislature  of  laws  enabling  them,  by 
appropriate  ordinances,  to  put  same  in  force;  and  they  constitute  an  excep- 
tion to  the  general  mle  announced  in  Article  7  thereof,  which  guarantees  to 
an  accused  person  the  right  of  trial  by  jury— notwithstanding  the  two  offences 
appear  to  be  Identically  the  same. 

K  PPEAL  from  the  Manicipal  Oonrt  of  Amite  Oity.     Sowellf  J. 
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W.  H.  McClendon  for  Plaintiff,  Appellee. 


W,  B.  Kemp  and  O.  N.  Ogden  for  Mrs.  Holly,  Defendant,   Appel- 
lant. 


Argaed  and  sabmitted  May  4,  1898. 
Opinion  handed  down  May  30,  1808. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  A  fair  statement  of  this  controversy  is  foand  in  the 
brief  of  connsel  for  the  plaintiff  and  appellee,  from  which  we  make 
the  subjoined  extract,  viz. : 

"This  is  an  appeal  by  defendant  from  a  judgment  of  the  Mayor's 
Coart,  Bitting  in  Amite  Oity,  Tangipahoa  parish,  inflicting  a  fine  of 
A%  ($60)  dollars  upon  defendant  for  selling  whiskey  withoat  a 
license  within  the  corporation  of  Amite  Oity,  said  judgment  and  sen- 
tence being  rendered  under  and  by  virtue  of  an  ordinance  passed  by 
the  Gonncil  of  Amite  Oity,  acting  under  and  by  authority  conferred 
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by  Act  No.  8  of  the  General  Assembly  of  1896.  No  complaint 
is  made  or  objection  nrged  by  defendant,  either  by  pleading  or  brief , 
as  to  the  regularity  of  the  proceedings  before  the  Mayor's  Oourt|  or 
to  the  proceedings  of  the  Council  in  adopting  the  ordinance  ander 
which  the  defendant  was  tried  and  sentenced. 

'*  The  demurrer  and  plea  to  the  jurisdiction,  filed  and  in  the  record* 
p.  — ,  in  substance  simply  attacks  Act  No.  8  of  1896,  upon  the 
ground  that  said  act  is  unconstitutional  as  violative  of  Arts.  6,  6,  7, 
8,  47,  80  and  92  of  the  Constitution  of  1879. 

*' Defendant  in  his  brief  appears  to  have  abandoned  the  plea  to  the 
jurisdiction  of  the  Mayor's  Court,  and  to  rest  upon  the  plea  to 
the  constitutionality  of  the  Act  No.  8." 

To  much  the  same  effect  is  the  brief  of  defendant  and  appellant, 
as  will  appear  by  the  following  extract  therefrom,  viz. : 

^<But,  may  it  please  the  court,  we  especially  insisti  that  this 
exception  is  well  taken,  to -wit:  That  the  proceeding  is  violative  of 
the  bill  of  rights  and  Constitution  of  the  State  of  Louisiana  of  1879. 

^'Act  8  of  1896  authorizes  '  city  councils  or  municipal  corporationa 
to  pass  ordinances  relative  to  the  sale  of  liquor  without  first  obtain- 
ing license.' 

'^  Under  this  the  council  of  Amite  City  passed  an  ordinance  pro- 
viding for  the  infliction  by  the  mayor  of  a  fine  for  the  sale  of  liquors 
without  license. 

*'The  mayor  under  this  ordinance  authorized  by  this  act  imposed 
the  fine  in  this  case. 

**And  our  contention  is  that  the  whole  proceeding  is  void,  because 
the  ordinance  was  authorized  by  an  act  which  is  violative  of  the  bill  of 
rights  which  provides  that '  in  all  criminal  proceedings  the  accused 
shall  enjoy  the  right  to  a  speedy  trial  by  an  impartial  jury.^  Art. 
7,  Constitution  1879." 

The  record  shows  that  the  defendant,  Mrs.  Lawrence  Holly,  and 
Mr.  Lawrence  Holly  were  charged  upon  an  affidavit  in  due  form, 
*^  with  retailing  liquors  within  the  corporate  limits  of  the  town  of 
Amite  City  without  previously  obtaining  a  license  from  the  police 
jury,  town  or  city  authorities,  all  of  which  is  contrary  to  the  form  of 
the  ordinances  of  the  said  city  in  such  cases  made  and  provided  and 
against  the  peace  and  dignity  of  the  State." 

The  section  of  the  city  ordinance  under  which  the  foregoing  affi* 
davit  was  made  is  of  the  following  tenor,  viz.: 
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''That  no  person  or  persons  shall  sell  or  retail  spirituous  or  intoxi- 
catinfc  liquors  within  the  corporate  limits  of  the  corporation  of 
Amite  Oity,  without  previously  obtaining  a  license  therefor  from  the 
proper  legal  authorities;  and  any  person  or  persons  who  may  violate 
the  provisions  pf  this  ordinance,  on  proper  affidavit  first  made,  shall 
be  arrested,  prosecuted  and  tried  before  the  Mayor's  Oourt  of  the 
coi'poration  of  Amite  Oity,  and  on  conviction  shall,  for  each  offence, 
be  fined  by  the  mayor,  not  less  than  twenty-five  dollars  and  costs, 
and  not  more  than  fifty  dollars  and  costs ;  and  in  default  of  payment 
of  both  fine  and  cost  in  full,  shall  be  imprisoned  in  jail  for  a  period 
of  ten  days." 

The  title  of  this  ordinance  is  similar  in  terms  to  those  contained  in 
the  section  quoted — making  mention  of  the  fact  that  same  is 
''  authorized  by  Act  No.  8  of  the  General  Assembly  of  the  State  of 
Louisiana,  approved  June  26,  1896." 

To  this  proceeding  the  defendants  tendered  a  demurrer,  the  sub- 
stance of  which  is  given  above,  to  the  effect  that  the  aforesaid  ordi- 
nance is  founded  upon  an  act  of  the  Legislature  which  violates  the 
bill  of  rights,  and  contravenes  the  guarantee  which  is  contained  in 
Art.  7  of  the  Oonstitution,  and  is  therefore  unconstitutional  and  void. 

The  provisions  relied  upon  are  as  follows,  viz. : 

*'  In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to 
a  speedy  public  trial  by  an  impartial  jury,"  etc.     Oonst,  Art.  7. 

The  provisions  of  the  statute  are  of  the  following  tenor,  viz. : 

**That  the  Oity  Ooundls  of  municipal  corporations  throughout  the 
State  are  hereby  empowered  to  pass  ordinances  authorizing  the 
arrest  and  prosecution  before  the  mayors  or  recorders  of  said  corpo- 
rations, of  any  person  or  persons  selling  liquors  within  the  corporate 
limits  without  having  previously  obtained  a  license;  and  the  said 
ordinances  may  be  enforced  by  fines  and  otherwise,  just  as  ordi- 
nances against  breaches  of  the  peace  in  said  cities  are  enforced." 
Act  8  of  1896. 

The  act  fumlBhes  ample  authority  to  the  corporation  of  Amite 
Oity  for  the  adoption  of  the  ordinance,  and  the  proceedings  there- 
under were  perfectly  regular  in  every  respect. 

On  the  trial  Mrs.  Lawrence  Holly  was  found  guilty  and  convicted 
and  sentenced  to  pay  a  fine  of  fifty  dollars  and  costs,  or  in  default  of 
paying  said  fine  and  costs  that  she  be  confined  in  jail  for  ten  days; 
but  Mr.  Lawrence  Holly  was  found  not  guilty  and  discharged. 
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It  is  from  that  sentence  and  decree  that  Mrs.  Lawrence  Holly 
prosecutes  this  appeal,  relying  apon  the  nnconstitationality  of  the 
statute,  because  It,  in  effect,  deprives  her  of  the  right  of  "  trial  by 
an  impartial  jury,"  as  guaranteed  by  the  Oonstitution. 

Oounsel  refer  us  to  the  provisions  of  the  Revised  Statutes,  which 
are  to  the  effect  that  *'  whoever  shall  keep  a  grog  or  tippling  shop, 
or  retail  spirituous  liquors  without  previoasly  obtaining  a  licenae 
from  the  police  jury,  town  or  city  authorities,  on  conviction  shall 
be  fined  not  less  than  one  hundred,  nor  more  than  five  hundred 
dollars,  and  in  default  of  payment  shall  be  imprisoned  not  less  than 
fifteen  days  nor  more  than  four  months."     Sec.  010. 

And  upon  that  statute  counsel  base  their  contention  that  the  ordi- 
nance denounces  as  a  violation  thereof  the  same  act  which  the  statute 
denounces  as  a  crime ;  and  for  that  reason  the  Legislature  coald  not 
constitutionally  confer  upon  the  mayor  of  Amite  City  the  jurisdiction 
to  try  and  punish  the  act,  thus  depriving  the  defendant  of  his  con- 
stitutional right  of  trial  by  jury. 

The  first  question  is,  whether  the  ordinance  denounces  the  same 
act  as  Section  010  of  Revised  Statutes  does ;  and  the  second  is,  if 
so,  does  the  unconstitutionality  of  the  act  of  1896  result  from  ite 
having  authorized  the  ordinance. 

(1)  The  ordinance  declares  *'  that  no  person  or  persons  shall  sell 
or  retail  spirituous  or  intoxicating  liquors  within  the  corporate  limits 
of  the  (town)  of  Amite  City  without  previously  obtaining  a  license 
therefor,  from  the  proper  legal  authorities,"  etc. 

The  provisions  of  the  two  are  sabstantially  the  same,  with  the  ex- 
ception that  one  applies  to  the  State  and  the  other  to  the  town. 

(2)  The  contention  of  the  defendant's  counsel  is,  ^'  that  the  qnality 
of  the  act  is  not  changed  by  conferring  jarisdiction  upoh  a  mayor's 
court;"  and  they  say,  that ''  it  seems  too  evident  for  argument,  that 
the  court  will  not  sanction  an  evasion  of  a  constitutional  right  If 
the  State  Legislatare  could  not  directly  confer  upon  its  courts  the 
right  to  fine  a  defendant  without  a  jury  (trial) ,  it  could  not  a  fortiori 
confer  upon  a  municipal  corporation  this  power  violative  of  the  bill 
of  rights." 

On  the  other  hand  the  contention  is,  that  the  legislative  act  and 
ordinance  of  the  corporation  of  Amite  Oity  thereunder,  contemplate 
police  regulation  merely,  and  that,  as  scch,  same  is  protected  from 
constitutional  impairment. 


FIFTIETH  ANNUAL  REPORTS,  1898.  681 


City  T8.  Holly  and  Wife. 


The  Oonstitatdon  provides  that  ^*  no  judicial  powers,  except  as  com- 
mitting magistrates  in  criminal  cases,  shall  be  conferred  on  any 
officers  other  than  those  mentioned  in  this  title,  except  suofi  as  may 
be  necessary  in  towns  and  cities^  and  the  jt^idal  powers  of  stick  officers 
shall  not  extend  further  t?ian  the  cognizance  of  cases  arising  under  the 
police  regulations  of  towns  and  cities  in  the  State."  Const,  of  1879, 
Art.  92. 

The  qnestion  then  is,  whether  the  statute  of  1896  does  more  than 
authorize  municipal  corporations  in  towns  and  cities  of  the  State  to 
pass  ordinances  which  are  in  the  nature  of  police  regulations  there- 
for, for  if  the  provisions  of  the  statute  can  be  so  considered  they  are 
constitutional  and  valid. 

Quite  a  similar  contention  arose  and  was  decided  in  State  vs.  Four- 
cade,  45  An.  717 — ^the  defendant  having  been  prosecuted  under  a 
city  ordinance  for  selling  watered  or  adulterated  milk  within  the 
city  of  New  Orleans. 

B[In  that  case  one  of  the  defendant's  contentions  was  that  the  city 
ordinance  was  illegal,  because  the  State,  by  legislative  enactments, 
bad  ''  taken  and  resumed  exclusive  control  and  jurisdiction  for  itself 
of  all  matters  of  offence  and  punishment  contained  in  said  State 
legislation  in  antagonism  with,  or  on  the  same  subject  matter  of 
these  municipal  ordinances;  that  the  passage  and  effect  of  said 
statutes  are  to  render  illegal,  null  and  void  for  the  time  being  said 
ordinances,  and  as  long  as  said  statutes  are  in  force  the  said  city 
ordinances  are  branded  with  illegality  and  unsusceptible  of  enforce- 
ment." 

While  it  is  true  that  the  exact  question  which  is  here  presented 
was  not  propounded  in  its  present  form  in  that  case,  yet  it  was  in 
eifect,  that  is  to  say,  that  the  defendant  was  being  prosecuted  twice 
for  the  same  offence— once  under  a  State  statute  and  once  under  a 
city  ordinance. 

Or  that  as  the  same  offence  was  denounced  under  a  State  law  and 
a  city  ordinance  in  force  at  one  and  the  same  time,  it  was  possible 
for  him  to  be  prosecuted  under  both,  and  this  would  be  in  violation 
of  the  constitutional  fiat,  that  no  one  shall  be  twice  tried  for  the  same 
offence. 

On  that  contention,  our  opinion  makes  this  observation,  viz. : 

'*  Defendant  urges  that  he  is  charged  with  an  act  which  the 
city  contends  she  has  the  right  to  punish,  although  the  identical  act  is 
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for  the  same  purpose  denoanced  add  punished  as  a  State  offence  ; 
that  for  the  same  act  which  the  State  has  made  a  State  offence^  the 
municipality  has  no  right  to  institute  a  municipal  prosecution  and 
punish  as  a  municipal  offence;  and  that  the  State  haying  now  con- 
stituted the  ofPence  one,  against  the  State,  he  can  not,  through  the 
instrumentality  of  the  ordinance,  be  deprived  of  his  constitutional 
right  of  being  charged  only  through  an  indictment,  or  an  informa- 
tion, and  of  being  tried  by  a  jury." 

And  our  opinion  then  states  that  defendant  further  assumes 
that  the  moment  the  Legislature  declares  that  the  commission  of  a 
particular  act  shall  be  punishable  by  the  State  as  a  State  offence,  the 
commission  of  the  same  act,  which  up  to  that  time,  as  being  violative 
of  a  municipal  ordinance,  would  be,  in  the  strictest  sense,  a  munici- 
pal offence  and  triable  as  such,  must  cease  to  be  so  triable,  and  the 
procedure  in  regard  to  the  prosecution  be  forced  to  conform  to  the 
constitutional  requirements  which  govern  State  crimes. 

From  the  foregoing  statement  of  the  question  and  extract  from 
our  opinion,  it  appears  that  the  only  difference  therefrom  which  the 
instant  case  presents  is,  that  the  State  law  denouncing  the  offence 
was  enacted  prior  to  the  enactment  of  the  statute  complained  of  as 
illegal ;  that  this  difference  in  the  date  of  the  adoption  of  the  two 
statutes  can  not  affect  the  legal  principle  involved  in  any  way — the 
simple  question  being,  whether  they  can  both  stand,  and  be  enforced 
at  one  and  the  same  time. 

In  the  Fourcade  case  we  declined  to  entertain  the  defendant's  con- 
tention and  affirmed  the  judgment  appealed  from ;  and  in  so  doing 
our  opinion  collates  a  large  number  of  pertinent  authorities.  From 
one  of  the  cases  cited — Mclnerney  vs.  City  of  Denver,  29  Pacific 
Reporter,  516— we  make  the  following  extract,  viz. : 

«<  The  Legislature  may  undoubtedly  delegate  to  municipal  corpo- 
rations power  to  adopt  and  enforce  by-laws  or  ordinances  on  matters 
of  special  local  importance,  even  though  general  statutes  exist  relat- 
ing to  the  same  subject. 

**  An  ordinance  must  be  authorized  and  must  not  be  repugnant  to 
a  statute  over  the  same  territorial  area;  but  if  there  be  no  other 
conflict  between  the  provisions  of  the  statute  and  ordinance,  save 
that  they  deal  with  the  same  subject,  both  may  be  given  effect.  The 
resulting  or  correlative  doctrine  is  now  too  firmly  established  to 
admit  of  serious  question;   that  the  same  act  may  constitute  two 
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offences,  viz. :  a  crime  against  the  public  law  of  the  State,  and  also 
a  petty,  offence  against  a  local  mnnicipal  regulation. 

•<  The  weight  of  authority  likewise  fully  sustains  the  view  that  a 
prosecution  and  punishment  for  one  of  these  offences  is  no  bar  to  a 
proceeding  for  the  other,"  etc. — citing  numerous  authorities. 

The  opinion  further  says : 

'*  Whatever  be  the  view  concerning  the  gravity  of  the  offence 
against  a  State  law,  the  very  fact  that  the*  Legislature  authorizes  the 
city  to  deal  with  the  same  subject  by  ordinance  indicates,  that  to  the 
legislative  mind  the  act  also  properly  constitutes  one  of  those  petty 
offences  regarded  as  local  injuries.  The  public  welfare  requiring  the 
maintenance  of  peace  and  good  order,  as  well  as  of  careful  sanitary 
regulations  in  cities  and  towns,  renders  summary  proceedings  in 
many  cases  a  necessity ;  and  we  are  not  now  prepared  to  inaugurate 
the  revolution  that  must  follow  the  announcement  of  the  doctrine 

that  a  jury  trial  is  an  indispensable  prerequisite. 

*  «  *  «  *  •  n 

**  An  ordinance  is  not  in  the  constitutional  sense  a  public  law.  It 
IB  a  mere  local  rule  or  by-law;  a  police  or  domestic  regulation, 
devoid,  in  many  respects,  of  the  characteristics  of  public  or  general 
laws,"  etc. 

This  court  entertained  and  expressed  a  similar  view  in  State  vs. 
Ijabatut,  89  An.  613.  See  also  Mayor  vs.  Meuer,  26  An.  1103, 
and  State  vs.  Gallac,  46  An.  27. 

In  State  vs.  Gutierrez,  16  An.  190,  our  predecessors  dealt  with  a 
similar  question  arising  under  provisions  of  the  Constitution  of  1862, 
which  were  quite  similar  to  those  of  1879,  now  invoked,  and  held, 
that  they  were  perfectly  harmonious,  and  in  the  course  of  their 
opinion  said : 

*'  The  Art.  108,  guaranteeing  the  right  of  trial  by  jury,  is  the  gen- 
eral rule  to  which  the  Art.  124  forms  an  exception;  the  former  pro- 
claims a  right;  the  other  recognizes  a  class  of  cases  to  which 
that  right  does  not  extend.  In  other  words,  the  Art.  108  has  no 
application  whatever  to  that  class  of  offences  which  are  to  be  tried 
summarily  without  the  intervention  of  an  impartial  jury  of  the 
vicinage." 

To  the  same  effect  is  Statd  vs.  Noble,  20  An.  326. 

For  like  reasons  we  mnst  hold  that  Art.  92  of  the  Constitution  of 
1879  constitutes  an  exception  to  the  general  rule  which  ia  announced 
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in  Art.  7  of  that  instnmieiit  which  gaarantees  to  an  accused  person 
^*the  right  to  a  speedy  public  trial  by  an  impartial  jury,"  etc. 

On  this  hypothesis,  we  are  of  opinion,  that  the  apparent  uncon- 
stitutionality of  the  statute  complained  gf  can  be  satisfactorily  ex- 
plained, and  proceedings  under  the  ordinance  in  question  reconciled 
and  rendered  compatible  with  those  under  the  Revised  Statutes. 

Oounsel  for  the  defendant  raise  in  their  brief  an  alternative  issae, 
which  was  not  set  up  in  the  demurrer  they  filed  in  the  mayor's  court 
on  the  trial. 

It  is  of  the  following  tenor,  viz. : 

'<  At  the  time  of  the  alleged  offence  the  parish  of  Tangipahoa^  at 
a  public  election,  had  prohibited  the  sale  of  liquors  within  its  bord- 
ers. It  is  therefore  abolished  the  imposition  of  licenses  as  a  source 
of  revenue,  and  with  this  abolition  the  criminal  machinery  set  up  to 
enforce  the  collection  of  licenses  fell. 

''  It  has  been  since  that  time  both  illegal  and  impossible  to  obtain 
a  license  for  the  sale  of  liquors ;  and  it  would  seem  most  absurd  that 
a  fine  should  be  inflicted  upon  a  citizen  for  failing  to  secure  a  license, 
or  for  selling  liquor  without  a  license,  when  it  was  physically  and 
legally  impossible  for  him  to  obtain  such  license. 

^*  It  might  be  perfectly  practicable  for  the  city  ordinance  to  sup- 
plement the  State  enactment  and  provide  a  fine  for  the  sale  of 
liquors,  but  this  was  not  done.  The  proceeding  was  against  him  for 
the  sale  of  liquor  without  a  license,  under  an  ordinance  made  when 
it  was  proper  to  be  so  made,  but  which  ceased  or  fell  necessarily 
when  the  sale  of  liquor  was  prohibited. 

''  We  therefore  ask  the  court  if  our  arguments  should  not  prevail 
on  the  merits,  to  remand  the  case  in  order  that  we  may  show  that, 
at  the  time  of  the  alleged  sale  of  the  liquor  without  a  license,  that 
by  law  it  was  impossible  to  obtain  such  license,  the  parish  of  Tangi- 
pahoa having  adopted  at  a  popular  election  prohibition.'^ 

We  are  of  opinion  that  the  issue  presented  on  this  appeal  is  one 
of  law,  namely,  the  constitutionality  vel  non  of  Act  No.  8  of  1896, 
and  that  alone ;  and  there  is  no  force  in  the  application  to  remand 
presented  for  the  first  time  in  briefs  filed  in  this  court,  and  it  must 
be  refused. 

But  we  think  it  proper,  that  in  afBrming  the  judgment,  the  rights 
of  the  appellant  be  reserved  in  that  respect. 

Judgment  affirmed. 
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No.  12,781. 

J.    P.   FliOUBNOT  AND  WiFB  VS.    SHBBYBPOBT  BBLT  RAILWAY  OOM- 

PANY  BT  AL. 

Persons  manning  and  operating  street  oars  are  expected  to  be  careful  at  the 
crossings.  The  company  mast  exercise  reasonable  care  to  provide  men  enough 
to  properly  control  a  train  consisting  of  a  motor  car  and  a  trailer.  At  deep 
grades  leading  to  railroad  crossings  there  should  be  a  motorman  and  con- 
ductor aboard  the  train  and  In  charge.  There  was  only  a  motorman.  The 
injuries,  occasioned  by  the  collision  between  the  street  cars  and  the  passing 
train  at  the  crossing,  were  injuries  for  which  the  defendant  company  must  be 
held  responsible  In  damages. 

APPEAL  from  the  First  Jadicial  District  Ooart  for  the  Parish  of 
Caddo.    Land\  J. 


T.  Alexander  for  Plaintiff,  Appellee. 


Joel  Edwin  Dean  and  Wise  &  Hemdon  for  Defendants,  Appellants* 


Argned  and  snbmitted  March  23,  1898. 
Opinion  handed  down  April  4,  1898. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  object  of  this  salt  was  to  recover  damages  for 
injnries  received  by  plaintiff  in  a  collision  between  the  train  of  the 
defendant  company  and  the  train  of  the  Texas  &  Pacific  Railway 
Company  on  the  twenty- fourth  day  of  July,  1896,  at  abont  six 
o'clock  p.  H. 

As  the  train  consisting  of  two  .cars,  one  trailer  and  the  motor  car 
of  the  defendant  Belt  Line  Street  Railway,  started  to  move  down  a 
steep  grade  to  a  railway  crossing,  the  passenger  train  of  the  Texas 
A  Pacific  Railway  was  aboat  to  pass.  It  had  given  the  nsnal  signal 
and  was  on  schedule  time.  The  Belt  Street  Railway,  sliding  down 
without  restraint,  collided  with  the  moving  train  of  the  Texas  & 
Pacific  Railway.  The  motorman  did  not  stop  his  cars  as  required 
by  the  regulations  of  the  municipality,  and  the  common  rules  of 
safety  to  passengers. 
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The  greatest  part  of  the  forward  end  of  the  defendant  motor  car 
was  taken  off,  and  some  damage  was  done  to  the  passing  train  of 
the  Texas  &  Pacific. 

The  plaintiff  jumped  off  at  the  same  time  that  other  passengers 
Jumped  from  the  street  car,  and  was  injured. 

Regarding  her  injuries  the  attending  physician  testified  that  her 
bruises  and  wounds  showed  that  she  had  sustained  a  great  shock. 

She  received  a  blow  on  the  head,  bruising  it,  and  injuring  the 
superorbital  nerve.  She  had  a  severe  contusion  on  the  upper  jaw 
bone.  She  had  bruises  on  the  shoulder,  caused  by  the  fall,  and  on 
her  face.  The  plaintiff  in  consequence  could  not,  during  some  eight 
or  ten  days,  attend  to  her  household  duties.  She  remained  several 
months  under  medical  treatment  and  suffered  pain. 

We  pass  to  the  manner  the  car  was  operated. 

The  witnesses  agree  that  the  presence  of  two  men,  the  motorman 
and  conductor,  is  needful  in  running  two  cars,  a  trailer  and 
motor  car,  on  uneven  ground,  or  over  steep  grades,  as  was  the  case 
here. 

The  necessity  was  more  urgent  from  the  fact  that  the  motorman 
had  only  been  recently  employed  as  motorman.  There  was  nothing 
about  the  train  not. in  good  order.  The  cars  and  appliances  were 
inspected  every  night,  and  no  defect  was  discovered  about  them 
immediately  after  the  accident. 

The  loss  of  control  of  this  train,  and  its  gliding  down  the  rails  and 
colliding  with  a  passing  train,  was  manifestly  owing  to  the  inexperi- 
ence of  the  motorman,  or  the  absence  of  an  additional  man  to  assist 
in  properly  appljring  the  back  brakes.  In  either  case  the  company 
was  responsible  for  the  injuries  received. 

In  accordance  with  the  agreement  of  counsel,  the  evidence  taken 
in  case  of  Russel  against  Shreveport  Belt  Railway  Oompany  was  used 
and  read  as  evidence  in  this  case  as  far  as  applicable. 

The  verdict  of  the  jury  was  for  one  thousand  dollars.  After  hav- 
ing considered  all  of  the  testimony  we  are  constrained  to  reduce  the 
amount  to  seven  hundred  and  fifty  dollars.  We  feel  confident  that 
the  jury  must  have  overlooked  one  fact  in  arriving  at  the  verdict,  to 
which  we  can  not  do  otherwise  than  give  effect.  When  one  suing 
chooses  to  fix  the  amount  by  any  act  or  deliberate  utterance  we  can 
not  well  avoid  giving  it  effect.  She  consented  to  accept  that 
amount. 
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It  is  therbfore  ordered,  adjadged  and  decreed  that  the  judgment 
appealed  from  is  amended  by  redacing  the  amount  of  the  judgment 
from  one  thousand  dollars  to  seven  hundred  and  fifty  dollars.  And 
that  appellee  pay  the  costs  of  appeal. 

Blanchabd,  J.,  recused,  having  been  of  counsel. 


No.  12,579. 
H.  Laboussini  vs.  Philip  Wbblbin.  s62  426 

Tbe  court  In  the  first  salt  decided,  as  to  plaintiff's  demand»that  he  (plaintiff)  had 

no  cause  of  action  to  compel  the  defendi^nt  to  sign  a  oontraot  of  lease  and 

rent  notes. 
This  ruling  did  not  conclude  the  plaintiff  from  prosecuting  suit  for  any'right  not 

necessarily  covered  by  the  ruling. 
Where  the  Judgment  does  not  decide  certain  issues,  and  this  is  made  manifest  by 

tbe  decree  itself,  the  decision  will  not  support  the  plea  of  rts judicata, 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King^  J. 


Henry  Denia  and  Branch  K,  Miller  for  Plaintiff,  Appellant. 


Edwin   T.   Merrick  and   Laaarus^   Moore  <&  Luce  for  Defendant, 
Appellee. 


Argued  and  submitted  March  23,  1898. 
Opinion  handed  down  April  4,  1898. 


The  opinion  of  the  court  was  delivered  bgr 

Bbbauz,  J.  Plaintiff  brought  this  action  in  Division  <^E,"  Judge 
King  presiding,  on  an  alleged  verbal  contract  of  lease. 

Defendant  averred,  by  way  of  exception:  no  cause  of  action;  es- 
toppel, for  the  reason  that  in  the  first  suit  plaintiff  declared  on  a 
written  lease,  and  in  this  suit  he  claims  on  a  verbal   lease. 
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The  facta  are  that  plaintiff  brought  suit  in  the  first  case  in  Division 
**  B,"  Judge  Theard  presiding,  on  April  9,  1895,  against  the  present 
defendant,  in  which  he  stated  that  the  defendant  had  been  his  lessee 
since  June  30,  1890,  under  the  terms  of  a  lease  expiring  September 
30, 1896;  and  that  in  March,  1896  in  anticipation  of  the  expiration 
of  the  terms  of  lease,  he  contracted  and  agreed  to  renew  the  lease 
for  five  years  on  the  terms  stated  in  the  petition. 

He  alleged  substantially  that  the  agreement  of  renewal  was  verbal, 
but  was  complete,  that  'Mn  no  manner  to  make  the  contract  depend- 
ent upon  writing;"  it  was  understood  at  the  time,  that  at  some  future 
date  the  evidence  of  renewal  would  be  reduced  to  writing. 

It  is  alleged  when  Werlein,  the  defendant,  was  called  upon  to  sign 
he  declared  that  he  had  changed  his  mind.     He  refused  to  sign. 

In  this  first  suit  defendant  in  his  exception  averred  that  the  peti- 
tion was  premature ;  in  the  second  place  (in  the  alternative)  that  the 
petition  disclosed  no  cause  of  action. 

Defendant  admitted  that  be  was  in  possession  under  the  first  lease 
and  alleged  that  he  desired  to  obtain  a  new  contract  of  lease  in 
writing,  to  commence  after  the  determination  of  his  first  lease. 

That  he  had  interviews  with  plaintiff  upon  the  Eubject  and  had 
'^  even  fixed  upon  the  amount  of  compensation  "  offered  by  him  to 
plaintiff,  but  he  denied  that  other  important  stipulations  had  been 
adjusted ;  he  averred  that  it  was  understood  between  them  that  the 
contract  was  to  be  redaced  to  writing,  and  that  no  contract  was  to 
be  considered  as  complete  until  reduced  to  writing;  that  he  was  not 
called  upon  to  sign  a  contract  of  lease  covering  the  terms  and  con- 
ditions as  he  understood  them. 

The  judge  of  the  District  Court  decided:  <<  that  as  to  plaintiff's 
demand  that  defendant  be  ordered  to  execute  and  sign  a  written 
renewal  of  lease,  and  accompanying  rent  notes;  the  exception  of  no 
cause  of  action  herein  be  maintained,  and  that  said  demand  be 
rejected." 

''As  to  plaintiff's  demand  for  the  recognition  and  enforcement  of 
the  alleged  lease  between  himself  and  defendant,  for  the  right  to 
issue  execution  for  amount,  monthly  instalment  "of  rent  as  it  shall 
become  doe  and  five  per  cent,  attorney's  fee  on  the  total  amount  of 
rent  to  become  due ;  the  exception  of  prematurity  herein  be  main- 
tained, and  that  plaintiff's  said  demand  be  dismissed  as  of  non-sutf.'' 
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On  appeal  this  oonrt  reviewed  tlie  issaes  passed  upon  by  the  Dis- 
trict Conrt  and  entered  the  following  decree. 

*'  The  jadgment  maintaioing  the  exception  of  no  cause  of  action  is 
affirmed."    Laronssini  vs.  Werlein,  48  An.  18. 

Subsequently  plaintiff  filed  a]second  suit  claiming  on  a  verbal  lease 
as  before  stated,  to  which  defendant  filed  an  exception  as  already 
noted. 

The  District  Oourt  sustained  the  plea  of  re8  jitdicata. 

From  the  judgment  plaintiff  prosecutes  this  appeal. 

The  object  of  the  first  suit,  as  we  appreciated  the  issues,  was 
to  compel  the  defendant  to  sign  rent  notes  and  a  contract  of  lease. 

We  understood  that  the  gravamen  of  defendant's  objection  was 
leveled  against  the  specific  performance  claimed  by  plaintiff.  In  his 
brief  that  issue  was  argued  and  attracted  our  attention. 

The  decision  was  that  the  defendant  could  not  ''  be  ordered  and 
forced  to  execute  and  sign  a  written  renewal  of  lease."  We  affirmed 
the  decision  in  its  entirety  for  reasons  assigned  in  our  opinion  in 
the  case  cited  supra.  Our  judgment  applied  to  the  issues  directly 
adjudicated  by  the  District  Oourt,  as  shown  by  our  quotation  from 
the  decree.  The  original  decree  of  the  court  a  qua  '^  limited  the 
issues  in  terms,  and  to  that  extent  it  became  the  decree  of  this 
court." 

No  other  issues  were  included  in  or  concluded  by  the  judg- 
ment. 

The  question  the  court  decided  was:  '^Did  plaintiff  have  the  right 
to  compel  the  defendant  to  sign  a  lease  and  notes  for  rent?"  This 
is  the  question  that  came  to  us  for  decision  from  the  District 
Oourt. 

There  was  not  a  real  trial  of  the  matter  at  iesue,  save  as  made  evi- 
dent by  the  decree  of  that  court. 

The  points  must  have  been  considered  in  order  to  give  rise  to  rea 
judicata. 

The  decree  informs  us  that  they  were  not. 

The  plea  is  not  to  be  upheld  by  inference  or  arguendo. 

In  Wells,  Res  Judicata^  p.  241 ;  with  reference  to  an  issue  growing 
out  of  a  contract,  the  opinion  was  expressed : 

*'  The  court  entirely  ignored  that  defence,  and  did  not  pass  upon  it 
at  all.  It  makes  no  part  of  the  judgment  rendered  in  the  case,  and 
hence  it  can  not  be  set  upas  included  in  the  judgment  as  an  element  to 
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support  the  plea  of  rea  judicata,  Hoggatt  vs.  Thomas,  36  An.  298 ; 
Fink  VB.  Martin,  6  An.  104. 

A  decree  of  re8  judicata  applies  only  to  matters  directly  adjudi- 
cated. 

Of  two  qnestions  the  court  decides  one  only ;  and  expressly  so 
states;  the  other  question  remains  undecided  and  unaffected.  The 
plea  of  res  judicata  does  not  apply  unless  the  decided  question  is 
inseparably  connected  and  carries  with  it  a  decision  of  the  accom- 
panying question  which  was  not  in  our  view  the  case  here — t.'  e.,  in 
the  pending  case. 

*^  Actually  adjudicated  issues  must  in  general  be  involved  in  the 
final  judgment  in  order  to  be  conclusive."  Bigelow  on  Estoppel' 
under  heading  Re8  Judicata, 

In  our  judgment  the  basis  of  the  first  suit  was  deficient;  the  de- 
fendant could  not  be  forced  to  sign  the  contract  of  lease.  This  con- 
clusion diid  not  carry  with  it  a  decision  of  the  other  issues;  in  case 
plaintiff  had  a  right  remaining  in  spite  the  fact  that  the  defendant 
declined  to  sign  the  contract  of  lease. 

The  counsel  for  the  defendant  argued  thati  plaintiff  should  be  es- 
topped by  judgment  in  the  former  suit  from  alleging  any  indebted- 
ness of  the  defendant. 

In  our  opinion  there  is  no  basis  for  the  estoppel,  for  the  reason 
that  there  was  no  adjudication  in  the  former  suit — that  defendant 
was  not  indebted  on  any  remaining  claim  he  urges.  We  pass  ex- 
clusively upon  the  question  of  rea  judicata. 

All  the  other  questions,  both  as  relates  to  plaintiff  or  defendant, 
remain  unaffected  by  our  decree. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  is  annulled,  avoided  and  reversed  in  so  far  as  it  decrees  that 
any  other  issue  has  heretofore  been  decided  in  the  case  (save  that 
the  defendant  could  not  be  forced  to  execute  and  sign  a  written 
renewal  of  leace'and[accompanying  rent  note)  in  respect  to  excep- 
tion in  parenthesis,  it  is  affirmed ;  in  all  other  respects  it  is  annulled, 
avoided  and'reversed. 

It  is  ordered,  adjudged  and  decreed  that  the  case  be  reinstated  on 
the  docket,  and  proceeded  with  according  to  law.  Costs  of  this 
appeal  to  be  paid^by  appellee. 

Blanchard,  J. ,  takes  no  part  in  the  decision. 
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No.  12,858. 
State  of  Louisiana  vs.  Thomas  O'Lbaby. 

leTerdict^ailty  of  shooting  with  Intent  to  kill,  on  an  Indictment  for  shooting 
vith  a  dangeroas  weapon  with  intent  to  kill  and  murder,  necessarily  implleg 
aboocinf;  with  a  dangerous  weapon  charged  in  the  indictment,  and  the  express 
words  not  In  the  verdict,  are  supplied  hy  the  Implication.  State  vb.  Smith,  38 
An.  479;  34  An.  5:i9;  1  Bishop's  Criminal  Procedure,  Sec.  1005. 

le  verdict  is  to  be  deemed  a  conviction  for  the  offence  of  shooting  with  intent  to 
kill  ineloded  in  the  offence  the  indictment  charges.  Acts  No.  43  and  No.  44  of 
1990;  49  An.  1011. 

I  PPEAL  from  the  Oriminal  District  Conrt  for  the  Parish  of  Orleans. 
^    Baker^  J. 


M.  J.    Ounnirigham,   Attorney  General,  and  R,  H.  Marr,  District 
attorney,  for  Plaintiff,  Appellee. 


J.  Q.  Flynn  for  Defendant,  Appellant. 


Sabmitted  on  briefs  Jane  4,  1898. 
Opinion  handed  down  June  22,  1898. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  The  accused  appeals  from  the  sentence  on  the  con- 
TictioQ  for  sfaooting  with  a  dangerous  weapon  with  intent  to  kill  and 
murder. 

On  the  rule  for  a  new  trial  the  ground  was  taken  that  the  District 
Attorney  in  his  argument  commented  on  a  previous  trial  of  the 
ftccased  for  another  offence.  We  find  in  the  record  no  bill  of  excep- 
tion presenting  the  question  and  can  not  notice  it. 

The  motion  in  arrest  of  judgment  is  based  on  the  ground  the  ver- 
dict is  not  responsive  to  the  charge  and  states  no  crime  known  to 
the  laws.  The  offence  for  which  the  accused  was  indicted  is  shoot- 
ing with  a  dangerous  weapon  with  intent  to  kill  and  murder.  B.  S. 
Sec.  792 ;  Acts  Nos.  38  and  44  of  1890.  The  verdict  is  guilty  of  shoot  - 
ing  with  intent  to  kill.  The  verdict,  it  is  contended,  is  defective 
beeaose  it  omits  the  words  with  a  dangerous  weapon.  The  argument 
^featB  the  verdict  as  special,  and  defective  because  not  stating  all  the 
e^sentiala  of  the  offence.  While  we  recognize  that  special  verdicts 
41 


642 


SUPREME  COURT  OF  LOUISIANA. 


State  ex  rel.  Van  Halen  vs.  Judge. 


mnst  embody  the  ingredients  of  the  offence,  it  is  eqaaliy  trae  that 
verdicts  will  not  be  construed  as  special  in  their  character,  when  on 
a  fair  constmction  they  respond  to  the  indictment  as  finding  the 
accused  guilty  of  the  crime  charged,  or  what,  in  legal  effect,  is  the 
same,  guilty  of  the  crime  included  in  that  charged.  The  indictment 
charges  the  accused  with  shooting  with  a  dangerous  weapon,  to -wit, 
a  pistol,  with  the  felonious  intent,  him,  the  said  M.  F.,  to  kill  and 
murder.  The  verdict  guilty  of  shooting  with  intent  to  kill  must  be 
deemed  to  imply  with  as  much  force  as  if  expressed,  with  a  danger- 
ous weapon.  The  verdicts  of  juries,  as  it  is  put  by  one  of  the  lead- 
ing text  writers,  are  framed  by  laymen ;  need  not  be  couched  in 
technical  form ;  any  words  that  convey  the  idea  to  the  common  un- 
derstanding will  be  deemed  adequate,  and  all  fair  intendments  will 
be  made  to  support  the  verdict.  1  Bishop  Oriminal  Procedure,  Sec. 
1006.  Our  predecessors  sustained  the  verdict  on  the  same  statute  in 
the  form  of  that  here,  against  the  objection  there  made,  that  the 
verdict  did  not  contain  th«  words,  with  a  dangerous  weapon,  deemed 
implied.  State  vs.  Smith,  88  An.  470;  State  vs.  Oognovitch,  84  An. 
620.  The  intent  to  kill  is  the  less  serious  intent  embraced  in  the 
statute  and  in  the  indictment.  The  verdict  is  in  effect  guilty  of 
shooting  with  a  dangerous  weapon  with  intent  to  kill,  not  a  special 
verdict  but  responsive  to  the  indictment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed. 

NiOHOLLS,  0.  J.,  dissents. 
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No.  12,818. 

Statb  bx  bbl.  John  Van  Halbn  vs.  Hon.  F.  A.  Monbob,  Judgb 
OrviL  DiSTEioT  OouBT,  Pabibh  of  Oblbans,  Division  0. 

The  general  rule  Is  that  inJanctiODS  shoald  not  be  dissolyed  on  the  ex  parte  applica- 
tion of  defendant  and  the  writ  of  certiorart^WX  issue  to  reinstate  the  InJunetloD 
when  dissolved  on  snob  ex  parte  application  without  any  hearing  of  the 
plaintiff. 
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N  APPLICATION  for  Writs  of  CertioraH  and  Prohibition. 


Simeon  Belden  and  John  P.  Montamat  for  Relator. 
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rt  &  Keman  tor  Reapondent. 

)inltted  OD  brisfa  April  22,  1898. 
inion  buided  down  Haj  2,  1898. 

3  opinion  of  tlie  coart  was  delivered  b; 

LLBB,  J.     Tbe  relator  seeks  by  the  writs  of  eerHorari  and  pro- 

on  to  review  tbe  action  of  tbe  lower  conrt  in  dissolving  on  bond 

ijnactfon  obtained  b;  plaintiff  to  reetraln  tbe  execntion  sale  on 

idgmsnt  of  tbe  Firemen's  Ballding  Association  against  the  rela- 

I  tntor  of  bis  minor  children. 

9   petition   for  tbe   injonction   in   substance   averred  that  tbe 

)d  debt  of  tbe  association  for  which  they  recovered  judgmeDt 

>een  In  ^reat  part  paid,  that  the  papers  evidetjdng  tbe  payment 

in  posesslon  of  the  aaBocfation  aod  the  petition  contained  other 

Ltions  deemed  necessary  to  entitle  the  plaintiff  in  the  injunction 

0  demand  the  nullity  of  the  judgment  and  an  injunction  against 
cecatioD,  the  petition  aesigning  another  groand  against  the 
ilion,  that  nnder  it  the  property  of  the  snccesaion  of  the 
imd  wife  of  the  plaintiff  in  Injunction  was  seized,  and  abont  to  be 

The  injunction  was  dissolved  on  the  ex  parCeappllcationof  the 
iation  on  the  bond  required  fay  the  order  of  dissolntion,  and  was 
red  by  the  sheriff's  sale  and  the  adjudication  to  the  association 
3  property  the  sale  of  which  was  sought  to  be  enjoined. 
)  Judge  of  the  lower  court  in  bis  answer  to  the  relator's  appllca- 
etates  that  the  answer  in  tbe  suit  of  tbe  building  association 
:ted  a  portion  of  the  debt  sued  tor,  that  the  property  snbjected 
)  judgment  was  not  that  of  a  succession,  and  be  conceived  that 
and  required  by  the  order  of  dissolution  was  ample  to  protect 
iterest  represented  by  the  relator. 

<  have  no  occasion  to  deal  with  any  qnestion  raised  by  tbe 
on  for  the  relator  save  that  arising  od  tbe  dissolution  of  the 
ction,  on  the  ex  parte  application  of  the  Building  Association, 
purpose  of  the  relator  Is  by  tbe  exercise  of  our  supervisory 
liction  to  have  that  dissolution  set  aside,  and  to  prohibit  the 

1  from  proceeding  any  further  under  the  execntion  of  the  asso- 
n.     OoDstltntion,  Art.  90. 

>  Oode  of  Practice  provides  that  injunctions  may  be  dissolved 
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when  the  diflsolntion  will  not  work  irreparable  injary  to  the  plaintiff 
seeking  that  relief.  0.  P.,  Art.  308.  It  is  strennoasly  ar|2red  it  was 
not  competent  to  dissolve  on  bond  an  injunction  the  execntion  of  a 
jadgment  sought  to  be  annulled  on  the  grounds  stated  in  the  petition 
for  that  writ.  We  do  not  find  it  necessary  to  consider  that  issue, 
but  on  the  other  ground  taken  by  the  relator  we  are  of  opinion  that 
in  this  case  the  plainti£F  in  the  injunction  suit  was  entitled  to  notice 
and  a  hearing  on  the  motion  to  dissolve,  and  the  lower  court  was 
without  power  to  dissolve  the  injunction  on  the  ex  parte  application 
of  the  Building  Asso<^iation.  Marin  vs.  Thierry,  29  An.  362 ;  State 
ex  rel,  Moore  vs.  Judge,  37  An.  118;  State  ex  rel.  Gas  Light  Com- 
pany vs.  Judge,  37  An.  286. 

Since  the  relator's  application  to  this  court  a  paper  has  been  filed 
in  the  clerk's  office  expressing  the  unwillingness  of  the  Building 
Association  to  bring  to  trial  the  injunction  suit  and  reinstate  the 
injunction,  but  the  relator  objects  to  the  filing  of  the  paper  aad 
insists,  we  presume,  to  our  action  on  his  petition. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  previous 
order  be  maintained,  that  the  order  dissolving  the  injunction  of 
relator  be  set  aside,  the  injunction  reinstated  to  await  the  trial  of 
the  relator's  suit  and  to  abide  the  judgment  in  said  suit. 


No.  12,869. 

State  bx  rel.  Montgomery  Thrower  vs.  Judges  of  the  Goubt  of 

Appeal. 

The  decree  of  a  court  of  appeals  does  not  become  final  by  the  mere  disaffreement 
of  the  court  arising  on  the  application  for  a  rehearing. 

One  of  the  judges  was  of  the  opinion  that  the  Judgment  handed  down  was  erron- 
eous, the  other  judge  that  it  was  not  erroneous. 

Where  two  judges  can  not  concur  for  any  reason  in  regard  to  their  decree,  the 
court  shall  select  a  district  judge  to  sit  in  tbe  case  to  determine  with  the  other 
members  of  the  court,  after  having  considered  the  merits  of  the  controversy, 
whether  the  judgment  should  become  final  by  refusal  to  grant  a  rehearing,  or 
whether  it  should  be  reversed,  or  whether  other  disposition  should  be  made  of 
the  case. 

There  was  no  ground  for  decision  in  the  matter  Involved. 

r\N  APPLICATION  for  Writs  of   Certiorari  and  Mandamus, 
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oltted  on  briefs  Jane  IS,  1898. 
ion  handed  down  Jane  20,  1898. 
jaHng  refused  June  80,  1898. 

opinion  ot  the  coart  waa  delivered  by 

LUX,  J.    Relator  sets  forth  In  Jile  application,  that  a  jadgment 

ODonnced  In  bis  favor  hy  the  District  Ooort;  that  the  defend- 

the  6th  of  Hay,  1897,  appealed  from  the  Judgment  to  the 
at  Appeals  of  the  parish  of  Orleans. 

in  the  latter  conrt,  a  jndginent  was  rendered  on  the  14th  of 
J,  1898,  afBrmlDK  the  decision  ot  the  District  Coart;  that  the 
ant  applied  for  a  rehearing.     It  appears  thatone  of  the  jndges 

favor  of  granting  a  rehearing  and  the  other  was  opposed  to 
ig  the  petition  for  a  rehearing. 

salts,  he  (relator)  nrges,  from  this — i.  e.,  tbe  disagreement,  in 
of  the  jadges,  of  tbe  Oonrt  of  Appeals — that  he  is  entitled  to  a 
idgment.  He  applied  to  the  clerk  of  tbe  Ooart  of  Appeals 
«rtitled  copjr  of  the  jndgtnent  in  order  to  have  the  jndgment 
ed.  This  G0p7  tbe  clerk  declined  to  Isane. 
3e  alternative,  he  (relator)  avers,  that  he  applied  for  tbe 
tment  of  a  jndge  ad  hoc  to  have  the  grounds  for  the  rehearing 
3red  and  decided.  This  application  waa  not  granted.  In~ 
'  to  tbe  rnle  niti,  which  issned  on  relator's  application,  the 
of  tbe  Oonrt  of  Appeals  retnmed  that  tbe  foregoing  state' 
I  tn  snbstance  correct. 

organ  of  tbe  conrt,  Jndge  Dnfonr,  annexed  a  copy  of  bis  care- 
repared  opinion  In  the  case  in  qnestion,  and  made  it  port  of 
urn.  The  only  gronDds  arged  on  appeal  by  the  appellant  tn 
le,  we  are  informed  by  the  respondent  conrt,  were,  that  there 
J  "note  ot  evidence,"  and  "no  evidence  o(  record"  to 
ize  a  jadgmeot. 

Oonrt  of  Appeals  In  the  first  instance  fonnd  that  the  suit  was 
jte;  tbattbe  judgment  contained  the  oenal  recital  which  gave 
I  the  presumption  tbat  the  District  Oonrt  rendered  a  deciaion 
iroper  evidence.  The  Oonrt  of  Appeals,  in  Its  decision  handed 
vitb  the  concurrence  of  tbe  two  jadges,  quoted  at  length  from 
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Smith  VB.  OJI^.  ^  *^«  ^>  *°^  cited  Graham  vs.  Bice,   23  An.  398; 
^B»»o««  V9.  Hg^w^x^^  Prestons  &  Barrett,   28  An.  504  *,    Oooley  ts. 

^^  ^^  «yfitle«lioo  for  a  rehearing,  a  difference  of  opinion  arose 
%(i:i  f^i»t^<e»  to  the  legality  of  the  judgment  handed  down. 

v^tt^  ^  t^  members  of  the  coart,  Judge  Ogden,  in  pleasant  terms 
c^t^Ardwit  his  colleague,  the  organ  of  the  court,  with  whom  he  had  at 
dx«c  ajrr^ed,  recalled  his  concurrence  and  stated  that,  in  his  jndg- 
aM>iit»  the  court  had  drifted  into  an  error  which  should  be  corrected; 
IB  his  view  a  *^  statement  of  facts"  or  '<  evidence  of  some  sort" 
was  needful  in  order  to  reverse  a  judgment  on  appeal.  Our  under- 
standing cf  the  position  of  our  learned  brother  is,  that  the  cases  are 
tried  over  on  appeal  without  giving  weight  whatever  to  the  judgment 
appealed  from.  He  cited  Graham  vs.  Rice,  28  An.  398;  Simmons  vs. 
Howard,  Prestons  &  Barrett,  2  An.  604;  ,Smith  vs.  City,  24  An.  20, 
and  Jones  vs.  Neville  and  Wife,  9  Bob.  478. 

Judge  Dufour,  also  wrote  an  opinion  on  the  application  for 
a  rehearing  and  cited  a  number  of  decisions  to  sustain  the 
proposition,  that  there  is  no  fault  on  the  part  of  the  appellee, 
where  the  record  does  not  contain  the  evidence  which  the  trial 
judge  said  was  heard,  and  that  under  the  law  it  is  incumbent  upon 
the  appellant  to  have  a  statement  of  facts  prepared  before  appealing. 
That  in  case  of  its  absence  from  the  record  of  appeal,  the  court  will 
presume  that  the  judgment  was  rendered  on  sufficient  evidence. 
The  honorable  judge  in  his  return,  in  addition  states  that  the  whole 
controversy  is  before  us,  and  that  it  may  as  well  be  disposed  of, 
under  the  authority  conferred  upon  this  court  by  Art.  101  of  the 
Oonstitution  of  1898. 

The  asserted  finality  of  the  judgment  rendered  by  the  Oonrt  of 
Appeals  on  the  original  hearing  brings  up  the  vital  question  for  our 
determination. 

We  are  not  of  the  opinion  thistt  the  judgment  was  final.  While  It 
is  true  that  the  court  had  agreed  upon  a  judgment,  its  finality  under 
the  law  was  made  to  depend  upon  the  continuing:  agreement  of  the 
court  until  a  final  disposition  of  the  case. 

The  court  disagreed  in  regard  to  the  application  for  a  rehearing  as 
to  whether  it  should  or  should  not  be  granted.  One  of  the  judges,  we 
have  seen,  was  of  the  opinion  that  by  the  disagreement  the  judgment 
became  final,  and  the  other,  that  the  judgment  should  be  reversed  for 
the  reason  that  the  judgment  was  erroneous. 
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rhe  jadgment,  in  onr  view,  was  not  a  final  judgment  under  one  or 
3  other  of  the  Oonstitntions  (1879  or  1898).  The  concurrence 
edfol  to  the  finality  of  the  judgment,  we  take  it,  relates  as  much 
the  final  judgment  on  rehearing  as  it  does  to  the  judgment  after 
e  first  bearing  of  the  cause. 

The  right  of  appeal  is  a  favored  right.  It  should  not  be  curtailed, 
is  only  where  those  who  seek  the  right  fail  to  comply  with  statu - 
ry  requirement  that  it  is  lost.  Here  there  was  no  omission  in  the 
>pIication  for  a  rehearing.  The  right  to  have  the  grounds  urged, 
iDsidered  by  the  court,  was  absolute.  Why  should  that  right  be 
nought  to  naught  by  the  disagreement  of  the  court?  While  refer - 
Dg  with  all  the  attention  we  could  command  to  both  the  article  of 
le  Conatitation  of  1879  and  the  article  of  the  Constitution  of  1898  on 
le  subject,  we  did  not  find  a  word,  phrase  or  sentence  lessening  the 
ctent  of  the  right  to  be  heard  on  appeal,  in  case  of  the  disagree- 
lent  of  the  court.  On  the  contrary,  the  statutory  regulation  is:  the 
oort  shall  consider  the  reasons  adduced  in  the  petition  for  a  rehear- 
ig.  The  one  losing  is  as  much  entitled  to  have  his  reasons  for  re- 
earing  considered  on  his  application  for  a  rehearing  as  be  is  entitled 
0  have  them  considered  at  any  prior  period  in  the  proceedings. 

It  naturally  follows,  *'  when  two  judges  can  not  concur,  for  any  rea- 
on,  the  court  shall  select  a  district  judge  or  judges  to  sit  in  the 
ras€.''     Art.  102  of  the  Oonstitation  of  1898. 

In  our  view  the  case  should  be  reinstated  for  further  proceeding 
iod  a  district  judge  selected  as  required  in  case  of  non- concurrence ; 
&Qd  the  question,  whether  it  is  proper  to  presume  that  the  trial  judge 
had  sufficient  evidence  before  him  to  justify  his  judgment,  con  - 
sidered  and  decided.  It  follows,  that  in  this  matter,  the  Goart  of 
Appeals  should  pass  upon  all  questions  needful  to  a  final  determina- 
lion  of  the  case.  With  reference  to  the  controversy  before  us,  we 
consider  our  task  at  an  end. 

We  beg  to  differ  from  the  learned  brother  who  sets  forth  in  his 
return  to  the  rule  niH  issued  by  this  court  that  we  may  now  assume 
jtmadietion  of  the  merits  of  the  controversy  and  determine  whether 
or  not  the  judgment  involved  was  erroneous,  because  it  was  not 
Affirmatively  shown  by  *'  a  statement  of  facts  '*  or /*  note  of  evidence 

of  any  sort,"  that  it  was  rendered  on  sufficient  evidence.     It  is,  we 

think  incumbent  upon  the  court  seized  with  jurisdiction  to  complete 

the  work  and  write  the  final  judgment. 
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The  Goart  of  Appeals  has  not  certified  to  this  court  any  qaestion 
or  proposition  of  law  for  determination  as  required  by  Art.  101  of  the 
Oonstitution  of  1898.  To  resume,  relator  prayed  to  have  the  Judg- 
ment declared  a  final  judgment. 

This  we  must  decline  to  grant.  In  the  alternative  he  prayed  for 
the  appointment  of  a  third  judge. 

This  application  should  be  granted  under  Art.  102  of  1898,  by  the 
appointment  of  a  district  judge,  to  sit  in  the  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  writ  of 
mandamus,  which  issued  in  this  case,  be  made  peremptory,  a  judge 
selected,  and  the  question  decided  in  accordance  with  the  views 
before  expressed. 

The  costs  of  this  certiorari  and  mandamus  to  be  paid  by  the  party 
to  the  suit  who  will  be  cast  in  the  final  decision  of  the  case . 


No.  12,766. 
Allib  a.  Airbt  vs.  Thb  Pullman  Palace  Gab  Oompany. 

106  17B|       ^^  Writ  of  Certiobabi  and  on  Appbjll  aa  Bel^tbs  to  the  Pollman  Palacb  Cab 
p50~'648  Company,  Obiginallt  One  of  thb  Defendants. 

112  1091 
'     -  As  to  this  defendant,  the  salt  was  dismissed  on  an  exception  of  no  cause  of  action. 

Subsequently,  through  Inadvertence,  a  judgment  was  signed  against  this  defend* 
ant.  The  court  a  qua  afterward  signed  the  judgment  It  was  Intended  to  sign  In 
the  first  place.  The  error  was  complained  of,  both  In  the  petition  for  writ  of 
eerttorart  And  In  answer  to  the  appeal.  It  was  manifestly  an  error;  the  judg- 
ment against  the  Pullman  Palace  Car  Company,  based  upon  the  error,  was  of 
no  value  whatever. 

On  the  Meeitb  as  Relates  to  the  Texas  Jk  Pacific  Railway  Compant. 

As  between  the  passenger  and  the  railroad  company,  the  latter  Is  responsible  to 
the  former  for  a  breach  of  a  contract  of  carriage  growing  out  of  the  negligence 
or  oversight  of  employees  of  the  Pullman  Oar  Company. 

It  devolves  upon  the  railr6ad  company,  through  the  employees  of  the  parlor  oar 
company  to  timely  arouse  passengers  to  enable  them  to  get  off  at  the  station 
of  their  destination.  A  passenger  carried  beyond  destination  may  have  a  right 
of  action.  The  contract  of  the  passenger  Is  not  subject  to  limitation  of  respon- 
sibility, If  any  such  responsibility  was  stipulated  between  the  parlor  oar  oom- 
pany and  the  railroad  company. 

Loss  of  time,  "expenses  occasioned"  and  ''inconvenience'*  are  elements  of 
damages  proven. 


FIFTIETH  ANNUAL  REPORTS 

Aire;  v«.  Pallman  Palice  Oar  Co 
On  Afplioatioh  fob  Wbtt  of  Cibti 
p;  o[  tbe  reooTd  was  aompleie. 
me  InTolvad  In  the  application  tot  the  irrit  was  eo 
be  same  cue  (title  aa  above)  on  appeal. 
Is  DO  KToand  tor  the  vrlt.    It  Is  dlsCharBed. 

■EAL  from   the  Oivii  District  Oonrt  for  tl 
Rightor,  J. 

N,  WolfBon  for  PlalntiS,  Appellant. 

iy    Roberts    for    Pallm&i]    Palace   Oar    0 
Uee. 

ee,  Spencer  &  Cocke    for  Texas  &  Pacifl< 
idant.  Appellee. 

^ed  atid  anbniltted   April  7,  1898. 
nlon  banded  down  April  18,  1898. 


On  the  Hbrits. 
>  oplniOD  of  tbe  oonrt  waa  delivered  by 
3ACZ,  J.     Plaintiff  ened  tbe  defendant  for 
ontract  of  carriage  witb  wbich  (the  plainti 
iled  to  properly  comply, 
intiff,    in   feeble   healtb,    Id  Jnne,  1896,  ' 
'go  ^  sa^cal  operation.     After  ber  arrivi 
vltb  malarial  fever;  tbe  intended  opera 
;b  In  a  weak  condition  ehe  decided  to  reta 
1  ol    Natchitoches.     Her  attendlnfc  pbyi 
iently  restored  to  health  to  make  tbe  trip. 
Intltf  boarded    a    weat-boand    train  at  . 

mileage  ticket  which  she,  vhen  called  n 
ictor.     She  alao  bad    a  berth   ticket,  wh: 

on  one  of  tbe  eleepere  of  tbe  train.  PI 
lated  the  condnotor  of  tbe  Texas  &  Pacib 
le  Co  alight  from  tbe  train  at  Oypresa  Statli 
bat  be  wonld.  This  promise  is  not  denle 
yce  (a  station   east  of  Oypresa)  at  abont 


660  SUPREME  COURT  OP  LOUISIANA. 

Airey  vs.  Pullman  Palace  Car  Co. 


The  conductor  of  the  Texas  &  Pacific  Railway  and  porter  of  the 
Pallman  were  relieved,  being  the  end  of  their  ran,  and  another  con- 
ductor and  porter  supplied  their  places.  The  new  conductor  inquired 
of  the  porter,  servant  of  the  Pullman,  who  had  been  on  duty  since  8 
o'clock,  whether  they  had  any  passengers  for  any  way  stations 
between  Boyce  and  Shreveport. 

He  answered  "No. "  This  new  conductor  stated  that  he  had  no  other 
means  of  finding  out  the  landing  place  of  the  passengers  on  the  way. 
He  could  not  himself  go  in  the  car  and  arouse  the  sleeping  passen- 
gers. It  would  be  very  annoying  tb  them.  Without  notice  to  plain- 
tiff the  train  passed  Oy press.  About  twenty  miles  beyond  that  sta- 
tion plaintiff,  who  had  arisen  after  the  car  had  left  Cypress,  stated 
to  the  conductor  that  she  wished  to  get  off  at  Cypress.  He  stated  in 
reply,  that  the  train  had  already  passed  that  station  some  distance. 
He  requested  her  to  get  off  at  the  next  station,  where  there  was  a 
hotel,  and  he  would  commit  her  to  trustworthy  persons  and  see  that 
she  returned  on  the  next  train  without  any  expense  whatever  to  her. 
She  declined  the  offer,  and  expressed  the  wish  of  going  to  Shreve- 
port, where  she  had  relatives,  to  which  place  she  did  go  and 
remained  about  two  weeks. 

During  the  time  she  was  at  Shreveport  she  was  offered  a  return 
ticket  by  the  defendant,  which  she  declined  to  accept. 

Plaintiff  alleged,  and  she  stated  as  a  witness,  that  her  disappoint- 
ment was  very  great  when  she  learned  that  she  had  passed  the  sta- 
tion where  she  was  to  get  off,  to  take  the  Natchitoches  tap  road  on 
her  way  to  her  home,  six  miles  further;  that  it  was  quite  a  shock  to 
her  in  her  nervous  and  weak  condition  of  health. 

The  Pallman  Palace  Car  Company  filed  an  exception  of  no  cause  of 
action.  This  exception  was  maintained  on  December  3, 1896,  and  the 
suit  against  this  company  was  dismissed. 

The  other  defendant  pleaded  the  general  issue,  and  especially 
denied  plaintiff's  charge  of  negligence. 

On  the  seventh  day  of  May,  1897,  a  judgment  for  ten  dollars 
was  entered  in  error  and  by  oversight,  against  the  Pullman  Palace 
Oar  Company  (although  a  judgment  of  dismissal  had  been  entered 
in  its  favor  some  time  previous) . 

On  the  sixteenth  day  of  November,  1897,  the  judge  of  the  Dis- 
trict Court  sought  to  correct  the  error  by  signing  another  judg- 
ment for  the  amount  at  which  he  had  assessed  the  damages  against 
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TezM  &  Pacific  Railway  Companj;  the  remaning  defendant 
r  the  suit  agalnet  ttie  Pnllman  Palace  Car  Oompaaj  had  been 
aiaaed,  as  jnat  stated.  Plaintiff  proaecDtea  this  appeal  from  both 
[menta — i.  e.,  from  the  two  judgments  algned. 

0  appeal  was  taken  from  the  first  judgment  dismissing  the  action 
inst  the  Pnllman  Palace  Car  Compan;,  on  the  ground  of  no  right 
cllon,  which  had  not  been  signed. 

'9,  in  the  first  place,  took  np  for  determination  the  case  against 

Pallman  Palace  Car  Company,  the  isenes  In-that  case  being  sep- 

rO  and  distinct  from  those  in  the  case  against  the  Texas  &,  Pacific 

way  Company. 

^e  are  led  to  infer  that  the  Texas  &  Pacific  Railway  Company 

litted  that  an  error  had  been  committed,  wtthont,  however, as  we 

)  it,  its  concedlDfc  that  the  jadgment  signed  to  correct  (he  clerk's 

ider  was  correct. 

onnsel  for  plaintiff  expressly  stated  in  argument  that  he  did  not 

ect,  and  that  he  did  not  desire,  a  judgment  against  the  PullmaD 

tee  Oar  Company. 

1  view  of  this  statement,  and  of  the  facts  showing  error,  patent 
record,  we  can  not  do  otherwise  than  pronoance  onll  the  jadg- 
i[  signed  against  the  Pallman  Palace  Car  Company. 

his   company   is  before   as  as  an  appellee.  '  It  did  not  choose  to 

eal;  no  other  alternative  is  left  to  as  save  to  apply  the  rule  that 

iversal  carries  with  it  the  cost  of  appeal. 

T«  pass  to  the  case  against  theTexas  &  Pacific  Railway  Company, 

le  a  co-defendant  of  the  Pnllman  Palace  Car  Company. 

y  reason  of  the  business  relatione  between  the  Pnllman  4>alace 

Company  and  the  Texas  Railroad  Company,  each,  In  onr  jadg- 
]t,  may  be  made  to  respond  in  damages.  As  relates  to  negligence 
li  as  is  here  charged,  tbey  are  In  part  delicto.  As  we  take  it,  these 
ipanies  were  operating  trains  nnltedly  and  In  a  measure,  at  least, 
•ommon.  The  principle  applicable  was  settled  in  Williams  vs. 
Iman  Palace  Car  Company,  40  An.  417,  in  which  this  court  held : 
I  Railway  Company  was  responsible  to  a  passenger  for  the  laches 
he  Parlor  Car  Company.  He,  the  injured  passenger  In  the  case, 
n  the  case  before  as  tor  determination,  held  a  ticket  of  the  Palace 

Company,  and  a  passenger  ticket  of  the  railway  company, 
lie  evidence  discloses  in  the  case  here,  with  reference  to  aronsing 
sengers,  that  the  conductor  made  proper  inqniry,  and  was  not 


652  SUPREME  COURT  OF  LOUISIANA. 

•  Afrey  ts  Pa  lira  an  Palace  Car  Go. 

correctly  notified  by  the  porter.  It  is  quite  true  that  it  is  the  busi- 
ness of  the  conductor  to  manage  the  train  in  his  charge,  according 
to  regulations,  which  regulations  do  not,  however,  include  the  neces- 
sity of  his  personally  arousing  passengers  in  Pullman  Palace  Cars  on 
arrival  of  the  train  at  the  place  of  their  destination.  This  duty 
more  particularly  devolves  upon  the  employees  in  charge  of  the 
sleepers.  But  this  view  of  his  service  does  not  have  the  effect  of 
lessening  the  railway  company's  responsibility. 

This  court  clearly  approved,  in  the  case  cited  supra,  the  principles 
set  forth  in  several  decisions  in  other  jurisdictions,  that  the  conductor 
and  porter  of  the  sleeper  car  company  were  in  law,  as  relates  to 
passengers,  the  railway's  servants  and  employees. 

We  have  naught  to  do  with  the  atatua  of  the  Palace  Car  Company ; 
whether  it,  was  or  was  not  a  common  carrier.  The  plaintiff  was 
traveling  on  a  ticket  evidencing  a  contract  with  the  defendant.  She 
could,  in  our  opinion,  hold  the  defendant  railway  company  to  the 
performance  of  the  whole  contract. 

The  plaintiff  gave  herself  concern  to  notify  those  in  charge  as  to 
where  she  was  going. 

Besides,  the  passenger  check  signed  by  the  Pullman  conductor 
was  for  a  berth  from  New  Orleans  to  Cypress.  That  was  in  itself 
proof  of  the  passenger's  station  to  get  off.  This  proof  bound  all 
concerned. 

Her  nephew,  who  accompanied  her  to  the  station  in  New  Orleans, 
specially  requested  an  employee  of  the  parlor  car  to  see  that  she  was 
awakened  in  time  to  get  off  at  the  station  to  which  she  was  going. 
In  addition  she  had  the  assurance  of  the  conductor,  that  she  would 
be  awakened  in  time. 

Evidently  some  one  among  the  employees  was  at  fault,  for  the 
passenger,  we  think,  had  given  notice  enough. 

The  negligence  of  the  porter  or  conductor  of  the  parlor  car  was 
the  ne^i^igence  of  the  railroad  company. 

We  are  constrained  to  hold  that  the  failure  in  duty  of  the  Pullman 
porter  was  chargeable  to  defendant. 

We  are  brought,  by  the  conclusion  to  which  we  have  arrived,  to  a 
discussion  of  the  amount  plaintiff  was  damaged. 

This  court  has  already  decided  that  a  railroad  company  carrying, 
in  violation  of  its  contract,  a  passenger  beyond  the  designated  sta- 
tion is  responsible  for  damages. 
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iC  amoant  in  that  case  was  restricted  to  the  actual  pecuniary  loss 
lined.     Jadice  vs.  Bontbern  Pacific  R.  R.,  47  An.  2G8. 

was  determined  in   the  cited  case  that  plaintifl  had  avoided 
mizing  the  inconvenience  to  which  she  was  subjected, 
e  court    applied  the  rule  in  caae  cited  supra,  that  where  one  la 
led  to   the  avail  ot  »  contract,  and  can  save  himself  from  loss 
'ing  ont  of  violation  ot  It,  at  small  expense,  It  is  a  matter  of 
,  failing  in  whicb  he  can  only  charge  the  dellnqnent  with  such 
ige  as  the  person  claiming  coald  not  prevent, 
is  was  also  the  view  stated  in  Beers  vs.  Board  ot  Health,  85  An. 
,  and  "  in  the  absence  ot  bad  (aith  of  tbe  defendant  Board  ot 
tta,  no  punitive  damages  were  assessed." 
dgment  for  nominal  damages  only  was  allowed. 
e  defendant  contended    that  plaintiff  did  not  in  the  least  exert 
)1(  to  reduce   the   damages,  and   that  having  chosen  to  go  to 
veport  instead  of  accepting  return  fare  and  the  opportunity  to 
m  by  the  next  train,  she  was  not  entitled  to  her  expenses  while 
I  re  veport. 

was  natnrai,  after  the  passenger  bad  passed  the  way  to  her 
B,  tor  her  to  go  further — f.  e.,  to  Shreveport,  In  order  to  find 
iBr  and  comfort  among  friends  and  relatives,  instead  ot  stopping, 
tie  was  requested  by  tbe  condnctor,  at  a  town  hotel,  among 
igers. 

her  items  tor  damages  claimed  are,  argent  business  requiring  her 
ance  at  home,  shock  to  plaintifCe  nervous  system  when  she  was 
med  that  she  had  passed  the  station,  humiliation  and  delay. 
>e  asserted  loss  in  a  matter  of  business  was  not  traced  to  the 
Qce  ot  plaintiff  cansed  by  the  failure  to  stop  at  the  station  to 
h  she  was  going. 

ithout  a  showing  connecting  plaintiff's  alleged  loss  growing  ont 
ir  absence  from  home,  a  jadgment  allowing  damages  would  be 
UTOntable.  There  is  no  intimation  ot  what  she  might  have  done 
she  been  present  to  compel  an  unwilling  tenant  to  pay  a  debt 
h   be  failed  to  pay.     This  indebtedness  was  the  lose  charged- 

other  element   of   damages,    nervous  shock  to  the  system,   ie 
ily  as  UDtraceable  to  the  negligence  of  defendant, 
was  not  shown,  after  having  passed  the  home  station,   that  any 
3tom  of  sickness  made  its  appearance,  occasioned  by  defend- 
or  breach  of  doty. 
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We  have  not  discovered  any  indication  of  disease  for  which  the 
defendant  can  be  held  in  damai^es. 

It  does  npt  appear  that  it  had  other  effect  than  the  shock. 

No  one  is  expected  to  be  of  good  cheer  when  taken  away  from  tlis 
place  of  destination. 

But  it  is  not  a  proper  element  of  damages  unless  injary  is  shown. 

No  injary  or  disturbance  to  health  was  proven. 

There  was  no  manifestation  of  physical  weakness. 

This  brings  as  to  the  hamiliation'to  which  plaintiff  was  sabjeoted, 
alleged  in  her  petition. 

We  do  not  think  that  word  applies,  or  has  any  meaning  in  this  case. 

No  one  was  hamiliated,  or  had  the  least  cause  to  feel  humiliated. 

It  was  unquestionably  a  sore  annoyance  to  have  been  forgotten,  bat 
nothing,  so  far  as  the  record  discloses,  occurred  having  the  least 
tendency  to  humiliate. 

There  remains  for  consideration  the  questions  growing  out  of 
«  inconvenience,"  delay  and  expenses.     . 

This  court  has  decided,  in  at  least  one  case  cited,  suprUf  that  they 
may  give  ground  to  claims  for  damages. 

It  is  manifest  that  the  plaintiff  must  have  felt  some  inconvenience. 
She  was  subjected  to  a  delay  and  made  to  disburse  to  meet  expenses. 

We  think  the  amount  should  be  larger  than  heretofore  allowed— 
t.  e.,  ten  dollars.  Absence  from  home  and  the  inconvenience,  if 
they  amount  to  anything  at  all,  can  not  in  our  view,  be  less  than 
fifty  dollars,  under  the  circumstances  shown. 

It  is  ordered,  adjudged  and  decreed  that,  as  against  the  Texas  A 
Pacific  Railway  Company,  defendant,  the  amount  of  the  judgment 
is  increased  from  ten  to  fifty  dollars ;  to  the  extent  of  that  increase 
the  judgment  is  amended,  and,  as  amended,  it  is  affirmed  at  appel- 
lee's costs. 

It  is  further  ordered,  adjudged  and  decreed  that,  as  against  the 
Pullman  Palace  Car  Company,  the  judgment  against  it  as  appellee, 
dated  the  13th  day  of  May,  1897,  is  annulled  and  decreed  void. 

This  appellee  to  pay  its  costs  of  appeal,  and  the  appellant,  as  to 
this  judgment,  is  to  pay  the  cost  of  the  District  Court. 

Application  for  Writ  of  Cbrtiorari. 

The  relator  applied  for  a  mandate  to  have  an  error  corrected. 
He  avers  that  the  name  of  Pullman  Palace  Car  appears  as  defend- 
ant, condemned  to  pay  the  sum  of  ten  dollars  to  the  plaintiff. 
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t  the  Jadgment  was  rendered  agaliiBt  tbe  Texas  &  Pacific  Rail- 

lompany. 

t  by  a  blander  of  the  clerk,  not  discovered  in  time,  a  jndg- 

written  by  bim  against  tbe  Pallman  Palace  Oar  was  signed. 

I  relator,  to  sustain  his  application,  relies  chiefly  on  facts  which 

le  known  to  bim  after  the  Jadgment  bad  been  signed. 

a  general  mle  conclnslons  of  fact  can  not  be  Inqnited  into  on 

it  certiorari.     Tbe  motion  for  the  writ  relates  exclnslvely  to 

ides  tbe  relator  had  a  remedy  by  appeal  to  correct  tbe  error  of 

I  he  complains.     The  remedy  by  appeal  Is  adequate. 

I  decisions  of  this  conrb  snatain  tbe  rale,  where  the  suit  is  to 

elded  In  the  last  resort,  and  where  there  is  an  appeal  tbe  writ 

■Uorari  will  not  iflsae.      0.  P.  889. 

ire  is  no  aaggestion   here  of  a  dlraination  of  the  record.     Tbe 

B  not  applied  for  In  aid  of  appellate  jurisdiction. 

I  relief  is  sought   excloslTely  under  the  supervisory  power  of 

3tate  ex  rel.  Keplinger  vs.  Perez,  Justice  Of  tbe  Peace,  48  Ad. 
we  said :  The  writ  of  certiorari   (not  In  aid  of  appellate  jarls- 
<n)  Is  not  the  remedy  to  have  appealable  issues  reviewed, 
a  decision,  of  recent  date,  conforms  with  a  number  of  preced- 
ed si  ons. 

ire  Is  an  appeal  actually  pending  In  tbls  case. 
B  therefore  ordered,  adjudged  and  decreed  that  tbe  mle  nisi  is 
uged,  and  tbe  application  for  a  writ  of  certiorari  dismissed  at 
>r'B  costs. 


No.  12,890. 
a   OF   Louisiana   bx   rbl.   Hbmry   Bbzou,    Rbcordbr,    vs. 

UDQE  OF  THB  CrVIL  DISTRICT  COUBT  FOB  THB  PARISH  OF 

Orlbans,  Division  A. 
nee  ot  Beeorder.  under  the  UoDslltntioD  oC  1879,  w*8.  Dot  a  oonetltutioDai 
lilting  ConBtltutlou.  as  to  tboBe  BcooTderg  now  In  oince,<la  not  relroapec- 

■tntorj  olllce  ol  Recorder,  under  the 
•Dil;  elected  to  tbat  otBce,  cootlnue 
lillns  OouitltatloD. 
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State  ex  rei.  Recorder  ys.  Judge. 

The  autbority  of  the  municipal  council  to  organize  a  tribunal  to  try  the  isaues 
raised  continues  as  it  was  prior  to  the  existing  Constitution. 


0 


N  APPLICATION  for  a  Writ  of  Mandamus  and  Prohibition. 


E.  Howard  Mc'Calebf  Albert  Voorhiea  and  F,  D.  Chretien  for  Relator; 
Respondent  Jadge  pro  se. 


Samuel  L.    Gtl?nore,  City   Attorney,  and    Walter  B,    SommerviUe^ 
Assistant  City  Attorney,  for  City  of  New  Orleans  et  als. ,  Respondents. 


Submitted  on  briefs  June  25,  1898. 
Opinion  handed  down  Jane  28,  1898. 
Rehearing  refused  July  8,  1898. 


Application  for  Writs  op  Mandamus  and  Certiorari. 

The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  Relator,  who  is  the  recorder  of  the  Second  Recorder's 
Oourt  of  the  city  of  New  Orleans,  complains  of  the  refusal  of  the 
Judge  of  the  Oivil  District  Court  to  grant  him  the  injunction  for 
which  he  applied.  The  City  Council,  with  a  view  to  his  trial  upon 
charges  of  inability  to  properly  discharge  the  functions  of  his  office^ 
have  taken  steps  against  him. 

He  (relator)  called  in  question  the  authority  of  the  council  to 
hear  and  decide  these  charges.     He  sued  for  an  injunction. 

His  purpose  in  applying  for  the  injunction  was  to  prevent  the 
council  from  taking  jurisdiction  of  the  case. 

The  Judge  of  the  District  Court,  respondent  here,  after  having 
heard  counsel  in  behalf  of  petitioner  and  of  the  city,  refused  to 
grant  the  injunction. 

Relator  thereupon  addressed  a  petition  to  this  court  for  a  wnt  of 
mandamus  to   compel   the  District  Judge   to   issue'  an    iniunction 
directed  to  the  mayor  and  members  of  the  City  Council. 

Upon  his  application  for  a  writ  of  mandamus  a  rule  nisi  was  issued 
by  this  court.  In  this  court,  in  support  of  his  application  for  a 
mandamus^  relator  contends  that,  under  the  Constitution  of  1898,  be 
is  a  constitutional  officer  who-  may  be  removed  for  cause  by  a  judg- 
ment of  the  District  Court  under  Art.  222  of  the  Constitution ;  but 
that  the  City  Council  is  not  vested  with  any  such  power. 
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il.  It«oordeT  vs.  Judge. 


Br  qaestioDS  aroae  Duder  the  OonstUation  which  preceded  oor 
law,  recently  adopted  aad  now  In  force.  At  first,  nndei  that 
nlion  an  extreme  poeition  was  taken.  It  was  contended  at 
it  a  conrt  of  impeachment  of  the  City  CouDcil  of  New  Of' 
irganized  to  paes  upon  charges  preferred  against  one  of  th« 
of  the  municipality,  was  not  a  legal  body.  That  the  proceed- 
Buch  a  conrt  would  be  an  iuTasion  npon  the  fuDctions  of  the 
y,  to  whom  was  specially  delegated  the  power  bo  determine 
;al  questions. 

court  held  in  the  case  cited  infra  that  the  piower  of  trial  of 
>al  ofBcers  by  the  municipal  council  was  not,  in  character, 
,  but  that  it  was  a  power  essential  to  the  proper  administra- 
municipal  aOaira — one  neceaaary  to  good  order  and  useful 


9  case  to  which  we  refer  it  declioed  to  issue  an  injunction  and 
he  action  of  the  muDtcipal  council  aod  held  that  an  injunction 
ing  the  council  would  be  an  interference  with  its  fmtctions. 
ourt  gave  expression  to  a  decided  uowilllngness  to  interpose 
Lority  prior  to  a  heating,  or  the  leaat  exercise  of  municipal 
on  in  the  case.  Non  constat  the  court  said,  in  enbetance,  that 
'Oald  be  any  resulting  injury;  that  the  legality  or  conatlta- 
7  of  its  action  would  be  within  judicial  control  under  proper 
;.  State  ex  ret.  Behan  tb.  Judges,  35  An.  1081. 
neation  was  before  this  court  a  second  time  in  another  case 
eceived  our  patient  attention  and  consideration, 
loint  raised  was:  the  Constitution  having  provided  for  the 
I  by  the  courts  of  designated  officers  for  causes  set  forth,  the 
are  was  without  power,  because  of  the  consti  tat  tonal  llmita- 
prescribe  other  mode  of  removal  by  other  authority.  In  other 
:hat  the  jurisdiction  expressed  in  the  Constitution  operated 
e  Legislature  as  a  limitation  of  power. 

!ourt  took  an  opposite  view  of  the  question  and  held  that  the 
Jon,  in  adopting  Art.  201  of  the  Constitution  of  1879, 
ly  intended  to  establish  special  and  additional,  and  not 
naive  method  of  removal ;  that  both  the  court  trial  and 
eachment  trial  aa  provided  could  stand  together.  That  they 
ifferent  in  origin  of  the  power  and  the  character  of  the 
iogB,  aa  well  as  the  penalty  and  Its  effects.  The  court  also 
»t  the  recorders'  courts  were  part  of  the  local  or  municipal 
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state  ex  rel.  Recorder  tb.  Jadge. 

^▼eminent,  and  as  each  they  were  statute  courts.  State  ex  rei. 
Whitaker  vs.  Adams,  46  An.  880,  848. 

We  pass  to  a  consideration  of  the  simiiarity  (or  the  asserted  dis- 
similarity— coansel  in  behalf  of  relator  contend)  there  is  between 
the  existing  organic  law  and  the  Constitation  it  repealed. 

Oonnsel  for  relator  urged  that,  by  reason  of  the  change  and  differ* 
•ence  between  the  two  instruments,  the  recorder  selected  to  fill  a 
statutory  office  has  been,  by  the  Constitution,  promoted  to  a  consti- 
tutional office. 

It  is  first  principle;  Constitution  and  laws,  as  relates  to  their 
effect,  look  to  the  future.  They  operate  prospectively,  save  where 
the  words  employed  make  it  manifest  that  it  was  the  intention 
to  give  them  a  retrospective  effect.  Cooley  on  Constitutional  Limi- 
tations, p.    76. 

The  words  employed  in  the  Constitution  expressly  relate  to  the 
future,  as  to  the  recorders  of  the  city  of  New  Orleans,  who  were  in 
office  at  the  date  of  the  adoption  of  the  Constitation.  They  (it  is 
ordained)  are  to  continue  in  the  exercise  of  their  functions  and 
jurisdiction  conformably  to  existing  laws.  Art.  122  of  the  Constitu- 
tion of  1898. 

As  relates  to  **  existing  laws,"  the  office  was  statutory  under  the 
Constitution  of  1879;  it  is  sfatutory  under  the  existing  Constitution; 
at  least,  as  concerns  those  now  in  office. 

We  have  grave  doubts,  considered  in  prospectu — i.  e.,  as  relates  to 
those  who  will  hereafter  qualify  and  fill  the  office  under  the  exist- 
ing Constitution — as  to  the  intention  of  the  Convention  to  make  it 

■ 

(the  recorder's  office)  a  constitutional  office.  We  are  quite  confi- 
dent, however,  as  to  those  now  in  office,  that  the  legislation  of  the 
Convention  did  not  mean  it  to  operate  retrospectively. 

At  the  date  the  Convention  opened  its  deliberations  we  had  all  accna- 
tomed  ourselves  to  look  upon  the  decision  last  cited  as  settling  the 
question  before  us  for  decision.  Had  it  been  the  intention  of  the  Con- 
vention that  it  should  have  a  retrospective  effect,  the  words  employed 
would  clearly  show  the  purpose  of  promoting  those  in  office  as  record- 
ers to  a  constitutional  office.  Instead,  the  affirmative  words  of  the 
instrument,  save  as  relates  to  jurisdiction,  are  that  they  shall,  under 
the  law,  remain  as  they  are.  The  law  under  which  the  relator  is  called 
upon  to  respond  to  charges  before  an  authority  of  the  municipality 
was  on  the  statute  book  when  he  was  elected.    It  bad  been  sustained 
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is  court's  Interpretation.  He  has  Ibbb  canee  to  complftin  than 
who  will  hereafter  be  elected  or  approlnted  nnder  the  existing 
itatioD,  who  will  come  under  the  new  order  of  things  wlthont 
S  accepted  the  benefit  of  the  old. 

ir  all,  it  is  a  qnestlon  of  a  trlbnnal  to  hear  the  charges  preferred 
[ecide  whether  or  not  they  are  sastained.  The  qnestions  are 
mplicated,  and  it  is  perhaps  advisable  that  trial  be  had. 
long  since,  relator,  an  elderly  man,  was  elected.  Age,  its 
ities  and  siclinesB  are  the  only  complaints  made, 
ore  confident,  before  any  tribunal  of  this  State,  temporary  oi 
kuent,  every  consideracioD  and  respect  due  to  age  will  be 
I,  and  that  removal  will  follow  the  bearing  only  in  case  it  U 
tvident  that  the  relator  is  no  longer  equal  to  the  task  devolTing 
a  recorder.  We,  In  the  matter  before  us,  dealt  only  with  the 
»tter  of  the  law.  It,  and  the  precedents  to  which  we  have 
ed,  left  us  only  one  alternative ;  that  was  to  decline  to  grant 
r's  demand. 

8  ordered,  adjudged  and  decreed  that  relator's  demand  be 
Bd,  and  our  rule  ni»i  issued  upon  his  application  be  discharged. 


No.  12,888. 
I  Of  Louisiana  bs  reu  Mkb.  Lena  Forstall  vs.  Hon.  Fbhd. 
.  King,  Judob  op  thb  Oivil  Dibtbict  CotTBT,  Division  B. 

Htrli  bBTiug  HKt  out  B<  groaDiDs  lor  relleC  by  ctrlinrari  tlial  Che  reapnndenl 
ge  bad  not  passed  apoa  a  plea  to  tbe  JuriBdlctlon  and  other  plesB  In  tb« 
rae  of  bJa  deatBlon  of  a  oauae  pendlDg  belore  blm,  and  (be  proof  made  bj 
retarn  ahowB  tbat  be  bad  In  point  ol  tact  paased  upon  and  Ueolded  said 
IB.  Bald  relier  will  be  relased. 

APPLICATIOS  for  a  Writ  of  CerKorort. 


kelapiel  A  Hart  (/.  Paria  Childreas  of  Coonsel)  for  Relatrix. 


pondent    Judge  pro  se;    Robert   O.    Dugue   tor  U.   J.   Meyer, 
indent. 


mitted  on  briefs  Jane  26,  1698. 
nion  handed  down  June  80,  1898. 
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State  ex  rel.  Forstall  ts.  Jadge. 


The  opinion  of  the  court  was  delivered,  by 
■    Watkins,  J.   The  grounds  stated  for  relief  are  the  following,  vue.  : 

That  in  the  suit  of  O.  J.  Meyer  vs.  Lena  Forstall,  in  the  Fourth 
City  Court,  relatrix,  as  the  party  defendant,  was  sued  for  the  pos- 
session of  the  premises  No.  862  St.  Charles  street,  city  of  New 
Orleans. 

That  the  plaintiff  made  no  allegation  as  to  whether  h6  claimed  the 
premises  as  owner  or  lessee ;  nor  what  the  rental  value  of  the  prem- 
ises were ;  nor  that  she  was  tenant  under  contract  of  lease ;  nor  that 
she  had  defaulted  in  the  payment  of  rent;  nor  that  he  had  given  her 
a  legal  notice  to  vacate  the  premises  leased. 

That  she  excepted  to  said  proceedings  on  the  ground  that  the 
Fourth  City  Court  was  without  jurisdiction  ratione  materisB^  and  also 
set  up  her  lease  of  the  property  for  the  term  of  one  year  from  the 
9th  of  October,  1897,  at  a  monthly  rental  of  seventy -five  dollars,  and 
that,  consequently,  the  amount  due  under  the  unexpired  term  of  her 
lease  exceeded  the  sum  of  one  hundred  dollars,  an  amount  in  excess 
of  the  jurisdiction  of  that  court. 

That,  nevertheless,  judgment  was  rendered  against  her  therein  in 
favor  of  the  plaintiff,  from  which  she  prosecuted  an  appeal  to  the 
respondent's  court  suspensively. 

That  in  the  appellate  court,  the  relatrix  filed  a  plea  of  prema- 
turity, but  that  on  the  final  trial  of  said  cause,  the  respondent 
afSrmed  the  judgment  without  passing  on  said  exception,  or  her 
plea  to  the  jurisdiction  of  the  court  of  first  instance. 

■ 

That  during  the  progress  of  the  trial  of  said  cause  plaintiff 
amended  his  claim  in  certain  particulars,  and  thereupon  proof 
was  administered,  but  same  was  subsequently  withdrawn  with  the 
consent  of  the  court;  and  that  she  thereafter  moved  the  court  to 
strike  out  the  evidence  thus  adduced,  but  unsuccessfully,  and  the 
respondent  considered  said  evidence  in  violation  of  her  rights. 

Thereupon,  the  contention  of  the  relatrix  is,  that  she  was  entitled 
to  have  had  her  exceptions  to  the  jurisdiction  and  prematurity 
passed  upon;  and  she  avers  that  the  respondent  exceeded  its 
powers  in  considering  evidence  which  had  befen  tendered  and 
received  under  an  amendment  which  had  been  discontinued  before 
the  rendition  of  judgment  therein. 

That  such  proceedings  are  radically  null,  and  vitiate  and  render 
null  the  proceedings  had  thereunder. 
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state  ex  rei.  Forstall  ts.  Judge. 


It  is  to  remedy  and  redress  the  alleged  illefiralities  in  the  aforesaid 
proceedings  that  the  writ  of  certiorari  was  applied  for. 

The  respondent  makes  the  following  return,  viz. : 

That  the  sait  described  was  brought  to  his  court  on  a  suspensive 
appeal,  and  that  same  was  tried,  decided  and  the  judgment  of  the 
lower  court  was  reversed  and  one  rendered  in  favor  of  the  plaintiff; 
and  that  he  so  decided  on  the  ground  that  the  testimony  adduced 
was  not  sufficient  to  show  the  relation  of  landlord  and  tenant 
between  the  plaintiff  and  the  defendant  in  that  suit,  and  hence  did 
not  establish  that  the  city  court  had  jurisdiction  of  the  case,  etc. 

That  upon  a  proper  showing,  a  new  trial  was  granted,  and,  upon 
the  second  trial,  he  pronounced  an  exactly  opposite  judgment,  which 
resulted  in  the  affirmance  of  the  judgment  which  was  appealed  from 
— ''the  evidence  having  established,  to  respondent's  satisfaction, 
that  the  defendant  *  *  *  occupied  the  plaintiff's  premises  as  a 
tenant  under  a  lease  by  the  month  at  eighty- three  dollars  and  thirty- 
three  cents  per  month ;  that  she  had  not  paid  her  rent  for  several 
months;  that  she  had  been  duly  and  seasonably  served  with  a  notice 
to  vacate,  prior  to  the  instituting  of  this  suit;  that  her  landlord,  the 
plaintiff,  desired  and  was  entitled  to  the  possession  of  his  property ; 
that  the  city  court  had  jurisdiction  of  the  demand,  and  tha't  its  judg- 
ment was  correct  and  ought  to  be  affirmed." 

His  return  further  states,  that  ''  separate  judgments  were  not  ren- 
dered on  the  exceptions  of  prematurity  and  want  of  jurisdiction, 
because  the  relatrix  did  not  ask  for  separate  rulings  upon  them;  did 
not  ask  for  any  ruling  at  all  upon  them.  But  they  were  passed  upon 
nevertheless. 

He  further  represents,  that  it  is  the  rule  and  custom  of  his  court, 
''  in  trying  appeals  from  city  courts,  to  take  up  and  try  together 
all  pleas,  defences,  etc.,  made  in  the  cause,  and  to  pass  judgment  on 
the  whole  at  one  and  the  same  time.  This  was  done  in  this  case 
without  objection ;  and  the  court,  when  it  affirmed  the  judgment 
appealed  from,  decided  the  exceptions  of  prematurity  and  want  of 
jurisdiction  were  not  well  taken.  That  judgment,  in  terms,  dis- 
missed the  exception  to  the  jurisdiction,  and  it  is  that  judgment 
which  was  affirmed." 

With  regard  to  the  ground  taken  in  respect  to  the  amendment  of 
the  pleadings  and  the  evidence  thereon  taken,  the  respondent's 
statement  is,  that'it  was  made  as  plaintiff's  counsel  supposed  for  the 
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State  Ts.  Renaad. 

accommodation,  and  at  the  request  of  the  defendant's  counsel;  bat 
upon  his  dissent  from  that  proposition,  same  was  promptly  with- 
drawn. 

He  farther  states  that  the  amendment  was  a  purely  formal  one 
and  therefore,  in  his  opinion,  altogether  an  nnnecessary  one. 

The  retnm  has  furnished  a  complete  answer  to  all  the  gronnds  on 
which  relief  is  demanded. 

It  is  therefore  ordered  and  decreed  that  onr  preliminary  writ  be 
set  aside,  and  the  demands  of  the  relatrix  be  refused  at  her  costs. 


No.  12,858. 
State  of  Louisiana  vs.  Prosper  Renaud. 

A  letter  written  by  a  prisoner  while  In  jail,  and  without  being  closed  or  sealed 
and  handed  to  another  prisoner  to  be  sealed  and  mailed  to  a  witness  of  the 
writer,  is  competent  evidence  against  the  accused,  notwithstanding  same  may 
.  have  been  surreptitiously  read  by  the  person  to  whom  it  had  been  entnisted, 
and  thereafter  handed  to  a  deputy  sheriff,  instead  of  being  mailed. 

That  proceeding  can  not  be  classed  as  an  unreasonable  search  and  seizure  in  a 
constitutional  sense. 

A  single  declaration  uttered  during  the  progress  of  the  trial  by  the  father  of  the 
deceased^  apparently  hostile  to  the  accused,*and  which  was  at  once  repressed 
by  the  judge,  can  not  be  viewed  as  having  unduly  influenced  the  verdict  of  the 
jury  against  the  accused. 

A  PPEAL  from  the  Twentieth  Judicial  District  Court  for  the  Parish 
^    of  Ascension.     Chiion,  J, 


M,  J.  Cunningham^  Attorney  General,  andJG.  A.  Oondrany  District 
Attorney,  for  Plaintiff,  Appellee. 


B.  McCulloh  for  Defendant,  A.ppellaDt. 


Argued  and  submitted  June  18,  1898. 
Opinion  handed  down  June  21,  1898. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.  The  ground  of  the  motion  is,  that  the  transcript  of 
appeal  was  not  filed  within  ten  days  after  the  order  of  appeal  was 
granted ;  and  under  the  law,  it  was  out  of  time  when  filed. 
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That  Dpon  the  4th  of  Jane,  L898,  the  appellant  filed  a  motion  for 
the  extension  of  the  retorn  day  of  the  appeal,  and  obtained  an  order 
extending  same ;  and  that  said  order  was  unavailing  becaase  the 
time  within  which  the  appeal  coald  have  been  filed,  and  within 
which  the  return  day  could  have  been  legally  extended,  had 
already  elapsed. 

The  record  discloses,  that  the  order  ot  appeal  was  granted  on  the 
20th  of  May,  1898,  and  the  transcript  was  only  filed  on  the  seventh 
day  of  June  following. 

The  clerk  of  the  District  Court  prepared  and  caused  to  be  filed  in 
this  court,  a  certificate  in  which  the  fact  is  stated  that  <*  he  was 
delayed  in  the  preparation  of  the  transcript  by  a  search  necessitated 
by  the  absence  from  the  record  of  the  letter  filed  and  made  part  and 
portion  of  a  bill  of  exceptions,  reserved  by  defendant;  and  by  a 
stress  of  other  business,  so  he  could  not  prepare  the  transcript  until 
after  the  lapse  of  the  legal  delays  for  its  filing  in  the  Supreme 
Ctourt." 

This  certificate  has  not  been  traversed,  and  it  clearly  shows  that 
it  was  not  the  fault  of  the  appellant  that  the  appeal  was  not  filed  in 
due  time;  but  that  of  the  clerk,  if  of  any  one. 

But  the  statement  of  the  clerk  is  that  for  good  and  sufScient 
reasons  he  was  unable  to  prepare  the  transcript  in  time. 

True  it  is  that  the  appellant  might  have  filed  his  motion  for  an 
extension  of  time  within  the  ten  days  allowed  for  bringing  up  the 
appeal,  but  owing  to  the  particular  cause  assigned  by  the  clerk,  it 
is  not  apparent  that  the  defendant  or  his  counsel  was  aware  that  the 
transcript  would  not  be  ready  in  time. 

State  vs.  Bevell,  47  An.  48,  is  in  point. 

The  motion  to  dismiss  is  denied. 

On  the  Merits. 

The  defendant  was  indicted  for  the  crime  of  murder,  found 
guilty  by  a  verdict  of  the  jury,  and  sentenced  to  the  extreme  pen- 
alty of  the  law;  and  from  that  sentence  and  judgment  he  prosecuces 
this  appeal. 

I, 

The  first  bill  of  exceptions  which  attracts  attention  is  one  relat- 
ing to  the  introduction  in  evidence  by  the  State,  of  a  letter  written 
by  the  defendant  to  one  Marcellin  Renaud,  while  he  was  in  jail,  and 
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delivered  to  a  ''  trusty"  thereto  attached,  for  the  purpose  of  mailinii: 
it  to  him. 

The  bill  of  exception  relates,  that  the  ''  trusty"  to  whom  he 
delivered  the  aforesaid  letter,  handed  same  to  the  deputy  sheriff 
instead  of  mailing  it;  and  that  was  done  without  his  knowleds:e  or 
consent — said  **  trusty"  having  first  read  same. 

That  the  deputy  sheriff  retained  possession  of  said  letter  for  the 
purpose  of  using  it  in  evidence  against  the  defendant  on  the  trial. 

That  counsel  for  the  defendant  objected  to  the  admission  of  that 
letter  in  evidence  ou  the  ground  *'  that  no  man  can  be  compelled  to 
give  evidence  against  himself,  and  that  the  illegal  taking  of  said 
letter  by  the  said  officers  of  the  law,  and  the  introduction  thereof 
in  evidence,  was  a  violation  of  the  constitutional  provisions  of  the 
United  States  guaranteeing  a  citizen  against  the  unreasonable  search 
and  seizure  of  his  property  and  papers  and  against  being  compelled 
to  give  evidence  against  himself." 

The  said  objection  having  been  overruled,  he  retained  a  bill  of 
exceptions. 

The  trial  judge  assigns  as  his  reasons  for  overruling  said  objection, 
that  the  letter  was  written  on  a  piece  of  paper  which  was  furnished 
to  the  defendant  by  another  one  of  the  prisoners  in  the  jail  who  was  a 
kind  of  *'  trusty,"  and  that  when  the  defendant  had  written  same  he 
handed  it  to  him  and  requested  him  *'  to  enclose  same  in  an  envelope 
and  mail  it." 

That  after  he  had  obtained  possession  of  the  letter  thus  written, 
the  '^  trusty  "  read  it,  and  then  gave  it  to  the  jailer,  who  is  deputy 
sherifT,  and  he  delivered  it  to  the  District  Attorney. 

''  There  was  no  force,  violence  or  compulsion  used  in  getting 
possession  of  the  letter  referred  to,  which  was  delivered  by  the 
accused  voluntarily  to  the  prisoner  in  jail,  who  gave  it  to  the  jailer, 
and,  therefore,  in  my  opinion,  no  unlawful  seizure  was  resorted 
to  as  contemplated  by  the  law  prohibiting  the  seizure  of  a  person's 
papers." 

It  seems  to  us  that  the  judge's  opinion  and  ruling  were  correct 
on  the  plainest  principles  of  reason  and  logic. 

On  the  evidence  adduced  it  seems  perfecily  plain  that  the  defend- 
ant voluntarily  parted  with  the  letter  he  had  designed  for  his  friend. 
That  it  was  indited  on  a  scrap  of  paper  and  was  neither  placed  in  an 
envelope  nor  sealed.    That  the  trusty  violated  the  defendant's  con- 
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fidence  by  reading  it  and  placing  it  in  tiie  possession  of  an  officer  of 
the  law,  who  proposed  to  pat  it  in  evidence  af^ainst  him.  Tliat  was 
simply  the  misfortnne  of  the  defendant,  who  was  over- confident  of 
the  trustworthiness  of  his  messenger. 

There  was  surely  nothing  unlawfal  in  this;  and  being  nnlawfally 
or  wrongfully  obtained  would  not  render  the  letter  inadmissible  in 
evidence. 

The  letter  was  properly  admissible  in  evidence  as  an  admission  of 
the  accused ;  and  same  was  not  legally  subject  to  the  objection  that 
its  admission  in  evidence  was  the  just  equivalent  of  compelling  the 
accused  to  testify  against  himself.  The  writing  of  the  letter  was 
voluntary,  and  its  contents  stand  for  themselves  as  an  admission  of 
the  facts  therein  contained. 

We  think  the  judge's  ruling  correct. 


\ 


II. 

The  second  bill  of  exceptions  relates  to  the  refusal  of  the  judge  to 
grant  a  new  trial. 

The  gn^ound  of  the  motion  for  new  trial  is,  that  during  the  trial 
'Hhere  was  much  feeling  in  the  court  house  among  the  bystanders, 
who  were  in  large  numbers;  and  that  the  jury  must  have  been  and 
were  influenced  by  said  feeling,"  etc. 

In  addition  to  this  statement,  the  motion  makes  mention  of  the 
circumstance  of  the  letter  and  its  alleged  seizure  and  introduction 
in  evidence  against  him,  over  his  protest  and  objection. 

The  statement  is  also  made,  '^  that  while  the  District  Attorney  was 
arguing  the  case  to  the  jary  thef  feeling  in  the  court  house  found 
expression  by  a  person  saying  aloud,  so  that  all  in  the  court  house 
heard  him,  '' Put  a  rope  on  hitn,"  etc,  and  that  such  expressions 
"must  have,  and  did  affect  the  verdict  of  the  jury,"   etc. 

The  statement  of  the  judge  for  refusing  to  grant  the  rehearing  is 
as  follows,  viz. : 

"  That  no  evidence  was  introduced,  nor  was  any  evidence  offered 
on  the  trial  of  the  motion. 

"It  is  true  that  the  father  of  W.  P.  Rochelle,  Jr.,  who,  it  is 
alleged,  was  killed  and  murdered  by  the  accused,  was  in  court  dar- 
ing the  time  that  the  case  was  being  argued  by  the  District  Attorney 
to  the  jury,  who,  while  speaking  and  appealing  to  the  jury  to  find  a 
verdict  of  guilty,  remarked:  '  What  will  you  do  with  the  accused?' 
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or  words  to  that  effect,  exclaimed  in  the  aadlence  *  Pat  a  rope 
around  his  neck  I'  '' 

The  jadge's  statement  is  that ''  no  other  person  made  any  remark, 
nor  was  any  demonstration  made;"  and  that  he  at  once  took  the 
necessary  steps  to  prevent  a  repetition  of  any  sach  remark  in  coort. 

He  farther  states  that  said  observation  was  made  in  an  undertone, 
though  he  heard  it,  and  presumes  the  jury  heard  it  also. 

But  he  further  states  that  he  is  ''  satisfied,  however,  that  nothing 
was  said  or  done  sufScient  to  affect  or  influence  the  verdict  of  the 
jury." 

The  foregoing  recital  of  the  facts  is  quite  sufficient  to  carry  con- 
viction to  any  unbiased  mind  that  nothing  occurred  within  the  pres- 
ence and  hearing  of  the  jury,  except  the  single  spontaneoos 
declaratioQ  of  the  father  of  the  deceased,  which  even  tended  to 
influence  the  veTdict  of  the  jury;  audit  is  evident  that  whatever 
effect  same  may  possibly  have  had  was  speedily  overcome  by  the 
repressive  measures  which  were  instantly  resorted  to  by  the  judge. 

FMrly  considered,  we  think  it  could  not  have  exercised  any 
influence  upon  the  minds  of  the  jury  which  was  prejudicial  to  the 
accused. 

We  are  of  opinion  that  no  error  is  exhibited  by  the  record  which 
entitles  the  accused  to  relief  at  our  hands. 

Judgment  affirmed. 
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Statb  of  Louisiana  vs.  Amos  Caldwell  bt  al. 

Accused  were  indicted  by  a  grand  Jury  oomposed  of  twelve,  under  the  provielona 
of  Art.  117  of  new  Constitution,  and  conyioted  by  a  petit  Jury  of  twelve,  of 
whom  iess  than  the  whole  number  concurred,  under  the  prOTlsions  of  Art. 
116.  The  crime  was  burglary  committed  before  adoption  of  Constitution  of 
1896.  The  defence  was  made  that  these  provisions  of  the  Constitution  were 
expostfaoio  as  applied  to  past  offences,  and  that  accused  could  be  indicted  only 
by  a  grand  jury  composed  of  sixteen,  and  convicted  only  by  a  concurrence  of 
all  twelve  of  the  petit  jury:  Heid,  the  provisions  referred  to  operate  changes 
in  the  method  of  procedure  only,  relate  to  the  remedy  and  are  In  no  sense  tx 
pott  facto  In  character,  and  that  Arts.  116  and  117  of  the  Constitution  are  self  • 
operative. 
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Jf.  J.  Cunningham,   Attorney  General,  and  C.  C  Egan,  IMiMet 
Attorney,  pro  tern.,  for  Plaintiff,  Appellee. 


W.  A.   WUkin8(m  and  J.  M,  Pincua  for  Defendants,  Appellants. 


Submitted  on  briefs  Jane  13, 1898. 
Opinion  handed  down  Jane  22,  1898. 


Tbe  opinion  of  the  Ooart  was  delivered  by 

Blanch ARD,  J.  Defendants  appeal  from  a  conviction  and  sen- 
tence on  a  charge  of  barglary  and  larceny. 

Tbe  indictment  was  fonnd  by  a  grand  jnry  composed  of  twelve 
ander  the  provisions  of  the  recently  adopted  Oonstitntion  of  the 
State.  It  was  met  by  a  motion  to  qaash  on  the  groand  that  at  the 
date  of  the  alleged  commission  of  the  crimes  charged  the  Oonstitn- 
tion of  1898  had  not  been  adopted,  and,  hence,  the  accnsed  were 
entitled  to  have  a  grand  jary  empaneled,  composed  of  sixteen  of 
their  conntrymen,  to  pass  upon  the  charges  and  retnm  a  trne  bill.  It 
was  farther  alleged  as  groand  to  quash  that  Art.  117  of  the  new 
constitation,  authorizing  a  grand  jury  of  twelve,  is  not  self -opera- 
tive and  requires  legislative  action  to  carry  tbe  same  into  effect. 

The  motion  was  denied  and  a  bill  reserved. 

There  was  no  error  in  this  ruling.  The  law  is  well  settled  that 
changes  in  the  tribunal  or  method  of  procedure  relate  to  the  remedy, 
are  always  within  the  discretion  of  the  law-making  power,  and  are 
in  no  sense  ex  pott  facto  so  long  as  they  deprive  the  accused  of  no 
substantial  right.  Oooley  Oonstitutional  Limitations,  pp.  272,  278, 
361,  362;  Am.  and  Eng.  Ency.  of  Law,  Vol.  7,  p.  531. 

That  Art.  117  of  the  Oonstitntion  is  self -operative  is  shown  by  its 
terms,  which  declare  that  its  provisions  shall  ''  go  into  effect  on  the 
adoption  of  this  constitution." 

The  court  having  charged  the  jury  that  nine  of  them  concurring 
could  find  a  verdict,  defendants  excepted  and  reserved  a  bill.  The 
grounds  of  exception  are  that  the  crime  is  charged  to  have  been 
committed  at  a  time  antecedent  to  the  adoption  of  the  present  Oon- 
stitntion, that  the  provisions  of  the  Oonstitntion  in  reference  to  trial 
by  jury  are  not  self- operative,  that  they  require  legislative  action » 
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and  that  the  enforcement  of  the  same  in  the  instant  case  would  be  to 
deprive  defendants  of  a  substantial  right.  It  is  averred  in  the  bill 
that  one  of  the  jury,  npon  a  poll  following  the  annoancement  of  the 
verdict,  refused  to  assent  to  the  same,  and  from  this  it  is  insisted 
that  no  legal  conviction  has  ensued. 

In  answer  to  this  the  trial  judge  says:  ''  Art.  116  of  the  Constito* 
tion  of  1898  requires  only  nine  of  a  jury  to  find  a  verdict  in  a  case 
not  capital.  This  is  not  ex  post /acto.  It  is  a  mere  change  in  the 
remedy,  or  mode  of  procedure,  which  does  not  deprive  the  defend- 
ants of  any  right.  Formerly  no  acquittal  as  well  as  no  conviction 
could  be  had  without  the  c  )ncurrenGe  of  twelve  jurors.  The  change 
facilitates  acquittals  as  much  as  convictions.  It  merely  prevents 
mistrials.  The  change  in  the  number  of  jurors  who  could  convict  is 
a  mere  change  of  remedy.  This  part  of  the  Constitution  is  clearly 
self -executory.  No  legislation  is  necessary,  or  could  add  to,  or  take 
from,  the  provisions  of  Art.  116  as  to  the  number  of  jurors 
ry  to  find  a  verdict. 

^' The  first  sentence  of  the  article  authorizes  the  Legislature  to 
provide  for  the  selection  of  jurors,  but  this  provision  has  no  relation 
to  the  remainder  of  the  article.  The  third  paragraph  of  the  schedule 
of  the  Constitution  of  1898  declares  that  the  provisions  of  all  laws 
inconsistent  with  it  shall  cease  upon  its  adoption,  except  such  as 
require  legislation  to  enforce  them,  and  the  eighth  paragraph 
declares  that  the  new  Constitution  is  in  full  force  and  effect  from 
and  after  May  12,  1898,  except  as  otherwise  provided  in  it.  Article 
116  is,  therefore,  now  in  force  and  was  properly  applied  in  this 
case." 

This  is  the  first  time  the  question  has  been  raised  under  the 
recently  adopted  Constitution  and  the  views  above^  so  tersely  and 
clearly  expressed  by  our  learned  brother  of  the  District  Court,  who 
was  himself  a  distinguished  member  of  the  convention  which  framed 
the  new  organic  law,  meet  our  full  approbation. 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitations,  pages  272, 
^73,  states  the  law  to  be  that  so  far  as  modes  of  procedure  are  con- 
eerned,  a  party  has  no  more  right,  in  a  criminal  than  in  a  civil  action, 
to  insist  that  his  case  shall  be  disposed  of  under  the  law  in  force 
when  the  act  to  be  investigated  is  charged  to  have  taken  place. 
Remedies  must  always  be  under  the  control  of  the  Legislature,  and 
it  would  create  endless  confusion  in  legal  proceedings  if  every  case 
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was  to  be  conducted  only  in  accordance  with  the  rules  of  practice, 
and  heard  only  by  the  court  in  existence  when  its  facts  arose.  The 
Legislature  may  abolish  courts  and  create  new  ones,  and  it  may  pre- 
scribe altogether  different  modes  of  procedure  in  its  discretion, 
though  it  can  not  lawfully  dispense  with  any  of  those  substantial  pro- 
tections with  which  the  existing  law  surrounds  the  person  accused  of 
crime.  • 

So,  too,  on  pages  861  and  362,  he  declares  the  State  may  give  a 
new  and  additional  remedy  for  a  right  already  in  existence,  and  it 
may  abolish  old  remedies  and  substitute  new.  If  a  statute  provid- 
ing a  remedy  is  repealed  while  proceedings  are  pending,  such  pro- 
ceedings will  be  determined  thereby  unless  the  Legislature  shall 
otherwise  provide.  Any  rule  or  regulation  in  regard  to  the  remedy 
which  does  not  take  away  or  impair  the  right  itself  can  not  be 
regarded  as  beyond  the  proper  province  of  legislation. 

An  ex  post  facto  law  is  one  which  is  enacted  after  the  offence  has 
been  committed,  and  which,  in  relation  to  it  or  its  consequences, 
alters  the  situation  of  the  accused  to  his  disadvantage  (A.  and  E. 
Bncy.  of  Law,  Vol,  VII,  p.  625) . 

The  term  is  a  technical  one  and  relates  only  to  penal  and  criminal 
proceedings  which  impose  punishments  or  forfeitures,  and  not  to 
civil  proceeding^  which  affect  private  rights  retroactively.  /&.,  Vol. 
ni,  p.  886. 

It  has  been  held  that  a  law  is  not  ex  post  facto  because  it  changes 
the  manner  of  summoning  and  making  up  the  jury,  as  applied  to  past 
offences. 

Nor  because  it  reduces  the  number  of  peremptory  challenges 
aUowed  the  accused. 

Nor  because  it  increases  the  number  of  such  challenges  allowed 
the  prosecution. 

Nor  because  it  permits  amendments  to  pending  indictments. 

Nor  because  it  authorizes  the  jury  to  fix  the  punishment  at  the 
trial,  which,  under  the  law  in  force  at  the  time  the  offence  was  com- 
mitted, was  fixed  by  the  court. 

Nor  because  it  makes  the  court  the  judge  of  the  law,  whereas  at 
the  time  of  the  offence  the  jury  was.  Am.  and  Eng.  Ency.  of  Law, 
Vol.  7,  p.  631  (note). 

In  all  these  cases  it  was  held  the  change  affected  the  procedure 
only,  and  that  the  new  law  was  applicable  to  the  trial  of  the  offence. 
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So,  too,  we  moat  hold  with  regard  to  the  case  at  bar.  The  accoaed 
hsYiDg  committed  the  offence  before  the  new  law  went  into  opera- 
tion, can  noc  claim  the  impairment  of  any  substantial  right  becaaae 
of  indictment,  trial  and  conviction  thereunder.  The  new  law  doea 
bnt  relate  to  the  remedy,  or  procedure,  which  it  is  the  province  of 
the  law-making  power  to  enact  for  the  ascertainment,  prosecation 
and  conviction  of  crime.  State  vs.  Bates  (UUih),  47  Pac.  78;  Lynn 
vs.  State,  84  Md.  67;  State  vs.  Taylor,  134  Mo.  109;  State  vs.  Gay, 
18  Mont.  51;  Amer.  Dig.  1897,  p.  962,  Sec.  53  (g). 

Another  bill  of  exception  is  leveled  at  the  ruling  of  the  court  a  qua 
admitting  the  confession  of  guilt  made  by  the  accused  to  one  Sol. 
Oanningan,  called  as  a  witness  for  the  State.  The  objection  was  that 
the  confession  was  not  free  and  voluntary,  but  brought  about  by 
inducements  held  out.  *  Also  that  the  signature  of  one  of  the  accased 
to  the  letter  wherein  the  confession  was  made  was  not  proven. 

The  trial  judge  states  the  confession  was  not  offered  or  received 
as  to  Hagan  Clark,  one  of  the  defendants,  and  that  as  to  the  other  two, 
Amos  Caldwell  and  William  Clark,  the  evidence  showed  the  note  was 
written  by  Caldwell  in  presence  of  Clark,  and  was  concurred  in 
by  the  latter,  who  signed  it ;  and  that  this  note  contained  the  same 
recitals  the  two  had  previously  made  voluntarily  to  Canningan,  who 
was  entrusted  by  them  with  the  note  for  delivery  to  the  person  to 
whom  it  was  intended.  It  seems  that  Canningan  was  the  friend  of 
the  accused  and  went  to  the  jail  to  see  them,  taking  some  tobacco 
for  them.  Whil^  there  he  said  to  Caldwell  and  William  Clark:  <'  If 
you  will  tell  the  truth  about  Mr.  Carnes'  money  probably  he  will  help 
you."  Whereupon  they  told  him  to  tell  one  of  the  parties  (not 
Oarnes)  whose  money  had  been  stolen  to  come  to  them  and  they 
would  tell  him  where  his  money  was — that  Hagan,  meaning  Hagan 
Clark,  the  other  accused,  had  it.  This  was  on  Sunday.  On  Tuesday 
following  Canningan  saw  the  party  (Mr.  Terry)  to  whom  the  mes- 
sage was  sent  and  delivered  it.  Whereupon  Terry  said  to  Canningan, 
*'  Tell  them  to  tell  you."  Following  this,  Canningan  again  saw  the 
parties  and  the  incriminating  note  was  written.  All  the  parties 
accused  and  Canningan  were  colored.  Canningan  had  nothing  to  do 
with  the  prosecution,  was  rather  interested  in  getting  the  accused  off 
as  lightly  as  possible.  He  was  the  brother-in-law  of  William  Clark. 
He  was  not  commissioned  by  the  prosecutors  to  see  the  accused  and 
procure  a  confession  from  them.     He  merely  expressed  the  opinion 
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that  Mr.  Oames  would  probably  help  them  if  they  would  tell  the 
truth  about  the  money.  He  made  no  promise  and  was  authorized  to 
make  none.  He  was  not  in  the  service  of  either  Oarnes  or  Terry  and 
did  not  live  on  their  plantations,  but  across  the  river  some  miles 
away.  We  agree  with  the  judge  below  that  '<  coming  from  such  a 
source  the  mere  suggestion  that  the  prosecutor  probably  would  help 
them  does  not  amount  to  such  an  inducement  as  ought  reasonably  to 
attach  such  doubt  to  the  confession  as  would  exclude  it."  Espe- 
cially so  when  it  occurred  more  than  two  months  after  the  crime, 
when  the  accused  parties  were  in  no  confusion  and  laboring  under  no 
excitement  nor  special  dread,  and  were  free  from  improper  influences. 
We  find  no  sufficient  warrant  for  reversing  the  verdict  and  sen- 
tence appealed  from,  and,  accordingly,  the  same  stand  affirmed. 


No.  12,865. 

State  ex  bbl.  New  Iberia  Telephone  Exchange  Company  vs. 

Hon.  Felix  Voorhibs,  Judge,  et  al. 

To  be  legal  and  yalid  a  citation  must  be  addressed  to  the  company  or  corporation, 
and  not  to  the  president  of  the  same. 

The  lack  of  a  legal  and  valid  citation  is  such  a  radical  defect  in  the  proceedings 
that  It  can  be  reached  and  corrected  by  certiorari  exercised  under  the  super- 
Tlsory  Jurisdiction  of  the  Supreme  Court  at  any  stage  of  proceedings. 

A  PPLIOATION  for  Writs  of  CertioraH  and  Prohibition. 
Foster  &  Broussard  for  Relator. 


Respondent  Judge  pro  se. 


Todd  <&  Todd  for  Respondent  Edward  Boyle. 


Sabmitted  on  briefs  May  30,  1898. 
Opinion  handed  down  Jane  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.     Relator  complains  of  the  legality  and  validity  of  the 
citation  which  was  issued  and  served  upon  it,  as  defendant,  in  the 
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suit  entitled  Edward  Boyle  vs.  New  IbfdtiA  Telephone  Exchange 
Company,  in  the  First  Justice  Court  of  Sixth  Ward  of  the  parish  of 
Iberia.   ' 

The  claim  of  the  relator  is  that  the  plaintiff,  Boyle,  filed  his  suit 
against  it  as  a  corporation  domiciled  and  doing  business  in  said 
parish,  upon  a  small '  and  unliquidated  claim  as  the  balance  dne  on 
open  account ;  and  that  its  counsel  at  once  excepted  to  the  citation, 
and  the  exception  was  tried  and  overruled. 

That  its  counsel  filed  an  answer  pleading  a  general  denial,  fully 
reserving  its  rights  under  its  exception;  and  thereupon  the  case  was 
fixed  for  trial,  tried  and  decided  in  favor  of  the  plaintiff,  and  its 
counsel  prosecuted  an  appeal  therefrom  to  the  District  Court,  unsuc- 
cessfully. 

Thereupon  relator's  petition  affirms  '*  that  the  judgment  rendered 
by  said  justice  court,  and  affirmed  by  the  said  District  Court,  is 
erroneous,  illegal  and  absolutely  null  and  void,  and  that  all 
remedies  given  under  the  law  have  been  exhausted  by  him,  except 
this  application  to  have  said  error  and  wrong  corrected,"  etc. 

Relator's  counsel  aver  that  the  absolute  nullity  of  the  citation  in 
the  justice  court,  at  which  its  exception  was  leveled,  consists  in  the 
fact  that,  while  suit  was  brought  against  it  in  its  corporate  capacity 
as  indicated  by  its  title,  no  legal  citation  was  issued  to  or  served  upon 
it  in  the  manner  required  by  law. 

The  respondent  returns  that  the  supervisory  power  of  the  Supreme 
Court  can  not  be  resorted  to,  or  used  as  a  means  of  revising  judg- 
ments of  inferior  courts  *'  which  have  been  rendered  according  to  the 
rules  of  law  and  practice  and  possessed  of  jurisdictional  authority, 
except  when  gross  injustice  has  been  done;"  and  he  further  returns 
that,  in  his  opinion,  '^  the  citation  complained  of  conforms,  in  all 
respects,  with  the  requirements  of  Art.  1077,  C.  ^, — this  ease  origin- 
ating in  a  magistrate's  court,  afid  that  the  provisions  of  Art.  179,  C. 
P.,  do  not  govern  the  case,"  etc. 

He  further  returns  '*  that  under  Art.  857  a  writ  of  certiorari  lies  and 
is  only  issued  when  the  inferior  judge  refuses  to  hear  a  party  or  his 
witnesses,  or  where  he  has  pronounced  sentence  without  having 
cited  him  to  appear." 

The  record  of  the  magistrate's  court  shows  that  the  citation  com- 
plained of  is  of  the  following  form,  viz. : 
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**  State  of  Louisiana,   Parish  of  Iberia,  First  Justice  Ooart,  Sixth 

Ward. 


1 


**  Edwabd  Boyle 
"vs. 
^^  New  Ibebia  Telephone  Exchange,  Cob-  VNo.  137. 
PORATE    Under  Laws    of    Louisiana,  | 
Robert  F.  Hoobett,  IVeatdent.  J 

'^  To  Robert  Hogsetty  President  of  the  New  Iberia  Telephone  Exchange: 

''  Ton  are  hereby  cited  and  required  toappear  in  an  action  brought 
against  the  New  Iberia  Telephone  Exchange,  of  which  you  are 
president,"  etc. 

And  the  defendant's  exception  is  'Hhat  it  has  never  been 
legally  cited,  nor  has  any  legal  citation  been  served  upon  him." 

On  the  trial  in  the  magistrate's  court  no  reasons  were  assigned,  but 
in  the  District  Oourt  on  appeal  the  respondent  said : 

**The  court  being  of  opinion  that  the  citation  excepted  to  is  suf- 
ficient to  bring  the  defendant  corporation  into  court,  possessing  all 
the  requirements  of  law,  being  addressed  to  the  defendant  corpora- 
tion through  its  president,"  etc. 

And  entertaining  that  opinion  he  held  that  the  ruling  of  the  mag- 
istrate's court  was  correct  and  affirmed  the  judgment  appealed  from. 

The  point  made  and  contended  tor  by  the  relator's  counsel  is  that 
the  citation  having  been  addressed  '*  to  Robert  Hog^ett,  president 
of  the  New  Iberia  Telephone  Exchange,"  is  not  a  valid  citation;  that 
in  order  that  it  conform  to  the  requirement  of  the  Oode  it  should 
have  addressed  to  the  New  Iberia  Telephone  Exchange  as  defendant. 
O.  P.  179. 

The  answer  of  the  respondent,  that  the  provisions  of  0.  P.  1077 
must  control  in  all  proceedings  in  magistrate's  court,  is  without 
force,  as  that  article  simply  requires  that  that  officer  shall  upon  the 
fiUng  of  a  suit  '^  immediately  prepare  a  citation  setting  forth  the 
amount  and  nature  of  the  demand,  (and)  to  call  the  defendant 
before  him  to  answer  said  demands,"  etc.,  without  making  any 
requirement  differing  from  those  of  G.  P.  179. 

In  State  ex  rel,  Tazoo  &  Mississippi  Valley  Railroad  Company  vs. 
Montegudo,  Justice  of  the  Peace,  48  An.  1417,  the  question  presented 
herein  was  expressly  decided  and  a  writ  of  certiorari  maintained. 

In  that  case  it  was  held  that  a  citation  addressed  to  the  president 
of  a  railroad  corporation  is  an  absolute  nullity,  and  a  binding  and 
43 


674  SUPREME  OOUBT  OF  LOUISIANA. 

Studebaker  Bros.  Mfg.  Oo.  rn.  Bndom,  Tator,  et  aL 

Talid  jadgment  can  not  be  fonnded  thereon.  It  ahonld  haTe  been 
directed  to  the  railroad  company — citing  the  foregoing  artidea  of 
the  Oode  of  Practice  and  Jacobs  vs.  Frere,  28  An.  626. 

As  we  consider  that  decision  exactly  applicable,  it  is  unnecessary 
to  cite  any  other. 

In  that  case  we  held  that  thus  deciding  would  not  result  in  the 
dismissal  of  plaintiff's  suit,  but  merely  operate  a  continuance  of  the 
cause  for  service  under  a  legal  and  proper  citation;  and  we  annulled 
the  judgment  with  a  reservation  of  right  in  plaintiff  to  have  the 
cause  continued  for  service.  We  will  adopt  that  course  in  the 
instant  cause  and  enter  a  similar  decree. 

It  is  therefore  ordered  and  decreed  that  our  preliminary  writ  of 
certiorari  be  made  peremptory,  and  that  the  judgment  pronounced 
by  the  District  Judge,  and  also  the  one  rendered  by  the  justice  of  the 
peace,  be  and  the  same  are  hereby  annulled  and  set  aside  as  abso- 
lutely null  and  void  because  of  the  illegality  of  the  citation ;  but 
without  prejudice  to  plaintiff's  right  to  proceed  to  judgment  upon 
a  legal  and  proper  citation,  and  that  respondents  be  taxed  with  the 
costs  of  this  proceeding. 


No.  12,845. 
■^Q  ^yj     Studbbakbb  Bbos.  Mfq.  Oo.  vs.  Fbbd.  Entdom,  Tutob,  bt  al. 

hi  12541 

'^K-ffjA        Heirs  of  dead  wife  are  sued  to  make  responsible  for  a  community  d^bt  property 
114   408{  inherited  by  tbem,  which  had  belonged  to  the    community.     IVovatlou   is 

'  pleaded  in  this,  that  suryiring  hubband  had,  after  death  of  wife,  niT^n  his 

own  notes  for  the  antecedent  community  indebtedness,  represented  by  notes, 
which  had  been  surrendered  to  him,  subsequently  sued  on  and  Judsment 
recovered  against  him.  He  is  called  as  witness  by  heirs  to  prove  novation, 
and  was  asked  whether  he  individually,  or  the  heirs,  owed  the  notes  first 
given  (those  of  the  community),  or  any  part  of  them.  Objection  made  and 
sustained  that  this  called  for  the  opinion  of  the  witness: 

Heldt  he  should  have  been  permitted  to  answer  and  if  his  reply  was  in  the  nega- 
tive, to  esEplain  why  no,  by  giving  the  facts  which  lead  in  his  view  to  extin- 
guishment. 


A 
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Lamkin  A  MilUapu  for  Defendants,  Appellants. 


Argaed  and  sabmitted  May  31,  1898. 
Opinion  handed  down  Jane  22,  1898. 


The  opinion  of  the  ooart  was  delivered  by 

Blanghabd,  J.  PlaintifTs  are  manufaotnrers  of  wagons,  carriages, 
bnggies  and  other  vehicles  at  South  Bend,  Indiana. 

Fred.  Endom,  a  business  man  of  Monroe,  La.,  handling  goods  and 
wares  such  as  plaintiffs  manufactured,  opened  an  account  with  the 
latter  in  May,  1889. 

For  several  years  this  account  ran,  purchases  and  payments  being 
made  from  time  to  time.  On  July  1,  1898,  a  balance  of  two  thou- 
sand six  hundred  and  eighty  seven  dollars  and  seventy -eight  cents 
was  due  plaintiffs  and  on  that  day  the  account  was  closed  by  three 
promissory  notes  executed  by  Endom  and  delivered  to  plaintiffs,  each 
note  bearing  that  date  and  being  for  the  sum  of  eight  hundred  and 
ninety -five  dollars  and  ninety  cents,  due  respectively  at  five,  eight 
and  twelve  months. 

At  the  time  the  indebtedness  was  contracted  and  the  notes  exe- 
cated  Mrs.  Oatherine  Endom,  the  wife  of  Fred.  Endom,  was  alive. 
The  community  of  acquets  and  gains  existed  between  this  husband 
and  wife  and  the  indebtedness  was  a  community  obligation.  Mrs. 
Bndom  died  on  the  20th  of  July,  1898,  shortly  after  the  notes  were 
given.  She  left  six  children,  issue  of  her  marriage  with  Fred. 
Bndom.  Several  of  them  were  of  age,  the  others  minors,  of  whom 
their  father  became  tutor,  qualifying  as  such.  All  the  property 
appearing  upon  the  inventory  of  this  tutorship  had  belonged  to  the 
community  which  had  existed  between  the  dead  wife  and  the  sur- 
viving husband. 

When  the  first  note  given  by  Endom  to  plaintiffs  matured,  it  was 
not  paid.  Whereupon  an  agent  of  plaintiffs  appeared  in  Monroe  and 
finding  Endom  unable  to  settle,  it  was  agreed  be^tween  them  that  the 
old  notes  should  be  surrendered  to  Endom  and  new  notes  taken  for 
their  amount,  plus  the  accrued  interest.  This  was  done  on  February 
6,  1894,  at  which  time  the  debtor  executed  four  notes,  each  for 
seven  hundred  and  four  dollars  and  twenty  cents,  payable  to  the 
order  of  plaintiffs  at  stipulated  intervals,  with  interest.    The  new 
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notes  were  delivered  to  plaintiffs  and  they  sarrendered  the  old  onea 
to  Endom.  The  next  day,  by  pablic  act  of  mortgage,  the  latter 
hypothecated  certain  real  property  in  Monroe  to  secnre  payment  of 
the  new  notes.  The  property  so  mortgaged  had  belonged  to  the 
community. 

Endom  paid  none  of  the  notes  thns  secured,  and  in  October,  1896, 
plaintiffs  proceeded  via  ordinaria  to  recover  judgment  on  them,  all 
of  which  had  then  matured,  and  to  enforce  his  mortgage  rights. 
In  speaking  of  the  mortgage  the  petition  of  this  suit  averred  that 
Endom  had  mortgaged  and  hypothecated  to  plaintiffs  **•  all  of  his 
rights  title  and  interest  in  and  to  ^^  the  property  which  is  described. 
This  allegation  differed,  in  this  regard,  from  the  act  of  mortgage 
itself,  which  assumed  to  cover  the  entire  property. 

Judgment  was  prayed  for  against  Endom  for  the  aggregate  sum  of 
the  notes,  with  interest,  etc.,  and  for  recognition  and  enforcement 
of  the  mortgage  ''  on  his  right,  title  and   interest  "  in  the  property. 

No  defence  was  made  and  the  decree  of  the  court  was  in  accord- 
ance with  the  prayer. 

Nothing  in  the  present  record  apprises  us  whether  or  not  this 
judgment  has  been  executed  or  sought  to  be  executed.  Nor,  if  not 
executed,  why  not. 

Two  years  from  the  date  of  this  judgment  the  present  suit  was 
filed. 

The  petition  sets  forth  that  during  the  lifetime  of  his  wife  Fred. 
Endom  had  become  indebted  to  plaintiffs  in  the  manner  hereinbe- 
fore described ;  that  notes  had  been  given  to  cover  the  same ;  that 
these  notes  represented  a  community  obligation ;  that  Mrs.  Endom 
hftd  died  leaving  heirs  and  an  estate ;  that  the  father  had  become 
tutor  of  the  minor  heirs ;  that  subsequent  to  the  death  of  the  wife 
new  notes  for  the  old  ones  had  been  g^ven  by  Endom  and  a  mortgage 
executed  to  secure  payment  of  same ;  that  by  the  substitution  of  the 
new  notes  and  mortgage  the  old  indebtedness  was  not  intended  to  be 
novated;  that  the  property  mortgaged  to  secure  the  new  notes 
belonged  to  the  community;  that  this  mortgage  covered  and  was 
intended  to  cover  the  entire  property;  that  subsequently  suit  was 
brought  on  the  notes  and  to  foreclose  the  mortgage ;  that  the  heirs 
of  Mrs.  Endom  were  not  made  parties  and  the  judgment  only  recog- 
nized the  mortgage  as  operative  on  the  interest  of  Endom  himself  in 
the  property;  that  in  addition  to  this  judgment  against  Endom  plain- 
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tiffs  are  entitled  to  have  their  claim  reoognized  as  a  debt  of  the  com- 
mnnity  and  as  snch  binding  upon  all  of  the  community  property;  and 
that  the  estate  of  the  dead  wife  is  liable  to  them  for  the  full  amount 
thereof. 

The  prayer  is  that  the  major  heirs  of  the  wife  be  made  parties 
defendant;  that  the  minor  heirs  be  cited  through  their  tutor,  and  for 
judgment  against  them  in  8olido  for  the  sum  of  two  thousand  six 
hundred  and  eighty -seven  dollars  and  seventy- eight  cents,  with  eight 
per  cent,  interest  from  July  1,  1893,  recognizing  and  decreeing  same  to 
foe  a  debt  due  by  the  community  and  as  such  binding  on  the  dead 
wife's  share  in  the  community  property. 

It  will  be  observed  that  this  is  not  a  suit  on  the  last  notes  given  by 
Mr.  Endom  to  plaintiffs.  These  were  already  merged  in  the  judg- 
ment rendered  in  the  suit  brought  against  him  individually. 

If  it  be  an  action  on  the  notes  first  given,  those  of  July  1,  1898, 
then  it  is  a  suit  on  notes  not  in  possession  of  plaintiffs,  which  they 
had  surrendered  to  the  debtor,  and  which,  in  all  probability,  are  not 
in  existence  at  all. 

If  it  be  a  proceeding  en  the  original  indebtedness  between  Endom 
and  the  plaintiffs,  then  it  is  an  action  on  an  account  stated,  ^hich 
was  closed  and  liquidated  by  the  notes  of  July  1,  1893. 

Defendants  considered  the  suit  an  action  on  the  notes  first  given 
by  Endom,  those  of  July  1,  1898,  and  prayed  oyer  of  the  same* 
Plaintiffs  answered  this  prayer  for  oyer  by  the  declaration  that  they 
did  not  have  possession  of  the  notes. 

Defendants  then,  as  matter  of  defence  against  the  action,  pleaded 
the  extinguishment  by  novation  of  the  pre-existing  obligation  of  the 
community,  to- wit,  the  notes  of  July  1,  1893,  averring  that  the 
creditor  had,  after  the  dissolution  of  the  community,  received  and 
accepted  the  individual  notes  and  mortgage  of  the  husband  in  lieu 
of  the  notes  of  the  community,  thereby  discharging  the  obligation  of 
the  latter,  and,,  subsequently,  had  sued  on  the  husband's  notes, 
recovered  a  personal  judgment  against  him  and  a  decree  for  enforce- 
ment of  the  mortgage  he  had  given,  in  which  proceeding  respondents 
were  not  cited  or  made  parties  defendant.  They  aver  that  this 
operated  a  renunciation  and  discharge  of  whatever  legal  rights,  if 
any,  there  existed  against  respondents  and  their  property  in  favor 
of  plaintiffs. 
In  any  event  they  allege  they  are  not  liable  personally  and  solid- 
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arily  as  averred  by  plaintiffB,  because  the  sncceBBion  of  their 
deceased  mother  was  not  accepted  anconditioiially,  bat  with  benefit 
of  inventory. 

On  the  trial  plaintiffs  offered  the  depositions  of  two  witnesses,  par* 
ties  in  their  employ,  to  prove  the  allegations  of  their  petition,  to  the 
reception  of  which  testimony  defendants  objected  on  the  gronnd 
that  plaintiffs  had  declared  on  certain  notes  and  that  parol  evidence 
was  not  admissible  to  prove  the  existence  and  contents  of  the  notes 
in  view  of  the  fact  that  there  was  no  allegation  of  their  loss  or 
destruction;  and,  farther,  having  declared  on  notes,  evidence  was 
not  admissible  to  establish  an  indebtedness  on  an  open  account. 

Those  objections  being  overraled  and  the  depositions  received  as 
evidence,  defendants  excepted. 

We  will  not  pass  now  upon  the  question  here  raised  for  the  reason 
that,  in  our  opinion,  the  case  must  be  remanded  on  grounds  herein- 
after stated. 

It  was  error  on  part  of  the  trial  judge  to  exclude  the  testimony  of 
F.  Endom,  offered  as  a  witness  by  defendants  to  prove  the  plea  of 
novation  tendered  in  their  answer.  This  witness  having  been  sworn 
and  having  testified  that  he  was  the  father  of  the  minors  made 
parties  defendant  in  this  suit,  and  having  stated  which  heirs  of  his 
deceased  wife  were  of  age  at  the  time  of  her  death,  was  asked  this 
question:  *<  Do  you  individually,  or  the  heirs  of  Mrs.  Oatherine 
Endom,  deceased,  owe  the  three  notes,  or  any  part  of  them,  men* 
tioned  in  plaintiffs  petition,  viz. :   those  of  date  July  1,  1898?" 

This  was  objected  to  on  the  ground  that  it  called  for  the  opinion 
of  the  witness.  The  objection  having  been  sustained,  defendants 
excepted  and  reserved  a  bill.  Thereupon  the  witness  was  withdrawn 
and  defendants  dosed  their  case. 

Judgment  followed  in  favor  of  plaintiffs  and  defendants  appealed. 

A  motion  to  dismiss  is  filed  here  by  .plaintiffs,  averring  this  court 
to  be  without  jurisdiction  ratione  materim  for  the  reason  that  the 
amount  in  dispute  between  plaintiffs  and  defendants  is  less  than  two 
thousand  dollars. 

There  is  no  merit  in  this  motion . 

While  the  judgpnent  is  against  defendants  Jointly  for  two  thousand 
six  hundred  and  eighty-seven  dollars  and  seventy- eight  cents,  it  is 
ordered  to  be  paid  out  of  the  community  property  inherited  by  the 
heirs  from  their  deceased  mother;  and  it  is  expressly  decreed  that 
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*^  the  said  judgment  in  fay  or  of  plaintiffs  is  a  debt  dae  by  the  com- 
mimity  existing  between  Fred.  Endom  and  Mrs.  Oatherine  Endom^ 
deceased,  and,  as  such,  is  binding  on  her  share  in  the  commnnity 
property."  Besides,  the  prayer  of  plaintiffs'  petition  is  for  judgment 
in  9olido  against  defendants  for  the  sum  mentioned  above. 

The  motion  is  denied. 

While  the  question,  quoted  above,  asked  the  witness,  Endom,. 
might  have  been  put  in  a  less  objectionable  form,  we  think  he  should 
have  been  allowed  to  answer  it  and  then  explain  why  he  considered 
that  neither  he  nor  the  heirs  of  his  wife  owed  the  debt,  if,  so  be  it, 
he  had  replied  to  that  effect. 

He  might,  for  instance,  have  answered:  '<  No,  we  do  not  owe 
them,"  and  then  gone  on  to  narrate  circumstances  connected  with  the 
taking  up  of  the  old  notes  of  the  community  by  the  new  notes  of  the 
surviving  husband  and  the  surrender  of  the  former,  amounting  ta 
legal  novation.  Or  he  might  have  answered  it  was  expressly 
agreed,  as  consideration  of  the  new  notes  and  mortgage,  that  the  old 
should  be  considered  extinguished.  He  was  cut  off  from  making 
either  of  these  replies,  if,  so  be  it,  he  could  make  either.  The 
opportunity,  at  least,  to  give  his  version  of  the  matter  should  have 
been  permitted  him,  and  while  the  better  practice  would  have  been 
to  have  changed  the  form  of  the  questioi^  and  pressed  the  inquiry  in 
a  different  way  instead  of  closing  the  case  abruptly,  we  believe  the 
interests  of  justice,  certainly  a  better  understanding  of  the  case,  call 
for  a  reversal  of  the  judgment  on  this  ground,  and  the  remanding  of 
the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  the  cause 
be  remanded  to  the  court  a  qua  to  be  proceeded  with  according  to 
the  views  herein  expressed  and  the  law ;  costs  of  appeal  to  be  borne 
by  plaintiffs  and  appellees. 


No.  12,819. 
Thb  State  of  Louisiana  vs.  Sandy  Mabdison. 

If  a  wltnee0  resides  in  the  State  of  Mississippi,  and  personal  service  of  a  summons 
can  not,  after  due  dlligenoe  has  been  exercised,  be  made  upon  him,  the  depo- 
sitions taken  before  the  committing  magistrate  maybe  introduced  in  eyidence 
on  the  part  of  the  State. 
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The  opinion  of  the  coart  was  delivered  by 

Watkins,  J.  On  information  the  defendant  was  charged  with 
having  committed  the  crime  of  robbery  by  patting  Alexander  Green 
in  bodily  fear,  by  making  an  assault  apon  him,  and  taking  from  him 
by  force  the  sam  of  twelve  dollars  in  money,  and  stealinir  and  car- 
rying same  away,  and  the  jury  returned  a  verdict  of  '<  guilty  of 
assault  with  intent  to  commit  robbery;"  and  from  a  judgment  and 
sentence  to  imprisonment  at  hard  labor  in  the  State  penitentiary,  he 
prosecutes  this  appeal. 

I. 

The  first  bill  of  exceptions  relates  to  the  admission  in  evidence  on 
the  part  of  the  prosecution,  of  certain  written  testimony  of  the 
prosecuting  witness,  Alexander  Green,  which  had  been  taken  on  the 
preliminary  examiaation,  same  having  been  offered  in  connection 
with  a  summons  which  bad  been  issued  for  the  witness,  and  the 
sheriff's  return  thereon  endorsed,  showing  that  said  witness  could 
not  be  found  in  the  parish,  and  that  his  domicile  was  in  the  State  of 
Mississippi. 

The  contention  of  counsel  for  the  defendant  in  his  bill  of  excep- 
tions is,  that  the  inquiry  of  the  sheriff  disclosed  that  the  witness  had 
been  seen  at  Donaldsonville  in  an  adjoining  parish  about  one  week 
previous;  and  that  it  had  been  reported  that  he  had  a  residence  in 
an  adjoining  parish,  and  that,  in  consequence  thereof,  the  State  bAd 
not  laid  a  proper  or  sufficient  basis  for  the  introduction  of  secondary 
evidence. 
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That  he  had  a  constitatiaiial  right  to  have  the  witnesses  for  the 
prosecntlon  confront  him,  and  that  this  privilege  coald  not  be  legally 
denied  him  under  the  circumstances  related. 

The  trial  judge  assigns  amongst  others  the  following,  reasons  for 
OYerruling  the  defendant's  objection,  viz. : 

That  before  offering  the  testimony  taken  before  him  sitting  as  a 
committing  magistrate,  proof  was  made,  that  the  deputy  sheriff,  to 
whom  a  summons  had  been  delivered  for  said  witness,  ^'had 
inquired  diligently  for  (him)  and  had  not  been  able  to  find  him,  he 
being  then  a  resident  of  the  State  of  Mississippi,"  etc.,  though  there 
was  a  rumor  extant  that  he  had  been  recently  seen  in  an  adjoining 
parish  a  week  previous  to  the  trial. 

That  *'  considering  the  fact  that  the  witness,  Alex.  Green,  was  not 
a  resident  of  Assumption  parish,  but  of  the  State  of  Mississippi,  and 
that  he  was  only  temporarily  in  the  parish  where  the  crime  charged 
was  committed,"  and  that  due  diligence  had  been  shown  on  the  part 
of  the  sheriff  in  searching  for  him  in  the  parish  of  Assumption,  he 
regarded  the  testimony  admissible. 

It  thus  appears  that  the  witness  in  question  resided  in  the  State  of 
Mississippi — that  is  to  say  beyond  the  realm  and  the  jurisdiction  of  the 
court,  and  that  at  the  time  of  the  trial  he  was  out  of  reach  of  the 
process  of  the  court. 

The  statement  of  the  trial  judge  is  that  due  diligence  had  been 
shown  on  the  part  of  the  sheriff  in  making  search  for  the  witness  in 
the  parish  of  Assumption ;  and  there  is  nothing  to  show  that  there 
was  any  truth  in  the  rumor  that  he  had  been,  theretofore,  recently 
seen  in  the  adjoining  parish  of  Ascension. 

On  this  showing  we  think  it  evident  that  the  judge  correctly 
admitted  the  evidence.  The  law  neither  contemplates  nor  requires 
the  performance  of  a  vain  thing;  and  as  it  is  shown  that  the  witness 
resided  in  the  State  of  Mississippi,  the  process  of  the  court  could 
not  reach  him — thus  presenting  an  exception  to  the  constitutional 
requirement  relied  upon. 

II. 

The  s^ond  bill  relates  to  the  portion  of  the  charge  of  the  trial 
judge  to  the  effect  that  on  a  trial  for  the  perpetration  of  the  crime  of 
robbery,  it  was  legal  and  competent  for  the  jury  to  bring  in  a  verdict 
of  *'  guilty  of  assault  with  intent  to  commit  robbery." 
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The  record  shows  that  in  keeping  with  that  instruction  the  jory  so 
found  and  retomed  their  verdict  in  that  exact  form  of  words. 

Oonnsel  for  defendant  contends,  "  that  the  jury  conld  not  find 
accnsed  gnilty  of  a  greater  offence  than  that  charged  in  the  indict- 
ment, and  that  oMault  with  inUfnt  to  e&mimii  TKjAA^ery  was  a  greater 
offence  under  Act  69  of  1896,"  tlian  rM}€ry  as  denounced  by  pro- 
visions of  the  Revised  Statutes. 

A  comparison  must  be  made  of  the  statutes  in  order  to  determine 
the  correctness  of  this  contention. 

The  Revised  Statutes  declare  that  whoever  shall  commit  the  crime 
of  robbery  shall,  on  conviction,  suffer  imprisonment  at  hard  labor  not 
more  than  fourteen  years."     Sec.  809. 

It  further  provides  that  'Mf  upon  the  trial  of  any  person  upon  an 
indictment  for  robbery,  it  shall  appear  to  the  jury  upon  the  evidence 
that  the  defendant  did  not  commit  the  crime  of  robbery,  but  that  he 
did  commit  an  anauVtvoi^  iiitiefni  to  ro6,  the  defendant  shall  not  by  rea- 
son thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty 
to  return  as  their  verdict  that  the  defendant  is  guilty  of  an  assault 
voiih  inUnt  to  rob^  and  thereupon  such  defendant  shall  be  liable  to  be 
punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an. 
indictment  for  feloniously  assaulting  with  intent  to  rob,"  etc.  Sec. 
1068. 

Those  statutes  seem  plain  enough,  and  the  charge  of  the  judge  and 
the  verdict  of  the  jury  are  in  exact  conformity  therewith;  bat 
counsel  cites  and  very  much  relies  upon  the  provisions  of  Act  59  of 
1896,  as  having  repealed,  by  implication,  the  latter  section. 

Let  us  see. 

The  act  referred  to,  in  terms,  amends  Sec.  792  of  Revised  Statutes, 
and  makes  no  reference  to  Sec.  1058. 

The  former  provides  that  '^  whoever  shall  assault  another  by  wil- 
fully shooting  at  him,  with  intent  to  commit  murder,  rape  or  rob- 
bery, shall,  on  conviction  thereof,  be  imprisoned  at  hard  labor,  not 
exceeding  two  years;  and  the  only  change  made  therein  by  the  act 
of  1896  is  to  extend  the  maximum  imprisonment  to  twenty  years. 

In  State  vs.  White,  49  An.  127,  we  had  before  us  the  question  of 
the  implied  repeal  of  Revised  Statutes  Sec.  1058  by  said  act,  and 
declined  to  so  hold. 

We  adhere  to  that  ruling.  See  also  State  vs.  Jonas,  48  An.  1570; 
State  vs.  Shelby,  48  An.  1518;  State  vs.  Toung,  49  AH.  70. 
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As  Revised  Statutes  Sec.  1068  has  not  been  repealed  by  the  pass- 
age of  the  act  of  1896,  its  provisions  are  inforceable,  and  must 
remain  as  a  guide  for  jpdges  and  jaries,  notwithstanding  it  may  be 
conceded  for  the  argument,  that  the  effect  of  the  act  of  1896  is  to 
make  an  assault  with  intent  to  rob,  a  greater  offence  than  robbery ; 
though  we  are  of  the  opinion  that  such  is  not  a  necessary  or  logical 
conclusion. 

The  result  of  our  having  thus  concluded  is  to  sustain  the  judge's 
charge. 

m. 

The  two  remaining  bills  of  exceptions  merely  state  the  two  fore- 
going propositions  in  the  form  of  a  motion  for  a  new  trial,  and  in 
arrest  of  Judgment ;  and  such  being  the  case  the  foregoing  reasons 
are  strictly  applicable  thereto. 

Judgment  affirmed. 


No.  12,806. 
State  bz  bbl.  Patsby  Kblly  Moobb  vs.  Robbbt  ELinolb,  Judgb 

T^WBNTT-SBOONB  JUDIOIAIi  DiSTBIOT  OOUBT,  PABISH  OF  PLAQUB- 
MINBS.  • 

It  being  alleged  by  an  opponent,  claiming  appointment  as  administrator  of  a  sne, 
oe^ion  by  preferenoe,  that  a  prior  applicant  therefor  has  been  Illegally  and 
pr^atnreiy  appointed,  and  that  the  order  of  appointment  and  the  letters  of 
administration  thereunder  issued  are  absolntely  null  and  void  and  nUra  -virMt, 
no  right  or  title  can  absolutely  Test  in  the  appointee  so  long  as  such  opposition 
remains  undisposed  of. 

As,  under  the  law,  no  suspensive  appeal  can  be  taken  by  an  opponent  claiming 
appointment  as  administrator  from  an  adverse  judgment,  radical  defects  and 
illegal  proceedings  of  the  court  in  respect  thereto  are  open  to  examination  by 
the  Supreme  Oourt  in  the  exercise  of  its  supervisory  jurisdiction. 
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state  ex  rel.  Moore  vs.  Judge. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  relief  demanded  has  reference  to  a  contest  in 
the  respondent's  court  over  the  selection  and  appointment  of  a 
legal  representative  for  the  succession  of  one  Oharles  Kelly,  which 
was  opened  by  his  death  in  the  parish  of  Plaquemines  in  July,  1896 — 
the  sole  asset  of  which  is  a  piece  of  real  estate  subject  to  mortgage 
in  favor  of  Frank  Giordano,  the  first  applicant  for  the  appointment. 

The  relatrix  assigns  as  cause  for  her  application  that  the  deceased 
was  'her  natural  father  by  whom  she  had  been  frequently  and 
repeatedly  acknowledged  during  his  lifetime  as  his  natural  daughter, 
And  that  she  was  entitled  to  be  appointed,  by  preference,  adminis- 
tratrix of  said  succession. 

Her  averment  is,  that  on  the  5th  of  October,  1896,  said  Frank 
Oiordano  filed  an  application  to  be  appointed  administrator,  and  was 
by  the  respondent  appointed  and  granted  letters  of  administration 
on  the  seventh  day  thereafter — that  is  to  say,  on  the  17th  of 
October,  1896 — and  that  letters  of  administration  were  issued  to  him 
on  the  third  day  thereafter. 

That  the  law  neither  allows  the  appointment  of  an  administrator, 
nor  the  issuance  of  letters  of  administration,  until  after  the  expira- 
tion of  ten  days  from  the  first  insertion  of  the  notice  of  the  appli- 
cation  in  the  official  newspaper  of  the  parish ;  and  that  the  appoint- 
ment of  Giordano  having  been  made  prior  to  the  expiration  of  that 
delay  the  act  of  the  respondent  was  uUra  vires  and  void,  and  the 
letters  granted  thereunder  were  likewise  illegal  and  void. 

That  neither  the  affidavit,  with  reference  to  the  publication  of  the 
application,  nor  the  certificate  of  the  clerk,  on  the  faith  of  which  the 
respondent's  order  is  alleged  to  have  been  granted,  had  been  in  fact 
filed  in  the  clerk's  office  until  the  19th  of  October,  the  day  previous 
to  that  on  which  the  appointment  of  Giordano  was  made,  and  it  was, 
.therefore,  unauthorized. 

That  under  said  illegal  order  and  letters  Giordano  was  qualified, 
and  immediately  thereafter  he  obtained  an  order  for  the  sale  of  the 
property  of  the  succession  and  caused  the  sale  to  be  advertised. 

That  on  the  28th  of  November,  1896,  she  filed  an  opposition,  in 
which  is  fully  set  forth  the  premature  and  illegal  acts  complained  of, 
and  prayed  for  judgment  annulling  said  order  of  appointment  and  the 
letters  of  administration  which  had  been  thereunder  issued. 

That  during  the  course  of  the  trial  it  was  for  the  first  time  devel- 
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oped  that  her  husband  had  disappeared  some  years  previonsly  and 
that  his  whereabouts  were  nnknown,  and  therenpon  counsel  for 
Giordano  moved  the  dismissal  of  her  opposition  because  of  her  lack  of 
aothorization ;  and  thereupon  opponent's  counsel  replied  by  request- 
ing her  immediate  authorisation  by  the  court  and  that  she  be  per- 
mitted to  prosecute  her  opposition  as  though  she  had  been  author* 
ized  prior  to  the  filing  of  same. 

That  the  respondent  acted  at  once  upon  the  suggestion  of  oppo- 
nent's want  of  authorization  and  orally  directed  that  a  non-suit  be 
entered ;  but  that  counsel  for  relatrix  tendered  his  tDritten  motion  for 
her  authorization  before  respondent's  action  had  been  formally 
entered  upon  the  minutes  of  the  court,  and  he  thereupon  made  and 
signed  the  foUowing  order,  yiz. : 

''Let  Mrs.  Patsy  Kelly  be  authorized  to  prosecute  this  suit. 

'<  ROBBBT  HiNQLB,  Jud^e." 

That  notwithstanding  the  foregoing  order  was  made  and  signed 
on  the  9th  of  December,  1897,  and  filed  in  the  record,  a  judgment 
was  subsequently  signed  and  filed  on  the  6th  of  January,  1898 — very 
nearly  one  month  having  in  the  meanwhile  elapsed — non- suiting 
relatrix  as  opponent  for  want  of  authorization. 

That  thereupon  she  applied  for  a  new  trial,  when  her  application 
was  met  with  the  last  named  decree  of  non -suit,  and  with  the  reply^ 
of  the  respondent  that  a  new  trial  was  inadmissible  when  the  judg- 
ment pronounced  was  one  of  non.- suit,  and  that  his  only  remedy  was 
by  appeal. 

That  well  knowing  a  mispenHve  appeal  would  not  lie  from  an  order 
appointing  an  administifator,  the  relatrix  renewed  her  opposition,, 
adopting  all  the  allegations  of  her  original  opposition,  and  obtained 
the  judge's  order  of  authorization  in  the  following  words,  viz. : 

''  Let  Mrs.  Patsey  Kelley  Moore  be  authorized  to  prosecute  this 
opposition  and  application. 

''  Open  court,  January  6,  1898. 

< '  ROBBRT  HiNGLB,  Judpe." 

Said  renewal  of  the  opposition  and  order  of  authorization  bearing 
same  date  as  the  judgment  of  non- suit  above  referred  to. 

That  thereupon  the  respondent  adjourned  his  court  sine  die,  and 
there  has  been  no  term  of  the  same  held  since  that  date,  and  prior 
to  the  present  application  for  relief  having  been  made,  at  which  the 
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oppoBitton  and  application  for  appointment  by  the  relatrix  could 
iiave  been  fixed  for  trial  or  tried;  bat  that  notwithstanding  that 
fact,  Giordano  was  permitted  to  file  another  petition  for  appoint- 
ment, at  Chambers,  ont  of  term  time,  during  the  vacation  of  conxt, 
and  without  previoos  notice  of  any  kind  to  relatrix,  by  publication 
or  citation,  on  the  26th  of  February,  1898,  the  petitioner  acting  upon 
>  the  assumption  that  opponent  had  not  first  paid  the  costs  of  the 
first  opposition,  and  that  the  payment  of  them  was  a  condition  pre- 
cedent thereto. 

Then  follows  the  following  averment  of  the  relatrix,  viz. : 
<*  That  without  publication  of  this  new  demand;  without  notice  to 
the  relatrix  or  her  counsel ;  without  certificate  from  the  clerk  of  the 
absence  of  opposition,  and  with  full  knowledge  of  the  pending  oppo- 
sition of  relatrix  which  the  Judge  had  himself  authorized  and  signed 
in  this  cause ;  without  any  new  affidavit ;  withdut  a  bond  given  to 
secure  the  letters,  the  former  being  null  and  void  like  the  letters 
(which  were  first  issued) ,  and  which  they  purported  to  secure,  the 
Hon.  Robert  Hingle,  judge  of  the  court,  signed  on  February  26, 
1898,  an  order  granting  letters  of  administration  on  the  estate  of 
relatrix'  father  to  said  Giordano." 

She  further  avers,  that  it  is  under  the  last  named  illegal  order  of 
appointment  and  the  letters  of  administration  thereunder  issued,  that 
Giordano  qualified,  and  procured  the  probate  order  for  the  sale  of 
the  succession  real  estate  of  which  the  relatrix  complains. 

She  further  avers,  '*  that  counsel  for  Giordano  being  well  aware, 
that  said  order  was  illegal,  and  in  fact  a  judgment  rendered  without 
hearing  the  parties,  prepared  a  typewritten  reservation  in  said  order 
which  the  District  Judge  was  induced  to  sign,  to  Frank  Qiordano  of 
any  and  all  contentions  as  to  the  legality  of  all  prior  letters." 

Having  quoted  in  extenBo  and  analyzed  the  allegations  of  the  rela- 
trix' petition,  we  will  also  quote  the  synopsis  which  she  makes  of 
her  demands  as  the  more  accurate  method  of  stating  them,  and 
which  are  of  the  following  tenor,  viz. : 

"1.  Because  (the  respondent)  acted  contrary  to  law  and  exceeded 
his  powers  in  granting  an  order  to  Giordano  for  letters  on  October 
17  (1897) ,  two  days  before  the  clerk  of  the  court  filed  any  certificate, 
and  only  seven  days  after  the  publication  of  first  monition. 

"2.  Because  he  acted  contrary  to  law,  and  exceeded  his  powers 
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in  signing  said  letters  on  the  20th  of  October  (1897) ,  the  ninth  clear 
day  after  the  first  publication. 

<'  8.  Because  any  ruling  upon  a  verbal  motion  to  non-suit  is  always 
within  the  discretion  and  control  of  the  court;  and  that  it  was  Ulegal 
for  the  court  in  one  order  to  authorize  the  (opponent)  to  prosecute 
this  suit,  and  to  subsequently  enter  up  a  judgment  non*  suiting  her  for 
lack  of  authorization. 

^*  4.  Because  It  was  illegal  and  arbitrary  for  the  court  to  declare 
that  she  had  no  right  to  apply  for  a  new  trial  from  a  judgment  of 
non-suit. 

"  6.  That  it  is  and  was  a  denial  of  justice,  and  was  illegal,  arbi- 
trary, null  and  void  for  the  lower  court,  after  authorizing  relatriz  to 
file  and  prosecute  her  opposition  and  applicatiou,  and  after  said 
opposition  and  application  had  been  filed,  to  issue,  out  of  term  time, 
without  bearing  the  parties,  on  an  ex  parte,  petition,  without  bond, 
affidavit,  publication,  or  any  other  notice,  letters  of  administration 
to  the  original  applicant  whose  petition  had  been  steadily  opposed ; 
and  who,  despairing  of  obtaining  such  letters  contradictorily,  per- 
suaded the  court,  by  this  ex  parte  proceeding,  to  ignore  her  formal 
pleadings." 

The  gravamen,  of  the  relatrix'  complaint  is,  that  she  has  no  other 
adequate  and  sufficient  remedy  than  her  application  to  this  court  for 
the  exercise  of  the  supervisory  power,  for  the  reason  that  under  the 
law  she  is  not  afforded  the  remedy  of  a  suapenHve  appeal  from  the 
order  of  court  appointing  Oiordano  administrator;  and  haying  no 
standing  in  court  to  enjoin  the  succession  sale,  the  sole  asset  thereof 
'would  have  been  disposed  of  pending  the  litigation  in  respect  to  the 
appointment. 

In  his  return,  respondent  makes  a  similar  statement  to  that  of  the 
relatriz,  producing  and  annexing  a  certified  copy  of  the  mortuaria, 
and  therefrom  we  make  the  following  extract,  viz. : 

^'  Respondent  represents  that  he  considered,  and  that  he  now  con- 
siders, that  in  order  to  legally  contest  on  January  6,  1898,  the  right 
of  the  said  Frank  Oiordano  to  act  under  letters  of  administration 
actually  issued  to  him  in  that  succession  on  October  20,  1896,  it  was 
necessary  for  the  said  Patsey  Kelley,  after  the  administrator  had  been 
acting  in  his  said  capacity  for  a  full  period  of  fifteen  months,  to  pro- 
ceed by  petition  and  citation  in  a  direct  attack  upon  the  said  appoint- 
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ment,  the  legality  thereof »  and  the  right  of  the  admiDiBtrator  to  fnl- 
fil  the  office. 

*^  For  this  reason,  considering  therefore  that  there  was  no  l^ral 
opposition  pending  on  FA>raary  26,  1898,  if  opponent  had  mistaken 
her  remedy  it  was  not  the  fault  of  respondent ;  and,  at  the  reqaest 
of  counsel  for  the  said  administrator,  reserving  to  the  said  administra^ 
tor  his  full  contention  cls  to  his  rights  in  the  premises  under  the  original 
letters  issued^  and  simply  to  protect  the  title  to  real  estate  which  was  U> 
he  sold  to  further  tf^e  ends  of  justice,  and  enable  tf^e  administrator  to 
convert  into  cash  and  sell  to  better  advantage  the  only  asset  of  the  suc^ 
cession,  consisting  of  a  piece  of  real  estate  which  teas  mortgagedas  afore- 
said,  new  letters  of  administration  were  thereupon  issued  to  Frank 
CKordano,^^ 

The  foregoing  extract  from  the  return  is  a  substantial  verification 
of  the  principal  grounds  which  are  assigned  by  the  relatrix  for  relief 
by  certiorari,  coupled  with  an  amplification  of  the  reservation  be 
made  in  favor  of  Giordano;  but  this  reservation,  taken  in  connec- 
tion with  the  reason  the  respondent  assigns  for  granting  additional 
letters  to  Giordano,  is  utterly  subversive  of  his  entire  theory. 

But  if  this  were  not  so,  an  examination  of  the  exemplications  of 
the  succession  record  completely  sustains  the  complaint  of  the  rela- 
trix and  supplies  any  possible  hiatus  in  her  statement. 

For  it  appears  that  the  opponent  attacked  the  legality  of  the 
original  appointment  as  having  been  prematurely  made,  and  without 
the  administration  of  proper  proof  of  publication  of  the  application. 

To  this  opposition  the  contestee  excepted,  and  his  exception  hav- 
ing been  overruled  he  filed  an  answer,  and  the  trial  began  upon  issue 
thus  joined.  During  the  progress  of  the  trial  the  testimony  devel- 
oped the  fact  that  opponent  was  a  married  woman,  and  the  record 
disclosed  her  lack  of  authorization  to  institute  her  demand.  There- 
upon counsel  for  the  contestee  moved  for  the  dismissal  of  the  rela- 
trix' opposition,  and  the  judge  granted  the  request;  but  at  one  and 
the  same  time  counsel  for  opponent  demanded  of  the  court,  then  and 
there,  to  authorize  her  to  prosecute  her  opposition,  and  the  request 
was  then  granted,  and  an  order  of  authorization  was  signed. 

This,  the  judge  had,  under  the  authorities,  an  undoubted  legal 
right  to  do,  and  once  done,  the  authorization  became  complete  and 
effective;  and  the  judge  was,  thereafter,  without,  any  power  to 
legally  recall  or  revoke  the  same.     And  the  effect  of  the  authorixa<- 
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tion  once  i^anted,  was  to  relieve  the  opponent  of  her  legal  disability 
to  institute  and  prosecute  her  opposition. 

But  the  record  discloses  that  near  thirty  days  subsequently,  the 
respondent  signed  another  decree  of  dismissal  of  relatrix'  opposition 
because  she  had  not  been  duly  authorized ;  and  that  he  thereafter, 
and  upon  the  same  day,  refused  to  grant  a  new  trial  in  her  favor  on 
the  ground  that  the  Oode  of  Practice  did  not  warrant  the  granting 
of  a  new  trial  in  such  a  case. 

Conceding  for  the  argument  only,  that  this  second  decree,  or  judg- 
ment of  dismissal,  had  any  legal  efifect — but  in  fact  we  are  of  opinion 
that  it  had  not — we  think  it  evident  that  the  respondent  entertained 
a  mistaken  notion  of  the  law. 

The  language  of  the  Oode  of  Practice  is  general  in  terms,  and 
their  significance  is  plain.  They  are  to  the  effect  that  ^Hhe  party 
who  believes  himself  aggrieved  by  the  judgment  given  against  him 
may  *  *  *  pray  for  a  new  trial,  which  must  he  granted j  if  there 
he  good  ground  for  the  same,^*  etc.     Art.  658.     (Our  italics.) 

Was  not  a  judgment  given  against  the  opponent  when  her  demand 
was  dismissed? 

It  will  not  do  to  say  that  this  dismissal  was  really  one  of  non-suit, 
only  when  the  immediate  effect  of  the  decree  was,  at  the  same  time, 
to  deprive  opponent  of  the  right  of  suspensive  appeal,  altogether, 
therefrom. 

But  the  judge  confessed  his  own  want  of  confidence  in  the  posi- 
tion he  had  taken,  by  granting  to  Oiordano  new  letters;  but  being 
ex  parte,  the  order  had  no  effect  with  regard  to  the  relatrix  whose 
opposition  was  still  pending. 

This  whole  proceeding  is  manifestly  illegal  and  unwarranted  in 
law. 

It  is  therefore  ordered  and  decreed  that  the  preliminary  writ  of 
certiorari  be  made  absolute,  and  that  the  judgments  and  decrees 
complained  of  be  decreed  illegal ;  and  that  same  be  annulled  and 
avoided,  and  the  opposition  of  the  relatrix  be  reinstated  for  trial 
according  to  law ;  and  that  the  respondent  be  taxed  with  cost. 
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No.  12,469. 

Ernbst  Dionnb  vs.  New  Ibbria  RspnoNa  and  FijAJtrmaa 

Association. 

A  contract  which  oontalna  a  stipulation  to  the  effect  that  the  obligor  guarantees 
the  trade  of  hts  laborers  and  lessees  to  the  tenant  of  his  storehouse,  so  far  as  he 
Is  able  to  control  the  same,  Is  not  an  agreement  to  coerce  the  laborers  and 
lessees  to  purchase  goods  from  the  proprietor  of  the  store.  Hence,  suck  a  oon- 
tract  Is  not  eontro  honot  morts. 

A  PPEAL  from  the  Nineteenth  Jadicial  District  Oonrt  for  the  Parish 
'**•    of  Iberia.     Voorhies,  J, 


Walter  J.  Burke  for  Plaintiff,  Appellee. 


Foster  A  Broussard^  T,  H,  Thorpe  and  Andrew  Thorpe  for  Defend 
ant,  Appellant. 


Argaed  and  submitted  December  27,  1897. 
Opinion  handed  down  Febmary  23.,  1898. 
Rehearing  refased  May  80,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiff  alleges  that,  during  the  year  18^4,  he  was 
solicited  by  the  defendant  corporation,  represented  by  William  Tay- 
lor as  its  authorized  agent,  to  go  upon  the  Morbihan  plantation,  in 
the  parish  of  Iberia,  of  which  it  was  owner,  and  then  in  cultivation, 
and  to  open  a  store  thereupon  *'  as  a  convenience  to  the  laborers 
and  others  on  said  plantation." 

That  he  yielded  to  its  request  and  accepted  a  lease  of  a  storehouse 
on  said  plantation,  and  in  the  written  contract  of  lease  is  the  follow- 
ing stipulation,  viz. : 

''The  lessor  will  guarantee  the  payment  of  all  accounts  made  by 
their  employees  in  the  store  with  their  knowledge  and  consent,  to  the 
extent  of  wages  due  them ;  and  further  guarantee  the  trade  of  their 
lessees  and  labor  in  so  far  as  they  are  able  to  control  same,  and  the 
payment  of  all  accounts  contracted  by  them." 

The  original  lease  was  signed  by  the  defendant  company  repre- 
sented by  Wm.  R.  Taylor,  as  manager,  accepted  by  the  plaintiff, 


FIFTIETH  ANNUAL  REPORTS,  1898.  891 

DIonne  tb.  Rellning  and  Planting  Association. 

and  their  signatiireB  were  attested  by  two  witnesses ;  and  the  danse 
above  qaoted  and  relied  upon  is  endorsed  thereon  as  a  marginal 
Jiote,  and  signed  in  like  manner. 

The  representations  of  the  plaintiff  are  that  the  defendant  had  in 
its  employ  a  large  number  of  laborers  on  said  plantation  during  the 
years  1894  and  1896,  while  the  lease  was  in  force,  to  whom  he  sold 
merchandise  and  made  advances;  and  that  when  living  op  to  its 
t)ontract  the  association  was  in  the  habit  of  deducting  from  the 
wages  of  laborers  and  employees  the  amount  of  their  store  accounts; 
fltill  in  many  cases  *  *  *  it  failed  to  deduct  the  amount  due 
him,  and  caused  him  to  lose  the  collection  of  these  various  amounts 
due  him  from  the  various  parties  whose  names  and  the  amounts 
which  each  respectively  owes,  are  set  forth  in  a  statement  annexed," 
etc.,  aggregating  one  hundred  and  ninety -five  dollars. 

He  further  represents  that  during  the  continuance  of  his  lease  the 
defendant  collected  from  the  various  laborers  and  employees  on  said 
plantation  various  sums  due  him  by  said  laborers  and  employees  for 
merchandise  sold  and  advances  made,  aggregating  one  thousand  dol- 
lars, and  has  failed  to  pay  over  or  account  for  same. 

He  further  represents  that  not  only  the  said  association  did  not 
eecure  to  him  the  trade  of  its  laborers  and  employees,  as  it  guaran- 
teed to  do,  but,  on  the  contrary,  it  encouraged  the  tenants  to  open 
competition  with  him  in  his  business  by  encouraging  their  laborers 
and  employees  to  purchase  merchandise  from  other  persons ;  and 
that  this  competition  caused  him  a  loss  of  two  thousand  dollars, 
which  the  defendant  association  owes  him  under  its  contract. 

He  avers  full  compliance  with  all  the  terms  of  his  contract,  and 
that  he  placed  defendant  in  mora  before  the  institution  of  suit;  and 
fais  prayer  is  for  judgment  for  the  three  several  sums  demanded, 
aggregating  three  thousand  one  hundred  and  ninety- five  dollars, 
with  legal  interest. 

To  the  petition  are  annexed  lists  A,  B,'  and  C,  on  which  are  given 
the  names  of  the  defendant's  laborers  and  the  amounts  of  their 
accounts  on  which  the  plaintiff's  demands  are  founded. 

The  defendant's  answer  is  a  general  denial. 

After  considerable  testimony  had  been  taken,  and  much  difficulty 
having  been  experienced  in  establishing  certain  facts,  plaintiff's 
counsel  tendered  and  filed,  over  the  defendant's  objections,  a  sup- 
plemental petition,  and  thereto  annexed  interrogatories  on  facts  and 
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articles  to  the  vice  president  of  the  defendant  company;  and  the 
defendant's  counsel  filed  an  answer  and  set  out  several  objec- 
tions, viz. : 

(1)  That  the  petition  came  too  late;  (2)  that  the  materiality  of 
the  testimony  is  not  alleged ;  (3)  that  there  is  no  affidavit  attached 
to  the  motion ;  (4)  that  the  interrogatories  propounded  are  imma- 
terial to  the  issue. 

On  the  conclusion  of  the  trial  the  judge  a  quo  assigned  the  follow- 
ing  reasons  for  his  judgment,  viz. : 

''  The  court  finds  that  this  case  is  predicated  on  a  written  contract 
of  lease  entered  into  between  the  plaintiff  on  the  one  side  and  Wm. 
R.  Taylor,  acting  as  the  agent  of  the  defendant  corporation,  on  the 
other  side. 

^'  The  court  is  of  opinion  that  the  right  and  power  of  Wm.  B. 
Taylor  to  make  this  agreement  has  been  satisfactorily  shown,  and 
that  the  contract  has  been  satisfied  by  the  silent  acquiescence,  by 
the  acts  and  admissions  of  the  president  and  other  accredited  agents 
of  the  defendant  corporation,  as  well  as  their  business  relations  with 
the  plaintiff. 

^^  The  court  considers  as  not  written  that  part  of  the  contract 
wherein  the  defendant  binds  itself  to  coerce  its  laborers  to  purchase 
from  the  plaintiff,  believing  that  part  of  the  contract  to  be  against 
public  morals  and  public  policy,  and  not  enforceable. 

'*  The  court  is  of  opinion  that  the  accounts  designated  on  lists  B 
and  C,  amounting  to  a  total  of  four  hundred  and  fifty-five  dollars  and 
twenty- two  cents  are  due  the  plaintiff  by  the  defendant  corporation 
and  must  be  paid. 

*'The  evidence  regarding  accounts  carried  on  list  A  is  not  satis- 
factory, and  plaintiff's  demand  for  the  amount  represented  by  it  must 
be  denied. 

<*  The  court  is  of  opinion  that  no  damages  can  be  awarded,  as  none 
have  been  proven." 

On  this  statement  the  court  pronounced  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  four  hundred  and  fifty -five  dollars  and 
twenty -two  cents  with  legal  interest  from  judicial  demand ;  and  from 
i  that  judgment  the  defendant  prosecutes  this  appeal. 

In  this  court  the  plaintiff  and  appellee  has  filed  no  answer  to  the 
appeal  nor  requested  any  amendment  of  the  judgment  which  is 
appealed   from;  hence  the  only  question  is  whether  the  judgment 
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«hall  be  affirmed  as  It  stands  or  reduced .  It  can  not  be  increased; 
and  list  A  and  the  plaintiff's  demand  for  damages  are  not  before  us 
at  all. 

The  argument  in  the  brief  of  defendants'  counsel  is  chiefly  directed 
to  the  two  propositions,  (1)  that  the  authority  of  Wm.  R.  Taylor  in 
fligaing  the  act  of  lease  to  the  plaintiff  is  not  fully  and  satisfactorily 
sfaown;  (2)  that  a  contract  which  is  illegal  in  respect  to  one  of  sev- 
eral considerations  is  illegal  as  to  the  whole. 

The  record  discloses  that  the  first  proposition  was  the  subject  of 
much  controversy  during  the  progress  of  the  trial,  and  this  resulted 
in  a  great  number  and  variety  of  objections  being  reserved,  but  upon 
a  fair  consideration  of  the  whole  evidence  they  have  disappeared 
altogether. 

Conceding  the  law  to  be  on  the  second  proposition  as  claimed  by 
eoansel  for  the  purpose  of  the  argument,  we  must  say  that  we  are 
<lisinclined  to  consider  the  clause  of  the  contract  referred  to  by  the 
District  Judge  as  one  binding  it  **  to  coerce  its  laborers  to  purchase 
from  the  plaintiff,"  and,  therefore,  not  a  contract  contra  bonos  mores. 
The  clause  is  in  those  words,  viz. : 

<*And  further  guarantee  the  trade  of  their  lessees  and  labor  in  so  far 
SB  they  are  able  to  control  same,"  etc. 

We  do  not  construe  that  phraseology  as  intimating  even  the 
employment  of  force. 

The  corporation  had  a  perfect  legal  right  to  guarantee  the  trade  of 
the  lessees  and  laborers  as  far  as  it  toos  able. 

In  this  view  of  the  contract  the  law  cited  and  relied  upon  by  the 
defendants'  counsel  is  not  applicable,  but  it  can  not  benefit  the 
plaintiff  by  entitling  him  to  an  Increase  of  the  judgment,  as  he  prayed 
for  no  amendment  of  it. 

An  attentive  examination  of  the  case  has  satisfied  us  that  the  judg- 
ment appealed  from  has  done  substantially  justice  between  the 
parties. 

Judgment  affirmed. 

Brbaux,  J.  concurs  in  the  decree. 
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fiO  m  No.   12,766. 

f  106  664  ' 

State  of  Louisiana  vs.  Ruben  Downs. 

A  demand  on  the  part  of  the  defendant's  oounsel  that  the  prosecuting  witness  be 
qualified  touching  her  competency  comes  too  late  after  she  has  been  sworn  in 
chief  and  her  Interrogation  actually  commenced. 

It  Is  not  the  right  of  counsel  for  an  accused  to  require  the  testimony  of  a  witness 
upon  cros8>ezamination  to  be  reduced  to  writing.  The  law  limits  that 
right  to  testimony  which  appertains  to  some  question  of  law  raised  on  a  bill 
of  exceptions  and  to  be  decided  by  the  Supreme  Court. 

A  PPEAL  from  the  Twelfth  Judicial  District  Court  for  the  Pariah 
^     of  Oalcasiey.    Read,  J. 


M.  J.  Cunninghamj  Attorney  General,  and  A.  R.  MiteheU^  DiBtrici 
Attorney  (P.  A.  Simmons^  Jr.,  of  Ooansel),  for  Plaintiff,  Appellee. 


Kldnpeter  A  Kleinpeter  and  R.  L,  Belden  for  Defendant,  Appellant. 


Sabmitted  on  briefs  March  26,  1898. 
Opinion  handed  down  Apzil  4,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  accused  was  indicted,  tried  and  convicted  of 
the  crime  of  rape,  and  sentenced  to  life  imprisonment  in  the  peni- 
tentiary, and  rests  his  appeal  npon  two  bills  of  exception,  and  a 
motion  for  new  trial — the  defendant  having  been  accused  of  ravish- 
ing Florence  Pool,  a  colored  girl  of  nine  years  of  age. 

I. 

The  first  bill  of  exceptions  taken  by  the  defendant  relates  to  the 
refusal  of  the  trial  judge  to  permit  the  prosecuting  witness  to  be  sworn 
and  examined  during  the  progress  of  the  trial  touching  her  com- 
petency as  a  witness — the  objection  made  and  sustained  being  that 
the  request  came  too  late  after  he  had  been  sworn,  and  her  inter- 
rogation as  a  witness  actually  commenced. 

We  extract  the  following  from  counsePe  brief,  p.  6,  viz. : 

The  first  bill  is  as  follows,  to-wit: 

*'Be  it  remembered  that  on  the  trial  of  the  above  cause  the  prose- 
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catrix,  Florence  Pooli  was  duly  called  and  sworn  as  a  witness  for  the 
State,  and  pending  the  Riving  of  her  testimony  in  chief  *  *  * 
Oonnsel  for  the  accnsed  requested  that  the  witness  be  qnalifled 
touching  her  competency  as  to  the  appreciation  of  an  oath,  or  her 
accountability  to  her  maker  in  the  event  of  her  false  swearing,  she 
being  a  female  negro  child  of  nine  years  of  age. 

«  The  conrt  overmled  the  reqnest  on  the  gronnd  that  it  came  too 
late— after  the  witness  had  been  tendered  and  sworn  as  a  witness  and 
her  testimony  already  begnn,  bat  with  the  reservation  of  right  to 
assail  credibility  on  cross-examination." 

Replying  thereto  the  Attorney  Qeneral  makes  reference  to  the  fol- 
lowing authorities  as  sustaining  the  ruling  of  the  court,  viz. : 

The  ruling  of  the  court  was  correct.  Mr.  Wharton  says:  "The 
law  on  grounds  of  policy  presumes  that  all  witnesses  tendered  in  a 
court  of  justice  are  not  only  competent  but  credible"  *  *  * 
Wharton's  Or.  Ev.,  par.  868. 

Again  that  author  says:  <<A  party  who  knows  objections  to  the 
competency  of  a  witness  can  not,  so  it  has  been  held,  hold  back  such 
objection  until  the  witness  has  been  examined,  and  then  raise  the 
objections  if  the  witness'  testimony  prove  unfavorable"  *  *  * 
Par.  859. 

While  there  may  be  some  doubt  of  the  perfect  accuracy  of  the 
ruling  of  the  trial  judge,  as  the  witness  had  only  just  been  sworn  in 
chief  when  the  defendant's  counsel  made  their  request,  we  think 
the  ends  of  justice  were  subserved  by  the  reservation  of  the  right  of 
defendant's  counsel  to  assail  the  credibility  of  the  witness  on  cross- 
examination. 

n. 

The  second  bill  of  exceptions  relates  to  the  refusal  of  the  trial 
judge  to  permit  the  testimony  of  the  prosecuting  witness  aforesaid 
to  be  taken  down  in  writing  as  requested  by  the  defendant's  counsel. 

The  judge  assigned  as  his  reason  for  having  so  refused  the  request, 
that  **the  ruling  of  the  court  above  complained  of  was  made  because 
no  reason  was  apparent  or  assigned  for  such  coarse,  and  which  if 
acquiesced  in  by  the  conrt  would  have  materially  retarded  the  cause 
and  obstructed  the  business  of  the  court." 

We  think  the  ruling  of  the  judge  was  correct;  not  only  for  the 
reason  which  he  assigned,  but  for  the  stronger  one  that  the  law  does 
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not  warraut  the  redaction  of  the  testimony  of  a  witness  to  writing 
ander  the  circamstances  related. 

The  statute  provides  '^  that  on  the  trial  *  *  *  when  an  objec- 
tion shall  have  been  made  and  a  bill  of  exceptions  reserved,  the 
court  shall  at  the  time  and  without  c'elay  order  the  clerk  to  take 
down  the  facts  upon  which  the  bill  has  been  retained" — to  be 
attached  to  the  bill  in  case  of  appeal.     Act  113  of  1806. 

But  the  proposition  of  the  defendant  was  to  have  the  testimony 
of  the  prosecuting  witness  on  cross-examination  on  the  merits 
reduced  to  writlnjif — an  altogether  difTerent  situation. 

Neither  the  language  nor  the  spirit  of  the  law  justifies  the  conten- 
tion of  defendant's  counsel. 

The  testimony  sought  to  be  reduced  to  writing  appertained  to  the 

guilt  or  innocence  of  the  accused,  and  not  to  a  question  of  law  for 

this  court  to  decide. 

III. 

The  ground  of  the  defendant's  motion  for  a  new  trial  is,  that  the 
verdict  of  the  jury  was  contrary  to  law  and  evidence.  In  keeping 
with  the  uniform  current  of  our  jurisprudence  we  can  not  enter  upon 
a  discussion  of  that  question,  as  it  is  predicated  upon  the  facts 
adduced  on  the  trial. 

We  find  no  error  in  the  ruling  of  the  trial  judge. 

Judgment  affirmed. 


No.  12,687. 
Statb  bx  rbl.  p.  St.  Amand  vs.  Bank  of  Oommbbgb. 

A  tax  aFseased  against  money  in  possession  of  the  liquidators  of  an  Insolvent 
bank  Is  neither  Illegal  nor  anconstitutlonal*  as  It  oomes  within  the  designa- 
tion of  both  the  Constitution  and  revenue  law  as  property  which  Is  subject  to 
taxation. 

APPEAL  from  the  Civil  District  Oourt  for  the  Parish  of  Orleaos. 
Kingy  J, 


Clegg  &  i^axai&ro  and  ChoA,  J.  TMard  for  Liquidators  of  the  Bank 
of  Commerce,  Appellee. 


Samuel  J,  QUmore,  City  Attorney,  and  W.  B,  SommerviHe^  Assistfto^ 
Oity  Attorney,  for  City  of  New  Orleans,  Opponent,  Appellant. 
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Submitted  on  briefs  March  22,  1898. 
Opinion  handed  down  April  4,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  appeal  is  prosecuted  by  the  city  of  New  Orleans 
from  a  judgment  dismissing  its  opposition  to  an  account  filed  by  the 
liquidators  of  the  Bank  of  Commerce,  proposing  to  distribute  among 
the  privileged  and  ordinary  creditors  thereof  the  sum  of  one  hundred 
and  ten  thousand  five  hundred  and  eighty -nine  dollars  and  eighty- 
seven  cents,  the  claim  of  the  city  being  for  the  sum  of  four  hundred 
dollars  taxes,  with  first  lien  and  privilege  upon  the  funds  in  the 
hands  of  the  liquidators.  i 

The  amount  claimed  was  not  entered  upon  the  account,  and  the 
demand  of  the  city  is  that  it  should  be  placed  thereon,  and  paid  by 
preference. 

From  the  tax  bill  in  evidence  it  appears  that  the  assessment  was 
made  for  the  year  1897  of  twenty  thousand  dollars,  of  ''money  in 
possession  "  of  the  liquidators  of  the  Bank  df  Commerce. 

On  the  trial  of  the  opposition  it  was  agreed  by  counsel  that  the 
case  was  to  be  submitted  and  tried  solely  upon  the  question  of  the 
legality  and  constitutionality  of  the  tax ;  and  on  the  submission  the 
Judge  a  qwo  held  that  the  tax  was  illegal,  and  dismissed  the  opposi- 
tiotk  of  the  city. 

The  city  attorney  applied  for  a  new  trial,  and  same  was  refused ; 
and  in  the  course  of  his  reasons  for  judgment  the  judge  a  quo^  among 
other  things,  said  that  in  his  opinion  the  ''  contention  of  the  liquida- 
tors of  the  bank  is  correct ;  that  the  money  in  their  hands  is  there  as 
officers  of  this  court,  which  is  a  department  of  government,  and 
property  in  possession  of  the  government  is  not  liable  to  taxation." 

In  the  brief  of  counsel  for  the  liquidators,  the  position  is  taken, 
that  the  assessors  have  assessed  '^  money  in  possession "  of  the 
Bank  of  Commerce,  notwithstanding  it  is  no  longer  in  existence,  its 
charter  having  been  forfeited  ,by  a  judgment,  and  liquidators 
appointed  "  to  collect  the  assets  and  distribute  them  among  the 
creditors." 

«  That  the  stock  of  the  bank  has  been  completely  wiped  out,  and 
whatever  money  comes  into  the  hands  of  the  liquidators  is  the  prop  - 
erty  of  the  depositors. 
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"  In  addition  to  the  reasons  given  by  the  judge  a  qito  for  declaring^ 
the  assessment  and  tax  illegal  and  nnconstitntional,  it  is  submitted, 
that  the  effort  of  the  city  to  assess  and  tax  moneyB  belonging  to  th^ 
depositors  of  a  bank  is  clearly  an  attempt  at  double  taxoMon.^^ 
In  oar  opinion  neither  position  is  at  all  tenable. 
The  paramount  law  declares,  that  '*  all  property  shall  be  taxed." 
Constitution,  Art.  208. 

Another  articles  enumerates  certain  exemptions  from  property 
taxation,  but  '<  money  in  possession  "  of  neither  individual  nor  bank 
is  found  within  its  designation.     Art.  207. 

The  terms  of  ,  the  revenue  statutes  just  as  imperatively  require 
that  '^  all  property  situated  within  the  State  of  Louisiana  "  shall  be 
taxed.     Sec.  1,  Act  85  of  1888. 

A  more  recent  statute  provides  in  terms  that  ^'all  property  held, 
controlled,  or  administered  in  each  separate  capacity  as  president, 
cashier,  treasurer,  liquidator^  assignee,  master,  superintendent, 
manager,  sequestrator,  receiver^  trustee,  stockholder,  depository, 
warehouseman,  keeper,  curator,  tutor,  executor,  administrator, 
legatee,  heir,  beneficiary,  father,  agent,  attorney,  usufructuary, 
mandatory,  flduciaryj  or  official  oopaeit]^,"  shall  be  taxed.  Sec.  1, 
Act  106  of  1890. 

The  moneys  in  the  hands  of  the  liquidators  were  realized  by  them^ 
from  collections,  and  are  in  no  sense  deposits;  but  if  they  wer» 
deposits,  same  would  become  eo  instanti  property  of  the  bank!  ot 
which  the  depositors  would  be  creditors  merely. 

The  account  of  the  liquidators  sh«)ws  that  there  is  a  large  sum  in 
their  hands  ready  for  distribution  among  the  depositors  of  the  defunct 
bank  as  creditors. 

Forsooth,  that  the  liquidators  are,  in  a  qualified  sense,  officers  of 
the  court,  does  not,  in  our  opinion,  shield  the  funds  in  their  handa 
from  taxation. 

Neither  the  charge  of  illegality  or  unconstitutionality  of  the  tax  is, 
in  our  view,  sustainable.  The  judgment  appealed  from  must  be 
reversed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  and  it  is  further  ordered  that  the 
liquidators  amend  and  so  restate  their  account  as  to  include  the 
amount  of  the  tax  claimed  with  interest,  and  that  all  costs  be  taxed 
against  the  bank  in  liquidation. 

NiCHOLLS,  C.  J.,  recused. 
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No.  12,662. 
Stats  of  Louisiana  vs.  William  P.  Nioholls. 

The  nine  bnndred  and  seventh  seotion  of  the  Bevlsed  Statutes  making  it  an 
offence  for  any  presidents,  cashiers  or  others  in  theseryioe  of  chartered  banks 
'*  to  knowingly  and  wllfally  embezzle  or  convert  to  bis  own  use  tbe  funds  of 
the  bank  furnishes  a  complete  deflnitlon  of  crime;  embezzlement  has  a  tech- 
nical meaning;  without  addition  is  of  common  use,  and  the  violation  of  trust 
or  duty,  the  Incident  of  embezzlement,  is  implied  in  the  section  by  the  relation 
it  implies,  if  not  states,  between  the  president  or  cashier  and  the  funds  of  the 
bank.  Bevlsed  Statutes  of  the  United  States,  Sees.  5309,  6471,  5475, 4696;  Second 
Arohbold,  p.  660;  120  U.  S.  8M;  156  U.  S.  429;  107  U.  S.  866. 

It  suffices  that  an  indictment  for  an  offence  fully  defined  by  the  statute  follows 
the  words  of  the  statute.  1  Bishop,  Criminal  Procedure,  Sec.  856;  Wharton» 
C.  L.  1st.,  Sees.  834,  862 ;  83  An.  572 ;  107  U.  S.  668. 

Tl&is  seotion  though  from  a  legislative  act  of  1821,  when  all  banks  in  tliis  Stats 
existed  under  special  charters,  can  not  be  restricted  to  such  banks,  but  extends 
to  all  banks  whether  holding  their  franchises  under  special  legislative  act  or 
under  the  general  law  for  the  creation  of  corporations,  especially  in  view  of 
the  fact  that  since  1866  the  offence  has  been  part  of  the  crimes  code  of  the 
State  extending  to  embezzlements  by  presidents  and  others  In  the  service  of 
ail  chartered  banks.  Acts  1866,  No.  120,  Sec.  88;  Pierce  A  King's  Bevisory  Legis- 
lation of  1852,  p.  192.  Sec.  48;  Act  No.  166  of  1856;  Revised  Statutes,  1870,  Sec.  907. 

W^hen  the  charge  is  that  the  good  character  of  the  accused  is  testimony  to  be 
weighed  and  considered  with  all  other  evidence,  and  to  have  the  weight  to 
which  the  jury  conceives  it  entitled.  It  is  not  error  to  refuse  further  special 
instructions  asked  on  behalf  of  the  accused  that  propose  to  Instruct  only  as  to 
the  tendency  of  character,  testimony  to  benefit  the  accused  under  hypothetical 
phases  of  the  testimony ;  If  special  instructions  are  given  they  must  cover  the 
whole  law  on  the  point,  and  the  jury  Instructed  that  testimony  of  the  good 
character  of  the  accused  Is  unavailing  against  positive  testimony  of  guilt. 
3  Bice,  p.  607,  Sec.  378;  1  Bishop  Crim.  Procedure,  Sec.  489;  Thompson  on 
Jury  Trials.  Sec.  4244;  4  Mason,  p.  610. 

When  the  charge  is  accurate  and  complete  as  to  the  presumption  of  Innocence  and 
its  effect  as  evidence,  the  conviction  will  not  be  set  aside  because  the  court  in 
the  course  of  Its  explanatloh  on  another  point, /.«.,  reasonable  doubt,  stated 
tbe  jury  are  not  to  go  beyond  the  testmony  to  seek  for  doubts,  must  conflne- 
themselves  to  the  testimony  and  not  resort  to  extraneous  doubts  or  circum- 
stances. 

The  tendency  of  all  authority  is  to  sustain  Instructions  that  substantially  em- 
body tlie  law  applicable  to  the  case,  though  not  in  the  precise  words  of  the 
statute  or  in  the  frame  requested  on  behalf  of  the  accused,  and  it  is  equally 
dear  that  repetition  of  that  already  substantially  charged  can  not  be  exacted. 
41  An.  677, 606 ;  87  An.  619;  86  An.  1180, 1068;  37  An.  61. 

Instructions  asked  on  behalf  of  the  accused  requiring  qualifications  are  properly 
refused.   86  An.  769, 776. 

In  explaining  "  embezzlement  "  used  in  this  section,  it  is  not  error  to  illustrate 
the  offence  for  the  court  to  refer  to  the  used  methods  of  proof  of  general  ao- 
oeptance,  nor  can  such  illustrations  be  understood  as  changing  the  statutory 
embezzlement  with  which  the  accused  is  charged. 


50   609 
117    872 
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The  cashier  of  a  bank,  Is  in  legal  contemplation,  the  custodian  of  its  funds.  The 
Section  907  of  the  Revised  Statutes  was  designed  to  punish  embezzletnents  of 
the  president,  cashier  or  others  in  the  service  of  the  bank,  whether  or  not 
legally  charged  with  the  custody  of  the  bank's  funds,  hence  the  instruction, 
reasonably  construed,  was  not  erroneous  that  in  tbe  prosecutions  under  Chat 
section  the  actual  custody  of  the  money  by  the  accused  must  not  be  shown. 

Nor  will  the  verdict  be  set  aside  because  in  explaining  the  Intent  to  constitute  the 
offence  of  **  wilfully  and  knowingly  **  embezzling  and  converting  the  funds  of 
the  bank,  the  trial  Judge  stated  in  effect,  that   the   embezzlement  was  the 
fraudulent  appropriation  of  another's  property;  tbat  the  Intent  of  the  accused 
to  appropriate  to  his  own  use  must  have  existed  at  the  time  of  the  appropria- 
tion charged  to  constitute  the  offence;  that"  an  act  was  wilfully  done  when 
done  without  reasonable  belief  it  was  lawful;"  these  and  similar  expressions 
of  the  trial  Judge  announcing  with  reasonable  accuracy  the  criminal  intent 
essential  to  the  crime. 

The  refusal  to  allow  a  challenge  for  cause  is  no  ground  to  set  aside  the  verdict 
when  the  juror  did  not  serve  and  the  Jury  is  completed  without  exhausting 
the  peremptory  challenges  of  the  accused.    35  An.  316 ;  38  An.  480 ;  43  An.  366. 

A  PPEAL    from    the    Criminal    District  Court   for  the  Parish    of 
•**■    Orleans.     Baker,  J, 


M.  J.   Cunningham^  Attorney  General,  and  R.  H,   Marr,  District 
Attorney,  for  PlaintiiT,  Appellee. 


Beattie  <&    Beofttie,  T.  Marshall    Miller,    Chandler    C   Luzenherg, 
Charles  Louque  and  Lawrence  H,  Pugh  for  Defendant,  Appellant. 


Argued  and  submitted  January  15, 1898. 
Opinion  handed  down  February  23,  1808. 
Rehearing  refused  May  2,  1898. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  The  defendant  appeals  from  the  sentence  following 
his  conviction,  on  the  indictment  under  Sec.  907  of  the  Revised 
Statutes,  making  it  a  crime  for  any  president,  cashier,  officer  or 
person  of  any  bank  chartered  by  this  State  to  embezzle  and  convert 
the  money  belonging  to  the  bank  or  deposited  in  it. 

The  indictment  follows  the  language  of  the  statute  and  charges 
that  the  defendant  on  the  date  specified,  being  president  of  the  Bank 
of  Commerce,  a  bank  chartered  by  the  State  of  Louisiana,  then  and 
there  did  feloniously,  wilfully  and  knowingly  convert  to  his  own  use 
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twenty  thousand  dollars  belonji^ing  to  the  bank  and  deposited 
therein.  There  are  namerous  bills  of  exception  and  assignments  of 
error  in  the  record,  and  as  single  propositions  are  made  the  subjects 
of  two  or  more  exceptions  or  assignments,  it  will  be  more  convenient 
to  deal  with  the  propositions  instead  of  attempting  to  discass  each 
bill  separately. 

It  is  arged  the  jary  shonld  have  been  charged  there  was  no  law  to 
snstain  the  indictment,  and  on  the  same  ground  that  the  judgment 
shonld  have  been  arrested.  The  argument  is,  that  to  embezzle  and 
convert  to  his  own  use  money  belonging  to  the  bank  or  deposited  in 
it,  used  in  our  s^>atute  or  rather  Sec.  907  of  the  Revised  Statutes 
announces  no  crime.  It  is  supposed  the  statute  is  deficient  in 
not  setting  forth  the  ingredients  of  the  offence,  or  to  state  it 
another  in  form,  does  not  define  the  offence  it  seeks  to  create. 
Embezzle,  with  or  without  the  usual  addition  convert  to  his  use, 
finds  its  definition  in  the  text -books  and  is  of  constant  use  in  the 
statutes  for  the  punishment  of  crime.  The  words  have  a  technical 
and  popular  significance  and  plainly  convey  the  wrongful  appropria- 
tion of  the  property  of  another,  by  the  party  entrusted  with,  or  who 
has  possession  of  it,  under  some  trust,  duty  or  office.  With  this  sig- 
nificance, couched  in  the  appropriate  technical  terms,  embezzle  alone, 
with  convert  to  his  own  use,  is  to  be  found  in  the  crimes  act  of  the 
United  States;  notably  in  the  familiar  sections  of  the  Revised  Stat- 
utes dealing  with  the  officials  of  national  banks,  as  well  as  in  our  own 
criminal  t!ode.  Revised  Statutes,  U.  S.,  Sees.  5200,  6439,  6453;  Re- 
vised Statutes  of-  Louisiana,  1870,  Sec.  907;  Revisory  legislation  of 
1862,  p.  198,  Act  1855,  p.  120,  Sees.  83, 131;  Revised  Statutes,  1855,  p. 
149,  Sec.  84,  of  1870,  p.  179;  Roscoe,  p.  438;  2  Wharton  Crim.  Law, 
Sec.  1907;  United  States  vs.  Britton,  107  U.  S.  666;  United  States  vs. 
Northway,  120  U.  S.  334;  Moore  vs.  United  States,  160  U.  S.  268. 
If  we  correctly  appreciate  the  argument  in  another  aspect,  it  sup- 
poses the  statute  deficient  in  legal  certainty,  because  it  omits  the 
words  that  the  property  embezzled  came  into  the  hands  of  the  party 
in  the  course  of  his  employment,  or  by  virtue  of  his  office,  or  other 
words  to  show  the  relation  to  the  property  of  the  party  charged. 
Without  these  words  it  is  claimed  there  is  no  distinction  between 
embezzlement  and  larceny.  The  answer  to  this,  we  think,  is,  that 
the  offence  of  embezzlement,  purely  of  statutory  creation,  may  be 
constituted  without  the  words  the  argument  exacts  as  essential. 
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tSnch  words  as  describe  the  relation  of  the  party  charged  to  the  prop- 
erty embezzled,  i.  e.,  that  it  came  into  his  hands  by  virtne  or  in 
the  conrse  of  his  employment,  used  in  connection  with  embezzle- 
ment by  bank  officials,  coold  in  strictness  be  applied  only  to  the 
cashier,  in  legal  contemplation  the  custodian  of  the  bank  fands. 
The  purpose  of  onr  statnte  was  to  reach  the  president,  or  others  in 
the  service  of  the  bank,  whether  or  not  the  custodian  of  the  fands. 
Whether  the  funds  embezzled  were  paid  to  the  president  by  a  debtor 
of  the  bank,  or  taken  by  the  president,  or  in  his  hands  to  be  ased  for 
the  bank,  or  by  whatever  mode  snch  funds  were  in  his  possession,  it 
was  the  design  of  our  statute  to  provide  the  offence  of  embezzling 
such  funds  by  the  president,  or  others  in  the  service  of  the  bank. 
Hence,  the  statute  in  dealing  with  embezzlements  by  presidents  of 
banks  omits  the  words  used  in  other  sections  of  the  Revised  Statutes, 
in  defining  the  offence  generally.  It  was  enough  in  the  view  of  the 
lawgiver,  to  enact,  that  any  president  of  the  bank  who  embezzles  its 
funds  should  suffer  the  prescribed  penalty.  The  terms  of  the 
statute  necessarily  imply  funds  in  his  hands  as  president.  The 
statute,  in  our  opinion,  does  define  the  offence,  and  distingpaishes  it 
from  larceny.  By  the  terms  of  the  statute,  giving  to  embezzle 
its  recognized  significance,  the  offence  of  wilfully  and  knowingly 
appropriating  to  his  use  the  funds  of  the  bank  by  the  president, 
must  be  deemed  to  be  created. 

If  Sec.  907  constitutes  by  its  terms  a  complete  offence,  then  the 
recognized  rule  applies,  that  in  indictments  for  statutory  o'ffences  it 
suffices  to  follow  the  words  of  the  statute.  An  exception  to  the 
rule  is  where  the  common  law  designation  of  a  crime  is  employed : 
then  the  essentials  of  that  crime  must  be  stated  in  the  indictment. 
In  this  case  no  such  designation  is  used.  The  statute,  complete,  as 
we  think,  in  its  statement  of  the  offences,  is  the  guide  for  the  pleader. 
On  this  branch  of  the  case  our  attention  is  directed  to  the  deci- 
sion of  the  insufficiency  of  an  indictment,  under  a  Federal  statute, 
directed  against  embezzlements  of  public  property  by  any  per- 
son. It  was  held  under  such  a  statute  to  be  essential  the  indict- 
ment should  show  the  relation  of  the  party  charged  to  the 
*  property,  he  is  charged  to  have  embezzled.  No  such  relation  appeared 
in  that  statute,  and  without  that  there  was  nothing  to  distinguish 
embezzlement  from  larceny.  Moore  vs.  United  States,  160  U.  S.  270. 
The  difference  between  that  and  our  statute  is  obvious.    The  relation 
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of  the  bank  official  to  the  moneys  of  the  bank  is  implied  in  oar  statute. 
The  statute  is  directed  against  the  bank  president  who  embezzles  the 
bank's  funds.  The  words  imply  the  essence  of  embezzlement  that 
diatinpniishes  it  from  larceny,  i.  e.,  that  he  was  in  possession  as 
president  and  embezzled  the  funds  thus  lawfully  in  his  possession. 
In  the  case  cited  the  court  observed  that  if  the  statute  contains  all 
the  elements  of  embezzlement,  no  addition  is  required  in  the  indict- 
ment. Not  expressly,  it  is  true,  but  with  equal  if  not  greater  force  by 
necessary  implication,  our  statute  contains  that  ingredient  the  argu- 
ment supposes  to  be  wanting,  i.  e.,  that  the  funds  came  into  the  hands 
of  the  president  as  president.  Anything  more  to  embrace  that  element 
would  be  mere  verbiage.  Where  nothing  is  to  be  added  to  the  statu- 
tory definition,  it  suffices  for  the  indictment  to  follow  the  statute, 
and  unsafe  to  state  the  offence  otherwise.  It  remains  to  add  the 
sufficiency  of  an  indictment  in  the  form  of  that  here  was  maintained 
by  our  predecessors.  We  hold  the  indictment  sufficient.  1  Bishop 
Orim.  Procedure,  Sec.  356;  I  Wharton  Orim.  Law,  Sec.  84;  State  vs. 
Palmer,  32  An.  672,  574. 

It  is  strenuously  insisted  by  the  charges  requested,  motion  to 
quash  and  the  assignments  of  error,  that  Sec.  907  of  the  Revised 
Statutes  has  no  application  to  the  accused,  because  he  is  presi- 
dent of  a  bank  not  chartered  by  special  legislative  act,  but  under 
the  general  law.  The  argument  is  based  on  the  fact  that  this 
section  was  originally  an  act  of  the  Legislature  of  1821,  when  ail 
our  banks  were  chartered  by  special  acts,  hence,  it  is  argued  the 
section  must  now  be  deemed  to  refer  to  that  class  of  banks  alone, 
and  not  to  those  like  the  Bank  of  Commerce  organized  under  the 
general  law.  The  argument  confronts  the  plain  language  of  the  sec- 
tion extending  to  all  chartered  banks.  But  one  or  two  banks  still 
linger  under  special  charters.  The  result  of  the  argument  is,  there  is 
no  law  in  Louisiana  to  reach  embezzlements  by  officials  of  State  banks 
chartered  in  the  only  mode  allowed  since  the  prohibition  of  special 
^charters.  Const. ,  Art.  46.  We  are  told  to  meet  this  supposed  defect 
in  our  legislation  with  the  equanimity  enforced  by  the  aphorism  that 
the  law  as  written,  and  not  the  consequence,  is  the  judicial  guide. 
No  court,  however,  should  affirm  the  result  exacted  by  the  argument 
without  the  closest  scrutiny  of  the  reasoning  for  the  conclusion.  The 
earnestness  of  the  argument  has  given  to  the  proposition  an  impor- 
tance far  beyond  that  of  first  impression,  and  induced  that  consider- 
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ation  due  to  the  zeal  and  research  of  counsel.  The  distinction  mfeule 
by  oar  lawEf  in  reference  to  the  modes  of  business,  and  privileges  of 
banks  chartered  under  special  acts,  and  the  banks  deriving  their  char- 
ter from  the  general  law,  l^ave  been  brought  to  our  notice:  thence 
it  has  been  argued  that  because  only  banks  holding  special  charters 
existed  in  1821,  therefore  the  legislation  of  that  year  is  to  carry  a 
limitation  on  Sec.  907  of  the  Revised  Statutes,  and  restrict  it  to  the 
class  of  banks  existing  in  1821.  Yet  that  section  for  almost  half  a 
century  has  been  a  part  of  our  crimes  act  embracing  all  banks,  whether 
chartered  by  special  acts  or  under  the  general  law.  In  this  connec- 
tion our  attention  has  been  directed  to  the  decision  of  a  District 
Judge  that  a  penal  section  of  another  character  (now  Sec.  877  of 
the  Revised  Statutes),  originally  introduced  in  the  free  banking 
act  of  1853,  was  to  be  restricted  to  the  officials  of  such  banks, 
and  by  the  same  reasoning  it  is  claimed  Sec.  907  is  to  be  con- 
fined to  banks  of  the  earlier  class  of  1821  when  all  held  by  special 
charters.  This  decision,  we  think,  entirely  omits  the  control  that 
should  have  been  exerted  in  the  determination  of  the  question 
arising  from  the  fact  that  although  the  provision  of  the  act  of  1853 
was  originally  confined  to  free  banks,  it  afterward  became  like 
Sec.  907,  a  part  of  the  crimes  act  applying  to  all  banks.  It 
seems  to  us,  in  construing  a  penal  or  any  statute  the  prominent 
object  in  the  legislative  contemplation  must  have  its  influence.  We 
must  suppose  the  Legislature  in  1821,  proposed  to  punish  embezzle- 
ments by  bank  officials  and  to  provide  the  legislation  for  that  pur* 
pose  not  only  in  respect  to  the  banks  then  existing,  but  to 
reach  delinquencies  of  bank  officials  for  all  time  and  all  banks. 
In  this  view  the  act  of  1821  would  have  applied  to  all  banks 
coming  into  existence  afterward  by  the  changed  methods  of 
later  years.  But  we  think  it  entirely  conclusive  against  the  con- 
tention in  this  respect  that  this  act  of  1821,  even  if  limited  to  one 
class  of  banks  originally,  was  incorporated  in  the  crimes  act  appli- 
cable to  all  banks  as  early  as  1852,  was  re-enacted  in  1855,  and  again 
in  1870.  Pierce  &  King's  Digest  of  1852,  p.  192;  acts  of  1855,  No. 
166;  Revised  Statutes  of  1855,  Sec.  84.  We  think  the  motion 
to  quash  and  the  charges  on  the  ground  that  Sec.  907  of  the 
Revised  Statutes  did  not  apply  to  the  Bank  of  Commerce  were 
properly  denied.  * 
It  is  insisted  the  charge  of  the  court  was  not  in  accordance  with 


FIFTIETH  ANNUAL  REPORTS,  1898.  706 


state  TS.  NIC  bolls. 


the  law  in  respect  to  the  presumption  of  innocence.  TJie  text 
writers  and  decisions  exhibit  some  variance  in  expression,  bat  none 
of  snbstance,  in  stating  the  presumption  of  innocence.  As  one  pats 
it,  the  law  presames  innocence,  until  the  contrary  is  proved  or 
appears  from  a  stronger  presumption ;  another  writer  states  it  thus : 
as  men  do  not  generally  violate  the  criminal  code,  the  law  presumes 
every  man  innocent,  but  some  do  transgress  it,  and  therefore  evi- 
dence is  received  to  repel  the  presumption.  This  legal  presumption 
of  innocence  is  to  be  regarded  by  the  jury  in  every  case  as  part  of 
the  evidence  to  the  benefit  of  which  the  accused  is  entitled.  1 
Greenleaf  on  Evidence,  Sees.  34,  36;  Roscoe,  p.  14.  At  the  outset 
of  the  charjge  we  find  the  instruction  was  given  to  the  jury. 

'^  All  persons  accused  of  crime  are  presumed  by  law  to  be  inno- 
cent until  they  are  proven  to  be  guilty.  The  consequence  of  this 
rule  of  law  is  that  they  are  not  required  to  prove  their  innocence, 
but  may  rest  upon  the  presumption  in  their  favor  until  it  is  over- 
come by  positive  affirmative  proof.  It  is  therefore  the  duty  of  the 
State  to  establish  to  your  satisfaction  beyond  a  reasonable  doubt 
every  essential  ingredient  necessary  to  constitute  the  guilt  of  the 
prisoners  of  the  crime  charged."  We  are  asked  to  set  aside  the 
verdict  in  this  case  on  the  ground  that  the  instruction  did  not  place 
the  defendant  with  all  the  advantage  the  law  secured  to  him  by  the 
presumption  of  innocence.  It  is  a  serious  responsibility  to  disturb 
the  verdict  of  a  jury  on  the  ground  of  misdirection.  It  should, 
undoubtedly,  be  done  when  the  accused  has  been  deprived  by  the 
charge  of  that  correct  instruction  as  to  the  law  to  which  he  is  enti- 
tled. But  on  reason  and  authority  no  court  should  set  aside  the 
verdict  in  a  criminal  case  because  of  asserted  error  in  giving  to  the 
jury  a  familiar  principle  of  law,  unless  the  instruction  is  clearly 
erroneous.  Nor  when  an  instruction  which  fairly  covers  the  legal 
principle  has  been  given,  should  the  verdict  be  disturbed  because 
the  trial  judge  declines  to  give  the  same  principle  in  that  varied  form 
in  which  it  is  requested  on  behalf  of  the  accused.  In  what  respect 
does  this  instruction  misstate,  or  fail  to  convey  to  the  jury  an  ade- 
quate appreciation  of  the  presumption  of  innocence?  Unless  we  find 
the  substantial  basis  to  hold  the  instruction  deficient  or  misleading, 
it  is  beyond  the  power  of  this  court  to  disturb  the  verdict.  After  the 
trial  court  had  thus  charged,  the  following  instruction  on  the  same 
46 
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point  was  asked,  which.  tbQ  trial,  jadge  refused   on  the  gronnd  bis 
charge  was  snfficient,  and  that  the  instruction  was  calculated  (o  mis- 
lead: ''If  you  find  from  the  evidence  that  the  actions  of  the  accused 
present  a  double  aspect,  one  free  from  crime  and  the.  other  criminal, 
and  your,  minds  are  in  doubt  on  this,  matter,  you  are  bound,  under 
the  law,  to  lean  to  that  construction  and  interpretation  of  the  acts  of 
the  accused  which  would  make  their  acts  honest  and  non-criminal, 
for  the  presumption  of  innocence  ip  a  conclusion  drawn  by  the.  law 
in  favor  of  the  citizen,  by  virtue  whereof,  when  one  brought  to  trial 
upon  a  criminal  charge,  he  m^st  be  acquitted  unless  he  is  proven  to 
be  guilty.    This  presumption  of  innocence  is  an  instrument  of  proof 
created  by  the  law  in  favor  of   one  accused,  whereby  his  innocence 
is  established  until  snfficient  evidence  is  introduced  to  overcome  the 
proof  which  the  law  has  created, .  Every  reasonable  doubt  or  pre- 
sumption arising  from  the  evidence  must  be  construed  in  favor  of 
the  accused."    The  requested  charge  is,  we  think,  argumentative, 
that  is,  goes  beyond  the  statement  of  the  legal  principle ;    proposes 
to  guide  the  jury  in  the  application  Qf  the  principle  they  are  to  make 
of  the  presumption  under  hypothetical  phdses  of  the  testimony;  bat 
it  is  difficult  to  find  in   the   more  elaborate  charge  requested  any 
clearer  or  fuller  enunciation  of  the  presumption  .of  innocence  than 
that  expressed  in  the  charge  of  the  court.    In  the  argument  to  show 
the  insufficiency  of  the  charge  it  is  urged  the   presumption  of  inno- 
cence is  not  a  mere  shield,  but  a  ''weapon  of  offence,"  and  proves 
innocence  until   the  contrary  is  established.      But  this  effect  of 
the   presumption  of  innocence  is  quite   as  tersely  stated   in   the 
charge,  though  the  jury  are  not.  told  that  the^presQmption  is  both 
a  "  shield  "  aud  a  "  weapon  "  not  apt  to  be  understood  by  them.  It  is 
claimed  in  the  argument  that  the  defendant  in  a  criminal  case  does 
not  rest  on  the  mere  presumption  of  innocence,  but  ^' by  force  of 
the  law  that  tries  him  puts  in  evidenc.e  as  part  of  the  proof  the 
fact  of  innocence,"  and  this,. it  is  added,  is  positive  eyidence  which 
the  law  recognizes  as  introduced  in  every  case   and  proyes  inno- 
cence tilkbroken  down  by  stronger  proof.    This  \b  a  strong  presen  - 
tation  of  the  presumption  in  the  argumei^t  to  a  court,  but  in  our 
view  would  be  utterly  inappropriate. to  give  to  the  jury.     We  ,do  not 
recognize   thac  the  "fact  of  innocence"  is. put  in.  Qv(denoe.     The 
presumption  is  not  the  fact,  but.  disappears  with  contrary  proof. 
This  part  of  the  argument  is  not  persuasive  that  the  law  as  to  the 
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presumption  was  not*  tally  sr^ven,  nor  does  the  argument,  point  oat 
how  tfare  charge- coald' have  been  fairer  to  the  accased.    3at  the 
argument-  sappoees  that  the   error  as  to  the  presumption  is  made 
apparent  by  considering  it  in  connection  with  the  charge  as  to  rea- 
sonable donbt.    The  presumption  of  innocence  and   the  principle 
that    requires  proof  t>eyond  reasonable  donbt  are  totally  distinct. 
The  objection  based  on  the  charge  as  to  reasonable*  doubt  supposed 
to  aid  the  other  objection  is,  that  the  trial  judge  in  charging  as  to 
reasonable d€tabt  excluded',  it  is  claimed,  from  the  jury,  the  presump- 
tion of  innocen<$e.    In  that  part  of  the  charge  the  jury  are  told  they 
mast  not  go  beyond  the  evidence  to  seek  for  doubts,  but  must  con- 
fine   themselyeff  to  the  testimony, -and   not  resort  to  extraneous 
facts    or  circunistances.      Doubts    of    innocence    could    not    arise 
from    the  presumption  of    innocence.      The  very  -explicit  charge 
as   to   that    presumption    and    its    effect  already    given    must  be 
deemed    to    have  distinctly- impressed    the    jury  they  must- give 
that      presumption     its     full     weight     along     with    all    the    tes- 
timony  in  the  case.     It- strikes  us  as  a  strained  appreciation  that 
in  any   part  of  the   instructions  the    jury  were    told-  to-   discard, 
or  in   any  manner  to  exclude   the    presumption  from  their  con- 
sideration.   The  court,  in  that  part  of  the  eharge  which  it  is  claimed 
tended  to  exclude  the  presumption,  was  dealing  with  another  sub- 
ject, and  not  until  the  jury  had  been  explicitly  charged  as  to  the 
presumption^    The  chibrge  in  a  criminal  case  must  be  con.str.ued.  in  a 
reasonable  sense,  and  thus  construed,  we  think  the  charge  as  to  the 
presumption  not  at  all  weakened  by  the.  other  instructions  relied  on 
in  the  argument.     It  is  claimed  that  a  recent  decision  of  the  United 
States  Supreme  Court  aids  the  contention  of  the  defendant.     In  that 
ease,  as  we  read  it,  the  verdict  of  the  jury  was  set  aside,  not  for  «ny 
error  in  'the  charge  as  to  the  presumption,-  but  because  none  was 
given.     While  there  was  an  elaborate  direction  as  to  reasonable 
doubt,-  the  charge  was  deficient  in  not  instructing  as  to  the  presump- 
tion of  innocence.'   -The  court  in  that  case  deemed  it  proper  to  dis- 
tinguish-, with  "great  elaboration,  the  difference  between  reasonable 
doubt  and  the  presmnption  of  innocence.     In  defining  the  presnmp- 
tion  of  innoeenoe,  the  court  said  it  was  evidence  introduced  by  the 
law  itself  on  behalf  of  the  accused,  and   again,  ''that  it  .was  an 
instrument  of  proof  which  the  court  were  bound  to  consider.?'    This 
language  the  argument  emphasises  as  illustrating  the  deficiencies  in 
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the  charge  in  this  case.  The  Sapreme  Goart  in  that  case  is  not 
defining  the  charge  to  the  jary.  It  uses  the  language  to  show  the 
difference  between  reasonable  donbt  and  the  presumption.  The 
pertinence  of  the  decision,  too,  is  affected  by  the  point  at  issae.  In 
that  case  there  was  no  instruction  as  to  the  presumption.  Here,  that 
instruction  was  given.  In  the  opening  of  this  charge  there  is  the 
clearest  statement,  as  we  think,  of  the  presumption  of  innocencse, 
followed  by  an  equally  distinct  expression,  that  as  a  conseqaence 
the  accused  was  not  required  to  prove  innocence,  but  entitled  to  rest 
on  the  presumption  until  overcome  by  positive  affirmative  proof,  and 
this  is  followed  by  the  explicit  language  that  the  State  must  prove 
beyond  a  reasonable  doubt  every  ineredient  to  constitute  guilt.  On 
the  most  careful  consideration  we  are  unable  to  appreciate  the 
ground  for  complaint  of  the  defendant  on  this  part  of  the  charge, 
and  hold  that  the  exception  to  the  charge  on  this  point,  and  to  the 
refusal  of  that  requested,  afford  no  basis  on  which  we  can  set  aside 
the  verdict  of  the  jury. 

A  large  portion  of  the  discussion  has  been  directed  to  the  instruc- 
tion given  and  that  refused  as  to  the  character  of  the  defendant. 
On  this  subject  the  court  charged  that  good  character  is  to  be  con- 
sidered just  as  any  other  fact  in  the  case;  is  to  be  weighed  and  con* 
sidered  as  any  other  evidence;  **  and  to  have  such  weight  as  the 
jury  should  deem  it  entitled  to  under  all  the  evidence  in  the  case." 
The  charge  left  to  the  jury  the  bearing  and  weight  of  the  testimony, 
omitted  any  expression  as  to  the  deductions  they  should  draw,  and 
this  is,  we  think,  consonant  with  the  spirit  of  our  law,  that  submits 
to  the  jury  exclusively  the  effect  of  testimony  and  confines  the 
judge  to  instructing  them  on  the  Uw.  R.  S.,  Sec.  991.  It  is  strenu- 
ously contended  the  court  should  have  gone  further,  and  defined 
the  appropriate  weight  of  character  testimony  in  hypothetical  phases 
of  the  evidence.  We  are  asked  to  set  aside  the  verdict  on  the 
ground  substantially,  that  the  charge  denied  to  the  defendant  the 
benefit  that  would  have  been  derived  from  a  different  instruction  of 
the  weight  of  character.  The  jury,  it  is  insisted,  should  have  been 
told  explicitly  the  weight  and  effect  of  good  character,  and  to  give 
it  that  effect  when  proved.  The  text  writers,  examining  the  value 
of  character  testimony  in  criminal  prosecutions,  recognize  its  use- 
fulness in  doubtful  cases,  and  affirm  the  competency  of  the  testimony 
in  all  cases.     Such  testimony  it  is  stated,  may  tend  to  create  a  dottbt 
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in  favor  of  the  accased,  or  remove  a  doabb  against  him;  but  with 
sinKOlAr  unanimity  the  authorities  are  to  the  effect,   that  testimony 
of  Kood  character  is  useless  against  clear  evidence  of  guilt,   and  any 
special  instruction  to  juries  as  to  character  testimony  must  convey 
the  qualification,  that  if  the  jury  are  satisfied  by  positive  evidence 
of  the  guilt  of  the  accused,  character  testimony  is  wholly  unavailing. 
We  find  the   principle  thus  stated  substantially,   in  the  text-books 
and  Mr.  Rice's  book  on  Criminal  Evidence,  may  be  accepted  as  the 
type  of  all  authority  on   the   point.     Section  878  et  seg.,  p.    607; 
Thompson  on  Jury  Trials,  Sec.  244,  pp.  17,  99;  1  Bishop  Grim.  Pro., 
Sec.  489;  and  in  our  own  reports  we  have.   State  vs.   Garic,  35  An. 
970.     As  intimated  in  bome  of  the  text- books,  and  obvious  to  the 
oommon  mind,  a  special  charge  as  to  good  character  with  the  quali- 
fication that  must  accompany  it,  would   be  apt  to  impress  the  jury 
more  against  than  in  favor  of  the  prisoner.  The  trial  judge  states  he 
thought  it  fairer  to  the  accused  to  give  the  general  proposition  that 
the  jury  should  give  to  the  proof  of  good  character  the  weight  they 
conceived  should  be  attached  to  it  under  all  the  circumstances  of 
the  case.     It  is  impressive  too  that  the  special  instructions  were  not 
asked  in  that  form  in  which  they  must  have  been  given,  we  think,  if 
given  at  all.    The  special  instructions  asked  were:  *'  Good  character 
when  proved  may  create  reasonable  doubt  and  operate  an  acquittal, 
no  matter  what  the  proof."     Again  the  charge  was  asked :    ''If  the 
jury,  from  the  evidence,  are  in  doubt  as  to  what  the  intent  of  the 
accused  in  doing  certain  acts,  or  a  series  of  acts,   you  have  a  right, 
in  arriving  at  a  conclusion  on  this  point,  to  take  in  consideration  and 
weigh  the  character  of  the  accused,  and  if  you  find  that  prior  to  the 
doing  of  the  act  charged,  the  accused  bore  a  high  character  for  hon- 
esty and  integrity  in  the  community  in  which   he  lived — you  are  to 
weigh  thiB  fact  and  to  give  the  accused  the  benefit  of  it.     Character, 
under  certain  phases  of  the  case  at  bar,  tends  to  create  a  doubt  which 
otherwise  might  not  have  existed  in  favor  of  the  accused,   or  to 
remove  a  doubt  already  existing  against  him.     You  should  look  upon 
it  as  a  part  of  the  whole  evidence  adduced  upon  the  trial  and  it  is 
an  important  factor  in  coming  to  a  conclusion,  when  you  have  doubt 
as  to  the  innocence   or  guilt  of  the   accused."     The   trial  judge 
refused  both  charges  on  the  ground  he  had  charged  sufficiently  as  to 
character,  and  he  could  not  give  either  of  the  requested  instructions 
without  qualification,  and  because  they  tended  to  mislead  and  con- 
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fuse  the  jury.  The  first  of  the  reqaested  instrnctioiiB,  we  presame, 
is  not  insisted  npon.  Bat  in  the  argniment,  the  last,  it  is  contended, 
should  have  been  given.  It  is  quite  true  that  the  instruction  does 
not  assume  the  effect  of  any  evidence  before  the  ]ury  but  the  hypo- 
thetical form  of  the  statement  will  not  of  itself,  n^ake  an  instraction 
proper.  This  charge  is  not -the  mere  statement  of  a  legal  principle. 
It  is  ari^umentative ;  its  tendency  is  all  in  favor  of  the  accused  and 
does  not  present  that  principle  in  respect  to  character  testimony 
the  State  is  entitled  to  insist  upon.  It  is  often  that  some  allusion  to 
the  facts  accompanies  the  instruction  as  to  the  law,  but  in  all  cases 
it  is  exacted  that  the  instrnction  shall  not  assume  the  facts  as  proved 
or  take  the  form  of  an  argument.  Aside  from  the  form  in  which 
the  instruction  is  framed,  it  seems  to  us  there  is  the  more  serious 
objection  already  stated.  The  instruction  is  not  a  full  statement  of 
the  law.  The  instruction  announces  only  the  tendency  of  character 
testimony  to  favor  the  accused.  No  instruction  as  to  the  bearing  of 
character  testimony  would  be  complete  that  did  not  instruct  that 
such  testimony  could  not  avail  against  positive  testimony  of  g:uilt. 
It  is,  we  think,  too  clear  for  discussion,  that  if  special  instructions 
are  given  on  any  subject,  the  whole  and  not  part  only  of  the  law  is 
to  be  given,  least  of  all,  that  part  only  that  operates  in  favor  of  the 
defendant.  3  Rice,  Sec.  378,  p.  607.  It  is  equally  clear  that  if  the 
requested  instructions  require  explanation  or  qualification  they 
should  be  refused.  State  vs.  Riculfi  and  McClung,  85  An.  775; 
State  vs.  Phil.  Jackson,  85  An.  769.  It  is  our  conclusion  the  instruc- 
tions asked  were  properly  refused.  The  instruction  the  court  gave  on 
the  bearing  of  proof  of  good  character  was,  in  our  view,  sufQcient  to 
secure  to  the  defendant  the  full  benefit  of  that  species  of  proof.  The 
further  instructions  asked  on  his  behalf,  in  our  view,  could  not  have 
been  given  with  due  regard  to  the  rights  of  the  State  and  settled 
jurisprudence. 

In  the  discussion  here,  the  atgument  has  assailed  the  explanation  of 
the  trial  judge  as  to  the  character  of  the  reasonable  doubt.  Following 
the  explicit  charge  that  the  State  must  prove  every  ingredient  of  guilt 
beyond  a  reasonable  doubt,  the  coart  charged :  ^'  This  doubt  must  be  a 
reasonable  one,  that  is,  one  founded  upon  a  real,  tangible  and  substan- 
tial basis,  and  not  upon  a  mere  caprice,  fancy  or  conjecture.  It  must 
be  such  a  doubt  as  would  induce  action  without  hesitation  in  an  impor- 
tant matter  by  reasonable  men  in  the  exercise  of  an  ordinary  yet 
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pradent  judgment.  It  must  be  sach  a  doubt  as  would  make  yoa/eel  yoa 
had  not  an  abiding  conviction  aa  to  the  prisoner's  gailt.  If  after  giving 
a  fair  and  impartial  consideration  to  all  the  facts  in  the  case,  yoa 
find  the  evidence  onsatisfaetory  npon  any  point  indispensably  neces- 
sary to  constitute  the  prisoner's  guilt,  this  would  give  rise  to  such  a 
reasonable  doubt  as  would  justify  you  in  rendering  a  verdict  of  not 
guUty.  You  are  not  permitted  to  go  beyond  the  evidence  to  seek 
for  doubts,  but  must  confine  yourselves  strictly  to  a  dispassionate 
and  impartial  consideration  of  the  testimony  given  upon  the  trial. 
You  should  not  resort  to  extraneous  facts  or  circumstances  in  reach- 
ing your  verdict."  We  have  carefully  considered  the  objection  to 
this  part  of  the  charge.  The  expression  is  qaestioned  in  the  argu- 
ment, that  it  '*  must  be  such  a  doubt  as  would  induce  action  without 
hesitation  in  an  important  matter  by  reasonable  men,  in  the  exercise 
of  ordinary  but  prudent  judgment."  The  comment  is  that  the 
reasonable  doubt  is  not  that  which  induces,  bat  that  which  deters 
action.  Between  the  doubt  that  deters,  and  that  which  induces 
action,  the  difference  is  metaphysical.  Taking  this  whole  charge, 
we  do  not  think  it  could  have  been  misunderstood  by  the  jury.  We 
should  find  it  extremely  difficult  on  this  ground  to  set  aside  this  ver- 
dict, and  the  difficulty  in  thus  setting  it  aside  would  not  be  as  seri- 
ous as  giving  a  satisfactory  reason  for  it. 

It  is  urged  in  support  of  one  of  the  exceptions  that  the  court 
erred  in  defining  the  offence.  The  court  instructed  that  the 
indictment  was  based  on  Sec.  907  of  the  Revised  Statutes,  em- 
bodied in  his  charge :  that  embezzlement  was  the  fraudulent  appro- 
priation of  property  by  the  person  to  whom  it  was  entrusted ;  that 
the  intent  must  be  fraudulent;  that  by  criminal  intent,  the  law 
means  the  intent  to  do  an  act  forbidden  by  law;  that  this  intent 
imparts  to  the  act  the  character  of  an  offence,  and  that  an  act  was 
wilfully  done  when  done  without  reasonable  belief  it  to  be  lawful. 
It  is  contended  that  as  the  offence  was  statutory,  the  charge  was 
erroneous  in  not  instructing  that  the  evidence  mast  show  defendant 
was  one  of  the  persons  mentioned  in  the  statute,  and  had  knowingly 
and  wilfully  converted  to  his  own  use  the  money  of  the  bank,  and 
the  argument  insists  that  the  trial  judge  defloed  not  the  ofTence  for 
which  the  defendant  was  on  trial,  but  some  other.  It  seems  to  us 
that  the  recital  to  the  jury  of  the  entire  Sec.  907  of  the  Revised 
Statutes:    the    statement    the    defendant   was    on    trial    for    that 
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offence,  and  that  the  State   must   prove  every   allegation  of   the 
indictment    which    reproduced    the   statute,  must    be    deemed    to 
give  the  jury   full  instruction  that  the  evidence   should   show  the 
defendant  was  president  of  the  bank,  and  had  knowingly  and  wil- 
fully converted  its  funds.     We  can  not  appreciate  that  this  verdict 
is  to  be  set  aside  because  the  jury  were  not  expressly  told  they  mast 
find  that  the  defendant  was  president  of  the  bank,  nor  on  the  ground 
they  were  not  sufficiently  instructed    that   to  convict  they  most 
find    be  wilfully    and  knowingly    embezzled    and     converted     Its 
funds.     While  embezzlement  is  a  statutory  offence,  it  has  *the  sig- 
nificance generally  accepted  of  the  appropriation  of  the  property  of 
another  by  the  person  to  whom  it  is  entrusted,  with  the  intent  to 
appropriate,'orasit  is  sometimes  expressed,  for  the  purpose  of  apply- 
ing it  to  his  own  use.    This  is  the  gobstance  of  the  definition  we  And 
in  all  the  books,  accompanied  by  such  adjectives  as  felonious,  wrong- 
ful, or  fraudulent.   If  the  trial  judge  defined  embezzlement  at  all,  in  our 
view  he  must  have  given  substantially  the  definition  we  find  in  this 
charge.   We  therefore  can  not  appreciate  that  the  charge  is  erroneoos 
in  its  definition,  but  seems  to  us  to  convey  with  substantial  accuracy 
the  elements  of  the  offence  with  an  apt  explanation  of  embezzlement, 
the    leading    word    in    the    section.     It  is  strenuously  urged  that 
*'  fraudulent,"  used  in  the  charge,  is  not  the  equivalent  of  the  adjec- 
tive employed  in  the  section.     The  reading  of  the  section  and  the 
statement  that  was  the  offence  for  which  the  accused  was  on  trial 
apprised  the  jury  the  act  must  have   been   committed   '*  knowingly 
and  wilfully."     It  seems  to  us  '^  wilfully  and  knowingly  "  appropri- 
ating another's  property  might  well  be  qualified  as  *^  fraudulent "  or 
wrongful  without  misleading  the  jury  or  varying  the  issue  they  were 
to   try.     Again,   it  is  claimed  that    *' wilfully"    was  not  correctly 
stated  to  the  jury.      The  word   is  often   used   in  the  sense  of  the 
commission  of  an  unlawful  act,  with  knowledge  it  is  unlawful.  "With- 
out reasonable  ground  for  believing  the  act  to  be  lawful"  is  one 
of  the  definitions  given  by  Abbot,  taken  from  a  Wisconsin  decision. 
This  knowledge  and  a  purpose   to  do  wrong  is  given  in  one  of  the 
cases.     The  trial  judge  stated  that  to  do  an  act  forbidden  by  law 
without  reasonable  belief  it  was  lawful,  was  to  do  it  wilfully.     Be- 
tween doing  an  unlawful  act,  knowing  it  to  be   unlawful,  and  doing 
it  without  reasonable  belief  it  is  lawful,  is  a  difference  of  words.   We 
do  not  perceive  that  in  this  respect   the  accused   has  any  cause  to 
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complain  of  the  charge.  It  is  insisted,  too,  that  the  trial  judge  erred 
in  referring  to  the  nsaal  proofs  of  embezzlement  in  defining  the 
offence.  The  examples  of  these  proofs  given  by  the  trial  judge  were 
those  found  1q  the  text  writers  in  illustrating  embezzlement,  t.  e., 
false  accounts  by  the  party  charged,  his  refusal  to  account,  or  his 
concealment  of  the  funds  entrusted  to  him.  2  Archibold,  p.  465. 
We  find  no  error  in  the  references  by  the  trial  judge  to  the  proofs 
usually  administered  to  support  the  charge.  It  is  contended,  too, 
that  the  court  erred  in  its  instruction  that  to  constitute  the  offence 
under  Sec.  907  the  actual  custody  of  the  funds  by  the  bank 
officer  charged  was  not  essential.  The  law  deems  the  cashier  the 
custodian  of  the  bank's  funds.  Morse  on  Banks  and  Banking,  p, 
156.  The  idea  conveyed  by  this  part  of  the  charge  is  that  the  sec- 
tion extends  to  every  officer  of  the  bank  who  embezzles  the  bank'» 
funds,  whether  or  not  the  legal  custodian.  Whether  the  president 
or  any  officer  of  the  bank  comes  into  the  possession  of  the  bank'a 
funds  by  payment  from  the  bank's  debtor,  or  takes  the  funds  or 
obtains  possessiou  in  any  other  mode,  and  appropriates  the  funds 
to  his  own  use,  he  is  brought  within  the  scope  of  this  section. 
Hence,  the  omission  in  the  section  of  the  words  ''  which  he  shall 
receive  in  the  course  of  his  employment,"  to  be  found  in  Sec.  905, 
applicable  to  embezzlement  or  other  fiduciary  relations.  We  think 
the  trial  judge'  was  correct  in  thus  explaining  the  nature  of  the 
offence  created  by  Sec.  907.  The  State  vs.  Palmer,  32  An. 
565.  We  have  thus  given  attention  to  the  supposed  omissions 
and  misdirections  in  the  charge  defining  the  offence.  The  law 
denouncing  embezzlements  by  bank  officials  was  fully  stated ;  the 
jury  were  told  the  intent  to  do  the  act  forbidden  without  reasonable 
belief  it  was  lawful,  wa  i  the  intent  required  to  convict ;  were  further 
instructed  that  the  intent  to  appropriate  at  the  time  of  the  appro- 
priation must  have  existed  to  constitute  the  offence.  In  addition 
to  the  general  instructions  we  find  the  charge:  '*  If  you  are  con- 
vinced the  accused  embezzled  or  wrongfully  converted  to  their  own 
use  the  money  of  the  bank,  it  will  be  your  duty  to  convict,"  accom- 
panied with  the  direction  adapted  as  we  gather  from  the  bills 
to  affirm  the  defence  proved,  relied  on  by  the  accused  if  in  the 
opinion  of  the  jury  that  defence  was  maintained  by  proof  thus.  ''If, 
on  the  other  hand,  you  find  that  though  the  money  of  the  bank  was 
taken  by  the  accused,  or  either,  that  it  was  not  embezzled  or  wrong- 
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fally  converted,  but  was  drawn  for  the  benefit  of  the  bank,  and  w^as  00 
used,  it  will  be  your  daty  to  acqnit."  We  can  not  reaiat  the  conda- 
sion  that  these  instructions  as  to  the  character  of  the  offence  were 
all  the  accnsed  could  reasonably  expect.  Our  courts  have  repeatedly 
affirmed  that  the  charge  in  its  entirety  and  not  isolated  parts  is  the 
test  of  its  sufficiency.  If  verdicts  were  to  be  set  aside  under  that 
rigid  criticism  that  finds  fault  with  a  word  or  phrase,  not  the  precise 
adjective  or  form  of  expression  used  in  the  statute  creating^  the 
offence,  few  verdicts  would  stand.  If  the  instructions  to  juries 
fairly  construed  according  to  the  appreciation  of  reasonable  men  to 
whom  they  are  supposed  to  be  addressed  are  substantially  correct, 
the  law  is  satisfied.  On  the  fullest  examination  of  this  part  of  the 
case  we  find  no  basis  to  disturb  the  verdict. 

Another  exception  was  reserved  to  the  refusal  to  charge :  ^*  If  the 
jury  are  satisfied  that  the  accused  concealed  the  fact  of  the  with- 
drawal of  the  funds  of  the  bank  from  the  directors  or  any  of  them, 
but  still  used  the  funds  for  the  benefit  of  the   bank,  they  are  not 
guilty  of  embezzlement  or  conversion."    The  court  in  refusing  this 
charge  stated :  '*  This  charge  was  requested  by  the  attorney  for  J. 
A.  DeBlanc.     I  think  it  fully  covered  by  the  general  and  special 
charges  given.    To  have  given  it  as  set  forth  in  the  bill,  would  have 
narrowed  the  issue  before  the  jury  to  a  question  of  concealment. 
The  only  question  was  whether  the  defendants  had  used  the  money 
for  their  own  benefit,  or  for  the  benefit  of  the    bank.     I  think  the 
charge  confusing  and  misleading. "     The  objection  to   the  requested 
charge  is  well  stated  by  the  trial,  judge.     Concealment  is  usually  the 
accompaniment,  but  is  not  itself  crime.     The  requested  instruction 
tended  to  confine  the    attention  of  the  jury  to  one   only  of    the 
elements  of  the  offence.    The    reason  assigned   for  the  requested 
instruction  was  that  the  judge  had  virtually  instructed  that  conceal- 
ment of  the  drawing  of  the  money  proved   guilt.     We  do  not  so 
understand  the  instructions  to  the  jury.    The   part  of  the  charge 
supposed  to  call  for  the  requested  instructions  is,  we  presume:  **  The 
usual  evidence  given  of  the  embezzlement  is,  that  having  received 
the  money  he  denied  the  receipt  of  it,  or  did  not  account  for  it  when 
he  ought,  or  accounted  for  other  money  and  not  for  it,   or  rendered 
false  accounts  or  practised  some  other  deceit  in  order  to  prevent 
detection,  from  which  the  jury  might  fairly  infer  that  the  defendant 
either  actually  disposed  of  the  money  or  withheld  it  from  his  em- 
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ployer  with  inttot  to  do  so,  which  seems  to  be  the  meaning  of  em  - 
bezzle.  In  order  to  constitute  the  crime  it  is  necessary  there  should 
be  criminal  intent.  No  man  should  be  punished  as  a  criminal  unless 
his  intent  is  to  do  wrong."  We  do  not  understand  that  these  gen- 
eral references  to  the  *'  usual  proofs  "  laid  down  in  the  main  in  the 
text-books  as  ordinarily  administered  in  prosecutions  for  embezzle- 
ments had  any  tendency  to  announce  to  the  jury  that  concealment 
in  itself  proved  guilt. 

Our  attention  is  directed  to  the  exception  to  the  overruling  of  the 

k 

defendant's  challenge  for  cause  to  a  juror  on  the  ground  that  he  had 
formed  a  fixed  opinion  in  respect  to  the  charge  against  the  defend- 
ant. The  juror  was  subjected  to  a  long  examination  both  by  the 
State  and  by  the  counsel  for  the  defendant,  stated  that  he  had 
heard  the  subject  discussed,  had  a  prejudice  against  bank  officers 
arising  from  the  then  recent  bank  troubles,  would  carry  that  preju- 
dice with  him  into  the  jury  box,  first  said  he  would  require  the  accused 
to  prove  their  innocence,  but  changed  that  statement ;  the  juror  made 
other  answers,  some  favorable  and  others  unfavorable  to  his  com- 
petency, but  on  his  final  examination  by  the  judge  stated  he  could 
try  the  case  impartially  and  give  his  verdict  on  the  testimony.  The 
whole  tendency  of  our  jurisprudence  is  to  test  tbe  fitness  of  the 
jaror,  not  by  his  expression  in  answering  one  or  more  questions,  but 
by  his  answers  in  their  entirety,  and  great  influence  in  determining 
his  competency  is  exerted  by  his  final  answer  to  the  trial  judge. 
State  vs.  Jones,  88  An.  792 ;  State  vs.  Jackson,  36  An.  96.  We  should 
be  inclined  to  hold  the  ruling  correct,  but  even  if  not,  it  would  afford 
the  accused  no  ground  of  complaint.  The  judge  states  in  signing 
the  bill  that  the  juror  did  not  serve,  because  challenged  peremptorily, 
that  when  the  juror  was  challenged  the  accused  between  them  had 
twenty-three  peremptory  challenges  left,  and  that  no  complaint  was 
made  afterward  that  either  was  compelled  to  accept  an  obnoxious 
jnror.  The  judge  adds  that  many  of  the  juror's  answers  were  due  to 
his  confusion  caused  by  his  lengthy  cross-examination,  but  the 
examination  of  the  whole  satisfied  the  judge  the  juror  was  compe- 
tent. The  fact,  however,  the  juror  did  not  serve,  and  the  panel  was 
obtained  without  any  complaint  afterward  of  other  juror.s,  and,  as  we 
understand  the  statement  of  the  judge,  without  exhausting  the  per- 
emptory challenges,  removed  any  cause  of  complaint  against  the 
ruling.  State  vs.  Farrar,  35  An.  316;  State  vs.  Melton,  37  An.  77; 
State  vs.  Egan,  37  An.  868;  State  vs.  Redmond,  37  An.  p.  774. 
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The  trial  judge  Qtated  to  the  jary  that  the  accused  Under  our  law 
bad  the  right  to  testify  in  their  own  behalf,  but  if  they  do  not  avail 
themselves  of  this  right  their  failure  shall  not  be  construed  for  or 
against  them.  This  is  the  substance  of  Act  No.  29  of  1886,  which 
adds  *'  the  judge  shall  so  charge  the  jury."  It  is  insisted  the  judge 
had  no  right  to  allude  in  any  maiiner  to  the  fact  the  defendant  did 
not  testify,  and  because  he  did  so,  we  must  reverse  the  verdict.  We 
can  not  take  that  view.  We  find  in  the  briefs  two  decisions,  one  by 
the  New  York  Court  of  Appeals  that  the  presiding  judge  has  no 
right  to  allude  to  the  fact  the  prisoner  had  not  availed  himself  of 
testifying  as  permitted  by  their  statute;  another  of  the  Supreme 
Court  of  Illinois,  that  no  presumption  against  the  prisoner  arises 
from  his  failure  to  testify  under  their  statute,  and  the  trial  is  to  be 
conducted  on  the  same  presumption  as  if  the  statute  had  not  been 
passed.  We  doubt,  however,  whether  in  either  State  such  an  alia- 
sion  as  that  made  here  would  vitiate  the  verdict.  In  Wilson  vs. 
United  States,  149  IT.  S.  60,  the  prosecuting  officer  in  the  course  of 
his  address  to  the  jury  commented  with  great  severity  on  the  fact 
the  defendant  did  not  go  on  the  stand  though  entitled  to  de  so  under 
the  act  of  Congress.  149  U.  S.  60.  We  do  not  think  that  decision 
sustains  defendant's  contention  directed  against  the  statement  of 
the  judge.  The  directions  in  the  act  of  1886  **  the  judge  shall  so 
charge"  were  designed  to  exclude  from  the  minds  of  the  jury  any 
inference  unfavorable  to  the  accused  arising  from  his  not  testifying. 
In  our  view  the  statement  of  the  judge  in  this  respect  furnishes  the 
accused  no  basis  for  complaint. 

We  presume  the  bill  we  find  in  the  record  bringing  up  a  news- 
paper article,  attributing;  to  the  District  Attorney  remarks  on  the 
trial  of  the  case  in  the  lower  court,  is  not  pressed.  For  obvious  rea- 
sons  we  could  not  notice  the  bill,  and  the  District  Attorney  states, 
in  addressing  the  jury,  he  made  no  remarks  beyond  the  line  of  his 
duty. 

The  bills  of  exception  are  numerous.  There  are  assignments  of 
error  besides.  The  discussion  has  not  followed  or  dealt  with  the 
bills  of  assignment  separately,  but  rather  with  the  issues  raised  • 
The  case  has  received  close  and  earnest  attention  at  our  hands.  We 
believe  the  case  in  all  its  aspects  has  been  fully  considered ;  that,  at 
least,  has  been  intended  by  us.  The  restricted  province  of  this  court 
is  to  deal  only  with  the  questions  of  law,  and  they  have  been  ably 
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discnsBed  by  conDsel.  Bat  with  all  the  aid  of  the  argument  in  sup- 
porli  of  the  contentions  on  behalf  of  defendant,  the  conclusion  we 
reach  is  the  record  shows  no  ground  to  reverse  the  sentence. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed. 

Rehearing  refused. 

Watkins,  J.,  concurs. 

Bbbaux,  J.,  dissents. 

NiCHOLLS,  C.  J.,  took  no^part. 


No.   12,725. 


JOSKPH  D.   jAMfiS,     FOR    USB    PAUL    ANTHONY     OaLVIT    JAMES,    VS.        S?  Jil 


Rapides  Lumber  Company,  Limited.  |  6u  tit 

'106    173 

On  Application  for  Rmhjbarino.  ,?9   l\i 

113   245 

It  is  tbe  duty  of  the  master  to  give  warning  of  danger  to  an  inexperienced  em-     ^^^   ^^ 
ployee,  not  Informed  of  the  danger,  who  Is  placed  in  charge  of  dangerous  ma-        50    717 
ohlnery.  »»   <" 

The  faots  found  by  tbe  verdict  are  sustained  by  a  presumption  of  correctness,      fn^     ^j 
until  error  is  shown.  — 

It  Is  the  negligence  of  the  foreman  of  a  steam  saw-mill  to  call  on  one  of  its  em- 
ployees suddenly,  and  on  the  Spur  of  tbe  moment,  to  take  a  position  In  tbe 
mill  that  is  dangerous,  without  giTing  him  any  Instructions  or  explanation 
whatever,  of  tbe  movements  of.  the  machinery,  or  the  risk  and  hazard  of  the 
employment,  with  which  the  employee  had  neither  a  previous  knowledge  or 
acquaintance.  For  such  negligence,  the  proprietor  Is  responsible  to  the 
servant. 

APPEAL  from  the  Tenth  Judicial  District  Court  for  the  Parish  of 
Rapides.     Hunter,  J, 


H.  H.  White  for  Plaintiff,  Appellee. 


Howe^  Spencer  db  Cocke  and  R.  P.  Hunter  for  Defendant,  Appellant* 


Argued  and  submitted  February  10,  1898. 
Opinion  banded  down  March  7,  1B98. 
Rehearing  refused  April  18,  1898. 
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The  opinion  of  the  court  was  delivered  by       ' 

Watkins^  J.  This  action  was  instituted  by  the  plaintiiT  for  four 
thousand  dollars  damages  for  the  use  of  his  minor  son,  Paul  Anthony 
Calvit  James,  against  the  defendant  company  for  the  injuries  he 
suffered  for  the  deprivation  and  loss  of  his  left  hand,  'which  was  cut 
off  at  the  wrist  by  a  diminative  saw  in  Its  mill,  through  the  fault  and 
negligence  of  the  company,  its  officers  and  employees. 

The  defendant  answered  at  length  and  in  detail,  and  also 'filed  a 
plea  of  no  cause  of  action,  which  was  considered  with  the  merits. 

The  caase  was  tried  by  a  jury,  who  found  a  verdict  for  the  plaintiff 
in  the  sum  of  three  thousand  seven  hundred  and  fifcy  dollars;  and 
after  an  unsuccessful  effort  to  obtain  a  new  trial  the  defendant 
prayed  for  and  obtained  this  appeal. 

The  plaintiff's  demand  is  for  three  thousand  dollars  general  dam- 
ages and  for  one  thousand  dollars  insurauce. 

He  represents  that  on  the  17th  of  September,  1897,  his  minor  son 
was  working  in  the  employment  of  the  detendant  company  as  watch- 
man and  lumber  grader,  and  that  while  so  employed  he  was  ordered 
to  go  to  work  at  one  of  their  machines  known  as  an  edger;  and  that 
upon  going  to  work  at  the  edger,  and  upon  taking  hold  of  the  first 
piece  of  lumber  from  it,  his  left  hand  was  cut  off  at  the  wrist  by  the 
edger. 

He  shows  that  his  son  was  a  minor;  that  the  edger  is  an  exceed- 
ingly dangerous  machine,  and  that  it  was  situated  in  an  exceedingly 
dangerous  position.  That  its  appliances  were  not  properly  protected 
so  as  to  prevent  the  happening  of  accidents;  and  that,  consequently^ 
only  skilled  and  well -trained  workmen  should  be  employed  to  work 
there.  That  at  the  time  his  son  was  assigned  to  duty  at  the  edger 
the  defendant  well  knew  that  be  was  a  minor;  that  he  was  not  a 
skilled  workman ;  that  he  knew  nothing  about  working  at  the  edger 
and  that  he  had  been  theretofore  employed  at  work  which  was  not 
dangerous.  That,  notwithstanding  all  that,  the  defendant's  foreman 
called  upon  him  suddenly,  upon  the  spur  of  the  moment  at  a  time 
when  the  mill  was  in  full  operation,  to  assume  that  part  of  danger ; 
and  that  his  son,  being  called  upon  to  make  a  sudden  and  unexpected 
election  whether  he  would  undertake  the  employment,  or  by  declin- 
ing it  run  the  risk  of  a  discharge,  he  chose  the  former — not  -  having 
been  warned  by  the  foreman  of  the  defendant,  or  any  officer  of  the 
company,  of  the  danger  there  was  of  working  at  the  edger;  nor  given 
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any  iDBtractions  as  to  the  character  of  the  work  he  was  expected  to 

'    •  ... 

perform,  or  of  the  means  of  g^oarding  against  accident. 

He  shows  that  when  he  was  employed  by  the  defendant  the  amonnt 
of  seventy- five  cents  per  month  was  exacted  from  his  son  by  the 
company,  and  deducted  from  his  wages,  as  premium  on  accident 
insurance,  the  policy  representing  which  the  company  had  obtained 
from  the  Union  Casualty  and  Surety  Company,  of  St.  Louis,  Mo. 

He  shows  that  no  policy  was  issued  to  him,  and  that  none  was 
applied  for  in  his  name;  but  that  same  was  applied  for  by,  and  was 
issued  in  favor  of,  and  made  payable  to  the  defendant  company. 

That  notwithstanding  the  aforesaid  monthly  exactions  of  insurance 
premiums  from  his  son,  as  an  employee,  the  conditions  of  the  insur- 
ance were  never  taplained  to  him.  That  since  the'  accident  he  has 
made  demand  of  the  defendant  first  and  afterward  of  the  insurance 
company  for  a  statement  of  the  insurance,  but  was  refused  informa- 
tion by  both  of  them — ^the  latter  only  admittiug  that  it  carried  an 
accident  policy  iridemnifying  the  defendant  company  against  logs  or 
damage  they  might  sustain^  or  had  to  pay  their  employees. 

It  is  on  this  score  that  the  plaintiff  claims  one  thousand  dollars ; 
and  it  was  at  this  demand  that  the  defendant's  plea  of  no  cause  of 
action  was  leveled. 

In  this  court  the  plaintiff  and  appellee  filed  an  answer  to  the 
appeal  and  requested  an  amendment  of  the  judgment  so  as  to  award 
him  one  thousand  dollars  insurance  money  against  the  defendant. 

This  demand,  as  we  understand  it,  is,  that  his  son  is  entitled  to  the 
sum  of  one  thousand  dollars  of  the  insurance  money  which  is  ulti- 
mately recoverable  from  the  accident  insurance  company  on  the 
policies  of  insurance  which  were  issued  payable  to  the  defendant 
company,  because  he  had  paid  the  premiums  which  bought  the 
insurance. 

Or  in  other  words,  the  insurance  premiums  having  been  exacted 
from  its  employee  and  used  to  keep  in  force  a  policy  guaranteeing 
the  defendant  against  loss,  or  damage  it  may  have  to  pay  said  em- 
ployee on  account  of  an  accident,  the  amonnt  of  said  insurance  when 
realised  by  the  defendant  from  the  insurance  company  should  b» 
paid  over  to  his  son  in  diminution  of  the  full  amount  of  the  dam* 
ages  due  him* 

That  is  to  say,  the  insurance  policies  should  inure  to  the  benefit 
of  an  employee  who  has  kept  up  the  premiums  which  give  life  to  tha 
policy. 
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The  defendant  for  answer  pleads  a  general  denial,  and  then  admits 
that  defendant  was  In^ared  in  the  band  by  its  mill,  but  avers 
'^  that  if  in  any  event  respondent  was  liable  for  damages,  which  is 
expressly  denied  *  *  *  then  respondent  avers  that  the  damages 
claimed     *  .  *     *     are  ont  of  all  proportion  to  the  injury  done,"  etc. 

It  denies  any  knowledge  of  the  minority  of  the  plaintiff's  son,  and 
affirms  that  from  his  size  and  appearance  it  was  believed  that  he  was 
a  grown  man  several  years  past  majority. 

It  avers  that  he  came  to  the  mill  several  months  prior  to  the  acci- 
dent, sought  employment  and  was  employed  in  several  capacities, 
especially  as  night  watchman,  and  had  received  his  wages  in  his  own 
name  without  disclosing  his  minority. 

That  after  hi^ving  been  employed  as  a  night  watchman  for  several 
months,  the  plaintiff's  son  sought  work  at  the  mill,  **  expressing  to  the 
defendant's  foreman  and  superintenv.ent,  his  capacity  to  fill,  and 
his  desire  to  fill,  any  place  to  which  he  might  be  assigned,"  etc. ;  and 
that  at  his  request  *^  he  was  put  to  work  in  the  mill  at  day  work,  and 
had  worked  in  the  mill  for  several  days  in  different  capacities  in 
plain  view  of  the  machine  and  saw,  where  he  was  finally  hurt  in  his 
hand." 

'^That  on  the  morning  of  the  accident  (the  plaintiff's  son)  was  by 
the  foreman  of  the  mill  hands  requested  to  fill  the  place  of  one  of 
the  men  who  was  sick  and  absent,  £nd  whose  duty  and  work  were 
to  take  plank  which  had  been  sawed  and  planed  off  a  table  and  plat- 
form, to  lay  them  on  a  machine  about  eight  or  ten  feet  away  from 
the  saws  (which  were)  so  placed  (as)  to  cut  off  square  both  ends  of 
the  plank;  and  which  machine  was  operated  by  steam  power  and 
worked  rollers  and  dogs,  so  that  after  the  plank  was  laid  on  the  roll* 
era,  it  was  not  necessary  for  a  workman  to  follow  the  planks,  or  to 
remove  from  his  safe  and  remote  position  with  reference  to  the  saws. 

''  It  avers  that  the  machine  was  first  class  of  its  kind,  and  in  per- 
fect working  order;  and  that  it  was  so  placed,  and  all  of  its  appli- 
ances were  so  arranged  as  to  furnish  the  best  possible  protection  to 
the  men  engaged  in  operating  it. 

'*That  it  required  no  particular  skill,  or  knowledge  to  safely  snd 
properly  perform  the  labor  required  of  the  workman  at  the  machine; 
that  any  man  who  could  lift,  with  other  men  at  the  other  end,  one  or 
several  planks  and  lay  them  on  the  rollers,  could  perform  the  work 
required  of  the  plaintiff's  son. 
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'*  That  instead  of  maintaiDing  the  position  he  was  told  to  take,  at  a 
perfectly  safe  distance  from  the  saw  which  was  intended  to  cut  o£f  the 
ends  of  the  planks,  at  the  end  of  which  he  was  put  at  work,  as  soon 
as  he  had  put  the  plank  on  the  rollers  he  immediately  began  to  fol- 
low them  up  the  incline  and  in  tbe  direction  of  the  saw.  That  the 
other  workmen  warned  him  by  calling  to  him  in  a  loud  voice,  but  he 
continued  to  follow  the  planks  until  they  had  reached  the  saw,  which 
was  in  plain  view  of  him ;  and  that  he  reached  his  hand  forward  until 
it  touched  the  saw  and  was  injured  by  it." 

Under  the  foregoing  statement  of  facts,  the  answer  charges  the 
plaintiff's  son  with  contributory  negligence  which  exonerates  the 
campany  from  liability  for  damages,  and  its  averment  is  that  he  vol- 
untarily and  knowingly  assumed  all  of  the  risks  which  were  incident 
to  his  employment,  and  for  that  additional  reason  there  can  be  no 
rt  covery . 

In  the  answer  there  is  no  mention  made  of  the  plaintiff's  demand 
for  the  payment  of  insurance  money;  consequently  it  must  rest  on 
the  general  issue. 

From  the  evidence  it  appears  that  youug  James  was  assigned  to 
work  at  the  trimmer,  which  is  a  small  circular  saw  situated  near  the 
edger,  a  much  larger  machine. 

From  the  parol  evidence,  as  well  as  the  photographs  which  were 
taken  of  the  locus  in  quo  while  the  machinery  was  in  operation,  it 
appears  that  there  is  visible  to  the  eye  not  more  than  one -fourth  of 
the  saw,  which  is,  apparently,  of  but  a  few  inches  in  diameter. 

As  stating  defendant?s  view  very  succinctly,  we  make  the  following 
quotation  from  counsel's  brief,  viz. : 

''  That  on  the  day  of  the  accident  the  plaintiff's  son  was  requested 
to  take  the  place  at  the  trimmer  of  the  regular  workman  who  was 
sick  and  temporarily  absent.  That  the  duties  required  of  him  were 
to  take  the  planks,  after  they  had  been  sawed,  from  a  table  or  plat- 
form and  lay  them  on  the  apron  of  the  trimmer  several  feet  from 
the  saws,  and  were  taken  thence  to  the  saws  by  machinery  for  the 
purpose  of  having  their  ends  squared — ^so  that  it  was  not  necessary 
for  the  workman  to  follow  up  the  planks  or  to  move  from  his  safe  posi- 
tion, remote  from  the  saws,"  etc. 

And  he  further  places  tbe  defendant's  charge  of  contributory  fault 
on  the  part  of  young  James  on  the   ground   stated  in  its  answer, 
'^  that  it  charges  specially  that  he  did  leave  his  position  and  follow  up 
46 
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the  timber  until  it  and  his  hand  reached  the  saw,  and  this  carelessness 
caused  the  accident,"  etc. 

Before  analyzing  the  evidence,  or  stating  oar  conclusions  thereon, 
we  may  just  as  well  disembarrass  the  case  of  young  James'  minority, 
as  he  testifies  as  a  witness  that  he  was  nineteen  years  of  age  at  the 
time  of  his  engagement  in  the  defendant's  service;  and  there  is  no 
evidence  tending  to  show  that  the  defendant  was  aware  of  his 
minority. 

And  it  is  shown  that  the  young  man  was  very  well  grown  for  his 
years  and  justified  the  assumption  of  his  being  a  major,  resulting  from 
the  fact  which  was  pointed  out  by  the  Tvitnesses — that  he  had  made 
his  contract  with  the  company,  and  collected  and  receipted  for  his 
monthly  wages. 

Counsel  for  the  defendant  claim  that  after  young  James  had 
served  the  defendant  for  several  months  in  the  capacity  of  night 
watchman,  and  afterward  of  lumber  grader,  he  was  assigned  to  duty 
in  trucking  lumber  as  it  came  from  the  trimmer,  and  ^'  in  doing  this 
work  he  was  about  ten  steps  from  the  trimmer  saw  which  afterward 
hurt  him  *  ♦  *  hqcI^  consequently,  had  the  opportunity  to 
observe  the  machinery  and  know  the  danger  of  the  situation." 

They  take  the  farther  position  that  young  James  subsequently 
worked  at  the  '^  live  rollers,"  an  automatic  contrivance  to  carry 
boards  away  after  they  have  been  trimmed ;  and  that  while  thas 
engaged  he  was  only  about  five  steps  from  the  trimming  saw,  by 
means  of  which  he  lost  his  hand;  and  that,  in  this  way,  he  had 
become  familiar  with  the  position  and  movement  of  the  saw,  and 
knew  of  the  danger  of  the  employment  to  which  he  was  thereafter 
assigned. 

With  these  statements  kept  in  view,  we  will  make  some  extracts 
from  the  evidence  and  apply  same  thereto. 

Young  James  testifies,  in  speaking  of  the  incidents  which  occurred 
just  previous  to  the  accident,  that  he  went  to  the  mill  to  work  load- 
ing trucks,  but  that  he  continued  in  that  occupation  about  ^*  three  hours 
and  was  then  changed  to  the  live  rollers."  That  he  worked  at  that 
employment  one  '^  evening  and  the  next  day  until  about  four 
o'clock." 

Then  occur  the  following  interrogations  and  responses,  viz. : 

''  Q.  Then  what  did  you  do? 

'*  A.  The  next  morning  I  went  up  to  go  to  work.     Did   not  know 
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<wfaat  to  start  at,  and  stayed  around  expecting  to  take  my  same  place 
at  the  live -rollers. 

*'  Q.  What  occurred  then? 

''  A.  The  foreman  hallowed  at  me — Mr.  Chester  was  the  foreman 
— ^telling  me  to  take  the  place  behind  the  edger  at  the  trimmer. 

'*  Q.  On  what  day  was  that? 

''A.  On  the  17th  of  September. 

'*  Q.  What  occurred  when  you  took  your  place  behind  the  edger  at 
the  trrimmer? 

*'  A.  I  got  back  there;  had  not  been  there  a  minute,  I  suppose, 
when  two  pieces  of  two-by-four  came  through  the  edger,  8nd  I 
took  hold  of  them.  They  were  crossed  so  I  could  not  see  the 
saws;  and  to  uncross  them  I  gave  them  a  push,  and  pushed  my  hand 
through  the  sawl 

'*  Q.  The  saw  then  cut  off  your  hand? 

"A.  Yes,  sir. 

"  Q.  Cut  it  entirely  off? 

'*  A.     Except  a  little  skin. 

'*  Q-  Up  to  that  time  had  you  ever  been  employed  in  working 
about  the  machinery  of  the  saw -mill? 

"  A.  No,  sir. 

*'  Q.  Did  you  have  any  skill  or  knowledge  about  working  about 
machinery? 

*'  A.  None  at  all;  no,  sir. 

^*  Q.  Did  any  one  instruct  you  about  the  duties  you  were  about  to 
perform  at  the  time  you  were  behind  the  edger? 

*«  A.  No,  sir. 

*^  Q.  Did  any  one  warn  you  that  it  was  a  dangerous  place,  or  ex- 
plain the  machinery  there  to  you? 

<*  A.  Not  that  I  remember.     No,  sir. 

'*  Q.  Well,  you  do  remember,  don't  you? 

^'  A.  I  do  remember  that  no  one  told  me. 

'*  Q.  You  say  Mr.  Chester,  the  foreman,  called  you  there? 

"  A.  He  passed  by.  He  was  on  one  side  of  the  rollers.  He  pointed 
his  finger  at  m€,  and  told  me  to  go  baxik  there.  That  was  all  that 
passed—all  he  said. 

''  Q.  What  is  the  custom  of  the  mill  about  obeying  orders? 

^^  A.  If  I  had  not  gone  there,  I  guess  I  would  have  had  to  go 
home." 
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^'  Q.  How  far  was  the  saw    that  cat   your  hand  from  where  you 
were  pot  to  work? 

**  A.  I  don't  know  exactly.  /  never  saw  the  saw — never  moved  out 
of  my  tracks — only  gave  the  planks  a  little  push, 

**  Q.  Are  you  sure  you  did  not  follow  up  the  planks? 

*^  A.  Quite  sure. 

''  Q.  When  you  started  to  put  your  hand  out  to  follow  it  up  *  *  * 
did  anybody  say  anything  to  you? 

''A.  If  they  did,  I  did  not  hear  it.  I  could  not  have  heard  a  shot- 
gun behind  that  edger  when  it  was  running. 

^^  Q.  Anderson  was  just  the  length  of  the  plank  from  you,  on  the 
same  side,  and  working  at  the  machine? 

**  A.  Yes,  sir. 

*'  Q.  You  did  not  hear  him  hallow  at  you  and  warn  you  to  let  the 
plank  alone? 

**  A.  No,  sir." 

Again : 

'^  Q.  Mr.  James,  I  will  ask  you  this  question.  If  you  had  been 
warned  and  instructed  about  that  machine  would  you  have  put  your 
hand  where  it  could  get  cut  off? 

**  A.  I  would  not;  certainly  not." 

Another  witness  testimony  is  as  follows,  viz. : 

*^  Q.  Mr.  Morris,  were  you  an  employee  of  the  Rapides  Lumber 
Company  when  this  accident  occurred  ? 

**  A.  I  was. 

*'  Q.  How  long  had  you  been  working  there  ? 
'*  A.  Well,  I  have  been  working  there,  off  and  on,  about  four  years. 
''  Q.  Do  you  know  this  trimmer*at  which  Mr.  James  got  hurt  ? 
"  A.  Yes,  sir;  I  do. 

'<  Q.  Mr.  Morris,  state  whether  you  would  consider  that  a  dan- 
gerous machine  at  which  to  place  an  unskilled  workman  ? 

'^  A.  I  consider  it  quite  dangerous;  I  did  not  like  to  work  there 
myself;  I  call  it  quite  dangerous. 

^'  Q.  As  a  saw- mi  11  man  would  you  consider  it  necessary  to 
instruct  and  warn  the  new  men  that  were  put  there  ? 

'*  A.  I  would;  yes,  sir." 

This   question   was  objected   to   and   the   answer  of   the  witnes 
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thereto  as  eliciting  an  opinion;  and  same  having  been  overruled  the 
defendant's  counsel  reserved  a  bill  of  exceptions  thereto. 

In  our  opinion,  the  testimony  sought  to  be  elicited  of  this  witness 
is  not  exclusively  a  matter  of  opinion,  as  it  is  predicated  upon  the 
facts  about  which  he  had  been  interrogated,  and  upon  which  he  was 
requested  to  express  his  judgment.  He  had  in  the  previous  question 
been  asked  whether  he  considered  a  trimmer  saw  a  dangerous 
machine,  and  replying  thereto  without  objection  he  said  he  consid- 
ered it  quite  dangerous. 

The  present  question  is,  being  by  you  considered  a  dangerous 
machine,  '*  would  you  consider  it  necessary  to  instruct  a  new 
man,"  to  that  effect  ? 

Taken  in  that  connection  it  was  a  proper  question. 

In  the  further  interrogation  of  this  witness  he  stated,  in  confirma- 
tion of  the  testimony  of  young  James,  that  Mr.  Chester,  the  fore- 
man, said  to  him  when  assigning  him  to  duty  at  the  trimmer  '^  You 
i^ork  over  that  way,"  pointing  in  the  direction  of  the  edger.  He 
states  that  this  was  the  direction  which  was  given  to  young  James  in 
his  presence. 

On  cross-examination  this  witness  was  asked  the  following  ques- 
tion, and  thereto  made  the  following  replies,  viz. : 

^'  Q.  Well,  are  not  those  two  saws  on  the  trimmer  in  plain  view 
from  almost  anywhere  around  the  mill? 

^'  A.  I  always  saw  the  saws.  I  knew  where  they  were.  I  did  not 
rnn  into  them.  At  the  place  where  this  man  wa^  working  this  board 
covers  the  saWj  and  might  worry  a  person  who  did  not  know  the  saw  was 
there. 


'*  Q.  Well,  is  not  that  saw  in  plain  view  of  a  man  standing  in  the 
proper  place — there  when  James  was  put  to  work? 

'*  A.  I  do  not  think  it  is.  These  planks  may  be  rather  in  the  way. 
A  man  not  knowing  where  to  look  for  the  saw  might  not  notice  it. 
But  you  can  see  the  saw  from  where  he  works. 

'^  Q.  The  plank  is  high  enough  up  to  see  under  it? 

^*  A.  He  can  see  under  it  or  over  it,  either  one.  If  he  undertakes 
to  look  for  the  saw  he  can  see  it." 

The  board  referred  to  by  this  witness  is  the  swinging  board  that  is 
exhibited  in  the  photographs,  and  is  shown  by  the  testimony  to  be 
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employed  as  a  protection  to  the  employees  against  injury  from  the 
small  ends  of  the  planks  which  are  cat  ofF  by  the  trimmer  saws. 

'*  Q.  What  particular  skill  or  experience  does  it  require  for  a  man 
to  go  there  and  do  that  work — to  put  the  plank  on  the  trimmer? 

''A.  It  requires  a  man  who  knows  something  about  it.  He  must 
know  something  about  it,  or  he  might  do  like  this  man  and  get  his  hand 
cut  ojf." 

Mr.  Julius  Levin,  a  saw -mill  proprietor  of  large  experience,  was 
also  interrogated  with  the  following  result,  viz. : 

*<  Q.  If  you  should  place  a  green  hand  (at  work)  at  the  machinery 
would  you  not  consider  it  your  duty  to  instruct  him  as  to  his  danger 
and  duties? 

''  A.  I  would  have  him  instructed. 

''  Q.  State  whether  or  not  you  consider  that  position  I  have  just 
mentioned — at  the  trimmer — a  dangerous  position,  particularly  for 
a  green  hand? 

'*  A.  All  positions  behind  any  saw  are  dangerous  if  a  person  is  not 
very  careful, 

'^  Q.   It  requires  a  good  deal  of  skill  and  activity? 

^'  A.    A  great  deal  of  care  and  watching, ^^ 

The  foregoing  is  a  fair  summary  of  plaintiff's  evidence ;  though 
there  are  some  general  statements  of  the  defendant's  witnesses  which 
differ  therefrom  in  minor  particulars. 

The  testimony  of  Mr.  Chester,  foreman  of  defendant's  mill,  is  of 
the  following  tenor,  viz. : 

''Q.  How  long  had  had  you  been  working  at  this  mill  of  the 
Rapides  Lumber  Company  when  this  accident  happened  to  Mr.  Tony 
James? 

'*A.  I  had  not  been  there  but  a  short  while,  probably  a  month  or  six 
weeks.  I  went  to  work  on  the  28th  of  July,"  but  be  was  foreman  at 
the  time  of  the  accident. 

Again : 

*'  Q.  When  you  told  Mr.  James  to  go  in  there — i.  e.,  to  the  trimmer 
machine — and  take  Boone's  place  did  he  make  any  objection  to  it? 

«»A.   He  did  not. 

'*  Q.  Was  it  done  suddenly,  or  hurriedly,  or  in  such  a  way  that  he 
was  obliged  to? 

^^A,  I  simply  told  him  to  take  that  position,  and  he  just  walked  in,  and 
went  at  it,     I  went  back  into  the  fire  room,  "  etc. 
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In  conclusion  we  will  refer  to  the  statement  of  Mr.  Anderson,  who 
was  the  associate  of  young  James  and  saw  the  accident,  and  thus 
describes  it,  viz. : 

*^ There  were  two  two  by  fours  and  Mr.  James  and  I  caught  hold 
of  a  piece  of  lumber — he  caught  one  end  and  I  caught  the  other — 
and  we  carried  it  and  put  it  on  the  trimmer  chains ;  and  one  of  the 
two  by  fours  got  on  top  of  the  other  two  by  four  and  Mr.  James 
undertook  to  shove  one  off  the  other,  and  carried  his  hand  up  on  to 
the  other,  and  carried  his  hand  up  on  the  saw." 

He  then  stated  that  in  making  this  movement  young  James  moved 
jast  a  little  from  his  position  in  the  effort  to  push  the  planks,  and  that 
as  he  did  so  *'  he  hallooed  as  loud  as  he  could  to  let  it  alone — that  he 
jast  screamed — but  he  followed  the  timber  until  it  got  to  the  saw." 

In  so  doing  young  James  was  attempting  the  performance,  ignor- 
antly,  of  an  office  which  the  machinery  was  provided  to  do  with- 
oat  his  aid — and  this  was  evidently  the  result  of  his  inexperience  and 
want  of  information  as  to  his  duties. 

No  particular  analysis  of  the  foregoing  testimony  is  deemed  neces- 
sary. That  the  employment  to  which  young  James  was  assigned 
was  dangerous  we  make  no  doubt,  We  think  the  dangerous  charac- 
ter of  the  trimmer-saw  is  made  clear  by  the  testimony,  and  is  made 
apparent  by  the  photographs. 

To  our  thinking,  the  mere  recital — even  as  it  is  related  in  the 
defendant's  answer-— of  the  occurrence,  discloses  a  prima  fade  case 
of  negligence  on  the  part  of  the  defendant. 

The  proof  discloses  a  total  want  of  knowledge  on  the  part  of 
young  James  of  the  situation,  and  of  the  duties  he  was  expected  to 
p<9rform;  and  of  which  he  was  vouchsafed  not  a  word  of  informa- 
tion or  instruction  by  the  defendant's  foreman. 

Suddenly  called  upon  by  the  company's  foreman  to  undertake  the 
performance  of  a  delicate  and  important  duty,  in  a  saw -mill  in  full 
operation,  and  supply  the  place  of  a  sick  man  who  had  been  engaged 
thereat  for  about  two  years,  without  warning  or  precaution,  young 
James  was  unwittingly  cast  into  the  teeth  of  a  small  saw  which  cut 
his  left  hand  off  within  twenty  seaynda  after  he  fiad  assumed  its  per- 
formance. 

Plaintiff's  counsel  graphically  describes  the  situation  thus : 

'*  Into  this  trap  of  flying  wheels,  machinery,  belts  and  whistling 
saws,  noise,   dust,   plank  and    rollers,   Chester  thrust,   without   a 
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moment's  warning,   advice,   instraction  or   preparation,    a   bey,    a 
minor,  who  knew  nothing  of  its  dangers." 

It  is  quite  out  of  the  question  for  us  to  affirm,  under  these  circum- 
stances, that  young  James  had  assumed  the  responsibility  of  the 
dangers  of  the  poHiticn  to  which  he  had  been  assigned. 

In  our  opinion  his  right  to  recover  damages  of  the  defendant  is 
very  clear,  under  the  provisions  of  the  Code.  R.  O.  0.  2316,  2317 
and  2820. 

And  likewise  under  the  construction  of  the  general  law  applicable 
to  master  and  servant,  which  is  given  in  the  decisions  cited  in  Stacke 
vs.  Orleans  Railroad  Company,  50  An'.,  omitting  those  appertaining 
to  fellow -servants  as  not  pertinent  to  the  issue. 

Under  all  the  authorities,  it  is  the  recognized  and  bounden  duty  of 
the  master  to  provide  a  reasonably  safe  place  at  which  his  servant 
is  to  work ;  and  to  see  to  it  that  he  is  not  exposed  to  unnecessary 
risks  in  the  course  of  his  employment.  And  in  order  that  a  dan- 
gerous service  be  intelligently  undertaken  by  his  servant,  it  is  the 
duty  of  the  master  sufficiently  to  acquaint  him  with  its  risks  and 
dangers,  and  give  him  a  fair  knowledge  of  the  situation  at  the  time 
of  his  employment.  Failing  in  either  of  the  foregoing  particulars, 
the  master  will  be  held  liable  for  whatever  injury  results  to  the 
servant.  Oooley  on  Torts,  Sec.  560;  Ryan  vs.  Fowler,  24  N.  Y. 
410;  Perry  vs.  Marsh,  25  Ala.  659;  Horner  vs.  Nicholson,  56  Mo. 
220;  Wheeler  vs.  Wat<on  Manufacturing  Co.,  135  Mass.,  185;  Mason 
vs.  West,  73  Maine,  253. 

«In  Smith  vs.  Sellers,  40  An.  527,  this  court  said  that  the  servant 
'*  assumed  the  risk  only  of  such  hazards  as  are  apparently  incidental 
to  an  employment  intelligently  undertaken." 

In  Erslew  vs.  Railroad  Company,  49  An.  86,  we  held  that  if  an 
employee  of  a  steam  railway  company  knew  or  ought  reasonably  to 
have  known  the  precise  danger  to  him  of  the  guy  wire  of  the  electric 
street  car  company  in  the  course  of  his  employment,  and  saw  fit, 
notwithstanding,  to  continue  in  it,  he  might  be  held  to  have  assumed 
the  extraordinary  risks,  as  well  as  the  ordinary  risks  of  his  service. 
But  this  consequence  must  rest  upon  positive  knowledge,  or  reason- 
able means  of  positive  knowledge  of  the  precise  danger  assumed. 
Meyers  vs.  Railroad  Company,  49  An.  21;  Myhan  vs.  Electric  Light 
and  Power  Co.,  41  An.  964;  Buswell,  Law  of  Personal  Injuries,  Sees. 
202,  203;  Tutrix  vs.  Sellers  &  Co.,  89  An.  1011;  Helen  vs.  O'Rourke, 
46  An.  178. 
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See  Baswell  on  Personal  Injaries,  p.  388.  And  we  take  follow- 
ing^ extract  from  146  Mass.  190,  Giviac  vs.  Woolen  Company,  viz.: 
*' The  duty  of  the  defendant  would  be  sufficiently  discharged  by 
pointing  out  to  the  plaintiff  the  situation  of  the  machine,  and  the 
rapid  revolution  of  the  wheels  when  in  operation,  and  explaining  the 
effect  of  touching  them  under  these  circumstances." 

This  statement  of  the  law  we  accept  as  perfectly  accurate ;  but 
^^faen  it  is  applied  to  this  case,  it  is  made  evident  that  the  defend- 
ant's foreman  was  greatly  in  fault,  in  that  he  gave  young  James  no 
explanation  or  instructions  of  any  kind. 

Indeed,  the  foreman  had,  necessarily,  an  imperfect  knowledge  of 
tbe  situation,  as  he  had  been  in  charge  of  defendant's  mill  only  for 
a  few  weeks  at  the  time  of  the  accident. 

With  regard  to  the  plaintiff's  demand  for  insurance  money,  but 
little  need  be  said.  The  demand  is  made  of  the  defendant  as  a 
negotiorum  gestor;  and  not  on  a  claim  arising  ex  contractu,  against 
tbe  insurance  company,  as  being  liable  for  a  loss  sustained  on  its 
policy. 

We  do  not  think  that  his  demand  against  the  company  is  well 
founded,  as  he  avers  that  it  has  not  yet  recovered  from  the  insur- 
ance company;  and  the  plaintiff  could  not,  in  any  event,  recover 
from  the  insurance  company,  because  his  name  does  not  appear  as 
a  beneficiary  in  either  one  of  the  policies  which  were  written  in  favor 
of  the  defendant  exclusively. 

That  the  defendant  had  made  exactions  of  young  James  monthly, 
from  his  wages,  in  order  to  keep  up  the  premiums,  can  not  have  the 
effect  of  establishing  in  his  favor  a  beneficial  interest  in  the  insur- 
ance  policy. 

The  contrary  doctrine  was  maintained  by  this  court  in  Putnam  vs. 
Insurance  Co.,  42  An.  740. 

We  are  of  the  opinion  that  so  much  of  the  plaintiff's  demand  as 
relates  to  the  insurance  must  be  rejected  and  disallowed,  and  the 
amount  of  the  demand  for  damages  be  reduced  to  three  thousand 
dollars. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  so  amended  as  to  reject  and  disallow  the  plaintiff's  demand 
for  one  thousand  dollars  insurance,  and  thus  reduced  to  three  thou- 
sand dollars,  same  be  affirmed  with  costs  of  appeal  to  be  taxed 
against  the  plaintiff  and  appellee — ;vith  the  reservation  of   whatever 
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rights  he  may  have  against  the  defendant  upon  a  quantum  meruit  for 
an  interest  in  the  insurance  money  when  same  has  been  collected. 

The  opinion  of  the  court  on  the  application  for  rehearing  waB  de- 
livered by  Breaux,  J. 

On  Application  for  Rbhbaring. 

Breaux,  J.  Three  witnesses  for  the  plaintiff,  men  of  experience 
in  the  management  of  saw- mill  machinery  stated  that  there  was 
danger,  if  one  without  experience  or  instruction  of  any  sort  under- 
took to  work  as  a  hand  at  the  machine  known  as  the  trimmer. 

That  it  is  unsafe  to  place  one  at  that  work  who  is  a  green  band 
without  warning  or  instruction.  That  the  danger  should  have  been 
explained  to  him;  that  it  was  an  act  of  imprudence  to  call  the  plain- 
tiff, who  had  been  engaged  elsewhere  in  the  mill,  and  at  once  give 
him  in  charge  the  work  necessary  to  be  done  at  the  end  of  the  trim- 
mer in  transferring  the  lumber  from  the  edger  to  the  trimmer. 

On  the  other  hand,  three  witnesses  for  the  defendant  testified  that 
the  work  was  not  as  hazardous  as  represented ;  that  men  without 
experience  and  warning  sometimes  were  placed  to  work  at  trimmers. 

The  jury  and  the  trial  judge  who  saw  and  heard  the  witnesses 
believed  the  former. 

Great  weight,  it  is  clear,  should  be  given  to  their  finding  as  relates 
to  the  facts  of  the  case. 

It  does  seem  that  the  act  of  the  plaintiff  in  putting  his  hands  on 
two  pieces  of  timber,  2x4  (crossed  one  over  the  other) ,  as  they 
were  about  to  pass  the  trimmer  saws,  was  an  act  of  the  greatest  im- 
prudence ;  that  one  with  the  least  experience  or  warning  would  not 
have  thus  exposed  himself.  The  plaintiff,  it  appears,  was  not  defi- 
cient in  intelligence.  Had  he  been  made  aware  of  the  danger,  it 
would  be  proper  to  hold  that  he  had  assumed  the  risk  of  the  dan- 
gerous employment.  It  must  have  been  evident  to  the  jury  he  had 
not  had  sufficient  opportunity  to  become  familiar  with  his  duties 
nor  had  he  been,  it  appears,  sufficiently  instructed.  It  was  not,  the 
jury  found,  an  ordinary  danger.  It  was  not,  their  verdict  implies, 
a  danger  known  to  the  employee,  and  one  which  he,  without  warn- 
ing, should  have  appreciated.  The  defendant  in  the  brief  asserts,  in 
opposition  to  the  position  that  the  plaintiff  should  have  been  warned 
and  instructed  before  placing  him  at  the  trimmer,  that  the  only 
instruction  which  could  have  been  given  him  would  have  been  not  to 
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put  his  hand  on  the  saw,  and   that  this  would  have  added  nothing  to 
his  knowledge. 

This  contention,  as  stated  by  defendant  as  relating  to  visible  dan- 
gler, is  supported  by  several  well  considered  decisions  of  courts  of 
other  Slates.  From  the  point  of  view  just  stated  they  recommend 
themselves  as  eminently  just  and  correct. 

But  the  jury  here,  substantially,  found  a  different  state  of  facts. 
They  must  have  concluded,  in  order  to  arrive  at  their  verdict,  that 
the  instruction  which  could  have  been  given  him  would  have  been 
^ven  had  it  not  escaped  attention ;  that  is,  the  instruction  not  to 
put  his  hands  on  the  pieces  of  lumber  after  having  placed  them  on 
the  trimmer,  and  particularly  after  they  were  being  carried  on  the 
endless  chains  to  the  saws. 

We  have  no  hesitation  in  saying,  if  the  facts  were  as  the  verdict 
implies,  the  judgment  was  correct  and  legal. 

The  evidence  before  us  did  not  disclose  that  the  facts  were  not  as 
found  by  the  jury. 

There  is  no  good  reason  to  infer  that  the  foreman  of  the  mill  did 
not  have  a  proper  knowledge  of  the  situation,  and  that  he  was 
not,  in  every  respect,  a  well  qualified  and  competent  foreman.  But 
the  ability  of  the  foreman  is  not  of  itself  ground  to  discredit  the 
return  of  the  jury.  Under  the  most  careful  and  experienced  fore- 
man an  accident  may  happen  for  which  the  employer  must  be  held 
in  damages. 

It  may  be  stated,  also,  as  related  to  the  lumber  mill,  that  the 
situation  was  not  more  grave  and  dangerous  than  it  is  in  all  fac- 
tories in  which  there  are  many  fast  revolving  circular  saws  with 
white  steel  surface  a  few  inches  above  the  horizontal  line  of  their 
shafts. 

It  Is  not  negligence  to  own  and  operate  such  machinery — the 
demands  of  commerce  require  effective,  improved  machinery.  In 
the  case  here  it  was  not  defective  and  not  unavoidably  dangerous. 
The  fact  remains  that  it  was  not  properly  handled,  due,  as  the  jury 
thought,  to  the  want  of  notice  and  instruction  which  should  have 
been  given  to  an  inexperienced  hand.  Under  our  jurisprudence, 
until  it  clearly  appears  that  such  a  finding  is  erroneous,  we  are  con- 
strained to  accept  the  conclusion  as  correct. 

Lastly:  our  decision  held  that  claim  for  insurance  can  not  be 
recovered  in  this  case.     Defendant  asserts  that   reservation  in  the 
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decree  invites  new  and  troublesome  litigation.  In  order  to  pat  that 
.  matter  at  rest,  we  here  state  that  the  judgment  here  inciades  and 
settles  the  amount  of  all  claims  plaintiff  is  entitled  to  for  in j arias 
received  by  him  as  alleged.  When  this  amount  will  have  been  paid 
it  will  be  in  satisfaction  of  all  claims,  and  we,  in  consequence,  recall 
all  reservation  heretofore  made. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  original 
judgment  remain  undisturbed,  save  as  to  anything  reserved  to  plain- 
tiff, after  he  will  have  been  paid.  There  is  no  further  right  reserved 
to  plaintiff. 

Rehearing  refused. 


60  73gl  No.  12,791. 

113    827\  ' 

"55    782 

115  ^  Mrs.   Mary  Beaulibu  vs.   Mrs.   Mary  V.   Monin  bt  als. 

The  prohibition  of  oar  Code  of  donations  nUer  vivos  of  all  the  property  of  the 
donor,  leaTlng  him  destitute,  Is  not  remoyed  by  the  promise  or  engagement  of 
the  donee  to  support  the  donor  during  life.  Civil  Code,  Art.  1497;  11  Rob.  302; 
12  An.  204. 

The  owner  who  recovers  his  property  owes  to  the  party  evicted  the  taxes  paid  and 
the  value  of  useful  improvements  made  by  him  which  have  augmented  the 
value  of  the  property.   C.  C,  Arts.  ft08,.34ft3;  16  La.  314;  da  An.  741. 

The  evicted  party  in  bad  faith  owes  rents  from  the  beginning  of  his  possession.  7 
N.  S.  112;  12  Rob.  266;  3  An.  258;  C.  C,  Art.  34fi3. 

The  possessor  under  a  title  void  on  its  face,  because  violative  of  a  prohibitory 
law,  can  not  claim  the  protection  accorded  by  law  to  purchasers  and  mortgagees 
who  acquire  on  the  faith  of  the  title  conveying  ownership  placed  on  record  by 
the  owner.    8  N.  S.  227 ;  19  La.  H32 ;  1  An  2h6 ;  47  An.  4U. 

APPEA.L    from   the    Nineteenth  Judicial    District  Court   for   the 
Parish  of  Iberia.      Voorhiea,  J. 


Foster  &  Brouasard  for  Plaintiff,  Appellee. 


Week8  &  Weeks  for  Defendants,  Appellants. 


Argaed  and  submitted  May  2,  1898. 
Opinion  handed  down  May  30,  1898. 
Behearing  refused  June  28,  1897. 
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The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  saes  to  annal  a  donation  by  her  to  her 
cfaildren,  and  to  annul,  also,  the  transfer  by  the  donees  to  the  Jean- 
erette  Building  Association,  plaintiff  claiming  besides  the  rents  of  the 
property  from  the  date  of  the  donation.  The  ground  of  the  nullity 
of  the  donation  demanded  by  the  plaintiff  is  that  it  divested  her  of 
all  her  property,  in  violation  of  our  law,  hence  is  null;  and  it 
is  averred  the  building  association  acquired  no  title  by  the  transfer 
of  the  donees,  hence  is  liable  for  the  property  and  its  revenues  at 
ten  dollars  per  month.  The  children,  the  donees,  in  their  answer 
aver  that  the  acts,  in  form  donations  by  their  mother  to  them,  were^ 
in  fact,  the  partition  of  thb  property,  the  subject  of  the  acts,  owned 
by  them  as  heirs  of  their  deceased  father  and  by  their  mother,  his 
-widow,  in  community ;  that  one  of  the  defendants  in  consideration  of 
bis  n^other's  transfer  agreed  to  support  her;  that  this  and  other  stip- 
ulations of  the  children,  in  respect  to  their  mother  giving  to  her 
acta  of  transfer  the  effect  of  operating  a  partition  and  settlement  of 
the  succession  of  their  father,  were,  by  error,  omitted  by  the  notary, 
and  it  is  insisted  the  acts  should  be  construed  in  connection  with  the 
omitted  stipulations  deemed  to  vary  their  character;  the  answers 
further  aver  the  transfer  to  the  building  association,  and  that  valu- 
able improvements  have  been  put  on  the  property  by  the  defend- 
ants, the  children,  and  the  association.  The  building  association 
answers  that  they  acquired  the  property  for  a  full  price  and  in  good 
faith,  and  that  since  the  purchase  the  association  and  the  children 
faave  paid  taxes  and  made  useful  improv%me]}ts  on  the  property.  All 
the  defendants  unite  in  the  reconventional  demand,  in  the  event 
plaintiff  recovers,  that  their  claim  for  taxes  paid  and  for  the  value  of 
useful  improvements  be  recognized  and  enforced.  From  the  judg- 
ment, annulling  the  transfers  of  plaintiff  to  her  children,  decreeing 
that  the  building  association  acquired  by  the  transfer  to  it  only  a 
mortgage  on  the  one -half  of  the  property,  t.  e.,  the  half  owned  by 
the  children,  and  rejecting  the  reconventional  demands  of  the 
defendants,  they  appeal. 

It  is  undisputed  the  property  in  controversy  was  acquired  during 
the  marriage  dissolved  in  1864  by  the  death  of  plaintiff's  husband, 
hence  was  owned  in  eqnal  parts  by  plaintiff  and  her  children;  that 
in  1889  she  conveyed  to  them  her  share  of  the  property  for  no  con- 
sideration, the  word  donation  being  used  in  the  act  with  other  words 
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of  conveyance,  bat  in  our  view  the  acts  are  to  be  deemed  donations 
manifested  on  their  face;  that  subsequently  the  children  conveyed 
to  the  Building  Association,  the  acts  importing  that  the  association 
paid  the  price,  but  that  the  vendors  owning  shares  of  the  stock  of 
the  association  had  borrowed  an  amount  from  the  association  equal 
to  the  price,  which  they  stipulate  to  pay  with  six  per  cent.  Interest, 
according  to  the  charter  of  the  association  until  payment  to  be  vested 
with  the  title.  We  think  it  established  that  when  the  plaintiff  made 
the  donations  she  divested  herself  of  all  her  property,  and  we  think 
it  is  also  established  that  the  property  has  been  improved  and  taxes 
have  been  paid  on  it  by  defendants. 

During  the  trial  the  defendants  offered  testimony  for  the  purpose 
of  showing  that  the  defendants,  or  one  of  them,  had  agreed  to  sup- 
port the  plaintiff  daring  her  natural  life,  and  that  this  agreement 
was  the  real  consideration  for  her  transfer  of  the  property.  The 
testimony  was  excluded  on  the  grounds  that  it  tended  to  contradict 
the  acts,  and  no  such  issue  was  made  by  the  pleadings.  Another 
ground  of  exclusion,  more  serious,  occurs  to  us ;  whether  it  would 
have  aided  the  defendants,  if  admitted. 

The  purpose  of  the  article  of  the  Code,  prohibiting  donations  that 
embrace  all  the  donor's  property,  would  seem  to  exclude  that  de- 
pendence  for  support  implied  by  the    agreement  the  defendants 
sought  to  prove.     Civil  Code,  Art.  1497.     Is  such  an  agreement  to 
be  deemed  the  equivalent  of  the  reservation  by  the  donor  exacted 
by  the  Code,  of  enousrh  of  his  property  to  live?    Is  the  donation  that 
leaves  the  donor  nothing,  Withdrawn  from  the  very  explicit  prohibi- 
tion of  the  Code,  merely  because  the  donee  engages  or  promises  to 
support  the  donor?    It  must  seem  that  construction  does  not  accord 
with  the  article  of  the  Code  on  the  subject.     In  the  very  early  case 
of  Vick  vs.  Deshautel,  9  Martin,  85,  arising  under  the  old  Code,  such 
a  donation  as  that  it  is  supposed  would  be  shown  by  the  excluded 
testimony  was  sustained.     In  the  later  case,  Lagrange  vs.  Barre,  11 
Bob.  302,  the  court  commenting  on  the  fact  that  the  Vick  case  arose 
under  the  old  Code,  held  that  the  donation  of  all  the  donor's  prop- 
erty, though  on  the  condition  inserted  in  the  act  of  full  support  of 
the  donor  by  the  donee,  was  null.     *^  He  must  reserve  enough  for 
his  subsistence,"  as  required  by  the  Code,  the  court  held  was  not 
fulfilled   by   the  agreement  of  support  contracted   by  the  donee. 
Again,  in  the  case  of  Bourgeat  vs.  Dumoulin,   12  An.,  p.  204,  the 
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court  sastaiaed  the  donation,  embracing  nearly  all  the  donor's  prop- 
erty, when  in  the  act  the  donor  reserved  besides  an  annuity  as  a 
charge  on  the  property  for  a  sam  deemed  adequate  for  all  the  wants 
of  the  donee,  and  as  we  gather  by  the  seqnel  of  that  case  in  Porche 
V8.  Moore,  14  An.,  p.  288,  there  were  also  debts  for  which  the  donee 
was  bound.  We  have  no  such  case  here,  and  the  court  in  the  Four- 
teenth Annual  case  drew  the  distinction  between  that  and  the  earlier 
decision  in  11  Rob.,  which  it  affirmed.  We  think  the  11th  Rob- 
inson case  announces  our  law.  Hence  our  conclusion  is  that  the 
alleged  agreement  of  the  donees,  even  if  it  had  been  proved,  would 
not  have  removed  the  transfers  of  the  mother  from  the  prohibition 
with  which  we  are  dealing.  Nor  can  we  accept  the  suggestion  the 
acts  were  not  donations,  but  were  designed  to  efFect  a  partition  of 
the  property.  It  is  quite  true,  the  acts  state,  that  partition  was 
intended,  but  it  is  manifest  from  the  acts  and  all  the  testimony  that 
no  partition  was  proposed  or  effected,  except  among  the  children. 
As  to  the  mother  she  gave  all  she  had  and  received  nothing.  It  is 
our  conclusion  the  acts  of  transfer  from  the  mother  to  the  children 
are  brought  clearly  within  the  prohibition  of  the  Code  of  donations 
that  strip  the  donor  of  all  he  possesses. 

The  Building  Association  invoke  the  protection  accorded  by  law  to 
purchasers  and  mortgagees  acquiring  on  the  faith  of  recorded  titles. 
Miles  vs.  Oden,  8  N.  S.,  p.  227;  Blanchard  vs.  Castille,  19  La.,  p. 
362;  Richardson  vs.  Hyams,  1  An.  286;  Thompson  vs.  Whitbeck,  47 
An.,  p.  49.  But  the  principle  of  these  decisions  can  have  no  opera- 
tion in  this  case,  because  the  title  from  the  mother,  violating  a  pro- 
hibitory law,  carried  its  nullity  on  its  face. 

But  though  the  title  of  tbe  Building  Association  as  against  plaintiff 
can  not  be  sustained,  its  claim  for  taxes  and  useful  improvements, 
whether  the  demand  is  by  the  association  or  the  children,  rests  on  a 
different  basis.  The  right  of  the  evicted  party  to  recover  <or  such 
Wprovements,  taxes  or  other  charges  for  the  preservation  of  the 
property,  and  add  to  its  value,  rests  on  the  principle  that  the  real 
owner  cannot  profit  at  the  expense  of  him  who,  during  his  posses- 
sion under  a  titl?,  though  void,  has  by  his  expenditures  improved 
and  thereby  augmented  the  value  of  the  property.  Civil  Code, 
Arts.  508,  3453;  Pearce  vs.  Franbum,  16  La.,  p.  414;  Heirs  of 
Wood  vs.  Nicholls,  33  An.  744.  The  record  shows  with  reasonable 
certainty  that  these  expenditures  on  the   property  were  made  with 
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the  money  obtained  from  the  BaildiDg  ABSoeiation,  by  the  children, 
the  donees  of  their  mother.  We  appreciate,  as  suggested  in  the 
briefs  there  can  be  but  one  recovery  for  these  expenditures  anlees 
part  were  incurred  by  the  association,  and  part  by  the  children  to 
whom  the  association  made  the  loan.  In  the  condition  of  the  record 
we  can  not  adjust  the  amount  of  the  expenditures,  or  to  whom  the 
amount  is  due.  We  think  it  best,  therefore,  to  comply  with  the 
suggestion  in  the  briefs  and  remand  the  case  to  ascertain  the  amount 
paid  for  improvements,  taxes  and  other  charges  for  the  preservation 
of  the  property,  whether  by  the  association  or  the  other  defendants. 
The  defendants  on  the  other  hand  are  liable  for  the  rents  of  the 
property  from  the  date  of  the  acts  of  donation  under  the  void  title 
conveying  to  all  notice  of  its  nullity.  C.  C,  Art.  3463;  Donaldson  vs. 
Hull,  7N.  S.  112;  Williams  vs.  Booker,  12  Robinson,  256;  Hill  vs. 
Bowden,  3  An.  258.  The  liability  of  the  defendants  can  also  be 
adjusted  under  our  order  to  remand. 

The  plaintiff  claims  that  the  property  should  be  decreed  free  from 
any  mortgage  in  favor  of   the  Building  Association,  the  mortgage 
having  been  recognized   by   the  judgment  of   the  lower  court  on 
tue  one-half  of  the  property  belonging  to  the  children.     The  ques- 
tion of  the   title  or  right  conferred  on  the  Building  Association  by 
their  contract  so  far  as  that  title  affects  the  interest  of  the  children 
to  property  acquired  during  the  marriage  of  their  mother,  it  is  not 
necessary  to  determine.     Our  law  annuls  the  donation  in  its  entirety. 
C.  C,  Art.    1497.     The  mother  is  restored  to  all  her  rights  as  they 
stood  before  the  donation,  subject  to  her  liability  for  the  taxes  and 
improvements.     The  nullity  of  the  donation,  the  liability  of  plain- 
tiff for  improvements  and  taxes,  and  the  accountability  of  defendants 
for  rents  are  the  only  questions  we  determine. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court,  in  so  far  as  it  decrees  the  nullity  of  the  acts  by 
which  the  plaintiff  conveyed  to  her  children  the  property  in  contro- 
versy, be  affirmed — in  other  respects  the  judgment  is  annulled;  and 
it  is  now  ordered  and  adjudged  that  this  cause  be  remanded  to  the 
lower  court  for  the  determination  of  the  liability  of  plaintiff  for 
improvements,  taxes  and  other  charges,  if  any,  for  the  preservation 
of  the  property,  and  the  accountability  of  defendants  for  rents,  all 
other  questions  being  reserved,  and  that  plaintiff  pay  costs. 


FIFTIETH  ANNUAL  REPORTS,  1898.  .     737 


Railroad  A  Steamship  Co.  vs.  Sheriff  et  als. 


No.  12,789. 

Morgan's  Louisiana  &  Texas  Railboad  &  Steamship  Oompany 

vs.  Paul  Pbcot,  Shbbiff,  bt  als. 

1.  Saita  relating  to  tastes  or  licenses  are  preference  Suits,  triable  without  a  jury 
/     and  at  Chambers  It  court  be  not  In  session.    Sec.  66  of  Act  106  of  1890. 

2.  Where  there  is  doubt,  an  appeal  will  not  be  dismissed.    If  a  bond  be  not  suffi- 

cient for' the  suspensive  appeal  taken,  It  yet  remains  good  for  the  deyolutiTe 
appeal. 

3.  A  distinction  Is  to  be  drawn  between  suits  to  correct  an  assessment,  and  suits 

which  go  to  the  inherent  yalidity  of  an  assessment  and  to  the  legality  of  the 
tax  based  thereon. 

4.  Those  of  the  first  class  must  be  Instituted  within  the  time  fixed  by  the  statute; 

those  of  the  latter  class  are  not  subject  to  such  time  limit. 

A  PPEAL  from  the  Twenty-foarth  Jadicial    District    Oonrt,    the 
***•     Parish  of  St.  Mary.     Allen^  J. 


D.  Caffery  &  Son  and  Den^gre^  Blair  &  Den^e  for  Plaintiff,  Appel- 
lant. 


M.    J.   Cunningham^   Attorney    General,    and    Sigur,    Milling    dEr 
Saunders  for  Defendants,  Appellees. 


Argaed  and  submitted  May  3,  1898. 
Opinion  banded  down  Jane  22,  1898. 
Rehearing  refused  June  30,  1898. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.  Plaintiff  corporation  owns  and  operates  a  railway 
extending  through  the  parish  of  St.  Mary,  Louisiana. 

Trouble  arose  over  the  assessment  of  its  property  in  said  parish  for 
taxation  for  the  year  1897,  and  this  suit  is  the  sequel. 

The  parties  litigant  are  as  wide  apart  as  to  the  nature  and  charac- 
ter of  the  action  as  they  are  in  respect  of  the  judgment  that  should 
be  rendered. 

The  plaintiff  insists  that  the  complaint  is  not  of  au  over-aBsess- 
ment,  but  of  a  void  assessment;  that  it  is  not  a  suit  to  reduce  an 
assessment,  nor  to  correct  an  assessment  for  misdescription  or  other 

47 


788  SUPREME  COURT  OF  LOUISIANA. 


Railroad  &  Steamship  Co.  vs.  Sheriff  et  als. 


irregularity,  bat  one  to  have  the  assessment  of  certain  property 
declared  void  for  radical  defects,  and  to  enjoin  the  collection  of 
taxes  predicated  on  the  illegal  and  void  assessment  on  the  g^oand 
that,  being  based  on  an  illegal  assessment,  the  taxes  themselves  are 
illegal. 

Defendants,  on  the  other  hand,  insist  that  the  action  is  one  insti- 
tuted against  them  (to -wit:  the  tax  collector,  the  assessor  and  the 
police  jury  of  the  parish  of  St.  Mary)  for  the  purpose  of  correcting 
or  reducing  the  assessment  made  of  plaintiflf's  property  for  the  year 
1897. 

Pursuant  to  the  provisions  of  Act  No.  92  of  1888,  the  Board  of 
Commissioners  for  tne  equalization  of  assessments  of  railroad,  tele- 
graph and  telephone  lines  convened  at  the  town  of  Lafayette  in 
May,  1897,  and  proceeded  to  put  a  uniform  valuation  on  the  roadbed 
of  railroads  and  on  the  telegraph  and  telephone  lines  running 
through  the  parishes  the  board  was  authorized  to  represent. 

Having  done  this,  the  secretary  of  the  board  proceeded  to 
apprise  the  assessors  of  the  several  parishes  through  which  these 
lines  of  communication  ran,  of  tke  action  of  the  board.  The  letter 
Addressed  by  him  to  the  assessor  of  the  parish  of  8t.  Mary  informed 
the  latter  that  the  assessment  fixed  upon  plaintiff's  line  of  railway 
was  $6600  per  mile,  with  a  rate  of  $3500  per  mile  upon  the  branch 
lines  thereof. 

Having  received  this  communication  the  assessor  proceeded  to 
place  the  assessment  upon  his  roll.  In  doing  this  he  first  ascertained 
the  number  of  miles  of  the  main  line  of  plaintiff's  railway  in  the 
parish,  and  the  number  of  miles  of  its  branch  lines.  The  result  of 
of  his  labors  as  to  the  assessment  of  the  railway  mileage  proper 
appears  listed  as  follows,  which  we  will  call  List  No.  1: 

Smiles  main  line  east  of  Morgau  City  $32,000 

34  miles  main  line  west  of  Morgan  City 221,000 

12  miles  of  mainline  double  track 78,000 

1,7S4  feet  spur  track,  Barnetc's  plantation 1,180 

3,036  feet  spur  track,  Sorrell  plantation 2,010 

3,341  feet  spur  track,  Adeline  plantation 2,210 

1,812  feet  spur  track,  Franklin  Refinery 1,200 

1.616  feet  spur  track,  Alice  C.  plantation l,07i» 

10,918  feet  spur  track,  Barnett'8  plantation 7,230 

1,925  feet  spur  track,  Clark's  plantation 1,270 

3,276  feet  spur  track,  Berwick  Lumber  Company 2,170 

1,800  feet  spur  track,  Bonvillain  plantation,  Cypremort  Branch 1,190 

16  miles  Cypremort  Branch ._ _.  62,600 

1  mile  main  line  track,  Morgan  City , SJSOU 

2,976  feet  spur  track,  Morgan  City _.    1,790 

Total  assessment 1411,500 

He,  then,  independently  of  the  Board  of  Equalization,  and  acting 
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in  bis  capacity  as  local  assessor  for  the  parish,  predicating  his  action 
upon  Sec.  29  of  Act  No.  106  of  1890,  proceeded  to  assess  the  depot 
bnildings,  station  and  section  houses  and  the  lots  of  ground  upon 
which  the  same  are  located,  belonging  to  plaintiff  company  and 
tsitnated  in  the  parish,  together  with  the  Morgan  City  bridge,  and 
listed  the  same  as  follows,  which  we  will  call  List  No.  2: 

Section  house  and  lot  and  depot  and  lot  at  Sorrell  station $5o« 

Depot  and  lot  at  Adeline  plantation 500 

Section  bousf.  depot  and  lot  at  Baldwin  station  1,000 

Section  bouse,  depot  and  lot  at  Patout  plantation 800 

Depot  and  lot  at  Glencoe.. 200 

Section  bouse  and  lot  at  Burguleres  plantation... 200 

Section  house  and  lot  at  Franklin 500 

Depot  and  lot  at  Bayou  Sale  station ROO 

Section  bouse,  depot  and  lot  at  Calumet  station 300 

Section  house,  depot  and  lot  at  Patterson 600 

Section  bouse,  depot  ond  lot  at  Berwick 50f 

TheMorgan  City  bridge.: • 240.000 

Depot  and  lot,  town  of  Franklin 2,000 

Total  assessment $257,000 

The  assessor  then  assessed  against  plaintiff,  on  the  non-resident 
list,  the  following  property,  which  we  will  call  List  No.  3 : 

Lots  U,  12, 13  and  14,  square  21,  Morgan  City $200 

Lota  1  to  7.  square  18,  Morgan  City 2  000 

Lots  1  to  7,  square  23,  Morgan  City 16» 

Depot,  wbarree,  etc.,  Morgan  City 6,00§ 

Aggregating. $8,360 

Plaintiff  makes  no  complaint  of  the  action  of  the  Board  of  Equali- 
sation, but  does  of  the  subsequent  action  of  the  assessor. 

Shortly  after  the  adjournment,  of  the  former,  plaintiff  company  filed 
with  the  assessor  the  following  list,  as  showing  its  mileage  in  the 
parish  of  St.  Mary  and  the  proper  assessment  thereon,  according  to 
the  rate  fixed  by  the  board,  to -wit: 

Five  miles  main-line  track  and  all  appurtenances.  East  Morgan  City,  per  mile. .$6,600 
Ttairty-flTe  miles  main-line  track  and  all  appurtenances.  West  Morgan  City, 

per  mile 6,600 

Twelve  miles  new  double  track  and  all  appurtenances,  per  mile 3,500 

Fifteen  miles  Gypremort  branch  track  and  all  appurtenances,  per  mile  3,500 

One  mile  main-line  track  and  all  appurtenances,  corporation  Morgan  City, 

per  mile fi.iWO 

Whereupon  the  assessor  notified  the  company  that  he  did  not 
Tegard  the  list  as  a  correct  one  of  the  property  owned  by  it  in  the 
parish,  and  served  upon  its  agent  duplicates  of  the  lists  made  out  by 
himself,  showing  values  thereto  attached. 

Plaintiff  thereupon  filed  with  the  assessors  a  protest  against  his 
listing  of  its  property  and  valuation  thereof,  and  requested  a  revision 
and  correction,  which  application  the  assessor  rejected. 

Early  in  July  the  police  jury  of  the  parish  met  as  a  board  of 
review,  and  plaintiff,  through  counsel,  appeared  and  filed  with  that 
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body  a  '*  protest  against  the  legality  and  correctness  of  the  assess- 
ment of  its  property  in  St.  Mary  parish  for  the  year  1897,  with  a  view 
of  secaring  its  correction." 

This  protest,  in  substance,  recites  that  the  company  had  thereto* 
fore  made  to  the  parish  assessor  full  and  detailed  returns  of  its 
property  for  assessment,  etc.,  which  returns  it  averred  to  be  correct; 

« 

that  the  assessment  made  by  the  assessor  was  erroneous;  that  be  had 
disregarded  the  valuation  adopted  by  the  board  of  equalization,  and 
in  some  instances  increased  such  valuation;  that  he  had  so  assessed 
some  of  its  property  that  it.  amounted  to  double   assessment,   and 

t 

explained  how  this  resulted,  etc. ;  that  whereas  the  board  of  equal  - 
ization,  in  valuing  the  main  line  of  the  company's  road  at  six  thou- 
sand five  hundred  dollars  per  mile  and  the  branch  lines  at  three 
thousand  five  hundred  dollars  per  mile,  had  arrived  at  the  same  by 
including  the  value  of  the  spur  tracks  as  well  as  the  value  of  the 
superstructures,  stations,  section  houses,  etc.,  the  assessor  had 
taken  the  board's  figures  for  the  mileage  only,  and  then  had  pro- 
ceeded separately  to  assess  the  spur  tracks^  section  houses,  depots, 
stations,  superstructures,  etc.,  and  listed  and  returned  the  same  for 
additional  and  independent  taxation  against  the  company ;  and  that 
he  had  so  separately  and  independently  assessed  the  bridge  crossing 
Berwick's  Bay,  notwithstanding  the  same  is  used  for  no  other  par- 
pose  than  to  support  the  rails  of  the  road,  and  is,  therefore,  only  a 
part  of  the  roadbed  and  included  in  its  mileage  by  the  board 
of  equalization  in  arriving  at  a  uniform  rate  of  valuation  for  the 
entire  length  of  the  track. 

The  protest  concluded  by  asking  the  police  jury,  sitting  as  a  board 
of  review,  to  correct  the  assessment  of  its  property  in  the  parish  so 
as  to .  conform  to  the  valuation  certified  to  the  assessor  by  the 
board  of  equalization,  thus  reducing  the  assessment  on  its  main  line 
from  seventy- eight  thousand  dollars  to  forty- two  thousand  dollars, 
deducting  and  canceling  entirely  the  separate  assessment  of  the  spar 
tracks,  as  well  as  of  its  section  houses,  stations,  depots  and  super-, 
structures,  including  the  bridge  at  Berwick's  Bay. 

To  this  protest  and  prayer  for  correction  and  reduction  the  assessor 
made  answer  in  the  form  of  a  written  objection  filed  with  the  police 
jury  against  its  consideration  for  the  reason  that  the  formalities  of 
law  had  not  been  complied  with  by  the  agents  of  the  company,  they 
having  failed  to  file  a  duplicate  list  of  property,  sworn  to,  as  required 
by  act  106  of  1890,  within  the  time  prescribed  by  law. 
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The  jary  proceeded  to  hear  coansel  representing  the  respective 
parties  and  then  adopted  a  resolution  sastaioing  the  assessor's 
objection  to  consideration  of  the  company's  demand  for  correction, 
on  the  ground  of  failure  to  seasonably  comply  with  the  law. 

This  was  on  the  seventh  of  July,  1897.  Nothing  further  waa  done 
by  the  company  until  about  six  months  later  when  one  of  its  agents 
jtppeared  in  the  office  of  the  tax  collector  of  the  parish,  stating  he 
desired  to  pay  the  taxes  of  the  company,  announcing  that  the  same 
amounted  to  a  certain  sum  (naming  the  figure,  something  a  little 
over  one- half  of  the  sum  the  tax  collector  claimed  to  be  due),  being 
the  exact  amount  levied  against  the  company  the  preceding  year. 
The  tax  collector  replied  that  the  sum  named  would  not  cover  the 
amount  due  by  the  company,  and  that  he  would  accept  it  only  as  a 
partial  payment  of  the  taxes  owing.  Saying  that  he  desired  to  make* 
a  legal  tender  of  the  amount  claimed  by  the  company  to  be  due,  the 
agent  proceeded  to  count  out  the '  money  in  the  presence  of 
two  witnesses  and  offered  the  same  to  the  collector,  who  refused  it, 
except  as  a  partial  payment. 

Defendants  filed  a  peremptory  exception  in  bar  of  plaintiff's 
demand,  setting  up  two  grounds:  (1)  That  the  company  failed  to 
make  out  a  proper  list  of  its  property  for  assessment  for  the  year 
1897,  failed  to  make  oath  to  the  list  that  was  presented,  as  the  law 
requires,  and  that  because  of  such  default  whatever  right  the  law 
gave  for  contesting  the  correctness  or  legality  of  the  assessment  wap 
forfeUed ;  (2)  that  the  suit  comes  too  late,  the  same  not  having 
been  filed  and  service  thereof  made  within  the  time  prescribed  by 
law  for  such  suits,  to -wit:  the  first  day  of  November  of  the  year  in 
which  the  assessment  is  made. 

With  the  prayer  for  dismissal  of  the  suit  and  dissolution  of  the 
injunction,  is  one  for  ten  per  cent,  on  the  aggregate  amount  of  the 
taxes  and  penalties  due  as  attorney's  fees,  and  two  per  cent,  interest 
per  month  from  January  1,  1898,  upon  the  amount  of  taxes  due. 

This  exception  was  called  for  trial  at  chambers,  whereupon  coun- 
sel for  plaintiff  objected  to  proceedings  at  chambers,  and  upon  the 
objection  being  overruled,  excepted  and  reserved  a  bill.  We  find 
no  error  in  this  ruling.  Sec.  56  of  Act  No.  106  of  1890  authorizes 
such  causes  as  the  present  one  to  be  tried  at  chambers. 

The  exception  was  sustained,  the  action  dismissed  and  the  injunc- 
tion dissolved,  with  judgment  against  plaintiff  for  the  special  costs 
provided  by  law,  as  stated  above. 
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Plaintiff  appeals  saapensively  and  devolutively,  and  is  met  here  by 
a  motion  to  dismiss  the  saspensive  appeal  on  the  ground  of  the 
insafficiency  of  the  amount  of  the  bond. 

The  order  of  appeal  fixes  the  amount  of  the  devolutive  appeal  bond 
at  one  hundred  dollars,  that  of  the  suspensive  appeal  "  accordiuK  to 
law.'^  The  amount  of  the  bond  is  ten  thousand  eight  hundred 
dollars.  Whether  it  be  icsuffieient  in  amount  for  a  suspensive 
appeal  depends  on  the  amount  of  taxes  due,  and  that  is  the  very 
issue  this  suit  is  brought  to  determine.  The  judgment  of  the  coort 
on  the  exception  fixes  no  amount  of  taxes  as  owing — the  percentage 
allowed  as  counsel  fees  being  predicated  in  general  terms  ^<  on  the 
amount  of  taxes  due  by  plaintiff."  The  latter,  fig^uring  by  one  pro- 
cess, arrived  at  an  amount  of  taxes  it  thinks  due,  and  gave  a  sus- 
pensive appeal  bond  accordingly.  The  defendants,  figuring  by 
another  process,  arrive  at  a  different  and  larger  amount,  and  finding 
the  bond  not  given  according. to  its  arithmetic,  moves  to  dismiss. 

It  would  seem  to  have  been  a  proper  case  for  the  court  to  have 
fixed  the  amount  of  both  bonds,  since  no  moneyed  judgment  was 
rendered,  nor  exact  amount  of  taxes  due  stated.  However,  we  do 
not  find  it  necessary  to  enter  into  a  calculation  to  determine  what  is 
the  precise  amount  the  suspensive  appeal  bond  should  have  been 
given  for.  Where  there  is  doubt  the  appeal  will  not  be  dismissed. 
Besides,  if  the  bond  be  not  sufficient  for  a  suspensive  appeal,  it  yet 
remains  good  for  the  devolutive  appeal.  Cbaffe  vs.  Carroll,  34  La. 
An.  122. 

The  motion  to  dismiss  is  denied. 

On  the  Mbrits. 

A  distinction  is  to  be  drawn  between  suits  to  correct  an  assess- 
ment, and  suits  which  go  to  the  inherent  validity  of  an  assessment 
and  to  the  legality  of  the  tax  based  thereon. 

In  the  first  class  are  to  be  put  those  suits  in  which  an  assessment 
is  complained  of  and  attacked  for  over -valuation  and  misdescription 
of  the  property  listed,  involving  merely  the  regularity  or  correctness 
of  the  assessment. 

In  the  second  .class  are  to  be  enumerated  those  actions  attacking 
an  assessment  as  void  on  account  of  radical  defects,  and  drawing 
into  question  not  the  correctness  merely  of  an  assessment,  but  the 
existence  itself  of  any  valid  assessment. 
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In  the  first  class  of  cases  the  attack,  if  successfal,  results  not  in 
destroying  bat  in  reducing  or  correcting  the  assessment,  whereas  in 
the  second  class  of  cases  the  radical  defects  made  the  basis  of  attack, 
if  found  to  exist,  render  the  assessment  null. 

It  follows  that  in  suits  coming  within  the  second  class  of  cases 
there  is  involved  not  only  the  legality  of  the  taxes  based  on  the 
assessment  attacked,  but  the  right  to  collect  any  taxes  at  all  predi- 
cated on  the  illegal  or  void  assessment,  for  the  existence  of  a  valid 
assessment  is  essential  to  the  collection  of  taxes. 

The  time  limit  invoked  in  defendant's  exception  applies  to  the 
first  class  of  cases  only.  Such  suits  must  be  brought  before  the 
beginning  of  November  of  the  year  in  which  the  assessment  com- 
plained of  is  made,  first,  it  would  seem,  complying  with  the  pro- 
visions of  Sees.  19,  23  and  26  of  Act  No.  106  of  1890.  Shattnck  & 
Hoffman  vs.  City,  89  La.  An.  206;  Union  Oil  Co,  vs.  Oampbell, 
Assessor,  48  La.  An.  1351;  Kansas  Oity,  S.  &  G.  R.  W.  Company  vs. 
Davis,  Tax  OoUector,  50  La.  An.  — ,  Acts  of  1890,  p.  132,  Sec.  26. 
The  action  in  this  class  of  cases  (to  test  the  correctness  as  to 
description  and  value  of  an  assessment)  is  in  the  nature  of  an 
appeal  from  the  decision  of  the  Board  of  Review  in  the  country 
parishes,  or  the  committee  on  assessments  in  the  city  of  New 
Orleans. 

But  such  time  limit  has  no  applicability  to  the  second  class  of 
(sases.  In  Oteri  vs.  Parker,  Tax  Collector,  42  La.  An.  376,  this  court 
aaid :  ^*  The  statutes  invoked  by  counsel,  which  prescribe  a  limit  of 
time  for  the  action  of  taxpayers,  in  the  courts,  touching  the  assess- 
ment of  their  property,  have  reference  to  suits  to  '  test  the  correct- 
ness of  such  assessments,'  and,  hence,  they  can  not  be  construed  as 
applying  the  same  limit  or  restriction  to  actions  or  suits  presenting 
questions  of  alleged  radical  defects  in  the  assessments,  sufficient  to 
operate  the  absolute  nullity  of  the  same." 

The  want  of  a  legal  assessment,  one  bringing  into  contestation  the 
legality  of  the  taxes  based  thereon,  the  right  itself  to  collect  any 
taxes  thereon,  is  a  radical  defect  which  may  be  urged  at  any  time  in 
opposition  to  the  attemt>ted  collection  of  taxes  imposed  under  such 
assessment.  In  Gills  vs.  Clayton,  Assessor,  33  La.  An.  286,  the 
court  declared  the  legality  of  a  tax  to  be  in  contestation  when  it  is 
claimed  that  the  tax  was  originally  imposed  or  assessed  in  violation 
of  some  provision  of  law,  or  by  one  without  legal  authority  to  make 
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such  asBessment.     See  also  Adler,  Goldman  &  Co.  vs.   Assessors,  37 
La.  An.  607;  State  vs.  Landie,  47  La.  An.  1596. 

The  **  want  of  a  legal  assessment "  was  said  in  Hickman  vs.  Daw- 
son, 35  La.  An.  1087,  to  be  a  *'  radical  defect." 

The  case  at  bar  comes  within  both  classes  of  cases  we  have  been 
considering.  That  is  to  say,  as  to  part  of  the  listing  and  valaation  of 
plaintiff's  property  it  is  undoubtedly  an  ordinary  action  **  contesting 
the  correctness  "  of  the  same  and  subject  to  the  time  limit;  while 
as  to  another  part  it  must  be  viewed  as  an  action  bringing  into  ques- 
tion the  inherent  validity  of  the  assessment  and  contesting  the 
legality  of  the  tax — not  subject  to  the  time  limit. 

So  far  as  Lists  Nos.  1  and  3,  hereinbefore  set  forth,  are  con- 
cerned, we  hold  this  to  be  a  suit  ^'  contesting  the  correctness '' 
only  of  the  assessments  there  shown,  while  as  to  the  property  appear- 
ing on  list  number  two  it  must  be  regarded  as  an  action  patting  at 
issue  the  legality  and  validity  of  the  assessment  and  tax  sought  to  be 
collected. 

The  Board  of  Equalization  which  met  at  Lafayette  officially  com- 
municated to  the  assessor  only  the  rate  per  mile  for  the  main  line  of 
plaintiff's  railway,  and  the  rate  per  mile  for  all  branches  thereof, 
concluding  its  communication  with  the  following  direction:  ''Note 
above  and  assess  whatever  portion  of  said  lines  there  may  be  in  your 
parish  accordingly." 

This  communication,  which  was  the  official  notification  of  the 
action  of  the  board,  did  not  attempt  to  state  the  mileage  of  the  mala 
lines  and  that  of  the  branches  of  the  several  railways  running 
through  the  parishes  the  board  represented,  nor  did  the  board  under- 
take to  say'  what  tracks  were  to  be  considered  main  line  and  what 
branches.  All  that  was  left  to  the  several  parish  assessors.  Tbe 
board  merely  established  a  uniform  mileage  rate.  It  would  seem 
that  only  was  the  extent  of  its  authority  under  Act  92  of  1888. 

Receiving  the  communication  of  the  board,  the  assessor  of  St. 
Mary  parish  proceeded  to  ascertain  the  mileage  of  the  main  Hoe 
and  branches  of  plaintiff's  railway  in  his  paris^.  He  assessed  what  he 
considered  tbe  main  line  at  $6500  per  mile  and  what  he  con- 
sidered branches  at  $3500  per  mile.  These  were  the  board's  ftgnres. 
In  estimating  the  mileage  of  the  main  line  he  added  twelve  miles 
of  double  track,  considering  that  it  came  under  the  head  of  ^  *  main 
line."   If  this  be  erroneous  it  is  nothing  but  an  overvaluation,  which 
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shoald  have  been  the  sabject  of  a   suit  for  corrections  seasonably 
brought. 

So,  too,  with  the  branch  lines  listed.  If  he  made  the  mileage  of 
each  branch  lines  greater  than  they  should  be,  or  added  spur  tracks 
as  branch  lines  which  should  not  have  been  added,  these  are  rather 
disputes  *'  concerning  the  descriptions  of  the  property  listed  and  the 
valuation  of  the  same  as  assessed,"  in  the  language  of  the  statute, 
and  suit  to  test  the  correctness  of  the  assessment  should  have  been 
instituted  on  or  before  the  1st  of  November  of  the  year. 

Some  parts,  at  least,  of  such  assessments  were  proper,  and  if  this 
be  so,  the  assessment  was  not  void,  and  the  errors  complained  of 
are  not  ''radical  defects,"  to  be  taken  advantage  of  by  suit  filed  any 
time  prior  to  collection  of  the  taxes  based  thereon. 

As  to  List  No.  8,  the  property  included  therein  appears  to  be  lots 
of  ground  in  certain  squares  in  Morgan  Oity  and  wharves  there, 
which  are  the  proper  subject  of  assessment  and  taxation  independant 
of  the  assessment  of  trackage  of  the  railway.  With  regard  to  the 
assessment  of  such  property,  contests  before  the  courts  over  its 
description  and  valuation  must  surely  be  by  suit  instituted  within  the 
time  fixed  in  the  statute. 

But  as  to  property  included  in  List  No.  2  the  situation  is  entirely 
different.  The  question  raised  is  one  striking  at  the  existence 
itself  of  the  right  of  independent  or  separate  assessment  of  such 
property  apart  from  the  roadbed  or  line  of  railway  of  which  it 
is  claimed  to  be  part.  Plaintiff's  contention  is  that  section  houses, 
depot  buildings,  bridges,  superstructures,  substructures  and  all  erec- 
tions on  its  right  of  way,  as  well  as  all  parts  of  the  land  forming  its 
right  of  way*  are  necessarily  and  legally  included  in  the  assessment 
placed  upon  its  roadbed  or  trackage,  and  there  is  no  authority  in  law 
for  its  separate  assessment.  If  this  be  so,  its  inclusion  in  plaintiff's 
assessment  as  independent-  subjects  of  assessment  and  taxation  is  a 
*'  radical  defect,"  not  subject  to  the  time  limit  heretofore  referred 
to,  and  the  collection  of  the  tax  thereon  may  be  resisted,  as  is 
sought  to  be  done  in  the  present  action. 

Tne  peremptory  exception  filed  by  defendants  is  good  and  must  be 
maintained,  aud  the  suit  dismissed  so  far  as  the  same  affects  the 
property  and  its  assessment  embraced  in  Lists  Nos.  1  and  8. 

But,  as  to  the  property  and  its  assessment  included  in  List  No.  2, 
the  exception  must  be  overruled  and  the  suit  reinstated. 
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Succession  of  Rabass«. 

No  safficient  tender  of  payment  of  taxes  due  on  the  property  men- 
tioned in  Lists  1  and  3  was  made,  and,  therefore,  the  statntory  pen- 
alty, of  two  per  cent,  per  month  thereon  from  the  first  of  January , 
1898,  as  well  as  the  ten  per  cent,  on  the  amount  of  snch  taxes 
as  attorney's  fees,  must  be  enforced. 

It  is  therefore  ordered,  adjndged  and  decreed  that  the  jads^ent 
appealed  from,  in  so  far  as  it  sustains  defendant's  exception  and  dis- 
misses plaintiff's  action  in  its  bearing  upon  the  property  and  the 
assessment  thereof  included  in  Lists  Nos.  1  and  8,  hereinbefore  men- 
tioned, be  affirmed,  and  that  the  special  costs — two  per  cent,  per 
month  interest  from  January  1,  1898,  and  ten  per  cent,  as  attorney's 
fees,  mentioned  in  said  judgment — be  reduced  so  as  to  apply  only  on 
the  taxes  due  on  the  property  included  in  said  Lists  1  and  3. 

It  is  further  ordered,  etc.,  that  the  judgment  appealed  from,  in  so 
far  as  it  sustains  said  exception  and  dismisses  plaintiff's  suit  and  dis- 
solves its  inj auction  in  its  bearing  on  the  property  and  the  assess- 
ment thereof  included  in  List  No.  2,  hereinbefore  mentioned,  be 
annulled,  avoided  and  reversed,  and  that  to  this  extent  said  excep- 
tion be  overruled  and  the  suit  and  injunction  reinstated,  to  be  pro- 
ceeded with  according  to  the  views  herein  expressed,  and  the  law- 
costs  of  appeal  to  be  borne  by  defendants  and  appellees. 


No.  12,784. 
Succession  of  Dr.  Eugene  Rabasse. 

Any  party  In  interest  may  obtain  the  jadgment  homologating  the  accoantof  tbe 

executor. 
The  affldaTit  of  the  executor  to  the  correctness  of  the  account  suffices  tor  the 

judgment  of  homologation.    C.  C.  1172, 1173;  29  An.  521, 327;  21  An.  511. 
The  Judgment  of  homologation,  when  final,  precludes  subsequent  oppositions,  and 

entitles  the  parties  placed  on  the  account  to  the  distribution  fixed  by  tbe 

account  and  judgment.    C.  C,  Art.  1065;  12  La.  121;  4  An.  450;  1  Hennen's  Digest. 

p.  759,  No.  2. 
Reserving  enough  to  cover  oppositions,  the  executor  may  be  required,  when  tbe 

account  is  homologated,  to  pay  the  amounts  to  the  parties  placed  on  tbe 

account  as  entitled  to  such  amounts. 


0 


N  APPEAL  from   the   Civil    District  Court  for    the    Parish   of 
Orleans.     ElliSy  J. 


E,  J,  Meraly  J,   N.  Augustin  and    Chas,    F.    Claibortie   for  Heirfl, 
Plaintiffs  in  rale.  Appellees. 
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Henry   Chiapella  and  Solomon    Wolff  for  Executor,  Defendant  in 
rule,  Appellant. 


Alined  and  snbmitted  April  28,  1898. 
Opinion  banded  down  May  16,  1898. 
Rehearing  refnsed  June  24,  1898. 


The  opinion  of  the  coart  was  delivered  by 

MiLLBB,  J.  The  appeal  is  by  the  executor  of  the  deceased  from 
the  judgment  directing  the  payment  to  the  heirs  of  the  deceased  of 
the  amount  shown  by  the  executor's  account  homologated  to  be  in 
bis  hands  accruing  to  the  heirs,  the  judgment  providing  that  the  ex- 
ecutor should,  however,  retain  a  sufficient  sum  to  cover  oppositions 
to  the  account. 

The  executor's  account,  exhibiting  a  large  sum  over  the  debts  of 
the  deceased,  was  homologated  on  the  application  of  the  heirs.  They 
had  previously  opposed  some  of  the  charges  on  the  account,  and 
oppositions  had  been  made  by  parties  claiming  to  be  creditors.  The 
demand  of  the  heirs  on  the  rule  now  before  us  on  this  appeal  is  that 
the  executor,  retaining  enough  to  cover  the  oppositions,  pay  to  the 
heirs  the  residue  in  his  hand  and  the  lower  court  made  the  rule  abso- 
lute. 

The  executor's  resistance  to  this  judgment  is  placed  substantially , 
on  the  grounds  that  the  heirs  could  not  apply  for  the  homologation 
of  the  account;  that  the  judgment  of  homologation  was  obtained  on 
no  evidence,  but  it  is  conceded  the  executor  appended  the  usual 
affidavit  of  the  correctness  of  the  account  when  he  filed  it ;  that  the 
heirs  bad  opposed  the  account,  and  finally  that  the  succession  is  not 
closed. 

When  the  legal  notices  of  the  filing  of  an  executor's  account  have 
been  given,  as  required  by  law,  and  the  legal  delays  for  oppositions 
have  expired,  it  is  settled  that  any  party  in  interest  may  require  the 
account  to  be  homologated.  The  objection  that  the  account  was  not 
proved  if  the  executor  could  be  deemed  entitled  to  take  that  ground, 
is  answered  by  his  affidavit  to  the  correctness  of  the  account,  the 
usual  evidence  required  by  our  jurisprudence,  and  for  many  years  it 
was  considered  the  codes  exacted  no  evidence  to  homologate  the 
account.    O.   O.,  Arts.  1172,  1173;  Succession  of  Planchet,  29  An. 
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521;  SaccesBion  of  Oloney,  29  An.  827;  Snccession  of  Ross,  21  An. 
511;  Succession  of  Dongart,  30  An.  270.  We  do  not  understand 
that  the  opposition  of .  the  heirs  to  some  of  the  charges  in  the 
accoant,  which,  if  sustained,  would  increase  the  amount  coming:  to 
them,  precludes  them  from  demanding  payment  from  the  execator 
of  the  amount  shown  by  the  homologated  account  to  be  in  his  bands, 
over  and  above  every  debt  he  places  on  the  tableau;  provided, 
enough  is  retained  by  him  to  cover  oppositions  filed  by  creditors^ 
Lastly,  the  judgpnent  of  homologation  precludes  any  demand  in  re- 
spect to  the  fund  the  account  proposed  to  be  distributed,  not  made 
by  oppositions  when  the  judgment  is  rendered,  and  that  judgment, 
when  final,  closes  litigation  as  to  the  fund  and  entitles  the  parties 
placed  on  the  tableau  to  the  distribution  the  account  proposes.  C.  O. 
1065;  Pranklin  vs.  The  Syndics  of  Warfleld,  2  La.  127;  West  vs. 
Creditors,  4  An.  450;  Ory  vs.  His  Creditors,  12  La.  121. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed  at  appellant's  costs. 


50    748 

» ij|  12,898. 

51  wi        In  re  a.  J.  Ingbbsoll,  Applying  for  Writ  op  Review  to  the 
51 18^  Court  op  Appeals,  First  Cibcuit,  in  Case  J.  O.  Toolb  vs. 

_5L1!!^  C.    H.    MINQE. 

50    748 
52   265  Discretionary  with  this  court,  on  the  case  as  presented,  to  s^rant  or  withhold  the 

-§?   "^  writ  of  ctrtiorari^  or  review,  contemplated  by  the  latter  clause  of  Art.  101  of 

Constitution  of  1896. 

Not  intended  by  the  power  there  granted  to  make  of  the  Supreme  Court  a  sort  of 
superior  court  of  appeals  over  the  Circuit  Courts,  to  take  jurisdiotion  of,  and 
hear  and  determine  any  and  all  cases  decided  by  the  latter  courts. 

Nor  that  the  Courts  of  Appeal  should  be  made  merely  a  stopping  place  for  causes 
on  their  way  from  the  District  Courts  to  the  Supreme  Court. 

It  was,  rather,  the  intention  that  the  power  thus  lodged  in  the  Supreme  Court 
should  be  exercised  only  in  special  or  extreme  cases,  whose  peculiar  circum 
stances,  as  to  facts  or  law,  justify,  in  the  opinion  of  tills  court,  a  resort  to  it. 


AT   CHAMBERS. 

heomwrd  A  Randolph  for  Petitioner. 


D.  T,  Land  for  Respondent  . 


Petition  filed  June  30,  1898. 
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The  opinion  of  the  court  was  delivered  by 

Blanch ARD,  J.  On  application  of  the  State  of  Loaisiana  on  the 
relation  of  A.  J.  Ingersoll,  one  of  defendants,  for  a  writ  of  cer- 
tiorari or  of  review,  to  the  Court  of  Appeals,  First  Oircait,  State  of 
lionisiana.  ^ 

At  Ohambbbs. 

Plaintiflf,  on  a  state  of  facts  allefi:ed  in  a  petition  addressed  to  the 
District  Oonrt  in  and  for  the  parish  of  Caddo,  recovered  a  moneyed 
judgment  against  A.  J.  Ingersoll,  a  member  of  defendant's  Arm. 
On  appeal  this  jadgment  was  affirmed  by  the  Court  of  Appeals  of 
the  First  Circuit. 

The  opinion  of  the  latter  court  was  handed  down  on  the  20th  of 
June,  1898. 

On  the  30th  of  June  application  was  filed  in  this  court,  praying 
that  a  writ  of  cer^orari  or  review  do  issue  to  the  Court  of  Appeals, 
directing  it  to  send  up  the  record  of  the  case  to  the  end  that  the 
decision  may  be  reviewed  and  passed  upon  here. 

It  is  averred  that  a  case  is  presented  for  the  action  of  this  court 
under  Art.  101  of  the  Constitution  of  1898,  and  it  is  asked  that 
meanwhile  all  proceedings  in  execution  of  the  judgment  be  stayed. 

It  nowhere  appears  that  any  notice  of  intention  to  apply  for  the 
writ  was  given  either  to  the  Court  of  Appeals  or  to  the  plaintiff  in 
whose  favor  the  judgment  was  affirmed. 

The  first  part  of  Art.  101  of  the  Constitution  authorizes  the  Courts 
of  Appeal  to  certify  to  this  court  any  question  or  proposition  of  law 
arising  in  any  cause  pending  before  them,  concerning  which  they 
desire  instructions  for  its  proper  decision. 

The  pending  application  does  not  come  within  that  provision. 
The  Court  of  Appeals  does  not  certify  any  proposition  of  law  to  us 
and  asks  for  no  instructions  for  its  guidance  in  determining  the  cause 
submitted  to  it  on  appeal. 

The  latter  part  of  Art.  101  vests  in  this  court  the  power  to  require, 
by  certiorari  or  otherwise,  any  case  to  be  sent  up  to  it  by  the  Courts 
of  Appeal  for  review  and  determination  here,  provided  the  applica- 
tion be  made  within  thirty  days  after  the  decision  of  the  Court  of 
Appeals  has  been  rendered. 

It  is  under  this  clause  that  the  present  application  is  made. 

It  is  clearly  the  intention  of  this  part  of  the  article  of  the  Consti- 
tution referred  to  that  it  should  be  entirely  discretionary  with  this 
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court,  on  the  case  as  presented,  to  grant  or  withhold  the  writ.  This 
is  demonstrated  by  the  fact  that  no  particalar  kind  or  class  of  cases 
is  specified  as  to  which  the  application  may  be  made. 

It  was  not  intended  by  a  resort  to  the  power  here  granted  to  make 
of  the  Supreme  Court  a  sort  of  superior  court  of  appeals  over  the 
Circuit  Courts,  to  take  jurisdiction  of,  and  hear  and  determine  any 
and  all  cases  that  may  have  been  decided  by  the  latter  courts  in  the 
exercise  of  their  legitimate,  constitutional  jurisdiction.  In  other 
words,  it  was  not  intended  that  the  Circuit  Courts  of  Appeal  should 
be  made  merely  a  stopping  place  for  causes  between  one  hundred 
dollars  and  two  thousand  dollars  on  their  way  from  the  District 
Courts  to  the  Supreme  Court. 

It  was,  rather,  intended  that  the  power  thus  lodged  in  the  Supreme 
Court  should  be  exercised  only  in  special  or  extreme  cases,  whose 
peculiar  circumstances  as  to  the  facts  or  the  law  governing  the  same 
justify,  in  the  opinion  of  this  court,  a  resort  to  it. 

For  example,  where  the  Court  of  Appeals  refuses  to  be  gnided, 
in  a  clear  case,  by  the  well  established  jurisprudence  as  defined  and 
laid  down  by  this  court,  a  case  would  be  presented  warranting:  this 
court  in  sending  down  its  writ  of  review  to  bring  up  such  cause  for 
review  and  determination.  This  might  be  necessary  to  enforce 
uniformity  of  jurisprudence  throughout  the  State  in  the  courts 
thereof. 

Other  cases  for  other  reasons  may  arise  justifying  a  resort  to  the 
writ — care  being  always  taken  against  its  abuse,  to  the  impairment 
of  the  tlignity  and  power  and  usefulness  of  the  Courts  of  Appeal, 
and  protracting  litigation  and  deferring  the  final  enforcement  of 
just  rights. 

The  application  now  before  us  presents  no  such  special  or  extreme 
case.  An  ordinary  cause  of  action  was  prosecuted  to  judgment  in 
the  District  Court  and  this  judgment  on  appeal  to  the  Court  of 
Appeals  is  a£9rmed.  The  party  cast  seeks  to  bring  the  case  here 
for  review,  taking  the  chance  offered,  hoping  for  its  consideration 
and  reversal  by  this  court — evidently  regarding  it  in  the  light  of  a 
further  and  additional  right  of  appeal.  Neither  the  facts  nor  the 
law  as  presented  in  the  application  and  accompanying  papers  make 
out  a  case  coming  within  the  intendment  of  the  constitutional  pro- 
vision, and  the  writ  sought  is  denied. 
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No.  12,841. 
Norman  F.  Thompson  vs.  S.  Levy,  Jr.  • 

Plaintiff  claimed  a  special  mortgage  prior  In  date  on  property  adjudicated  to 
defendant. 

He  claimed  also  that  by  the  adjudication  and  the  fact  that  by  operation  of  law  he, 
defendant  and  adjadlcatee.  was  authorized  to  retain  the  price,  he  thereby 
became  personally  Indebted  for  the  amount  of  the  special  mortgage. 

Held:  that  the  special  mortgagee  holding  the  flrst  mortgage  on  property  has  no 
cause  of  action  to  hold  the  purchaser  personally  responsible  for  the  amount 
of  the  flrst  mortgage. 

The  purchaser  not  having  assumed  the  first  mortgage  is  responsible  as  a  third 
possessor  and  the  property  was  transferred  to  him  cum  outre. 

The  question  was  passed  upon  in  Bacas  vs.  Hernandez,  31  An.  86;  Trondle  vs. 
DeBouchel,  33  An.  759.  It  was  decided  In  these  cases  that  the  special  mort- 
gagee had  no  personal  claims.  The  fact  that  a  purchaser,  who,  for  purposes  of 
his  own,  delays  payment,  may  be  held  personally  for  Interest  accruing  from 
date  of  the  sale,  as  In  29  An.  384,  on  the  special  mortgage,  flrst  in  rank,  is  not 
ground  upon  which  It  can  be  held  that  he  Is  liable  personally  on  the  mortgage 
with  interest  to  the  day  of  sale. 
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Wise  A  Hemdon  for  Plaintiff  and  Appellant. 


T.  Alexander  for  Defendant,  Appellee. 


Submitted  on  briefs  June  3,  1898. 
Opinion  handed  down  June  22,  1898. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  This  is  a  suit  brought  by  plaintiff,  a  mortgagee,  for  a 
judgment  against  the  defendant,  the  adjudicatee  of  the  property  on 
which  plaintiff's  conventional  mortgage  rested.  The  purchaser  at 
sheriff's  sale,  by  foreclosure,  held  a  mortgage,  second  in  rank.  His 
bid  on  the  property  was  for  a  small  amount  above  the  sum  total 
secured  as  to  its  payment  by  the  first  mortgage.  The  claim  of 
plaintiff  is  that  by  the  effect  of  the  adjudication  defendant  became 
personally  responsible  for  the  debt.  Plaintiff  does  not  affirm  that  the 
defendant  ever  by  any  act  or  utterance  assumed  payment  of  the  first 
mortgage  debt.  He  substantially  confined  the  right  he  claims  as 
having  arisen  under  the  operation  of  the  purchase. 
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In  relutr'-  ,  t"    .^'' 

..^*\  '\^  of  no  cause  of  action. 


conrt,  on  the  case  ap  "  /^'^atitPs  8uit  dismissed .     He 

is  demonstrated  by  ,^        ^1!^^ 

is  specified  as  to  y'r"^^'  joelos^^  that  the  only  question  at 

It  was  not  in*^  ^  -"f.*^       /jf^jg  entitled   to  the  position  of  third 


Circuit  Cou'  "l^^'^^^^'Kff^'^At,  decided  in  a  large  number  of  cases - 

exercise  ^i*v^^'  Zet^  ^J-rf  only  subject  to  the   prior  encumbrance 


and  all  car         ^'^'^f^^^^^nBe^  ^^'  plaintilT,  in   substance  contend,  if 


of  the  Suprer  ,-,''^'^«'^^  principle  that  he  is  a  third  posses - 

;*^y^r/^^^,  decided  in  a  large  num*- ' 

'^fpf^^i'^l  for  plaintilT,  in   substan 
r'^p^^'^^^^^ted  only  subject  to  the   prior 
words  '*'^ijfi^  If  *^^^ n  tb^  P^^  ^^  ^^®  purchaser,  there  would  be  no 

be  vr  /^V'^^    50  adjudication,  unless  the  highest  bid  is  large 

dol'  ^t^-  pr^^^^it  p^^^  encumbrances. 

^  r^^t^^  rsrf^^'  *'  ^^®  purchaser  under  the  circumstances 

^atf^^keB  f^®  property  subject  to  pre-existing  mortgages, 

iiiif  ^^  iocnr  personal  liability  for  the  price,  then  in  case  the 

^ J  d^  "  '^f  mortgAgeB  do  not  really  exist  he  would  get  the  prop- 

^pp^''  gt  payinfi?*^®  '^^^  amount  of  his  bid. 

^li/  ^^fffference  to  the  second  proposition  advanced  by  plaintiff, 

^^    ^Q  the  apparent  prior   mortgage  does  not  exist,  the  pur- 

tb*^    t^oold  get  property  without  paying  che  full  amount  of  his  bid. 


^^Z'  thin^  the  proposition  is  answered  by  the  statement,  that  in 
^nd  all  contingencies  the  purchaser  is  bound  for  the  full  amount 
^  fiig  bid.  Whatever  takes  place  after  the  sale  he  remains  bound 
foT  the  whole  of  the  purchase  price. 

Kecurring  to  the  first  proposition :  the  extent  of  the  adjudicatees' 
obligation  under  the  effect  of  the  law.  We  think  it  sufficient  in 
answer. to  give  the  definition  of  a  third  possessor:  One  who  buys  the 
mortgaged  property  without  assuming  to  pay  the  mortgage.  If  one 
bays  real  estate  by  notarial  or  other  act  and  does  not  assume  the 
payment  of  the  first  mortgage,  he  is  bound  only  as  a  third  pos- 
sessor. He  must  either  give  up  the  property  or  pay  the  amount  for 
which  it  was  mortgaged.  He  is  limited  to  one  or  the  other  alter- 
native.   This  is  the  full  extent  of  his '  responsibility  as  a  purchaser. 

In  view  of  the  law's  silence  upon  the  subject,  we  think  it  not 
permissible  to  difference  the  case  of  one  who  buys  property  at 
sheriff's  sale  in  foreclosure  proceeding  from  the  case  of  one  who 
buys  by  a  conventional  sale. 

The  purchaser,  beyond  question,  is  entitled  to  retain  the  amount 
out  of  the   price  for  which   the  property  was  adjudicated.     But  he 
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I  it  as  a  third  posseMor,  not  as  one  who  has  asBumed  the  pay  - 
.  of  the  debt.*   The  amount  retained,  ats  we  take  it,  is  not  an 

jioont  which  the  purchaser  assamed  to  pay.  The  mortgagee,  with 
special  mortgage,  is  not  referred  to  the  amount  realized  as  being  in 
tbe  hands  of  the  purchaser.  His  claim  is  secured  by  special  mort- 
S^age  and  not  by  any  personal  obligation  of  the  porchaser.  The 
language  nsed  in  the  Code  of  Practice,  in  so  far  as  relates  to  the 
mortgage,  does  not  suggest  any  responsibility  further  than  before 
stated.  We  are  not  at  liberty  to  supply  the  hiatus,  if  hiatus  it  is. 
We  do  not  think  it  is.  The  articles  of  the  Oode  of  Practice  as  we 
read  them,  look  to  the  payment  of  the  special  mortgages  prior  in 
rank  to  the  seizing  creditor;  if  it  be  not  paid  it  is  subject  to  sale. 

The  question  is  not  one  of  first  impression. 

In  a  well  considered  case,  this  court  held,  that  tbe  purchaser  at 
sheriff's  sale  is  a  third  person,  and  cited  Art.  709  in  connection  with 
Article  68  et  seg.  as  applying,  and  that  the  proper  action  was  against 
the  purchaser  of  tbe  property  seized  as  a  third  purchaser  of  mort- 
gaged property.    Troendle  vs.  De  Bouchel,  88  An.  759. 

If  the  purchaser  refuses  to  pay  the  price,  the  mortgagee  has 
Immediate  recourse  against  the  purchaser,  against  whom  as  a  third 
person  the  hypothecary  action  lies.  Bacas  vs.  Hernandez,  81  An. 
86;  Duncan  vs.  Elam,  1  Rob.  185. 

The  learned  member  of  the  bar,  before  whom  the  case  before  ua 
for  decision  was  tried  as  Judge  ad  hoc,  with  more  than  usual 
industry,  gave  clear  and  elegantly  written  reasons  for  his  judgment. 
fie,  in  addition,  quoted  from  Millard's  Equity;  a  quotation  we  insert 
here,  as  applying:  ''A  purchaser  who  tlikes  a  conveyance  of  land 
without  agreeing  to  pay  such  mortgage,  only  takes  the  land  subject 
to  the  charge  and  if  he  neglects  to  pay  off  the  chaise,  he  will  lose 
his  land  by  the  foreclosure  and  sale,  or  will  only  be  permitted  to  take 
the  surplus,  if  any,  after  paying  the  mortgage  debt,  and  the  expense 
of  foreclosure.  But  the  mortgagee  can  not  have  any  personal  claim 
against  him  for  the  deficiency  unless  he  has  made  an  agreement  to 
pay  the  mortgage  debt  either  with  the  mortgagee  himself  or  with 
some  one  who  is  legally  or  equitably  bound  to  pay  such  debt  to  the 
mortgagee." 

Plaintiff's  counsel  in  support  of  plaintiff's  position,  refers  to 
Perry  vs.  Holloway,  10  Rob.  107,  holding:  'Mf  a  special  mortgage 
certified  to  exist  on  the  property  had  been  extinguished,  the  alleged 
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debtor  might  recover  of  the  porchaser  the  amoant  thus  erroneoasly 
certified)"  and  with  some  force  he  proponnde  the  question:  How 
could  recovery  be  made  of  the  purchaser  if  his  only  liability  as  pur- 
chaser was  that  he  took  the  property  subject  to  the  mortgage? 

We  willingly  agree  with  the  following,  quoted  from  the  last  cited 
decision,  supra:  Equity  prohibits  the  purchaser  who  has  not  paid 
the  price  from  taking  the  property.  He  must  pay  the  whole  price 
to  some  one  before  the  property  is  completely  his. 

But  in  the  last  cited  case  the  sale  was  decreed  null,  and,  in  conse- 
quence, the  original  owner  remained  the  owner,  and  it  was  not  ad- 
judged that  the  purchaser  of  a  title  annulled,  was  responsible  per- 
sonally for  the  amount  of  the  mortgage.  As  we  interpret  the  prin- 
ciple applying,  had  the  adjudicatee  become  the  owner  under  a  valid 
title,  the  certificate  of  mortgage  of  his  indebtedness,  being  in  part 
false,  the  property  would  have  been  encumbered  in  favor  of  the 
original  owner  for  the  amount  and  not  the  purchaser  personally. 
The  purchaser  is  not  bound  for  any  amount  over  and  above  his  bid. 

We  take  it  that  this  conclusion  is  an  answer  to  the  question  pro- 
pounded. 

There  is  perhaps  an  expression  hastily  written  in  the  case  (Snc- 
cesion  of  Triche,  29  An.  384),  to  which  our  attention  is  invited  by 
plaintiff's  counsel ;  the  amount  due  on  a  prior  special  mortgage,  the 
court  holds,  was  assumed  as  to  its  payment,  by  the  purchaser. 

We  think  we  may  fairly  infer  that  the  purchaser  would  not  have 
been  held  bound  in  a  direct  action  against  him  for  the  price,  but  that  it 
would  have  been  held  that  the  property  was  in  his  possession  cum 
onere  had  the  direct  issue  arisen. 

In  the  last  cited  case,  Succession  of  Triche,  29  An.  384,  there  was 
a  question  of  ihterest  involved.  The  purchaser,  it  was  held,  became 
personally  bound  for  the  interest.  He  had,  for  his  own  benefit, 
delayed  payment  of  the  mortgage.  It  was  in  our  judgment  but  just 
for  him  to  pay  for  the  use  of  the  amount  secured  by  mortgage. 

It  was,  in  view  of  his  delays  in  payment,  made  his  special  per- 
sonal obligation  to  pay.  ''  Otherwise,"  said  the  court,  **  it  would  be 
to  the  advantage  of  the  purchaser  to  delay  the  payment  of  the  por- 
tion of  the  price  left  in  his  hands  as  long  as  possible  and  the  debtor 
would  be  deprived  of  his  property,  whilst  interest  would  be  con- 
stantly accumulating."  Yeatman  vs.  Erwin,  14  An.  147.  We  think 
in  that  case  there  was  a  different  question  from  the  one  here  involved. 
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Before  ns  there  is  no  issae  regarding  interest  growing  out  of  delays 
for  the  benefit  of  the  purchaser. 

But  taking  up  again  the  merits  of  the  question  all  will  admit  that 
no  purchaser  is  bound  for  the  mortgages  on  the  property  he  buys 
unless  he  assumes  the  payment. 

The  purchaser  has  not  assumed  the  payment,  nor  does  the  law 
contain  the  declaration  that  he  shall  be  considered  as  one  who  has 
assumed  payment  of  the  prior  mortgage. 

Again  it  is  settled  that  a  purchaser  takes  the  place  of  the  seized 
debtor.  He,  as  relates  to  the  property,  stands  in  his  stead.  His 
responsibilities  are  not  greater. 

Yet,  under  plaintifiT's  theory,  if  the  seized  debtor  is  a  third  posses- 
sor,  the  purchaser  by  the  mere  operation  of  law  would  not  be  a  third 
possessor  as  relates  to  the  mortgage,  but  the  debtor  for  its  amount. 
Again,  if  the  purchaser  under  that  theory  is  made  to  assume  the 
debt  he  becomes  personally  the  debtor,  and  is  not  entitled  to  the 
same  subrogation  arising  from  payment  that  a  third  possessor 
would  have;  and,  flLally,  why  should  the  purchaser  be  placed  in  the 
attitude  of  having  to  settle  or  fix  amount  due  on  a  mortgage  when 
that  is  an  act  which  the  debtor  himself  should  see  to. 

For  the  reason  that  the  law  and  the  evidence  are  in  favor  of  the 
defendant  we  have  concluded  to  affirm  the  judgment  in  this  case. 

It  is  affirmed. 

NiCHOLLS,  C.  J.,  dissents. 


No.  12,831. 
The  Middlesex  Banking  Company  vs.  Niemeyer  &  Darragh. 

The  trutb  of  plaintiff's  averments  being  admitted  by  tho  exception  of  no  cause  of 
action,  to  warrant  a  dismissal  of  tbe  action  it  mast  appear  thut  the  allegations 
admitted  true  are  all  disposed  of  by  the  effect  of  the  plea. 

He,  defendant,  for  the  hearing  haying  admitted  certain  alleged  rights  (without 
passing  upon  the  question  of  tbeir  yalidity  at  this  time)  the  court  holds,  that 
tbe  trial  of  the  asserted  rights  of  plaintiff,  as  against  defendants'  title,  may  be 
had  under  the  pleadings. 

The  deed  annexed  by  plaintiff  to  Its  petition,  setting  forth  defendants'  rights  of 
seryitude  (disputed  by  plaintiff),  gives  rise  to  question  which  may  be  deter- 
mined In  this  litigation.  If  defendants  have  a  servitude,  It  Is  to  the  interest 
of  all  concerned  that  It  be  localized;    Its  character  determined   and  limit 
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fixed.    This  can  be  as  well  done  now  under  the  pleading,  as  at  another  time 
under  other  pleading, 
The  multiplicity  of  actions  are  not  favored.    It  is  even  a  maxim  thtit  interest  ret- 
publica  ut  sit  finis  litium.    " 
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N  APPEAL  from  the  Fifth  Judicial  Didtrict  Goart  for  the  Parish 
of  Morehouse.     PotU^  J, 


H.  R,  Boyd  for  PlaintifiP,  Appellant. 


James  Bussey  (Howe,  Spencer  dk  Cocke  of  Counsel)  for  Defendants, 
Appellees. 


Ars^ed  and  submitted  June  1,  1898. 
Opinion  handed  down  June  18,  1898. 


The  opinion  of  the  court  was  delivered  by 

Brbaxjx,  J.  PlaintifiP  appealed  from  a  judgment  sustaining  an 
exception  of  no  cause  of  action. 

Appellant,  the  Middlesex  Banking  Company,  enjoined  the  defend- 
ants from  building  levees,  dams,  ditches,  and  from  thereby  flooding 
the  lands  adjacent,  upon  which  plaintiff  has  a  mortgage. 

Appellant  alleged  that  some  time  prior  to  the  twentieth  day  of 
January,  1891,  a  Mistress  Peterkin  was  the  owner  of  the  *'Line 
Place,"  embracing  a  large  area  of  cultivated  lands  and  a  large 
**  cypress  brake." 

At  dififerent  times,  after  she  became  the  owner  of  the  plantation, 
she  executed  mortgages  upon  the  place  to  secure  the  payment  of 
borrowed  money.  Newton  and  Cason  obtained  a  judgment  against 
Mrs.  Peterkin,  in  November,  1888,  which  plaintifif  alleged  became  a 
judicial  mortgage  against  the  plantation ;  Levy  &  Sons  also  obtained 
a  judgment,  and  C.  Newton,  also  which  became  judicial  mortgages. 

With  these  mortgages  resting  against  the  property,  she  sold  the 
'^cypress  brake"  to  the  defendants  and  appellees  on  the  20th  of 
January,  1891. 

The  deed  contained  the  stipulation  that  the  vendees,  the  defend- 
ants here,  in  order  to  enable  them  to  remove  the  cypress  timber  from 
the  land  were  to  have  the  right  to  construct  and  maintain  dams  and 
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levees  on  the  land,  or  on  vendor's  land  adjacent;  also  the  right  to 
flood  the  land,  and  do  such  other  acts  and  make  such  improvements 
needfnl  in  removing  their  timber,  or  in  operating  their  mills. 

On  the  eleventh  day  of  July,  1891,  the  ^<  Line  Place,"  the  part 
remaining,  was  sold  at  sheriff's  sale,  and  was  adjudicated  to  C.  New- 
ton, Jnne  20,  1892.  He,  Newton,  mortgaged  the  same  property  to 
appellant  to  secnre  a  loan. 

The  **  Line  Place'.'  (except  the  **  cypress  brake,"  the  property  of 
defendant),  is  now  in  the  hands  of  the  sheriff,  under  a  writ  of  seiz- 
ure and  sale,  issued  in  accordance  with  plaintiff's  petition  to  fore- 
close their  mortgage. 

The  sale  has  not  yet  been  made,  nevertheless  plaintiff,  alleged 
that  the  sale  to  Newton  under  a^.  /a.  relieved  the  land  from  theservi- 
tude  granted  to  enable  vendees  to  remove  the  timber  imposed  apon 
it  by  Mrs.  Peterkin  in  the  sale  to  the  defendants'  vendees  on  January 
20,  1891,  and  that  defendants  have  no  right  under  the  deed  to  build 
any  levees,  dams,  tramways,  or  to  make  any  other  improvement  in 
any  manner  affecting  the  adjacent  land  mortgaged  to  theirs;  that 
the  works  defendants  are  making  preparations  to  carry  out  will 
obstruct  the  drainage  of  the  plantation  mortgaged,  and  lessen  its 
value. 

Plaintiff  further  alleged  that  the  property  mortgaged  was  insuffi- 
cient in  value  to  pay  the  amount  of  the  debt  of  the  Midlesex  Bank- 
ing Company,  amounting  to  about  ten  thousand  seven  hundred 
dollars,  and  that  the  debtor,  Newton,  is  insolvent. 

The  court  a  qua  dissolved  the  injuction,  dismissed  plaintiff's  peti- 
tion, and  fixed  the  fee  of  defendants'  attorney  for  services  in  matter 
of  dissolving  the  injunction  at  fifty  dollars.  From  the  judgment  the 
plaintiffs  prosecute  this  appeal. 

In  this  court  the  defendants  answered  the  appeal  and  asked  for  an 
increase  of  the  judgment  allowing  damages. 

We  will  not  enter  upon  a  discussion  of  the  right  a  mortgagee  has 
to  restrain  a  mortgagor  from  committing  any  act  depreciating  the 
value  of  the  property  mortgaged,  and  decreasing  the  value  of  his 
mortgage.  The  right  is  too  manifest  to  admit  of  discussion.  It  is 
also  evident  that  cases  may  arise  to  justify  an  injunction  in  pro- 
tecting the  rights  of  the  mortgagee  against  acts  damaging  to  him  as 
a  mortgagee. 

It  is,  in  our  judgment,  equally  as  plain,  with  reference  to  the  right 
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of  seryitude,  that  it  may  be  protected  by  injanction,  if  acquired 
prior  to  the  date  of  the  mortgage ;  bat  that  injunction  will  not  lie  to 
protect  the  right,  if  of  a  date  subsequent  to  the  date  the  mortgage 
was  giyen. 

We  are  well  satisfied  of  the  correctness  of  our  position.  If  plain- 
tiff dates  its  asserted  right  against  the  servitude  from  the  day  the 
owner  (Newton)  purchased  at  sheriff's  sale,  that  is  on  the  11th  of 
July,  1891,  it  has  no  case.  Prior  to  that  time,  Mrs.  Peterkin,  New- 
ton's author,  sold  to  the  defendants  part  of  the  place  with  the  sery- 
itude they  now  claim.  From  the  date  they  became  owners  of  the 
property  entitled  to  a  servitude,  appellees  are  not  third  persons, 
and  therefore  they  have  an  absolute '  right  as  against  all  claims  of 
origin  since  their  purchase. 

This  brings  us  to  a  consideration  of  plaintiff's  averments  in  its 
petition  regarding  the  dates  to  which  plaintiff  traces  its  right  in 
opposition  to  the  servitude  claimed  by  defendants. 

Plaintiff  sets  forth  a  number  of  mortgages  bearing  on  the  property, 
recorded  at  a  dat6  anterior  to  defendants'  title ;  it  also  alleges,  that 
the  mortgagor  to  it,  C.  Newton,  obtained  a  judgment  against  Mrs. 
Peterkin,  whoso  property  he  purchased,  and  plaintiff  avers  it  (the 
judgment),  **  became  a  judicial  mortgage." 

Plaintiff  describes  in  its  petition  the  part  of  the  property  which 
was  bought  by  Newton,  on  which  it  has  a  mortgage;  pleads  the 
Newton  title,  and  avers  that  he  bought  under  afi.fa. 

These  facts  are  admitted  for  the  time  being. 

Plaintiff  annexed  to  its  petition  a  copy  of  defendants'  title,  in 
which  is  set  forth  the  stipulation  to  the  right  of  servitude,  which  it, 
plaintiff,  declares  is  not  due  by  the  adjacent  property  on  which  its 
mortgage  bears. 

Defendants  contend  that  these  stipulations  regarding  the  servitude 
claimed  by  them  have,  by  the  annexing  of  the  copy,  become  an 
affirmative  allegation  of  plaintiff's  petition,  and  that  if  the  specifica- 
tions and  stipulations  are  contrary  to  plaintiff's  averments  they 
destroy  his  cause  of  action. 

The  judicial  mortgage  of  the  owner,  Newton,  prior  to  his  becoming 
the  owneif,  is  temporarily  admitted,  as  well  as  all  the  allegations  of 
fact  of  plaintiff's  petition.  The  fi,  fa.  is  before  us,  and  the  title  under 
it  are  all  admitted. 

If  the  document  annexed,  the  deed  to  ^hich  we  have  already 
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alladed,  had  not  been  annexed  there  wonld  not  be  the  least  grounds 
for  an  exception  of  no  canse  of  action. 

The  issues  would  be  sufficient  to  require  Rome  action  on  the  part 
of  the  court. 

As  we  interpret  the  deed  of  sale  annexed  to  the  petition,  it  does 
not  have  the  effect  of  completely  destroying  all  cause  of  action. 

Conceding  for  the  discussion  that  a  servitude  is  due,  its  nature  and 
extent  may  be  established  under  the  pleas  presented.  To  that  end, 
at  least,  the  issues  may  be  heard. 

We  deem  it,  in  the  interest  of  all  concerned,  to  allow  plantiff  and 
defendants  to  be  heard  in  order  that  their  differences  may  be  settled. 

The  statements  are  clear  and  concise  enough  to  pass  upon  the 
claims  presented.  Even  where  there  is  a  probability  that  the  demand 
^v^ill  be  very  much  reduced  there  is  a  cause  of  action.  * 

We  pass  to  the  next  ground  argued  by  defendant:  Remote  are 
probable  damages.    They  will  not  justify  an  injnnction. 

On  this  branch  of  the  case,  plaintiff's  allegations  are  plain  and 
direct  enough  to  sustain  its  action. 

If  defendants'  position  is  erroneous,  plaintiff  set  forth  grounds 
enough  for  an  injunction.  The  lands  on  which  the  servitude  is 
claimed  will,  by  it,  be  rendered  worthless,  and  the  debtor  is  insolv- 
ent, is  in  substance  the  allegations  made  and  which  we  consider  as 
relates  to  damages  ample  enough  to  sustain  the  action. 

We  do  not  infer  that  they  are,  if  plaintiff  is  damaged  at  all,  remote 
and  prospective,  but  actual  and  present. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed,  and  that  this  case 
be  remanded  to  be  tried  in  accordance  with  the  views  above 
expressed.     Appellee  to  pay  the  costs  of  appeal. 


No.  12,824. 
Statb  OB'  Louisiana  vs.  Israel  Roqbbs. 

Ko  bill  of  exceptions  was  reserved  necessary  to  attest  the  supposed  error. 

There  was  no  error  apparent  on  the  face  of  the  record.  In  the  absence  of  any  bill 
of  exceptions  or  assignment  of  error  of  any  sort,  or  error  apparent  on  the  face 
of  the  papers,  the  yerdict  and  decision  of  the  trial  court  are  not  reviewable. 

r\N  APPEAL  from   the   Sixteenth  Judicial  District  Court  for  the 
^    Parish  of  lAvingston.    Reid^  J, 
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M.  J,  Cunningham^  Attorney  General,  and  2>.  8,  Kemp^  District 
Aitorney  (P.  A,  Simmons,  Jr,,  of  Coansel),  for  Plainti£f,  Appellee. 


;  

Defendant,  Appellant,  unrepresented  by  counsel  in  the  Supreme 
Court. 


Submitted  on  briefs  June  3, 1898. 
Opinion  handed  down  June  13,  1898. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  A  bill  of  indictment  was  found  against  the  defendant 
charging  him  with  cutting  with  a  dangerous  weapon,  with  intent  to 
kill  and  murder. 

The  indictment  sets  forth  all  the  elements  needful  to  constitute  the 
crime. 

So  far  as  the  record  discloses  it  was  found  by  a  grand  jury  that  had 
been  regularly  empaneled. 

The  accused  was  arraigned.     He  plead  not  guilty. 

The  case  was  assigned,  and  on  the  day  he  was  tried  by  jury  he  was 
found  guilty  as  charged. 

He  applied  to  the  court  for  a  new  trial  on  a  number  of  grounds. 

The  motion  was  overruled.  He  was  sentenced  to  the  State  peni- 
tentiary for  a  period  of  twelve  months.  He  appealed  from  the  ver- 
dict and  sentence.  The  accused  reserved  no  bills  of  exceptions. 
There  was  no  evidence  taken  in  support  of  his  grounds  for  a  new 
trial  which  required  evidence  to  sustain  them. 

On  appeal  no  assignment  of  errors  was  filed.  He  is  not  here 
represented  by  counsel. 

It  is  settled  by  numerous  decisions,  where  there  is  not  of  record  a 
bill  of  exceptions  or  assignment  of  error,  the  judgment  will  be 
affirmed. 

We  have  read  over  the  record  carefully  and  have  found  no  ground 
upon  which  the  accused  is  entitled  to  relief. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  in  this  case  is  affirmed. 
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50    761 

The  State  of  Louisiana  vs.  Cornelius  Kbaslby.  ^^  ^^' 


0 


N  APPEAL  from  the  Twentieth  Jadicial  District  Oourb  for  the 
Parish  of  Aasamption.     Ouixmy  J, 


M,  J.  Cunningham,  Attorney  General,  and  O.  A,  Gondrany  District 
Attorney,  for  Plaintiff,  Appellee. 


John  Marks  for  Defendant,  Appellant,  Seattle  &    Beattie,  amioi 
curisB. 


Ari^ued  and  submitted  May  7,  1898. 
Opinion  handed  down  Jnne  22,  1898. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  information  flied  against  the  defendant  charged 
him  with  having  wilfully,  feloniously  and  of  his  malice  aforethought, 
shot  Joseph  Antoine  with  a  dangerous  weapon  (a  pistol),  with  intent 
the  said  Joseph  Antoine  then  and  there  feloniously,  wilfully  and  of 
his  malice  aforethought  to  kill  and  murder. 

The  jui'y  returned  a  verdict  of  guilty  of  shooting  with  a  danger- 
ous weapon  with  intent  to  kill.  Upon  this  verdict  he  was  sentencep 
to  six  months'  imprisonment. 


60    761 
Act 44  of  1890  is  not  unconstitutional  on  the  ground  that  under  its  terms,  one  not        105    182 


guilty  of  an  offence  might  be  convicted.  I'M   7ai 

It  would  be  the  duty  of  the  court  to  see  that  no  Judgment  be  rendered  which  would        i^^   M\ 

cony  let  an  innocent  person  whose  act  of  carrying  arms  for  legitimate  purposes    . 

the  statute  never  intended  to  denounce. 
The  word  **  wilful "  contained  in  the  title  of  the  act,  but  not  contained  in  the  body 

of  the  statute,  was  not  an  illegality  rendering  it  proper  or  lawful  to  annul  and 

avoid  the  statute.    The  court  may  refuse  to  receive  a  verdict  not  responsive 

to  the  charge. 
A  verdict  finding  the  accused  guilty,  following  the  language  of  the  statute  is  not 

defective. 
The  Information  charged  the  defendant  with  shooting  with  a  dangerous  weapon 

to  kill  and  murdet. 
The  verdict  returned,  that  theaocuaed  was  guilty  of  shooting  "  with  intent  to  kill." 

Under  Art.  41  of  1890,  an  offence  of  the  same  generic  class  is  the  offence  with 

which  he  was  charged. 
*'  WhattfVer  conveys  the  Idea  to  the  common  understanding  will  suffice  and  all  fair 

intendment  of  the  verdict  will  be   made  to  support  it.*'    Bishop,  Sec.  1005; 

4th  Edition. 
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He  appealed. 

Foul*  bills  of  exception  were  reserved  by  him  during  the  trial. 

In  the  first  bill  he  sets  forth,  that  he  objected  to  the  jadge's 
charge  in  which  he  instructed  the  jury,  that  a  verdict  of  guilty  of 
shooting  with  a  dangerous  weapon  could  be  found  under  Act  44  of 
1800. 

The  objections  were,  that  this  act  is  unconstitutional,  as  it  infringes 
upon  the  right  to  bear  arms  and  upon  the  freedom  and  liberty  to 
protect  one's  rights. 

Farther :  That  the  body  of  the  statute  made  no  provision  against 
wilfully  shooting. 

In  the  second  bill  of  exceptions  he  complained  of  the  court's 
action  in  having  ordered  the  jury  to  change  the  form  of  the  verdict. 

The  first  verdict  read:  Guilty  of  shooting  '*  at  "  with  a  dangerous 
weapon  with  intent  to  kill.  The  word  ''at?'  italicized  by  us  was 
not  inserted  in  the  second  verdict  returned  by  the  jury. 

Accused  through  counsel  contends,  that  the  first  verdict,  though 
not  responsive,  was  one  which  illustrated  the  fact  that  there  was 
merely  a  shooting  at,  and  that  the  court  was  without  authority  to 
give  the  instruction  which  was  given. 

The  third  bill  of  exceptions  relates  to  the  action  of  the  court  in 
overruling  defendant's  motion  for  a  new  trial. 

The  fourth  bill  of  exceptions,  we  take  it,  is  closely  related  to  the 
second  bill  of  exceptions ;  it  was  directed  against  the  second  verdict 
after  the  change  had  been  made  under  the  instructions  of  the  court. 

The  motions  made  for  a  new  trial  and  in  arrest  of  judgment,  and 
the  grounds  urged  as  contained  of  record,  are  substantially  similar 
to  the  grounds  narrated  in  the  bills  of  exceptions. 

In  our  judgment.  Act  44  of  1890  is  not  unconstitutional  on  the 
ground  that  the  law-making  power  attempted  to  denounce  as  a  crime 
an  act  which  might  be  consistent  with  innocence. 

Conceding  the  fact  asserted,  the  only  effect  of  an  act  of  that  char- 
acter would  be  to  impose  the  duty  upon  those  charged  with  its 
enforcement  and  interpretation  of  reading  out  of  the  law  as  not 
intended  to  be  covered  by  it,  all  acts  not  criminal  in  their  nature. 

In  State  vs.  Voss,  49  An.  446,  we  had  occasion  to  consider  a  similar 
point  and  to  arrive  at  the  same  conclusion  as  here. 

With  reference  to  the  absence  of  the  word  *'  wilful"  in  the  body 
of  the  law.    In  our  view,  the  law  is  not  thereby  made  defective.   The 
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Oeneral  Assembly  has  the  power  to  omit  that  word  and  denounce  as 
a  crime  the  act  here  denounced. 

Besides  the  presence  of  the  word  '*  wilful  "  in  the  title  could  not 
be  ignored  in  the  proceedings. 

Indictments  as  to  the  character  of  the  act  charged  would  have  to 
be  made  to  conform  with  the  requirements  of  the  statute  under  the 
title. 

We  pass  to  the  objection  urged  to  the  instruction  given  by  the 
court  regarding  the  form  of  the  verdict. 

Oonnsel  for  the  accused  does  not  controvert  the  proposition  that  a 
court  may  decline  to  receive  an  Illegal  or  imperfect  verdict. 

He  contends  that  the  result  was  after  the  court  had  given  its  instruc- 
tiops  regarding  their  power  to  make  a  change,  the  jury  instead  of 
making  correction  and  change  resumed  its  deliberations  and  changed 
a  finding  previously  announced.  That  the  first  verdict  showed  that 
the  jury  had  concluded  that  though  defendant  had  shot  at  Antoine 
he  had  missed  him.  That  this  finding  was  changed,  in  consequence 
of  the  court's  instructions  regarding  their  first  finding. 

The  following  from  Bishop's  Criminal  Procedure  directly  applies: 

"When  the  jury  comes  in  with  a  verdict  it  is  not  as  of  course  to 
be  immediately  received  in  the  form  in  which  it  is  rendered.  And 
it  is  probably  the  correct  doctrine  that  the  judge  may  require  the' 
jury  to  pass  on  the  verdict  upon  the  whole  indictment  in  such  form 
of  words  as  shall  constitute  a  sufficient  finding  in  point  of  law,  or  if 
they  refuse  decline  altogether  to  accept  the  verdict.  It  seems  quite 
plain  that  in  every  case  of  a  verdict  rendered  the  judge  or  prosecut- 
ing officer  or  both  should  look  after  its  form  and  its  substance  so  as 
to  prevent  a  doubtful  or  insufficient  finding  from  passing  into  the 
record  of  the  court."     Vol.  1,  Sec.  1004. 

It  was  proper  for  the  court  to  give  additional  instructions  to.  the 
jury  in  order  that  they  might  bring  in  a  verdict  in  accordance  with 
their  finding.  We  did  not  discover  that  the  court  directed  the  jury 
what  should  be  their  verdict.  Hypothetically,  as  is  usual  in  giving- 
instructions  to  juries,  he  gave  them  the  information  that  they  might 
render  a  verdict  in  another  form  if  their  finding  of  the  facts  war- 
ranted such  a  finding.  We  do  not  infer  that  there  was  an  intimation 
thrown  out  by  the  court  to  the  jury  as  to  the  kind  of  verdict  to  be 
returned. 

A  court  may  instruct  a  jury  as  to  the  form  of  the  verdict,  without 
trenching  upon  questions  relating  to  the  substance. 
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He  appealed. 

Four  bills  of  exception  were  reserved  by  him  during  the  trial. 

In  the  first  bill  he  sets  forth,  that  he  objected  to  the  judge's 
charge  in  which  he  instructed  the  jury,  that  a  verdict  of  guilty  of 
shooting  with  a  dangerous  weapon  could  be  found  under  Act  44  of 
1800. 

The  objections  were,  that  this  act  is  unconstitutional,  as  it  infringes 
upon  the  right  to  bear  arms  and  upon  the  freedom  and  liberty  to 
protect  one's  rights. 

Further:  That  the  body  of  the  statute  made  no  provision  against 
wilfully  shooting. 

In  the  second  bill  of  exceptions  he  complained  of  the  court's 
action  in  having  ordered  the  jury  to  change  the  form  of  the  verdict. 

The  first  verdict  read:  Guilty  of  shooting  '*  at  "  with  a  dangeroos 
weapon  with  intent  to  kill.  The  word  ''  at  "  italicized  by  us  was 
not  inserted  in  the  second  verdict  returned  by  the  jury. 

Accused  through  counsel  contends,  that  the  first  verdict,  thongb 
not  responsive,  was  one  which  illustrated  the  fact  that  there  was 
merely  a  shooting  at,  and  that  the  court  was  without  authority  to 
give  the  instruction  which  was  given. 

The  third  bill  of  exceptions  relates  to  the  action  of  the  court  in 
overruling  defendant's  motion  for  a  new  trial. 

The  fourth  bill  of  exceptions,  we  take  it,  is  closely  related  to  the 
second  bill  of  exceptions ;  it  was  directed  against  the  second  verdict 
after  the  change  had  been  made  under  the  instructions  of  the  court. 

The  motions  made  for  a  new  trial  and  in  arrest  of  judgment,  and 
the  grounds  urged  as  contained  of  record,  are  substantially  similar 
to  the  grounds  narrated  in  the  bills  of  exceptions. 

In  our  judgment.  Act  44  of  1800  is  not  unconstitutional  on  the 
ground  that  the  law-making  power  attempted  to  denounce  as  a  crime 
an  act  which  might  be  consistent  with  innocence. 

Conceding  the  fact  asserted,  the  only  effect  of  an  act  of  that  char- 
acter would  be  to  impose  the  duty  upon  those  charged  with  its 
enforcement  and  interpretation  of  reading  out  of  the  law  as  not 
intended  to  be  covered  by  it,  all  acts  not  criminal  in  their  nature. 

In  State  vs.  Voss,  49  An.  446,  we  had  occasion  to  consider  a  similar 
point  and  to  arrive  at  the  same  conclusion  as  here. 

With  reference  to  the  absence  of  the  word  *'  wilful "  in  the  body 
of  the  law.    In  our  view,  the  law  is  not  thereby  made  defective.  The 
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ienernl  Assembly  has  the  power  to  omit  that  word  and  denounce  as 
crime  the  act  here  denounced. 

Besides  the  presence  of  the  word   '*  wilful  "  in  the  title  could  not 
« ignored  in  the  proceedings. 

Indictments  as  to  the  character  of  the  act  charged  would  have  to 
^  made  to  conform  with  the  requirements  of  the  statute  under  the 
itle. 
We  pass  to  the  objection  urged  to  the  instruction  given  by  the 
»art  regarding  the  form  of  the  verdict. 

Counsel  for  the  accused  does  not  controvert  the  proposition  that  a 
:oort  may  decline  to  receive  an  illegal  or  imperfect  verdict. 

He  contends  that  the  result  was  after  the  court  had  given  its  instruc- 
tions regarding  their  power  to  make  a  change,  the  jury  instead  of 
making  correction  and  change  resumed  its  deliberations  and  changed 
t  finding  previously  announced.     That  the  first  verdict  showed  that 
the  Jary  had  concluded  that  thoagh  defendant  had  shot  at  Antoine 
be  had  missed  him.     That  this  finding  was  changed,  in  consequence 
of  the  court's  Instructions  regarding  their  first  finding. 
The  following  from  Bishop's  Criminal  Procedure  directly  applies : 
"  When  the  jury  comes  in  with  a  verdict  it  is  not  as  of  course  to 
be  immediately  received  in  the  form  in  which  it  is  rendered.     And 
it  is  probably  the   correct  doctrine  that  the  judge  may  require  the' 
JQiy  to  pass  on  the  verdict  upon  the  whole  indictment  in  such  form 
of  words  as  shall  constitute  a  sufficient  finding  in  point  of  law,  or  if 
tbey  refuse  decline  altogether  to  accept  the  verdict.     It  seems  quite 
pUin  that  in  every  case  of  a  verdict  rendered  the  judge  or  prosecut- 
ing officer  or  both  should  look  after  its  form  and  its  substance  so  as 
to  prevent  a  doubtful  or  insufficient  finding  from  passing  into  the 
record  of  the  court."     Vol.  1,  Sec.  1004. 

It  was  proper  for  the  court  to  give  additional  instructions  to.  the 
JQry  in  order  that  they  might  bring  in  a  verdict  in  accordance  with 
tbeir  finding.  We  did  not  discover  that  the  court  directed  the  jury 
what  should  be  their  verdict.  Hypothetically,  as  is  usual  in  giving- 
iDBtnictions  to  juries,  he  gave  them  the  information  that  they  might 
render  a  verdict  in  another  form  if  their  finding  of  the  facts  war- 
nnted  sach  a  finding.  We  do  not  infer  that  there  was  an  intimation 
tbrown  out  by  the  court  to  the  jury  as  to  the  kind  of  verdict  to  be 
retomed. 

A  court  may  instruct  a  jury  as  to  the  form  of  the  verdict,  without 
trenching  upon  questions  relating  to  the  substance. 
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It  is  settled  by  repeated  deciBions,  where  the  jury  returns  an  in- 
complete verdict,  or  one  not  responsive  to  any  charge  in  the  indict- 
ment, the  court  may  direct  them  to  retire  and  bring  in  a  proper  ver- 
dict. It  follows,  that  the  court  may  inform  the  jnry-^withont  nec- 
essarily snggesting  what  should  be  the  verdict — why  it  is  that  the 
verdict  is  incomplete,  or  not  responsive  to  th^  charge. 

In  support  of  the  position,  that  the  first  return  of  the  jury  should 
have  remained  unchanged  and  should  have  been  entered  as  the 
verdict  in  the  case,  the  accused  assumed,  that  it  was  the  intention 
of  the  jury  to  find  him  guilty  of  shooting  at,  and  not  of  shooting;  in 
other  words,  that  while  he  had  ^'  shot  at,"  he  had  not  actually  shot 
and  wounded  the  prosecuting  witness. 

He  concedes,  that  the  first  verdict  was  not  responsive  to  the 
charge.     This  admission,  we  take  it,  disposes  of  the  point. 

The  courts  have  repeatedly  held,  that  it  was  proper  in  the  trial 
judge  not  to  receive  a  verdict  not  responsive  to  the  charge. 

The  defendant  is  without  right  to  control  the  verdict  by  assuming 
that  the  unresponsive  verdict  was  really  the  verdict  intended  and  no 
other;  that  it  contained  a  true  account  or  statement  of  the  facts  it 
was  the  jury's  intention  to  find. 

We  pass  to  a  consideration  of  defendant's  objection  grounded  on 
the  illegality  of  the  verdict.  It  reads,  '*  Quilty  with  a  dangerous 
weapon  with  intent  to  kill. " 

The  verdict  is  in  the  language  of  the  statute.  It  follows,  we  think, 
that  it  was  a  Ibgal  verdict .  They  found  the  defendant  guilty  of  the 
act  which  the  statute  denounces.  ''  The  verdict  being  in  the  lan- 
guage of  lay  people,  need  not  follow  the  strict  rules  ot  pleadings  or 
be  otherwise  technical.     Bishop  Crim.  Pro.,  Vol.  1,  Sec.  1005. 

Here  the  jury  followed  the  very  words  of  the  statute.  While  in 
view  of  the  title  of  the  statute  it  is  proper  that  the  indictment  or 
information  should  set  forth  the  wilful  intent,  the  verdict  which  does 
notcontainthe  words  is  not,  in  our  view,  thereby  made  defective.  The 
information  charged  the  accused  with  the  intent  to  kill  and  murder; 
they  found  him  guilty  of  the  lesser  ofiTence  of  the  same  generic  class: 
Intent  to  kill.  To  that  extent  they  limited  their  verdict.  It  was  a 
partial  verdict  completely  covering  the  crime,  the  jury  intended  to 
find. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of 
the  jury  and  sentence  of  the  court  be  and  tbey  are  afQrmed. 

NiCHOLLS,  C.  J.,  dissents. 
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No.  12,802. 
BicKHAM  &  Son  vs.  W.  P.  Hutchinson  and  0.  H.  Bailby.         

50    765 
Om  MotioH  to  J>ismtss.— There  were  substantially  two  decrees  and  In  consequencer     60  1297 

properly,  two  appeal  bonds  were  furnished,  Instead  ot  one.  '        50~~7B5 

Notbing  in  the  law  required  the  appellants  to  join  In  one  bond  of  appeal.  ^  }^ 

The  erroneous  substitution  of  **or"  to  "  and  "  in  the  condition  of  the  bond  was         — - 

not  cause  to  dismiss.    There  was  a  substantial  compliance  with  the  forms 

required. 
Om  tkt  Merits.— The  item  of  damages  set  forth  may  be  covered  by  one  amount 

alleged. 
A  gross  sum  may  be  claimed  embracing  each  item.    Hernsheim  vs.  Levy,  82  An. 

840. 
The  writ  of  attachment  had  been  dissolved,  and  the  only  question  remaining  for 

decision  was  the  amount  of  damages  claimed  in  reconvention  by  defendants 

in  attachment. 
The  court  considered  tbe  question  of  actual,  pecuniary  loss,  apd  the  different 

causes  constituting  damages,  and  all  injury  to  business  and  credit, 
lo  view  of  the  limited  business  of  the  defendants  and  their  failure  to  do  anything 

toward  minimizing  damages,  that  they  might  in  part  have  minimized,  the 

court  materially  reduced  the  amount  of  damages  allowed  each  defendant. 

\  PPEAL  from  the  ;9ixteenth  Judicial  District  Court  for  the  Parish 
^^     of  Tangipahoa.     Reid,  J, 


P.  B.  Ckirter,  EUis  <&  EllU,  Clay  Elliott  for  Plaintiffs,  Appellants. 


B.  M,  Miller  and  W.  B.  Kemp  for  Defendants,  Appellants. 


Argaed  and  snbmitted  May  4,  1898. 
Opinion  handed  down  May  16,  1898. 
Rehearing  refused  June  28,  1898. 


The  opinion  of  the  court  was  delivered  by 

Bbbauz,  J.  This  was  a  suit  for  damages  growing  out  of  a  writ  of 
attachment  obtained  by  plaintiffs  on  the  allegation  that  the  defend- 
ants had  mortgaged,  assigned  or  disposed  of,  or  were  about  to 
mortgage,  assign  or  dispose  of  their  property,  rights  and  credits 
with  intent  to  defraud  their  creditors. 

Defendant's  motion  to  dissolve  the  attachment  was  sustained  by 
the  District  Court. 

On  appeal  to  the  Circuit  Court  of  Appeals,  the  judgment  was 
affirmed. 
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The  caae  was  tried  on  its  merits  after  the  attachmeDt  had  been 
dissolved,  and  indgment  was  rendered  in  aolido  in  favor  of  the 
plaintiffs  and  against  the  defendants  for  the  sum  of  four  hundred 
and  eighty  dollars,  with  interest. 

On  the  reconvention  of  one  of  the  defendants,  W.  P.  Hutchinson, 
he  recovered  judgment  for  damages  against  plaintiffs  in  the  sum  of 
two  thousand  seven  hundred  and  fifty  dollars,  with  interest. 

On  the  reconventioual  demand  of  the  other  defendant,  C.  H. 
Bailey,  he  recovered  judgment  for  damages  against  plaintiffs  in  the 
sum  of  twelve  hundred  dollars,  with  interest. 

Plaintiffs  appealed. 

The  appellees  moved  this  court  to  dismiss  the  appeal  and  urge  in 
support  of  their  motion,  that  the  amount  of  the  appeal  bond  does 
not  exceed  by  one-half  the  amount  of  the  judgment  rendered 
against  the  appellants  and  besides  that  the  appeal  bond  does  not  con- 
tain the  condition  that  the  appellant  shall  prosecute  his  appeal. 

Plaintiffs  have  furnished  two  bonds,  one  in  favor  of  W.  P.  Hutch- 
inson for  the  sum  of  four  thousand  one  hundred  and  twenty -five 
dollars,  and  the  other  in  favor  of  0.  H.  Bailey,  the  other  appellee, 
for  the  sum  of  one  thousand  eight  hundred  and  seventy- five  dollars. 

The  conditions  of  each  bond  were  that  the**  appellants  shall  prose- 
cute their  said  appeal  with  effect,  or  shall  pay  and  perform  such 
judgment  that  may  be  rendered  against  them." 

With  reference  to  the  amount  of  the  bond,  it  is  true  that  only  one 
judgment  was  rendered  in  the  suit,  but  it  decreed  the  amount  each 
defendant  was  entitled  to  in  the  opinion  of  the  court  a  qua.  The 
defendants  had  severed  in  their  defence, each  claiming  an  amount  part 
of  which  was  allowed.  There  was  nothing  informal  in  executing  two 
bonds.  There  was  in  favor  of  each  defendant  a  bond  for  an  amount 
exceeding  by  one -half  the  amount  for  which  the  decree  was  ren- 
dered in  his  favor. 

The  requirement  of  Art.  67,  O.  P.,  was  met  by  giving  two  bonds. 
One  appeal  bond  for  the  two  amounts  would  not  have  been  greater 
security. 

Now  with  reference  to  the  conditions  of  the  bond.  The  erroneous 
substitution  of  '*  or  "  to  "and  "  is  not,  in  our  judgment  an  error  fatal 
to  the  appeal.  It  may  be  that  the  words  **or"  and  **and''  are 
not,  strictly  speaking,  interchangeable,  and  yet  in  construiog  statu- 
tory enactments  even  in  criminal  cases  they  are  sometimes  used  as 
convertible  words.   We  will  not  stop  to  consider  at  length  the  differ- 
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ence  or  similarity  in  meaning^  of  these  words.  We  are  satisfied  that 
the  mere  snbstitation  of  the  word  <'  or  "  in  the  condition  of  a  bond 
under  the  jnrispmdence  of  this  court  regarding  the  forms  of  bonds 
Bhoald  be  adjudged  to  have  the  effect  for  which  plaintiffs  contend. 

In  mattor  of  appeal  bonds  this  court  has  adopted  a  liberal  con- 
struction in  order  that  principals  and  securities  may  be  held  bound 
aB  intended  when  the  bonds  were  executed.  That  construction  we 
are  justifiable,  we  think,  in  following.  Sedgwick  on  the  Construc- 
tion of  Statutory  Law,  p.  871 ;  Sutherland  on  the  Construction  of 
Statutory  Law,  p.  881. 

The  motion  to  dismiss  the  appeal  is  denied. 

On  the  Merits. 

The  admissibility  vel  non  of  testimony  offered  by  defendants  to 
prove  damages  in  support  of  their  reconventional  demand  presents 
the  first  question  for  decision. 

Plaintiffs  objected  to  all  of  defendants'  testimony  on  the  ground 
that  their  answer  and  demand  in  reconvention  were  too  vague  and 
fi^eneral,  in  that  a  specified  amount  is  not  demanded  for  each  item  of 
damage  to  admit  proof.     The  court  overruled  the  exception. 

We  have  reason  to  consider  it  the  better  practice  to  itemize  the 
damages,  but  it  is  not  always  adhered  to.  This  court  has  in  repeated 
adjudications  sanctioned  pleading  in  suits  for  damages  in  which  spe- 
cific and  separate  amounts  were  not  claimed  for  each  particular  and 
definite  damages.  In  accordance  with  these  decisions,  in  our  view, 
it  was  permissible  for  the  defendants  to  prove  loss  of  credit  and 
other  injuries  to  their  business,  amounting  they  allege  to  a  gross  sum, 
covering  each  item  of  damages  complained  of. 

This  was  the  view  clearly  expressed  in  Hernsheim  vs.  Levy,  82 
An.  340.  It  has  since  been  adhered  to  in  other  decisions.  Western 
Assurance  Co.  vs.  Uhlhorn,  41  An.  385;  Barthe  vs.  New  Orleans,  42 
An.  48;  Randell  vs.  Railroad  Co.,  45  An.  778;  Warner  vs.  Clark  & 
Co.,  45  An.  863;  Lester  vs.  Corley,  45  An.  1006;  Goldberg  vs.  Dob- 
berton,  46  An.  1303;  Armstrong  vs.  Railroad  Co.,  46  An.  1448. 

We  are  not  inclined  to  a  change  in  a  matter  of  pleading  as  well 
settled  as  this  is. 

DAMAGES. 

There  were  no  grounds  for  the  attachment.  This  was  settled  by 
the  decision  of  the  court  to  which  we  have  already  alluded.    The 
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natare  and  extent  of  the  damages  give  rise  to  the  questions  for  onr 
determination. 

Plaintiffs  were  actuated  by  a  desire  (excessive  it  may  have  been) 
to  collect  the  amount  due  them  by  defendants  and  reconvenors.  But 
we  have  not  discovered,  after  an  attentive  consideration  of  the  evi- 
dence, that  they  were  prompted  by  a  desire  to  injure  the  defendants. 

They  were  greatly  disappointed,  more  than  the  occasion  warrant- 
ed, by  their  failure  to  collect  a  draft  for  four  hundred  and  elg;hty 
dollars,  which  they  had  accepted  from  one  of  the  defendants, 
endorsed  by  the  other.  Plaintiffs  were  not  ordinarily  prudent.  They 
were  careless  in  resorting  to  the  harsh  remedy  of  attachment  in  view 
of  the  facts,  or  they  were  too  eager  to  collect  the  amount  due  them. 
One  of  the  defendants  was  a  successful  business  mao ;  both  conducted 
their  business  without  having  given  occasion,  reasonably,  to  any  one 
to  suspect  them  of  fraud,  in  the  management  of  their  cotemercial 
affairs,  with  the  view  of  defeating  creditors  of  their  claims.  It  is 
true  that  one  of  these  defendants  was  in  embarrassed  circumstances, 
and  that  a  writ  of  attachment  had  been  sued  out  against  him.  This 
was  not  cause  in  itself  for  suing  out  another  writ  of  attachment, 
though  it  may  be  reason  sufficient  to  lessen  the  amount  of  damages 
he  claims. 

This  fact  did  not  give  grounds  sufficient  for  attaching  the  other 
who  was  prosperous  enough,  and  had  only  failed  to  properly  exert 
himself  to  have  his  paper  honored  at  maturity.  This  may  have 
been  worthy  of  blame,  but  not  a  cause  for  suing  out  a  writ  of  attach  - 
ment. 

The  attachment  here  may  well  be  designated  as  one  which  issued 
without  cause.  It  is,  to  some  extent  at  least,  within  the  reach  of  the 
principles  of  Byrne  vs.  Gardner,  38  An.  6;  McDaniel  vs.  Gardner,  34 
An.  341,  and  other  cases  in  pari  materisB  where  writs  of  attachment 
were  issued. 

Looking  to  the  results,  as  testified  to  by  the  witnesses,  it  may  be 
that  the  business  credit  of  one  of  the  defendants  was  injured  to  a 
small  extent,  although  there  is  conflicting  testimony  on  the  point;  as 
to  the  other  we  did  not  discover  iliat  lie  had  any  great  deg^e  of 
credit  to  be  injured. 

While  we  do  not  think  that  the  grounds  were  sufficient  to  warrant 
a  suit  for  attachment,  we  can  not  overlook  the  fact  that  the  defend- 
ants made  no  attempt  to  minimize  the  damages.     They  allowed  the 
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attachment  to  remaiii  nndissolved   some   ten  days  and   made  no 
attempt  to  dissolve  on  bond. 

Tbe  District  Oonrt  was  in  session  and  a  motion  to  dissolve  was 
heard  and  granted  in  that  time.  It  appears  that  both  defendants 
here  eonld  have  ezecnted  required  bonds  to  dissolve  had  they  chosen 
80  to  do.  It  is  true  one  is  not  bound  to  famish  bond  to  dissolve  an 
attachment.  Bnt  it  affords  a  reason  in  our  judgment  to  base  the 
decree  as  relates  to  the  amount  only  upon  abundant  proof.  In 
selecting  as  relates  to  bonding,  to  let  their  property  remain  in  gremio 
legia^  they,  to  some  extent,  at  least,  infringed  upon  the  rule  which 
irequires  that  the  one  injured  should  reasonably  seek  to  minimize  the 
damages. 

THE  AMOUNT  OF  DAMAGBS. 

Plaintiffs  are  none  the  less  liable  to  an  amount  in  damages.  The 
fact  of  itself  that  the  attachment  was  dissolved  as  having  been  issued 
without  Buificient  cause,  must  be  held  as  having  the  effect  of  estab- 
lishing their  claim  to  some  damages. 

Part  of  the  damages  claimed  are  speculative,  and  are  not,  besides, 
supported  by  sufficient  evidence.  There  is  no  proof,  other  than 
general  assertions,  of  the  daily  gross  revenues.  They  might  have 
been  large  during  the  attachment,  or  small,  even  less  than  expenses. 
It  is  enough  to  say  that  with  the  evidence  before  us  they  can  not  be 
ascertained  with  certainty.  It  is  fair  to  presume,  from  the  evidence 
before  us,  that  defendant  would  have  realized  some  profit,  not  as 
much,  however,  as  some  of  their  witnesses  seem  to  think.  We  have 
alflp  considered  the  injury  to  credit  charged,  and  other  items  of  dam- 
ages set  up.  Taking  them  and  deciding  them  as  a  whole  as  pleaded, 
we  conclude  that  three  hundred  dollars  is  an  amount  sufficient 
to  one  of  the  defendants,  and  one  hundred  dollars  to  the  other. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be,  and  it  is  hereby  amended,  by  reducing  the  amount 
of  the  judgment  in  favor  of  W.  P.  Hutchinson,  from  two  thousand 
seven  hundred  and  fifty  dollars  to  three  hundred  dollars,  and  by 
reducing  the  amount  of  the  judgment  in  favor  of  C.  H.  Bailey,  from 
one  thousand  two  hundred  and  fifty  dollars  to  one  hundred  dollars. 

As  amended,  the  amount  of  the  judgment  rendered  upon  the 
demand  in  reconvention  is  affirmed. 

In  every  other  respect  the  judgment  is  affirmed  at  appellee's  costs. 

49 
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No.   12,709. 

Union  National  Bank  of  New  Orleans  vs.  H.  D.  Forsyth 

BT    AL. 

The  oontraot  of  pledge  was  made  to  cover  the  fee  of  attorney  for  professional 
services  rendered  by  pledgee's  attorney  in  coart,  and  for  his  services  ren- 
dered out  of  court,  in  all  matters  appertaining  to  the  securities  pledged. 

The  debtor  after  it  had  failed  to  meet  and  pay  Its  indebtedness  at  maturity  of  Its 
obligation,  was  indebted  for  the  fee  of  the  creditor's  attorney,  on  the  amottnt 
realized  and  credited  on  the  pledgee's  claim  from  the  sales  of  the  pledged 
property. 

The  effect  of  plaintiff's  default  in  Its  payment  was  suspended  during  the  delays 
granted  by  defendant  to  plaintiff  after  default.  No  fee  is  due  on  collections 
made  during  that  time.  Sale  being  a  condition  precedent  to  the  fee,  no 
amount  is  due  as  a  fee  on  the  collections  made  on  the  securities  (wtthont 
sales). 

The  rule  as  above  indicated  applies  to  the  commission  claimed  to  pay  the  credi- 
tor's special  agent. 

The  bank,  by  the  fact,  that  it  closed  its  doors  and  suspended  payment,  did  not 
cause  to  mature  all  its  unmatured  obligations.  It  was  not  a  case  of  Judicially 
fixed  insolvency.  In  consequence  no  fee  and  commission  are  due  on  tlie 
assumption  that  the  debt  had  become  matured  by  the  debtor's  insolvency. 

The  special  agent  of  defendants  under  the  contract  was  not  the  special  agent  of 
the  plaintiff  as  well.  He  owed  a  duty  to  his  principal,  the  defendants.  If  there 
was  any  obligation  to  report  and  give  notice  of  sales  to  the  plaintiff  debtor,  it 
was  due  by  the  pledgees  and  not  by  the  agent.  The  pledgees'  obligations  are  In 
some  respects  those  of  agents.  But  the  pledgees,  in  view  of  the  facts,  did  not 
lose  the  right  to  fee  and  commission,  because  no  notice  was  given  by  them  to 
the  pledgors  of  sales  intended,  or  of  sales  made.  They  are  protected  by  the 
terms  of  the  contract  of  pledge.  The  bank  did  not  give  them  such  evidence  of 
preparation  to  resume  business  as  required  them  to  suspend  sales  of  bonds. 

The  sale  of  the  bonds  on  a  depreciated  market  was  permissible  under  the  terms 
of  a  contract  plaintiff  chose  to  sign,  and  offers  no  ground  for  a  set-off  against 
defendants'  claims. 

Plaintiff  having  in  part  succeeded  in  sustaining  its  injunction  is  not  bound  for 
any  fee  of  defendants'  attorneys  for  services  in  dissolving  the  injunction. 

APPEAL  from  the  Oivil  District  Ooort  for  the  Parish  of  Orleans. 
Right&r,  J. 


T,  J.  Semmea,  and  Saunders  <&  Miller  for  Plaintiff,  Appellant. 


Henry  Denia  for  Defendants,  Appellees. 


Argaed  and  sobmitted  May  7,  1898. 
Opinion  handed  down  May  30,  1898. 
Rehearing  refnsed  Jane  29,  1898. 
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The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  Plaintiff  brought  this  suit  to  seqaester  and  recover 
possession  of  securities  pledged  by  it  to  the  defendant. 

Plaintiff  in  the  same  suit  obtained  a  writ  of  injunction  to  prohibit 
the  defendant  from  disposing  of  its  securities. 

The  credit  needed  by  the  plaintiff  bank  in  England  was  obtained 
by  depositing  these  securities  with  the  Baring  Brothers  &  Oo., 
Limited,  the  defendants,  by  whom  the  desired  loans  were  made  to 
plaintiff. 

The  values  thus  deposited  as  securities  consisted  of  local  bonds 
and  bills  receivable. 

A  disagreement  of  some  moment  arose  between  plaintiff  and 
•defendant  growing  out  of  plaintiff's  unwillingness  to  let  defendant 
sell  any  of  the  remaining  securities  at  the  time  in  defendant's  pos- 
session. 

The  plaintiff  bank  had  suspended  payment  on  the  ninth  day  of 
September,  1896,  and  the  Oomptroller  of  the  Currency  had  appointed 
one  of  the  bank  examiners  to  take  charge  of  its  affairs. 

With  the  view  chiefly  of  saving  these  securities  from  a  sale  on 
an  unduly  low  market,  the  bank,  after  a  reorganization  reopened 
its  doors,  and  resumed  business  on  the  seventh  day  of  December, 
1896. 

The  act  of  pledge  under  which  the  defendant  held  these  securities 
as  pledgees,  was  similar  to  prior  acts  of  pledge  executed  at  different 
times  preceding  the  last  act  of  pledge  which  is  now  before  us  for 
interpretation. 

In  this  last  act  of  pledge  it  is  stated  that  it  provided  a  credit  of 
sixty  thousand  pounds  sterling  to  be  drawn  for  by  plaintiff  from  time 
to  time,  prior  to  the  eleventh  day  of  August,  1897.  The  securities 
were  deposited  at  the  time  with  the  representative  of  the  defendant 
in  New  Orleans. 

It  was  stipulated  by  the  terms  of  the  pledge  that  "  in  case  of 
default  in  the  payment  of  the  amount  due,  or  to  become  due,"  that 
the  local  representative  of  defendant  would  have  authority,  at  his 
discretion,  without  any  previous  demand  of  payment,  with  or  with- 
out notice  to  the  bank,  to  sell  the  pledged  property  at  public  or  pri- 
vate  sale  for  its  market  value  and  apply  the  proceeds  of  the  sale  to 
the  payment  of  the  amount  due,  including  commissions  of  two  and 
one- half  per  cent,  on  the  "  amount  realized  by  the  sale  or  from  this 
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pledge,  to  be  paid  to  the  said  agents  of  the  payees,  and  also 
attorney's  fees  in  case  of  legal  action  or  proceedings  or  professional 
services  in  or  out  of  court,  at  the  rate  of  five  per  cent,  (5  per  cent.) 
on  the  amount  realised  by  said  sale  or  by  the  pledge  and  all  costs 
and  charges  attending  said  sale." 

The  amount  was  increased  to  one  hundred  thousand  pounds,  as 
follows : 

In  the  first  place  it  was  increased  by  an  amount  of  twenty  thousand 
pounds,  identified  as  the  supplemental  credit,  renewable  every  four 
months;  sixty  thousand  pounds  and  twenty  thousand  pounds  were 
secured  by  the  same  act  of  pledge. 

On  the  17th  of  August  the  bank  applied  for  an  additional  credit  of 
forty  thousand  pounds.  The  defendant  refused  to  grant  another 
credit  exceeding  twenty  thousand  pounds.  In  answer  the  bank 
accepted  the  offered  loan  of  fhe  twenty  thousand  pounds  and 
informed  the  defendant  that  it  had  deposited  with  its  agent  here  one 
hundred  and  fifty  thousand  dollars  of  its  bills  receivable  against  the 
twenty  thousand  pounds  allowed  it. 

The  bank  contended  that  the  collateral  held  over  under  the  terms 
of  the  previous  pledge  consisted  entirely  of  State  and  city  bonds  and 
were  held  against  a  credit  of  twenty  thousand  pounds,  and  that  in 
consequence  these  Slate  and  city  bonds  did  not  fall  within  the  grasp 
of  the  pledge  requiring  the  payment  of  '*  commission  and  a  fee." 

This  loan  is  subject  to  the  additional  agreement  appended  to  the 
act  of  pledge  and  dated  a  few  days  af  ber  this  correspondence  between 
plaintiff  and  defendant. 

This  agreement  related  to  forty  thousand  pounds  and  covered  all 
the  loans  not  included  in  the  body  of  the  pledge.  This  <iddendum  to 
the  contract  of  pledge  recites  that  the  loan  was  made  <<  on  precisely 
the  same  terms  and  conditions  as  stipulated  in  the  written  agreement 
and  is  io  be  covered  and  secured  by  the  same  act  of  pledge  contained 
in  the  agreement  and  securities  to  be  furnished  in  proportion." 

A  few  weeks  after  the  renewal  of  the  contract  of  pledge  the  bank 
closed  its  doors  and  suspended  business.  It  was  discovered  that  a 
large  amount  of  its  capital  had  been  abstracted.  Naturally  enough 
the  defendant  creditors  were  made  .  exceedingly  uneasy  about  their 
claims. 

There  had,  to  that  time,  existed  between  plaintiff  and  defendant, 
the  confidence  and  good  will  which  usually  exist  after  years  between 
large  institutions  dealing  one  with  the  other. 
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Unexpectedly,  the  good  relations  wer^  broaght  to  a  sadden  stop 
by  the  disorder  in  plaintiff's  business. 

The  agent  of  the  defendant  in  New  York,  their  Agent  here,  and 
their  lawyer,  were  g^ven  directions  to  pat  forth  their  energies  to  the 
«nd  of  protecting  defendant's  rights.  They,  in  their  respective 
capacities,  rendered  valnable  services.  Needfal  inquiry  was  made, 
interviews  held,  books  were  examined  and  the  valae  of  the  secnrities 
held  by  defendant  investigated..  The  attorney  at  law  was,  daring 
the  plaintiff's  saspension,  frequently  called  apon  for  advice.  The 
question  which  arose  involved  large  amounts  and  consequent  great 
responsibility. 

The  agent  here,  under  defendant's  interpretatibn  of  the  contract 
of  pledge,  sold  bonds  pledged  to  the  agionnt  of  thirty-nine  thousand 

« 

two  hundred  and  sixty- five  dollars,  prior  to  maturity  of  plaintiff's 
indebtedness,  but  after  the  suspension  of  the  bank.  The  plaintiff 
contends :  ^'  No  commission  or  fee  is  due  on  the  amount  of  bonds  thus 
sold."  Further,  the  plaintiff  contends  that  ^'  no  service  was  rendered 
nor  suit  institated  from  September  12  to  October  20,  and  that  no 
attorney's  fee  is  chargeable  on  amounts  realized  during  that  period, 
nor  on  amounts  collected  subsequently,  during  a  time  stated,  granted 
by  the  defendant  to  the  plaintiff."  The  former,  the  Barings,  were 
informed  that  it  was  the  plaintiff's  intention  to  resume  business 
in  December  following.  The  defendant  acceded  to  a  request 
for  an  extension  to  December  14,  and  did  nothing,  as  far  as  the 
record  discloses,  with  a  view  of  foreclosing  the  pledge.  It  is  with 
reference  to  this  time  that  plaintiff  chiefly  objected  to  the  payment 
of  a  lawyer's  fee.  The  bank,  it  appears,  voluntarily  paid  to  the 
defendant  the  sum  of  one  hundred  and  twenty- nine  thousand  nine 
hundred  and  eighteen  dollars  voluntarily.  On  this  amount  also  the 
plaintiff  contends  that  no  fee  should  be  charged. 

The  makers  of  various  notes,  deposited  in  pledge,  came  for- 
ward and  paid  notes  in  amount  one  hundred  and  sixty-two  thousand 
dollars.  Plaintiff  resisted  the  payment  of  a  fee  on  this  amount  also, 
and  lastly,  plaintiff  denied  all  indebtedness  for  any  fee  whatever. 
The  only  services,  it  urged,  shown  were  not  services  for  which  plain- 
tiff was  bound. 

The  aggregate  amount  of  commissions  and  counsel  fee  to  which 
the  defendants  laid  claim  was  (seven  and  a  half  per  cent.)  on  five 
hundred  and  thirty -three  thousand  dolli^. 
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Defendants  at  one  time  proposed  to  plaintiff  to  reduce  the  fee  of 
counsel  and  commission  of  the  agent  to  five  per  cent.  The  proposal, 
the  defendant  asserts,  was  for  the  purpose  of  a  compromise,  which 
the  plaintiff  refused  to  accept. 

The  judgment  of  the  District  Oonrt  dissolved  plaintiff's  injunction, 
and  condemned  the  defendants  to  pay  one  thousand  dollars  as  a 
special  fee  of  their  counsel  for  the  dissolution  of  the  writ. 

The  judgment  further  condemned  the  Union  Bank  to  pay  the 
defendants  the  sum  of  six  thousand  eight  hundred  and  forty- two 
dollars  and  sixty -six  cents,  together  with  counsel  fee  at  the  rate 
of  five  per  cent.,  and  commissions  at  two  and  a  half  per  cent,  on  the 
sum  of  five  hundred  and  five  thousand  dollars  with  legal  interest 
from  judicial  demand,  with  privilege  on  the  pledged  securities,  and 
rejected  defendant's  demand  for  a  sum  of  seven  hundred  and  forty- 
four  dollars. 

From  this  judgment  the  defendant  appealed. 

ATTORNEY'S  FBB. 

We  take  up  for  decision  the  issues  tendered  by  the  reconventional 
demand  of  the  defendant;  the  first  grows  out  of  the  claim  for  attor- 
ney's fee. 

The  defence  interposed  by  plaintiff,  against  all  claims  for  fees,  does 
not  find  support  in  any  part  of  the  contract  of  pledge.  It  was  not 
stipulated  that  the  attorney's  fee  was  to  be  paid  only  in  case  of  legal 
proceedings  in  a  court  of  justice,  but,  on  the  contrary,  it  was 
expressly  stipulated  that  the  attorney's  fee  should  be,  in  certain 
case,  paid,  although  rendered  out  of  court.  We  surely  are  without 
authority  to  read  out  of  the  contract  the  words  *'  services  rendered 
out  of  court,"  by  the  attorney.  These  words  enter  into  the  contract 
consented  to  and  accepted  by  the  plaintiff.  They  refer  to  profes* 
sional  services  rendered  out  of  court.  From  the  text  we  must  con- 
clude that  it  was  the  intention  of  the  parties  co  provide  for  com- 
pensation for  professional  services  in  lookiug  after  the  lender's  inter- 
est in  these  securities.  No  limit  was  placed  upon  the  nature  of  the 
service  to  be  rendered  professionally,  for  the  payment  of  which  the 
plaintiff  would  be  bound.  It  is  not  for  the  courb  now,  because  of  the 
great  change  in  circumstances  as  relates  to  plaintiff,  to  impose  a 
limit  evidently  not  thought  of  when  the  contract  was  signed. 

It  would  be  greatly  erroneous  to  substitute  any  other  meaning  than 
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that  which  clearly  appears  from  the  words  of  the  act.  Having  deter 
mined  that  services  are  due,  the  amonnt  which  should  be  allowed 
nnder  the  contract  of  pledge  must  be  considered.  A  large  sum  was 
volnntarily  paid  by  makers  of  notes  that  had  been  deposited  in 
pledge  by  the  bank.  The  contention  of  the  plaintiff  now  is,  that 
fees  could  not  be  charged  on  this  amount.  We  did  not  discover  in 
examining  the  act  closely  that  it  was  the  intention  to  bind  the  plain- 
tiff to  pay  a  fee  of  five  per  cent,  on  all  amounts  collected  under  the 
pledge;  that  with  the  collection  of  an  amount  due,  though  volnn. 
tarily  paid,  the  fee  was  exigible.  During  eighteen  years  loans 
had  been  paid  by  the  bank  on  pledges  similar  in  form  in  every 
respect  to  the  one  now-  before  us  for  interpretation.  We  are  not 
informed  that  at  any  time  a  fee  had  been  charged,  but,  on  the  con- 
trary, we  are  led  to  infer  with  some  certainty  that  no  such  fee  had 
ever  been  exacted  on  collections,  which  had  always  been  made  with- 
out the  necessity  of  a  sale  of  the  securities.  We  construe  the 
words  '*  or  from  this  pledge  "  as  written  in  the  contract  of  pledge 
were  qualified  by  the  previous  conditions  '^  in  case  of  default "  of  the 
debtor  and  the  sale  of  the  securities  pledged,  the  professional  ser- 
vices of  the  lawyer  employed  to  advise  in  matter  of  the  sale 
were  then  to  be  paid.  We  are  in  the  presence  of  two  interpreta- 
tions; one  extensive  or  comprehensive  (interpretatio  extensiva)  in 
which  a  fee  would  have  been  due  on  all  amounts  paid  voluntarily 
either  by  the  debtor  or  by  the  makers  of  notes  and  bonds 
pledged,  or  the  other  interpretation,  not  extensive  or  comprehen- 
sive; the  true  interpretation,  in  our  judgment,  limiting  the  fee  to 
the  services  rendered  in  suits  or  in  effecting  sales  in  accordance  with 
the  rights  of  the  parties.  This,  we  infer,  was  heretofore  defendant's 
interpretation  of  the  act  of  pledge.  To  some  extent,  at  least, ^  this 
is  made  to  appear  by  the  basis  of  settlement  they  at  one  time  pro- 
posed to  plaintiff. 

There  was  an  amount  in  addition  voluntarily  paid  by  the  bank,  on 
which  defendant  claims  a  fee.  This,  in  our  judgment,  is  subject  to 
the  same  interpretation. 

It  never  was,  in  our  view,  the  intention  to  hold  plaintiff  for  attor- 
ney's fee  and  to  open  a  regular  account  after  maturity  for  that  fee — 
the  same,  for  instance,  as  an  interest  account  to  be  collected  as  a 
matter  of  course  with  the  capital.  The  mere  maturity  of  the  obliga- 
tion did  not  give  rise  to  a  claim  for  the  fee  beyond  the  reach  of  the 
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effect  of  sabsequent  delays  and  indulgences  granted  by  defendants 
to  plain  I  iff. 

There  was,  it  is  asserted  by  plaintiff,  a  short  rest  (indulgence) 
granted  by  defendant  to  it  from  the  twenty -eighth  day  of  October 
to  the  fourteenth  day  of  December. 

The  record  discloses  that  the  defendant  granted  the  indulgence 
alleged.  There  was,  in  our  view,  an  abatement  of  the  default 
during  the  time  extended  from  October  20  to  December  14,  1897. 
It  follows  that  during  that  time  no  fee  is  due  on  amounts  realized. 

8PB0IAL  AGBNT'S   COMMISSION. 

We  pass  to  a  consideration  of  defendant's  claim  for  commissions 
amounting  to  twelve  thousand  six  hundred  and  twenty -five  dollars, 
that  is  two  and  one -half  per  cent,  on  five  hundred  and  five  thousand 
dollars. 

There  was  a  condition  precedent  (default  in  payment  of  defend- 
ant's obligation)  :  To  defendant's  right  to  a  commission  of  two  and 
one- half  per  cent. 

This  condition  had  not  arisen.  Plaintiff's  obligations  were  not 
due.  They  matured  after  the  sale  of  some  of  the  securities.  That 
is,  the  defendant  sold  part  of  the  pledged  securities  deposited  to 
secure  the  draft  of  plaintiff  that  defendant  had  taken  up  before  the 
maturity  of  the  pledge,  on  the  assumption  that  the  bank's  suspen- 
sion of  business  gave  to  creditors  the  right  to  consider  as  matured 
all  their  unmatured  claims. 

The  insolvency  of  the  bank  had  not  been  declared  by  a  judicial 
order  or  decree.  Prior  to  a  declaration  of  the  sort  payment  of  un- 
matured debts  is  not  exigible. 

The  article  applying  reads:  <<  Whenever  there  is  a  cession  of 
property  either  voluntary  or  forced,  all  debts  due  by  the  insolvent 
shall  be  deemed  to  be  due,  although  contracted  to  be  paid  at  a  term 
not  yet  arrived."  O.  O.  2054.  In  our  judgment  Art.  8067,  cited 
by  defendants,  relating  to  sureties,  does  not  apply.  The  defendants 
were  the  creditors  of  plaintiffs  and  not  its  sureties.  Suspension  of 
payment  is  not,  of  itself,  evidence  of  insolvency  causing  obligations 
to  mature. 

Our  decisions  have  g^ven  that  interpretation  to  the  article  cited. 
Bank  vs.  Brewing  Association,  49  An.  085.  The  decisions  of  the 
French  courts,  under  similar  legislation,  is  virtually  the  same.     Lan- 
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rent,  Vol.  17,  Sec.  104.  It  follows  that  no  commission  and  no  fee  Is 
dne  on  sales  of  pledged  securities  made  prior  to  default  in  payment. 

This  brings  as  to  a  consideration  of  the  claim  for  commission  on 
the  bonds  pledged,  sold  between  September  12  and  October  12,  by 
defendant's  local  agent,  forfeited  by  the  agent  (it  is  contended  by 
defendants)  because  of  the  alleged  concealment  of  sales  he  had  made 
of  securities  in  pledge. 

In  our  judgment,  the  local  agent  of  defendant  was  not  as  well  the 
agent  of  the  bank.  He  owed  a  duty  to  his  principal,  the  defendant, 
with  which  he  complied. 

His  name  was  brought  into  the  contract  of  pledge  exclusively  as 
the  agent  of  the  defendant.  As  agent  of  defendant  he  was 
anthorized  to  sell  the  bonds.  He  was  bound,  under  the  articles  of 
agreement,  to  render  an  account  to  his  principal,  and  not  to  the  bank. 
The  latter  had  it  in  its  power  to  stipulate  regarding  this  agency — t.  e., 
that  he  would  be  a  joint  agent.  The  bank  did  nothing  of  the  sort,  but 
agreed  to  pay  a  commission  to  the  former's  agent. 

It  was  different,  it  is  true,  with  the  pledgees.  It  devolved  upon 
them  to  nse  proper  diligence  to  prevent  or  minimize  the  pledgor's 
loss.  If  accounting  or  notice  was  due  after  the  pledged  securities 
had  been  sold,  it  was  due  by  the  pledgees.  Their  obligations  are  in 
its  nature  somewhat  similar  to  those  of  mandatories  and  agents. 
Richardson  vs.  Mann,  30  An.  1064.  We  do  not  find,  however,  that 
they  were  at  fault  for  not  having  g^ven  notice. 

After  having  considered  in  our  decision  the  principles  laid  down 
in  a  number  of  decisions  relative  to  the  fiduciary  relations  of  the 
pledgor,  we  did  not  think  that  the  defendants  had  violated  their  con- 
tract by  not  having  given  notice  to  the  bank  immediately  after  the 
sale,  or  within  the  time  defendant  contends  it  should  have  been 
given.  The  collaterals  pledged  were  sold  at  market  rates.  The 
unfavorable  market  complained  of  was  not  a  contingency  against 
which  plaintiff  had  provided  in  its  contract. 

The  defendants,  in  view  of  the  facts,  can  not  be  held  bound  for  the 
difference  between  the  price  realized  on  the  bonds  and  the  price  at 
which  they  would  have  been  sold  when  the  bank  resumed.  They 
were -sold  when  the  bank  was  in  default.  The  contract  gave  the 
right  to  sell  at  market  rate,  though  depressed. 

Moreover  the  defendants,  in  view  of  the  facts,  can  not  be  held 
bound  for  the  difference  between  the  price  realized  on  the  bonds  and 
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the  price  at  which  they  would  have  been  sold  when  the  bank 
resumed.    They  were  sold  when  the  bank  was  in  defaolt. 

It  does  not  appear  that  there  was  certainty  abont  the  bank's 
resuming  business,  or  that  the  bank  notified  its  creditors  with  any 
degree  of  certainty  that  it  would  be  in  a  position  to  pay,  and,  in  con- 
sequence, no  sale  should  be  made  on  a  depressed  market. 

Our  inquiry  as  relates  to  the  remainder  of  defendants'  claim  for 
commissions — i.  e.,  two  and  one -half  on  the  securities  sold  after 
default,  has  resulted  in  our  concluding  that  they  should  be  allowed 
on  the  amounts  to  which  we  have  determined  the  defendants  have 
the  right  to  fee  of  attorney. 

It  is  a  case  of  eadem  ratio,  idem  ju8. 

Defaults  and  sales  were  conditions  precedent  to  commissions  or 
fee. 

There  are  conditions  that  are  not  very  clear  in  the  contract.  We 
note,  for  instance,  that  abruptly  it  is  stipulated  that  a  commission 
shall  be  due  on  amounts  realized  *'  or  from  this  pledge,"  without 
accompanying  statement  whether  this  was  to  be  allowed  without 
reference  to  default  or  sale.  The  defendants  are  the  obligees.  They 
seek  to  compel  payment.  In  ohscuria  quod  minimun  est,  aequimur^ 
secundum  promissorem  inter pretamuT,  ''Still,  if  a  word  or  sentence 
of  a  contract  leaves  a  decided  doubt,  sound  sense  dictates  that  they 
are  to  be  taken  most  strongly  against  the  party  using  it,  because  it 
was  his  affair  to^  word  the  instrument."  Lieber's  Hermeneutics, 
Sec.  7. 

There  is  a  decided  doubt  as  to  whether  all  the  amounts  were  col- 
lected on  the  pledged  securities.  There  are  grounds  for  concluding 
that  as  to  a  large  portion  collected  (not  by  sale  of  the  pledged  secur- 
ities) ,  but  from  the  debtor,  that  the  collection  was  on  defendant's 
promise  to  pay  and  not  especially  on  the  pledged  securities.  The 
contract  did  not  cover  a  fee  or  a  commission  for  collecting  the 
former.  It  only  covered^  as  we  appreciate  the  issues,  a  fee  and 
commission  in  case  of  sale  of  securities  after  plaintiff's  default  in  its 
payment. 

We  have  noted  that  an  amount  was  allowed  by  the  judgmenc  of 
the  District  Court  for  professional  services  rendered  by  defendants' 
attorney  in  matter  of  dissolving  the  iujnnction. 

Plaintiff's  injunction  was  not  groundless. 

Defendants  claimed   the  right  to  sell  the  securities  they  hold  to 
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satisfy  an  amount  larger  than  the  terms  of  the  contract  of  pledge 
sustain. 

In  our  judgment  defendants  are  not  entitled  to  the  amount  claimed 
for  attorney's  fee  for  dissolving  the  injunction. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  is  amended ;  that  the  demand  of  plaintiff,  the  Union  National 
Bank,  be  rejected  with  costs  to  the  amount  of  plaintiff's  indebted- 
ness as  fixed  by  this  decree. 

It  is  further  ordered,  adjudged  and  decreed  that  writs  of  seques- 
tration and  injunction  in  this  case  be  dissolved  to  the  amount  of 
plaintiff's  indebtedness  herein  established,  and  that  the  amount  of 
one  thousand  dollars  allowed  by  the  judgment  for  fee  of  attorney  for 
dissolving  the  injunction  is  not  allowed;  it  is  rejected,  and  that  the 
judgment  appealed  from  be  further  amended  by  forever  enjoining 
the  defendant  from  selling  securities  pledged  to  satisfy  an  amount 
larger  than  here  allowed,  and  to  that  extent  the  injunction  is  made 
perpetual. 

It  is  further  ordered,  adjudged  and  decreed  that  Baring  Bros.  & 
Go.,  Limited,  have  judgment  on  their  reconventional  demand,  con- 
demning the  Union  National  Bank  to  pay  them  the  sum  of  six  thou- 
sand eight  hundred  and  forty-two  dollars  and  sixty-six  cents; 
together  with  counsel  fees  at  the  rate  of  five  per  cent,  on  the  sum  of 
one  hundred  and  sixty-six  thousand  one  hundred  and  eighty-six 
dollars  ($166,186)  and  commissions  at  the  rate  of  two  and  one -half 
per  cent,  on  the  sum  of  one  hundred  and  sixty -six  thousand  one 
hundred  and  eighty- six  dollars  ($166,186),  with  legal  interest  on  the 
total  of  these  sums  from  judicial  demand,  with  privilege  and  prefer- 
ence on  the  pledged  securities. 

It  is  further  ordered,  adjudged  and  decreed  that  no  rights  of  Baring 
Bros.  &  Co.,  Limited,  to  claim  damages  are  reserved. 

As  herein  amended,  it  is  ordered,  adjudged  and  decreed  that  the 
judgment  appealed  from  is  affirmed,  but  in  those  respects  that  the 
judgment  of  the  lower  court  does  not  conform  with  these  amend- 
ments it  is  annulled,  avoided  and  reversed ;  costs  of  appeal  to  be  paid 
by  appellee.  The  cost  of  the  lower  court  to  be  paid  by  the  Union 
National  Bank. 

On  Application  for  a  Rehearing. 
Breaux,  J.     In  the  brief  for  a  rehearing  by  the  Union  National 
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Bank,  it  was  stated  that  by  irresistible  implication,  our  opinion  in 
the  case  holds  that  the  pledgee,  in  order  to  establish  his  right  to  the 
attorney's  fee  was  boond  to  prove  affirmatively  the  actual  and  pre- 
cise services  or  advice  for  the  rendition  of  which  the  attorney's  fee 
is  claimed. 

Oonnsel  for  plaintiff  farther  stated  that  the  pledgees,  as  claimants, 
were  boond  to  make  out  their  case ;  they  mnst  prove  affirmatively, 
positively  and  satisfactorily  the  existence  of  a  state  of  facts  needful 
to  make  out  a  case. 

Granted;  in  view  of  the  large  amount  involved,  the  cerms  and 
•conditions  of  the  contract  of  pledge,  the  many  complicated  qaes- 
tions  that  arose  after  the  plaintiff  bank  had  closed  its  doors,  the 
:great  responsibility  resting  upon  the  counsellor  in  interpreting  and 
explaining  the  rights  of  the  parties  concerned,  we  are  decidedly  of 
the  opinion  that  the  fee  is  not  too  large  in  amount. 

Now,  with  reference  to  the  agent  named  in  the  contract  of  pledge, 
the  foregoing,  in  many  respects,  apply. 

It  was  through  his  agency  that  the  loan  was  made  secure  and 
satisfactory  to  the  lender. 

We  infer  that  the  loan  would  not  have  been  made  at  all  without 
the  assistance  of  an  agent  in  whom  the  lender  had  confidence. 

The  amount  allowed  to  the  attorney  and  the  agent,  in  our  judg- 
ment, does  justice  between  the  parties. 

We  might  stop  here,  but  the  insistence  on  the  part  of  plaintiff  is  that 
in  view  of  the  fact  that  we  have  heretofore  decided  that  thirty-nine 
thousand  two  hundred  and  sixty- five  dollars  of  plaintiff's  values 
deposited  with  defendant's  agent,  in  pledge,  were  prematurely  sold, 
that  in  consequence  neither  attorney's  fees  nor  commission  on  that 
amount  were  recoverable ;  that  we  should  for  the  reason  of  sales 
prematurely  made  of  other  securities  decide  that  no  fee  or  commis- 
sion is  due  on  other  amounts  received. 

The  aggregate  amount  to  which  this  refers  is  fifty -four  thousand 
and  ninety-seven  dollars  and  fifty  cents.  This  claim  for  deduction 
was  not  originally  in  argument.  The  pleadings  are  silent  in  that 
respect.  With  reference  to  the  fee  allowed,  which  is  disputed,  there 
was  an  issue  presented  and  clearly  met.  We  do  not  think  that  in 
justice  we  should,  presented  as  the  case  was,  make  further  deductions. 
The  claim  of  prematurity  urged  on  rehearing  is  not  sustained. 

Application  of  plaintiff  and  defendant,  appellee  and  appellant,  for 
a  rehearing  is  refused. 
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119     775 
Oar  expropriation  laws  authorize  the  taking  of  the  fee,  If  necessary,  fo^  public       — 

purposes;  but  If  the  public  needs  do  not  require  It  and  a  less  estate  will  meet 

the  public  wants,  the  fee  can  not  be  taken.    83  An.  471 ,  49  An.  1278. 

In  expropriation  proceedings  for  a  right  of  way  lor  a  railroad  company  the  court 
should  not  limit  the  right  of  way  to  the  corporate  life  of  the  plaintiff.  The 
right  once  granted  becomes  part  of  the  property  of  the  company  and  neces- 
sary to  the  continued  exercise  of  the  franchise.  The  property  of  the  corpora^ 
tlon  may  be  seized,  sold  or  disposed  of  In  Tarlous  ways,  and  is  not  lost  by  the 
death  of  the  corporation.  I^on  constat  that  the  road  would  belong  to  the  plain- 
tiff  at  the  termination  of  its  charter. 

In  expropriation  proceedings  the  question  of  the  value  of  the  land,  or  of  the  use 
of  the  land,  to  be  taken,  is  distinct  and  separate  from  the  question  of  damages. 
In  questioning  witnesses  with  the  view  of  ascertaining  the  value  of  the  land, 
the  questions  asked  should  be  so  framed  as  not  to  blend  damages  and  incou' 
▼eniences  with  yalue  in  attempting  to  fix  value. 

The  value  of  the  land  itself  is  the  amount  for  which  it  would  sell  at  private  sale 
as  part  and  parcel  of  defendant's  plantation  without  reference  to  its  being 
taken  for  a  railroad  or  for  railroad  purposes. 


0 


N  APPEAL  from  the  Second  Jadicial  District  Court  for  the  Parish 
of  Bossier.     Watki'My  J, 


Leonard  <£f  Eandolph  for  Plaintiff,  Appellant. 


N.  Lawrence  l^indsley  {Qirault  Farrar  of  Counsel)  for  Defendants, 
Appellees. 


Ar$:aed  and  submitted  June  2,  1898. 
Opinion  handed  down  June  21,  1898. 
Decree  of  this  court  amended  and  rehearing  refused  June  20, 1898 » 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  plaintiff  seeks  to  have  cectain  land  belonging 
to  the  defendant,  Mrs.  Hinds,  expropriated. 

In  its  petition  it  alleged  that  it  was  a  railroad  corporation  build* 
ing  a  railroad  from  Shreveport  to  Conshatta;  that  its  line  was 
located,  and  that  the  work  of  building  was  going  actively  on  all 
along  the  line.    That  its  line,  as  located  and  in  process  of  construe* 
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tion,  ranB  in  a  soatheasterly  direction  through  Mrs.  Hinds'  land,  as 
would  appear  by  the  plan  and  map  annexed  to  its  petition.  That 
said  route  and  right  of  way,  as  shown  by  said  map,  takes  a  strip  one 
hundred  feet  in  width  and  amounts  to  twenty -four  and  forty-six 
hundredths  acres  of  land.  That  said  land  was  necessary  to  it  and  it 
had  been  unable  to  agree  with  the  owner  as  to  the  price,  etc.,  and 
that  it  had  legally  tendered  five  hundred  dollars  to  the  defendant, 
which  was  refused. 

The  prayer  was  that  on  final  hearing  there  be  judgment  adjudging 
the  land  aforesaid  to  plaintiff  upon  payment  to  the  owner  of  all  legal 
damages  she  may  sustain  in  colisquence  of  the  expropriation. 

The  defendants  answered,  pleading  first  the  general  issue.  Fur- 
ther answering,  defendants  averred  that  if  plaintiff  had  the  legal 
right  to  expropriate  the  land  through  the  plantation  as  claimed, 
then  the  land  so  taken  and  expropriated  was  worth  the  sum  of  one 
hundred  dollars  per  acre,  or  the  sum  of  twenty- four  hundred  and 
forty  dollars  for  twenty- four  46-100  acres  sought  to  be  expropriated . 

That  in  addition  to  the  actual  land  taken  as  above  set  forth,  the 
location  and  construction  of  said  railroad  through  her  plantation 
would  cause  great  damage  to  her  property  by  dividing  the  planta- 
tion into  two  parts,  severing  one  from  the  other  by  the  track  and 
embankment  of  the  road,  thus  rendering  the  plantation  inconven- 
ient and  difficult  to  cultivate  by  rendering  the  different  portions  of 
the  same  inaccessible  and  inconvenient  to  cross  from  one  side  of 
said  railway  track  to  the  other  in  the  usual  and  necessary  culti- 
vation and  conduct  of  said  plautation,  by  rendering  it  necessary 
to  build  additional  fences  and  to  keep  the  same  in  repair;  by  cut- 
ting off  small  portions  of  land  and  rendering  the  same  difficult  and 
unprofitable  to  cultivate ;  by  interfering  with  and  obstructing  the 
natural  and  artificial  drainage  of  said  plantation;  by  making  a  pub- 
lic thoroughfare  through  said  place  for  the  section  hands  and  other 
employees  of  said  company,  and  tramps  and  thieves,  who  were  cal- 
culated to  disturb  and  disorganize  the  labor  on  said  plantation,  and 
cause  great  loss  of  time  of  laborers  in  stopping  to  gaze  at  the  pass- 
ing trains  and  others  passing  to  and  fro  on  said  road ;  by  loss  from 
running  away  of  teams  by  becoming  frightened  by  passing  trains ; 
by  clearing  away  the  debris  thrown  out  by  said  company  from  the 
right  of  way,  and  by  depreciating  the  value  of  her  property  in  vari- 
ous ways  not  specially  set  forth,  but  all  of  which  would  greatly  dam* 
age  the  property. 
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That  in  addition  to  the  valae  of  the  land  expropriated  defendant 
would  be  damaged,  as  above  set  forth,  five  thousand  five  hundred 
dollars,  to- wit: 

For  inconTenlenoe  and  inaocesslbillty  in  onltlyatlon  and  coming  back  and 

forth $3,500  00 

For  four  miles  of  fencingr  and  keeping  same  in  repair 750  00 

Sorloss  of  time  by  laborers,  frightening  stock,  etc 1,000  00 

For  cleaning  away  the  debris  from  right  of  way 100  00 

For  damage  to  drainage,  etc.,  and  loss  of  small  strips  of  land 1,150  00 

Making  a  total  of  six  thousand  five  hundred  dollars $6,500  00 

Defendants  prayed  in  the  event  of  the  courts  rendering  judgment 
in  favor  of  the  plaintiff  for  the  expropriation  of  the  land  as  prayed 
for,  then  at  the  same  time  there  be  judgment  io  favor  of  defendant 
for  the  sum  of  twenty -four  hundred  and  forty  dollars  for  the  actual 
value  of  the  land,  and  the  further  sum  of  six  thousand  five  hundred 
dollars  as  damages  as  set  forth,  and  for  genera]  relief. 

The  jury  returned  as  their  verdict  that  '^  they  found  in  favor  of 
the  plaintiff  for  the  bight  of  way  and  in  favor  of  the  defendant  for 
the  sum  of  two  thousand  dollars  as  value  of  the  property  taken,  and 
fifteen  hundred  dollars  as  damages  in  addition  to  the  above  amount, 
making  a  total  in  favor  of  the  defendant  of  thirty -five  hundred  dol- 
lars." 

Plaintiff  moved  for  a  new  trial,  but  the  court  overruled  the  same, 
and  rendered  judgment  in  favor  of  the  plaintiff,  against  the  defend- 
ant '^expropriating  the  land  described  in  the  petition  and  map 
attached  to  the  same.^  It  is  further  ordered,  adjudged  and  decreed 
that  defendant  have  and  recover  of  plaintiff  the  sum  of  two  thousand 
dollars — value  of  land,  and  fifteen  hundred  dollars  damages,  with 
legal  interest  from  date  of  judgment,  and  decreed  that  upon  pay- 
ment of  said  amount  to  the  defendant  according  to  law,  the  right, 
title  and  interest  of  the  defendant  in  said  described  land  and  right 
of  way  should  vest  in  the  plaintiff." 

Plaintiff  appealed.  Defendant  answered  the  appeal  praying  that  the 
judgment  be  amended,  and  amended  in  favor  of  appellee,  by  limit- 
ing the  title  of  appellant  to  a  right  of  way  for  the  period  of  its  cor- 
porate life,  and  by  increasing  the  amount  allowed  as  damages  to 
five  thousand  dollars. 

Opinion. 

The  plaintiff  in  this  suit  prayed  for  a  right  of  way  over  the  planta- 
tion of  the  defendant.  The  latter  in  her  answer  asked  judgment 
against  plaintiff,  for  an  amount  fixed  by  her  as  being  the  value  of 
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the  land,  and  for  an  additional  amount  as  for  damages.  The  jniy 
rendered  a  verdict ''  in  favor  of  the  plaintiff  for  the  right  of  way 
as  claimed  and  in  favor  of  the  defendant  for  the  sam  of  two  thousand 
dollars,  as  the  valae  of  the  property  taken,  and  fifteen  hnndred  dol- 
lars as  damages  in  addition  to  the  above  amount,  making  a  total  in 
favor  of  the  defendant  of  thirty-five  hundred  dollars." 

The  District  Opurt  adjudged  that  plaintiff  have  Judgment  expro- 
priating the  land  described  in  the  petition  and  map  attached  to  same 
(describing  it) ,  and  that  defendant  have  judgment  against  plaintiff 
for  the  sum  of  two  thousand  four  hundred  dollars,  value  of  land,  and 
fifteen  hundred  dollars  damages  with  interest.  Plaintiff  appealed, 
and  defendant  on  appeal  moved  that  the  judgment  be  amended  by 
limiting  plaintiff's  title  to  a  right  of  way,  and  restricting  it  as  to  time 
to  the  period  of  the  corporate  life  of  the  plaintiff,  and  increasing  the 
amount  of  damages  to  five  thousand  dollars. 

We  do  not  understand  plaintiff  to  seek  for  more  than  a  *'  right  of 
wayj^^  nor  the  verdict  of  the  jury  nor  the  judgment  of  the  court  as 
intending  to  convey  any  greater  right  than  a  right  of  way^  and  it  is 
evident  that  it  is  not  entitled  to  a  judgment,  decreeing  to  it  the  ovmer- 
ship  of  the  property  itself.  Railway  Go.  vs.  Gay,  82  An.  471 ;  (Tel- 
egraph Go.  vs.  Railroad  Go.),  49  An.  1278.  We  will,  however,  place 
that  matter  beyond  controversy  by  our  decree — we  can  not,  how- 
ever, limit  the  right  of  way  to  the  period  of  the  corporate  life  of  the 
plain tfff.  The  right  once  granted  to  the  corporation,  it  becomes 
part  of  its  property,  and  necessary  to  the  continued  exercise  of  its 
franchise. 

The  property  of  the  plaintiff  may  be  seized,  sold  or  disposed  of  in 
various  ways,  and  it  is  not  lost  by  the  death  of  the  company.  Non 
constat  the  road  will  belong  to  the  present  company  at  the  expiration 
of  its  charter.  Art,  2632  of  the  Givil  Gode  orders  in  the  matter  of 
expropriation  proceedings,  that  upon  the  filing  of  plaintiff's  petition 
asking  for  expropriation  of  property,  that  a  jury  shall  be  drawn,  and 
that  said  jury  shall,  by  a  verdict  in  which  at  least  three -fourths  of 
their  number  shall  concur,  determine  after  hearing  what  is  the  value 
of  the  land  described  in  the  petition,  with  its  improvements,  and  what 
damages,  if  any,  the  owner  would  sastain  in  addition  to  the  loss  of 
the  land  by  its  expropriation;  while  the  next  article  (Art.  2688) 
directs  that  'Mn  estimating  the  value  of  the  property  to  be  expro* 
priated,  the  basis  of  assessment  shall  be  the  true  value  which  the 


FIPTIBTH  ANNUAL  REPORTS,  1898.  786 

Bftllroad  Ck>mpany  tb.  Mrs.  Hinds  and  Husband. 

land  possessed  before  the  contemplated  improvement  was  proposed, 
and  without  deducting  therefrom  any  amount  for  the  benefit  derived 
by  the  owner  from  the  contemplated  improvement  or  work." 

It  will  be  seen  that  the  question  of  the  value  of  the  land  to  be 
taken  is  distinct  and  separate  from  the  question  of  damages,  though 
both  are  ordered  to  be  made  the  subject  of  examination  and  decision 
by  the  jury.    N.  O.  Pacific  Railroad  Co.  vs.  Murrell,  84  An.  587. 
•  The  law  is  perfectly  plain  when  it  says  that  the  mere  value  itself 
of  the  land    to  be  taken  is  to  be    fixed    independently  of   the 
the  particular  improvement  contemplated,  and  without  reference  to 
it  one  way  or  the  other.    Under  that  provision  of  the  law,  we  do  not 
nnderstand  it  to  be  proper  for  counsel  of  the  land  owner,  in  examin- 
ing witnesses  on  that  particular  branch  of  the  case,  to  call  their 
attention  to  the  particular  direction  which  the  right  of  way,  when 
granted,  is  to  run  upon  the  plantation — ^to  direct  their  notioe  to  the 
fact  that  it  would  cut  the  property  in  two,  that  it  would  interfere 
with  the  drainage  and  cultivation  of  the  crops,  that  it  would  cause 
great  inconvenience  in  varieus  ways  to  the  owners;  and,  having  done 
so,  then  to  ask  them  what,  in  their  opinion,  a  small  strip  of  land  of 
one  hundred  feet  or  so,  running  through  a  plantation,  would  be 
wqirth. 

Questions  of  that  character  would  be  perfectly  legitimate  asked  in 
connection  with  the  establishment  of  the  damages  to  which  the  owner 
would,  by  reason  of  a  strip  of  land  so  running,  be  entitled,  but  they 
confuse  the  witnesses  and  render  the  estimates  so  made  by  them  as 
to  the  value  of  the  land  itself  of  little  force,  by  their  blending  dam- 
ages and  inconveniences  with  value,  in  attempting  to  fix  value.  The 
examination  of  defendant's  witnesses  was  almost  entirely  conducted 
upon  this  improper  line.  We  are  satisfied  from  an  examination  of 
the  testimony  of  the  witnesses  in  the  case,  that  the  value  of  the  land 
itself  was  at  most  forty  dollars  per  acre,  for  cleared  land,  and  twenty 
dollars  per  acre  (round)  for  timbered  land  and  land  with  deadened 
timber  upon  it.  That  is,  that  that  is  the  amount  for  which  it  would 
be  sold  at  private  sale  as  forming  part  and  parcel  of  defendant's 
plantation  without  reference  to  its  being  taken  for  a  railroad,  or  for 
railroad  purposes.  We  fix  the  value  of  the  land  at  seven  hundred 
and  fifty  dollars. 

We  find  the  testimony  on  the  subject  of  the  damages  claimed 
exceedingly  general,  and  the  damages  claimed  are,  in  some  respects, 
60 
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remote  and  conjectural.  We  think  that  one  thousand  dollars  will 
fally  cover  all  damages  likely  to  restilt  from  granting  plaintiff  the 
right  of  way  asked. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and  decreed 
that  the  judgment  appealed  from  be  amended  by  ordering  and  decree- 
ing to  the  plaintiff  a  right  of  way  as  prayed  for  by  it  and  adjudged 
by  the  District  Court,  to  vest  in  the  plaintiff  upon  payment  to  the 
defendant  of  the  sum  of  seventeen  hundred  and  fifty  dollars,  and  as 
so  amended  the  said  judgment  be  and  the  same  is  hereby  affirmed. 
Costs  of  appeal  to  be  paid  by  the  appellee. 

On  Application  for  Rehearing. 

Blanchard,  J.  The  law  directs  that  when  private  property  is 
sought  to  be  expropriated  for  public  purposes,  a  jury  of  freeholders 
must  be-called  to  sit  in  judgment  upon  the  value  of  the  property  to 
be  taken  and  the  quantum  of  damages  the  owner  may  suffer  in  con- 
sequence of  such  taking.  Undoubtedly  the  award  of  such  a  jury  is 
entitled  to  the  highest  consideration,  but  it  is  not  intended  by  the 
law  to  be  conclusive  as  to  the  amount  of  value  of  property  and  dam- 
ages to  be  paid  defendant  in  expropriation. 

This  is  shown  by  the  fact  that  an  appeal  from  such  award  and  f^om 
the  judgment  based  thereon  is  given  by  the  law.  What  would  be 
the  object,  or  the  value,  of  such  appeal  If  the  power  of  revision  of 
the  award  is  not  in  the  appellate  court?  It  is  beyond  controversy 
that  this  court  on  appeal  may  and  should  diminish  such  award,  if,  in 
its  judgment  on  the  facts  and  the  law,  it  be  too  large,  or  increase  it 
if,  in  its  judgment,  it  be  too  small. 

There  is  no  foundation  either  In  the  law  or  practice  of  the  courts 
of  this  State  for  the  contention  of  counsel  for  appellee  that  if  the 
award  be  found  excessive  the  case  should  be  remanded  for  a  second 
trial  by  jury  under  proper  instructions.  If  the  evidence  in  the  record 
justifies  it  the  court  should  proceed  to  render  such  decree  as  is  war- 
ranted and  proper  under  the  circumstances. 

With  regard  to  the  contention  that  J.  W.  Atkins  holds  a  lease  for 
several  years  on  the  plantation  through  which  the  right  of  way 
is  expropriated,  and  that  by  the  expropriation  he  loses  the  use 
of  twenty- four  and  forty -six  one  hundredths  acres,  worth,  it  is 
claimed,  five  dollars  per  acre  per  annum,  or  one  hundred  and  twenty- 
two  dollars  and  thirty  cents  per  annum,  which  he  may  claim  as  rebate 
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against  defendant,  thus  largely  dlminiBhing  the  amount  awarded  the 
latter,  it  suffices  to  say,  first,   that  defendants'   answer  filed  herein 
does  not  mention  the  Atkins  lease  at  all  as  an  element  of  damage 
arising  in  the  case,  and,  second,  that  Atkins  is  no   party  to  the  suit 
and  his  rights  are  in  no  manner  concluded  by  the  judgment  rendered 
herein.     This  court  said   In  re  Morgan  R.  R.  and  S.  S.  Co.,  32  La. 
An.  375,  speaking  of  the  rights  of  a  lessee  in  a  case  when  the  prop- 
erty under  lease    was    expropriated:     '^The  right  of  a  lessee  is 
substantive  and  is  independent  of  changes  in  the  ownership  of  the 
thing.     C.  O.  2733.     The  purchase,  or  expropriation,  of  the  rights 
of  the  owner  does  not  therefore  necessarily  embrace  or  operate 
upon  the  right  of  the  lessee.  That  right  in  order  to  be  affected  must 
be  itself  the  object  of  purchase  or  expropriation.     If  the  rights  of 
the  owner  are  alone  the  objects  of  the  purchase  or  expropriation 
the  right  of  lease  is  unaffected  and   continues.     The  purchaser  gets 
only  the  thing  encumbered  by  the  lease.     That  is  all  he  can  get,  for 
that  is  all  the  owner  has." 

It  was  held,  in  that  case,  that  if  the  right  of  a  lessee  is  worth  no 
more  than  he  has  agreed  to  pay  in  futuro  for  it,  the  expropriation  of 
that  right  would  pay  him  nothing,  as  it  is  worth  nothing.  But  if  the 
right  of  lease  will  bring  a  greater  sum  than  it  is  to  cost  the  lessee, 
the  latter  is  entitled  to  be  paid  the  amount  of  such  excess,  which 
amount  can  not  be  charged  upon  the  sum  fixed  for  the  rights  of  the 
owner,  unless  the  owner  has  received  the  rent  in  advance,  or  unless 
the  value  of  his  right  has  been  fixed  by  reference  to  the  present 
actual  value  of  the  lease. 

It  is  clear,  therefore,  that  since,  in  fixing  the  amount  we  think  the 
defendant  should  recover  for  value  of  land  and  damages,  no  refer- 
ence is  had  to  the  Atkins  lease,  the  value  of  the  latter,  if  any,  over 
and  above  the  rental  he  is  obligated  to  pay,  is  not  a  charge  upon  the 
sum  awarded  the  defendant,  but  is  a  matter  to  be  settled  between 
the  railway  company  and  the  lessee  by  amicable  adjustment,  or  by 
proper  proceedings  at  law. 

With  regard  to  the  contention  that  the  judgment  appealed  from 
awards  the  fee  of  the  land  when  there  is  no  necessity  for  expropri- 
ating more  than  a  servitude  over  it,  and  that  while  in  the  body  of 
the  opinion  of  this  court  heretofore  rendered  language  is  used  which 
declares  plaintiff  company  is  not  entitled  to  a  judgment  investing  it 
with  the  ownership  of  the  strip  of  land  taken  for  right  of  way  pur- 
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poBefl,  the  decree  of  the  court  itself  does  not  make  this  plain,  it  snf- 
fices  to  say  that  oar  constraction  of  the  judgment  appealed  from  iB 
that  the  fee  of  the  land  is  not  conveyed  or  intended  to  be  conveyed 
•  by  it.  However,  we  will  make  this  beyond  dispote  by  amending 
the  decree  of  this  court  in  that  particular. 

It  is  proper  to  add,  however,  that  this  issue  is  by  no  means 
squarely  made  in  the  answer  of  defendant.  It  should  have  been. 
Railway  Oo.  vs.  Gay,  82  An.  474. 

Plaintiff  company  is  entitled,  we  think,  under  the  facts  of  this 
case,  to  a  servitude,  or  right  of  way  only,  through  the  plantation  of 
defendant.  A  right  of  way,  in  legal  parlance,  is  held  to  be  an  ease- 
ment on  the  lands  of  others.  Telegraph  Oo.  vs.  Railroad  Oo.,  49  An. 
1278.  Plaintiff,  therefore,  pays  not  the  value  of  the  fee  of  the  land, 
but  only  the  value  of  the  use  and  occupation  of  the  land.  lb,  1279. 
If  the  fee  were  being  taken,  since  it  is  the  more  valuable  right  of 
the  two,  the  award  would  perhaps  be  higher. 

This  right- of  way,  servitude  or  easement  over  the  lands  of  defend- 
ant's plantation  is  to  endure  so  long  as  utilized  for  railway  purposes, 
so  long  as  a  railway  track  is  laid  there  and  operated  by  plaintiff 
company,  or  its  successors  or  assigns.  When  the  strip  of  ground 
which  is  the  subject  of  this  expropriation  ceases  to  be  used  for  this 
purpose,  it  will  revert  to  the  owner  of  the  plantation. 

With  regard  to  the  contention  that  the  amount  allowed  defendant 
by  our  decree  for  the  value  of  the  use  and  occupation  of  the  land 
taken  and  damages  to  the  plantation  is  too  small,  it  suffices  to  say 
that,  as  we  appreciate  the  evidence,  it  is  all  that  can  be  reasonably 
justified. 

The  servitude  awarded  plaintiff  occupies  about  twenty-four  and  a 
half  acres,  much  of  it  in  the  woods  at  the  time  of  taking.  For  value 
of  this  occupancy  and  damages  something  more  than  seventy  dollars 
an  acre  is  allowed,  or  seventeen  hundred  and  fifty  dollars. 

The  rehearing  applied  for  must  be  refused,  but  the  decree  hereto  - 
fore  rendered  is  amended  so  as  to  read  as  follows :  For  the  reasons 
assigned  it  is  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  awarding  to  the  plaintiff  company  a 
right  of  way  or  servitude  for  railway  purposes  over  and  on  the  lands 
described  in  said  judgment,  and  to  the  extent  therein  described,  and 
vesting  in  the  plaintiff  company  the  right  of  the  use  and  occupation 
of  the  said  lands  for  such  servitude  upon  payment  to  the  defendant 
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of  the  8am  of  Beventeen  hundred  and  fifty  dollars,  reserving  to  J.  W. 
Atkins,  lessee,  against  the  plaintiff,  whatever  rights  he  may  have 
growing  out  of  his  lease  of  the  lands  so  taken  and  occupied,  and  as 
thus  amended  the  said  judgment  be  and  the  same  is  hereby  affirmed —  ' 
costs  of  the  lower  court  to  be  borne  by  plaintiff,  those  of  appeal  by 
the  appellee. 


No.  12,711. 
In  KB  Moss  Cigar  Company,  Limitbd. 

Where  BJiexparit  order  Is  granted  appointing  a  receiyer,  It  la  not  the  proper  prac- 
tice for  a  complaining  creditor  to  appeal  directly  from  each  order.  ,^  ^^8V 
The  correct  course  to  parene  Is  for  such  creditor  to  appear  in  the  cause  and  move 
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that  the  order  be  yaoated  and  set  aside,  or  take  a  rule  to  set  aside  and  vacate ,     106   177 

and  If  the  motion  be  refused,  or  the  rule  denied,  to  appeal  from  the  decision    |  60   19i 

and  such  appeal,  if  suspensive,  would  stay  further  proceedings  in  the  receiver-'   |108   M6 

ship  and  hold  matters  in  statu  quo  pending  the  appeal.  50   7^ 
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On  RKHKiLHING. 

Appeal  by  creditor,  whose  olaim  exceeds  two  thousand  dollars,  from  order  ap- 
pointing receiver  and  staying  proceedings  against  insolvent  corporation. 
Motion  to  dismiss  appeal  on  ground  that  assets  of  corporation  do  not  eqnal 
two  thousand  dollars  in  value— ZT/Id;  That  the  question  of  Jurisdiction  is  deter- 
mined by  amount  of  creditor's  olaim  on  which  the  right  of  action  Is  suspended 
rather  than  by  the  sum  of  the  assets  as  shown  by  the  scheduls. 

Further  motion  to  dismiss,  on  ground  that  the  appeal  will  not  lie  from  order  ap- 
pointing receiver  as  herein  made— ^Tfid;  The  appeal  does  lie,  differentiating 
the  case  from  Brewing  Company  vs.  Judge,  46  An.  100,  and  Harrod  vs.  8ewer> 
age  Company,  49  An.  1600. 

There  Is  no  direct  authority  of  law  for  appointment  of  receiver  as  herein  made 
and  for  the  order  staying  proceeding  against  the  corporation,  and  the  facts 
and  exigencies  of  the  case  do  not  bring  it  within  the  category  of  cases  where, 
under  their  inherent  powers,  such  appointments  have  been  made  by  the  courts 
in  aid  of  their  Jurisdiction  or  as  as  a  conservatory  process  incidental  to  a  main 
demand. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Th6ard^  J.,  of  Division  E,  acting  for  Monroe^  J.,  Division  C, 
now  absent. 


SoUymon  Wolff  for  Receiver,  Appellee. 


E.  Evariate  Moise  for  Qonzales,  Mora  &  Co.,  Creditors,  Appellants. 
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Sabmitted  on  briefs  on  motion  to  diBmiss  January  10,  1898. 
Opinion  handed  down  January  24,  1898. 
Rehearing  granted  March  7,  1898. 
Reargued  and  resubmitted  April  5,  1898. 
Opinion  on  rehearing  handed  down  April  18,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  The  Moss  Cigar  Company,  Limited,  presented  a 
petition  to  the  District  Court  setting  forth  that  its  capital  stock  was 
greatly  impaired  by  reason  of  losses  incurred  in  the  conduct  of  its 
business,  its  credit  weakened  and  its  condition  insolvent.  It  repre- 
sented that  its  creditors  were  pressing  for  payment  of  their  claims, 
and  a  multiplicity  of  suits  was  threatened.  It  exhibited  schedules 
of  its  assets  and  liabilities,  which  show  its  insolvent  condition.  It 
averred  that  the  interest  of  all  concerned  would  be  best  subserved 
by  the  appointment  of  a  receiver  to  take  charge  of  its  affairs.  It 
prayed  for  the  appointment  of  such  receiver,  for  an  inventory  and 
appraisement  of  its  assets,  and  that  all  proceedings  against  the  cor- 
poration and  its  property  be  stayed. 

it  annexed  to  its  petition  what  purported  to  be  telegrams  and 
letters  from  its  directors  and  stockholders  consenting  to  the  pro- 
ceedings taken. 

Upon  this  showing,  the  District  Judge  made  an  order  appointiDg 
William  Moss  receiver,  fixed  the  bond  he  was  to  give  at  two  thou- 
sand dollars,  directed  an  inventory  of  the  property  of  the  concern 
to  be  taken,  appointed  a  notary  to  take  the  same,  and  appraisers  to 
fix  the  value  of  the  property,  and  decreed  that  all  proceedings 
against  the  corporation  and  its  property  be  stayed. 

About  six  weeks  later  Gonzalez,  Mora  &  Co.  appeared  in  the  case, 
represented  they  were  creditors  of  the  Cigar  Company  in  an  amount 
exceeding  two  thousand  dollars,  suggested  to  the  court  that  the 
order  hereinbefore  set  forth  contained  error  to  their  prejudice,  and 
moved  for  a  devolutive  appeal  therefrom,  returnable  to  this  court. 

An  order  of  appeal  was  granted,  the  bond  given  and  the  appeal 
is  before  us. 

It  is  met  here  by  a  motion  to  dismiss  on  the  ground  that  this  court 
is  without  jurisdiction  ratione  materia,  and  that  an  appeal  will  not 
lie  from  an  order  appointing  a  receiver  as  herein  made. 
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We  express  no  opinion  on  the  ground  first  averred. 

That  last  averred  is  fatal  to  the  appeal. 

It  may  be  the  order  sought  to  be  appealed  from  is  improvident  and 
without  warrant ;  that  there  is  no  basis  for  it  in  fact  or  in  law ;  that 
it  oaght  to  be  set  aside  and  vacated. 

These  are  matters  we  will  not  pass  on  now.  They  should  be  first 
presented  to  the  court  granting  the  order  in  a  motion,  or  on  rule 
taken  to  vacate. 

It  will  be  time  enough  for  this  court  to  pass  on  them  when  they 
come  here  in  the  regular  way  by  appeal  from  the  judgment  on  the 
motion  or  rule  to  vacate. 

Sach  was  the  practice  commended,  and  the  rule  laid  down  in 
regard  to  ex  parte  orders  like  the  present  one,  in  State  ex  rel.  Brittin 
vs.  City,  48  La.  An.  881;  State  ex  rel.  Brewing  Go.  vs.  Judge,  46  La. 
An.  100;  Harrod  vs.  Sewerage  Co.,  49  La.  An.  (decided  December 
13,  1897,  not  yet  reported) . 

Some  difficulty  suggests  itself  in  this,  that  should  a  creditor, 
or  other  interested  party,  objecting  to  the  ex  parte  order  appointing 
a  receiver,  take  a  rule  to  vacate  such  order  and  judgment  goes 
against  him  thereon  and  he  appeals  suspensively,  would  such 
appeal  operate  to  suspend  further  proceedings  under  the  order 
appointing  the  receiver?  We  hold  that  it  would;  that  pending  the 
appeal  further  proceedings  in  the  receivership  would  be  stayed  and 
matters  held  in  statu  quo. 

The  motion  to  dismiss  must  prevail. 

And  it  is  ordered  that  the  appeal  herein  taken  be  dismissed, 
reserving  to  appellants  the  right  by  appropriate  pleas  in  the  court  a 
qua  to  test  the  sufficiency  and  legality  of  the  order  complained  of. 

NicHOLLs,  C.  J.,  dissents. 

Miller,  J.,  dissenting  in  separate  opinion. 

On  Rbhearing. 

The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.  When  this  cause  came  before  us  recently  the 
appeal  was  dismissed  on  a  question  of  practice  submitted  in  the 
motion. 

A  rehearing  was  granted  for  further  argument  on  the  point  pre- 
sented, and  for  further  time  to  consider. 
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of  cases,  adopted  and  established  the  practice  of  appointing  receiv- 
ers. Bat  this  has  not  proceeded  further,  and  should  not,  withoat 
legislative  enactment,  proceed  farther  than  in  making  such  appoint- 
ment in  cases  where  the  parties  litigant  agree  that  it  be  done,  or 
-when  it  is  necessary  to  the  execution  of  a  judgment  of  the  court,  or 
in  a  case  where  the  property  in  controversy  being  under  seizure  by 
a  writ  of  the  court  and  in  custody  it  is  necessary  as  a  conservatory 
process  to  care  for  or  administer  the  same,  or  where  the  property 
of  a  corporation  is  abandoned,  or  there  are  no  persons  authoriafed  to 
take  charge  of  and  conduct  its  affairs,  or  where  it  is  done  in  aid  of 
proceedings  pending  before  the  court  for  the  liquidation  of  the 
affairs  of  a  corporation  and  rendered  necessary  for  the  preservation 
of  the  interests  of  all  concerned.  See  84  La.  An.  754;  bid.  740; 
6  Id.  456 ;  3  Id.  182 ;  80  Id.  162 ;  35  Id.  199 ;  44  Id.  570 ;  49  Id.  301 ; 
5  R.  (La.)  617;   11  R.  418. 

There  being  no  direct  authority  of  law  to  sustain  the  appointment 
of  this  receiver  and  for  the  order  staying  proceedings  against  this 
corporation,  and  the  facts  here  presented  and  the  exigencies  of  the 
case  not  bringing  it  within  the  category  of  cases  mentioned  above, 
where,  under  their  inherent  powers,  such  appointments  have  been 
made  by  the  courts  in  aid  of  their  jurisdiction,  or  as  a  conservatory 
process  incidental  to  a  main  demand,  the  apointment  and  order  stay- 
ing proceedings  can  not  be  maintained.  Baker  vs.  Portable  Railroad 
Company,  84  La.  An.  756. 

It  is,  therefore,  ordered  that  the  decree  of  this  court  hereinbefore 
rendered,  dismissing  this  appeal,  be  set  aside,  and  it  is  now  adjudged 
and  decreed  that  the  order  ef  the  Civil  Distriet  Court,  parish  of 
Orleans,  made  in  this  proceeding,  appointing  a  receiver  of  the  Moss 
Oigar  Company,  Limited,  and  staying  proceedings  against  the  said 
corporation,  be  vacated  and  annulled— costs  of  both  courts  to  be 
borne  by  the  corporation,  appellee. 

Mr.  Justice  Breaux  dissents. 


Wynne  Rogers  for  Plaintiffs  in  Rule,  Appellants. 


Oeo.  W.  Flynn  for  Defendant  in  Bnle,  Appellee. 


On  Motion  to  Dismiss. 

Submitted  on  briefs  January  10,  1898. 
Opinion  handed  down  January  24,  1898. 


On  the  Merits. 

Argued  and  submitted  May  19,  1898. 
Opinion  handed  down  May  80,  1898. 
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No.   12,715.  

J60    795 

Succesbion  of  Thomas  Duppy.  '-*^^  ^^ 

Ok  motion  to  Dismiss. 

"Xlie  Supreme  Court  does  not  anticipate  on  a  motion  to  dismiss,  the  issues  which 
the  appellant  proposes  to  submit  to  it.  On  a  trial  of  the  merits  it  can 
announce  certain  issues  as  not  haying  been  pro|»erly  brought  up  on  appeal, 
and  others  as  having  no  merit.  Appeals  are  frequently  dismissed  afier  hear- 
ing when  It  would  be  improper  to  dismiss  them  on  a  motion  m  limine.  Brown 
vs.  Land  Company,  49  An.  1780;  Saw-Mill  Manufacturing  Company  in  Liquida- 
tion, 48  An.  715. 

Where  the  matter  before  the  Supreme  Court  is  an  appeal  by  a  creditor  of  a  suc- 
cession, which  is.  still  under  administration,  from  a  refusal  by  the  District 
Court  to  order  the  administrator  or  executor  to  file  an  account,  the  appellate 
jurisdiction  of  the  court  is  tested  by  the  value  of  the  succession,  not  the  amount 
of  the  claim  of  the  creditor  asking  the  account.  It  is  the  right  to  the  account, 
•  and  not  the  effect  of  the  account  which  is  the  matter  in  dispute.  35  An.  19;  38 
An.  244;  48  An.  418. 

Ok  thb  Mbbits. 

Under  our  law  the  right  of  the  heirs  to  be  recognized  and  put  in  possession  is  not 
dependent  upon  or  deferred  until  the  executor  files  his  account;  they  may 
require  or  waive.  Code  of  Practice,  Art.  1003  a  stq.;  Civil  Code,  Art.  1671;  Be- 
vlsed  Statutes,  Sec.  8678;  Succession  of  Plsk,  3  An.  707. 

When  the  heirs  have  been  recognized  and  put  in  possession  the  creditors  of  the 
succession  can  not  require  the  executor  to  file  an  account,  but  must  seek  pay- 
ment of  their  debts  from  the  heirs. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 
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On  Motion  to  Dismiss. 

The  opinion  of  the  conrt  was  delivered  by 

NiCHOLLS,  G.  J.  On  the  29th  of  October,  1897,  upon  the  applica- 
tion of  Rogers  and  Dodds,  a  mle  was  served  upon  John  Fitzpatrick, 
as  testamentary  executor  of  the  last  will  and  testament  of  Thoma» 
Duffy,  to  show  cause  why^he  should  not,  as  such  testamentary  execu- 
tor, file  an  account  of  his  administration  of  said  estate,  and  place 
movers  on  said  account  as  a  prlvileii^ed  creditor,  for  the  full  aam  of 
fifteen  hundred  dollars,  for  professional  services. 

The  rule  issued  upon  allegations  of  the  movers  that  they  were 
creditors  of  the  succession  of  Duffy  in  the  sum  of  fifteen  hundred 
dollars,  for  services  rendered  in  the  opening  of  said  suocession  and 
probating  the  last  will  of  the  deceased.  That  John  Fitzpatrick  was 
duly  appointed  and  qualified  as  the  testamentary  executor  of  said 
last  will  and  testament;  that  he  had  failed  to  furnish  and  file  an 
account  of  his  administration  of  the  property  and  effects  of  said  suc- 
cession and  had  no  intention  of  filing  the  same. 

The  defendant  in  rule  answered : 

1.  That  the  succession  of  Thomas  Duffy  was  closed,  and  defendant 
was  without  the  right  or  authority  to  file  an  account,  the  heirs  hav- 
ing been  put  into  possession  by  judgment  of  the  court,  rendered  and 
signed  on  the  4th  of  October,  1897. 

2.  That  plaintiffs  in  rule  had  mistaken  their  action,  as  the  mle 
taken  was  not  the  j>ro|>er  remedy. 

8.  That  defendant  had  no  right  as  an  individual  to  file  an  account 
after  the  heirs  had  accepted  unconditionally. 

He  prayed  to  be  dismissed  with  costs. 

The  District  Court  on  hearing  sustained  the  exceptions  and  dismissed 
the  rule  without  prejudice  to  movers  to  bring  a  direct  action  for  the 
alleged  claim  against  the  heirs  of  the  deceased,  or  the  executor  of 
the  succession,  or  both. 

Plaintiffs  in  rule  appealed. 

Appellee  moved  in  this  court  to  dismiss  the  appeal  on  the  following 
grounds : 

1.  The  Supreme  Court  is  without  jurisdiction,  as  the  only  question 
for  consideration  is  the  right  of  plaintiffs  in  rule  to  compel  a  settle- 
ment of  their  claim  •  for  fifteen  hundred  dollars  by  compelling  the 
filing  of  an  account  in  a  succession  which  has  been  finally  disposed 
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of  by  a  final  jadgment,  putting  the  heirs  into  possession  in  accord- 
ance with  the  plain  provision  of  the  law. 

2.  The  rale  taken  herein  is  not  in  the  nature  of  a  concutBo^  no 
account  has  been  filed  and  on  the  face  of  the  judgment  putting  the 
lieirs  into  possession  no  account  could  be  filed,  as  there  is  no  one 
authorized  or  empowered  to  render  and  file  an  account.  The  motion, 
therefore,  of  the  plaintiffs  in  ml^  must 'be  considered  as  a  separate 
and  independent  measure  for  the  collection  of  the  amount  claimed 
by  them,  snd  the  amount  of  the  claim,  fifteen  hundred  dollars,  must 
determine  the  question  of  jurisdiction. 

3.  The  final  judgment  putting  the  heirs  in  possession  is  conclusive 
as  to  all  matters  connected  with  the  succession,  and  the  amount  of 
the  inventory  which  had  been  settled  by  said  judgment  can  not  be 
taken  into  consideration  in  fixing  the  jurisdictional  limit. 

4.  The  plaintiffs  in  rule  being  the  only  creditors,  the  amount  of  their 
claim  must  determine  the  question  of  jurisdiction. 

Of  the  various  assigned  grounds  for  the  dismissal  in  limine  of  this 
appeal,  the  only  one  which,  in  our  opinion,  can  be  properly  considered 
at  this  time  is  that  in  which  it  is  urged  that  we  have  no  jurisdiction  of 
the  cause  by  reason  of  the  amount  involved  in  the  controversy. 

The  other  reasons  set  up  will  be  passed  upon  hereafter,  after  we 
shall  have  examined  into  the  issues  and  facts  of  the  case  as  disclosed 
by  the  record.  As  we  said  In  re  Saw -mill  Manufacturing  Com- 
pany, 48  An.  714,  *' should  the  case  be  one  where  either  improper 
issues  or  untenable  issues  be  presented,  appellee  will  suffer  no  injury 
by  having  our  conclusion  announced  after  full  presentation." 

With  respect  to  the  jurisdictional  question,  we  have  to  deal  with 
matters  for  the  time  being  on  the  theory  of  appellant  being  a  cred- 
itor of  the  succession  for  fifteen  hundred  dollars,  and  of  the  succes- 
sion being  still  in  the  hands  of  the  executor.  The  matter  before  us, 
therefore,  takes  the  shape  of  an  appeal  from  the  refusal  by  the  court 
of  an  application  made  to  it  by  a  creditor  of  a  succession  which  is 
still  under  administration  for  an  order  to  compel  the  succession  rep- 
resentative to  render  an  account  as  such.  The  succession  exceeds  in 
value  the  amount  necessary  to  give  this  court  appellate  jurisdic- 
tion, should  the  value  of  the  succession  be  the  fact  which  is  deter- 
minative of  the  jurisdiction. 

No  decision  upon  this  precise  point  has  been  cited  to  us,  and  we 
know  of  none  ourselves. 
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The  proceeding  in  its  features  is  akin  to  an  application  made  by  a 
creditor  of  a  succession  to  have  it  placed  under  administration. 

In  such  case  the  value  of  the  succession,  and  not  the  amount  of 
the  claim  of  the  creditor,  would  be  the  test  of  jurisdictiou. 

If  the  necessity  for  an  administration  were  called  in  question,  "  the 
right  to  an  administration,"  and  not  the  ultimate  result  of  that 
administration  in  its  bearings  upon  the  applicant,  would  be  the  mat- 
ter in  dispute. 

So  here  the  ''right  to  an  account,"  and  not  the  eifect  of  as 
account  is  the  matter  at  issue. 

We  are  of  the  opinion  that  if  there  be  on  the  part  of  a  snccessioD 
representative  a  liability  to  account,  that  liability  is  entirely  independ- 
ent of  the  amount  of  the  claim  which  may  be  held  by  the  party  who 
asks  the  enforcement  of  the  right  of  account. 

A  party  holding  a  claim  for  a  hundred  dollars  is  as  much  entitled 
to  call  for  an  account  as  one  holding  five  thousand  dollars,  if  the 
liability  to  account  exists  at  all  (R.  S.  S.,  Sec.  8).  Whenever  an 
application  is  made  to  a  court  for  an  order  bearing  upon  the  succession 
in  its  entirety  we  must,  by  reason  of  the  subject  matter  of  the  appli- 
cation, rest  our  jurisdiction  upon  the  value  of  the  succession.  Suc- 
cession of  Thomas,  35  An.  19;  Succession  of  Bedford,  38  An.  244; 
Succession  of  Rose,  48  An.  418. 

The  motion  to  dismiss  is  overruled. 

On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  appeal  is  by  the  plaintiffs  in  the  rule  on  the  tes- 
tamentary executor  of  the  deceased  to  compel  him  to  file  an  account 
with  the  view  to  the  payment  by  the  executor  of  the  fee  of  plaintiff 
as  attorneys  of  the  succession.  The  judgment  of  the  lower  court  dis- 
missed the  rule  on  the  ground  that  the  heirs  of  the  deceased  bad 
been  put  in  possession  on  their  application  for  that  purpose  to  the 
court. 

It  is  urged  that  the  plaintiffs  in  rule,  as  creditors  of  the  succession^ 
have  the  right  to  compel  an  administration  by  the  executor,  and  the 
payment  of  their  demand  in  due  course  of  his  administration;  hence, 
are  entitled  to  call  for  his  account  as  executor,  of  which  they  can  not 
be  deprived  by  the  ex  parte  order  recognizing  the  heirs  and  putting 
them  in  possession  of  the  property  of  the  succession.     In  this  coo* 
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nection  we  are  referred  to  the  decision  in  the  Saccession  of  Sterry, 
38  An.  854.  In  that  case  the  executor  had  rendered  an  account 
nnder  the  order  of  the  court,  and  it  was  opposed  by  the  creditor. 
The  court  held  that  though  the  account  was  directed  to  be  rendered 
on  the  application  of  the  heir,  and  though  they  were  recognized  and 
ordered  to  be  put  in  possession,  still  a  creditor  could  oppose  the 
account.  Here,  no  account  has  been  called  for  by  the  heirs;  none 
has  been  filed,  but  the  heirs  have  been  content  to  go  at  once  in  pos- 
session. Under  our  law  the  right  of  the  heir  to  possession,  notwith- 
standing there  is  an  executor,  is  conferred  on  the  conditions  only 
that  the  heir  will  furnish  the  money  to  pay  the  movable  legacies, 
and  give  security  to  creditors  in  pending  suits,  if  the  creditors 
require  it.  Civil  Code,  Art.  1671;  Revised  Statutes,  Sec.  3678;  Suc- 
cession of  Fisk,  3  An.  707.  The  heirs  are  bound  for  the  debts.  But, 
nnder  our  Code,  their  right  to  possession  is  not  dependent  on  the 
account  to  be  filed  by  the  executor;  in  other  words,  without  any 
such  account  they  are  entitled  to  possession,  and  when  put  in  pos- 
session the  administration  of  the  executor  ends.  No  account  can  be 
required  of  him  by  creditors,  but  the  law  preserves  their  fall 
recourse  on  the  heirs  and  to  that  relief  we  must  remit  plaintiff  in 
rule. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 


No.   12,790.  so   799 

109  1074 

Agricole  Fusblibr  vs.  The  Great    Southern   Telephone   and     


A  telephone  ootnpany,  through  its  employees,  had  been  placed  in  possession  of  a 
line  of  way,  and  of  telephone  posts  upon  the  property  of  another,  which  it 
would  have  had  really  the  legal  right  to  possess  under  expropriation  proceed- 
ings properly  conducted.  It  bad  obtained  tiie  same,  however,  without  tlie 
consent  of  the  owner  or  any  order  of  court.  A  prayer  by  the  owner  for  the 
removal  of  the  posts  will  not  be  granted  when  the  evidence  establishes  the 
fact  that  the  company  would  be  entitled  to  have  the  same  line  re-established  as 
its  right  of  way,  and  the  posts  immediately  replaced  in  the  same  position. 
The  company,  however,  will  be  compelled  to  pay  the  value  of  the  right  of  way 
and  damages  for  the  illegal  invasion  of  the  owner's  right  of  property. 

A  PPEAL  from  the  Twenty- fourth  Judicial  District  Court  for  the 
*"    Parish  of  St.  Mary.     Allen,  J. 


en      7QQ 

Telegraph  Company.  mg  1005 
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J.  9uUy  Mattel  and  D.  Oaffery  <fir  Son  for  Plaintiff,  Appellee. 


Weeks  <fir  Weeks  and  Den^e,  Blair  df  Den^e  for  Defendant,  Appel- 
lant. 


Arsrned  and  sabmitted  May  4, 1898. 
Opinion  handed  down  May  80,  1898. 
Rehearing  refosed  Jane  28,  1898. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  O.  J.    Plaintiff  alleged  that  he  was  the  owner  of  a  cer- 
tain sugar  plantation  in  the  parish  of  St.  Mary,  which  he  described. 

That  along  the  front  of  said  property,  on  the  line  of  the  Southern 
Pacific  Railroad,  there  were  a  number  of  trees  yaluable  for  shade 
and  ornamental  purposes,  and  of  different  yarieties,  such  as  oak, 
ash,  hickory  and  pecan  trees ;  that  opposite  thereto,  the  Southern 
Pacific  had  recently  established,  on  the  line  of  its  railroad,  a  new 
station  or  depot  called  Adeline,  about  which  is  about  to  be  built  a 
town,  and  that  in  anticipation  of  a  demand  for  town  lots  he  had 
reserved  the  front  of  his  said  property  for  subdivision — the  said  trees 
giving  to  said  front  a  great  value  therefor. 

That  on  or    about    the  day   of    December,    1896,   several 

employees  of  the  defendant  company  came  to  petitioner's  property, 
during  his  absence  therefrom,  and,  without  bis  knowledge,  entered 
thereupon  and  began  to  build  across  the  front  of  same  a  telephone 
line  consisting  of  poles  and  wires  running  parallel  with  the  track  of 
the  Southern  Pacific  Company ;  that  petitioner  discovered  the  tres* 
pass  and  ordered  them  to  withdraw  from  his  land,  which  they  did; 
that  petitioner  then  left  two  men  on  his  property  to  guard  against 
any  further  trespass ;  that  on  the  following  day,  being  Sunday,  the 
said  employees  finding  the  said  men  on  guard,  enticed  them  away  on 
some  false  statement  and  fraudulent  pretence,  and  during  their 
absence  they  secretly  entered  upon  the  said  land  and  hastily  com- 
pleted the  erection  of  said  telephone  line,  and  in  doing  so  they  wan- 
tonly and  maliciously  cut  down  trees  along  the  mile  of  front  owned 
by  petitioner,  and  mutilated  others  by  catting  off  branches  and 
limbs ;  that  the  trees  cut  down  and  mutilated  before  petitioner  dis- 
covered the  said  trespass,  made  during  the  absence  of  his  guards, 
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numbered  at  least  fifty,  bo  that  the  appearance  of  his  said  front  was 
mach  damaged,  and  the  value  of  his  property  f<reatly  lessened.  He 
Averred  that  said  trespass  and  destruction  and  mutilation  of  trees 
was  a  gross,  flagrant  and  malicious  violation  of  his  rights,  and  that 
the  acts  complained  of  constituted  a  tort  originated  and  executed  in 
malice  and  fraud. 

That  he  was  damaged  in  the  destruction  and  mutilation  of  his  trees 
in  the  sum  of  fifteen  hundred  dollars,  and  in  the  digging  of  holes  and 
the  erection  of  poles  thereupon  in  the  sum  of  five  hundred  dollars. 
That  he  was  entitled  to  exemplary  and  vindictive  damages  in  the 
4mm  of  one  thousand  dollars. 

Defendant  first  excepted  that  plaintiff's  demands  were  inconsistent 
in  claiming  compensation  in  damages  for  the  alleged  taking  and  occu- 
pation of  the  land,  and  the  erection  of  telephone  poles  thereon,  and 
at  the  same  time  praying  for  the  removal  of  the  poles.  He  prayed 
that  he  be  ordered  to  elect. 

It  then,  under  reservation,  answered  by  a  general  denial. 

Further  answering  it  averred  that  no  telephone  lines  belonging  to 
it  were  on  any  property  of  the  plaintiff,  but  that  it9  poles  on  said 
front  were  erected  upon  the  land  and  right  of  way  belonging  to 
Morgan's  Louisiana  &  Texas  Railroad  and  Steamship  Company,  and 
adjacent  to  plaintiff's  land,  all  as  the  law  permitted.  It  averred  that 
if  any  entry  was  made  on  plaintiff's  property  (which  was  not  ad- 
mitted) it  was  not  in  trespass,  but  only  such  lawful  and  necessary 
entry  upon  the  boundary  as  was  required  to  properly  handle  the 
material  used  in  constructing  said  line.  That  no  trees  were  cut  by  it, 
save  valueless  shrubs  and  branches  on  the  railroad  property  over- 
hanging and  interfering  with  the  passing  of  the  wires,  and  of  these 
so  much  only  as  was  absolutely  needful  and  proper.  It  averred  tha*; 
while  its  line  was  being  constructed  plaintiff  obliged  its  emplopees  to 
stop  their  work,  claiming  that  they  were  building  same  upon  his  land, 
but  afterward  authorized  and  consented  to  the  completion  of  said 
line,  which  defendant's  employees  then  did,  with  the  understanding 
that  whatever  claims  for  compensation  plaintiff  might  have  should 
be  considered,  and,  if  valid,  amicably  adjusted  at  a  later  date. 

That  under  said  understanding  considerable  expense  was- incur- 
red by  defendant  in  completing    said    line,  and   it   pleaded    that 
even  if  it  should  be  found  that  said  line  was  on  plaintiff's  land 
(which  it  was  not)  plaintiff  was  estopped  by  said  conduct  and  con- 
51 
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sent  (which  had  been  acted  on)  as  set  forth  from  bringing  the  suit. 

It  averred  that  plaintiff's  land  was  wild  and  partly  timbered. 
That  there  were  no  shade  or  other  trees  of  any  yalne  along  the 
locality  of  the  telephone  line,  and  it  averred  that  it  had  never  been 
pnt  in  default. 

Defendant  sabseqnently  applied  for  and  obtained  an  order  for  the 
survey  of  the  plaintiff's  property,  and  that  of  the  railroad  company, 
alleging  that  it  was  necessary  that  the  boundary  between  said  prop- 
erties be  ascertained  in  order  to  determine  upon  whose  lands  the 
poles  were  situated.    A  survey  was  accordingly  made  and  returned. 

The  District  Oourt  rendered  judgment  in  favor  of  the  plaintiff  for 
the  sum  of  five  hundred  dollars,  with  legal  interest  from  dd  April, 
1897,  until  paid.  The  judgment  was  silent  as  to  the  demand  for  the 
removal  of  the  poles. 

Defendant  appealed. 

In  the  Supreme  Oourt  plaintiff  moved  that  the  judgment  be 
amended  by  increasing  the  amount  thereof  to  twenty- five  hundred 
dollars,  and  by  ordering  the  removal  of  the  poles. 

The  evidence  establishes  conclusively  the  fact  that  the  telephone 
poles  erected  on  the  land  by  the  defendant  were  placed  there  with- 
out the  prior  consent  of  the  plaintiff.  Defendant  does  not  deny  this, 
but  attempts  to  explain  it  by  saying  that  its  employees  had  done  9o 
under  the  erroneous  impression  that  such  consent  had  been  obtained. 
It  would  appear  that  a  Mr.  Millard,  acting  on  behalf  of  the  defendant^ 
had  gone  along  the  proposed  telephone  line  soliciting  a  right  of  way 
from  the  owners  of  the  land  over  which  it  would  pass.  That  wheo 
he  called  at  plaintiff's  residence,  he  was  temporarily  absent,  bat 
expected  soon  to  return.  That  on  ascertaining  this  fact  Millard  told 
one  Mitchell  (who  had  immediate  charge  of  the  work  as  it  pro- 
gressed) that  be  would  place  himself  in  communication  with  plaintiff 
and  let  him  know  what  to  do.  That  the  work  progressed  faster 
than  had  been  expected,  and  Mitchell,  not  hearing  from  Millard, 
assured  that  everything  had  been  arranged,  under  that  impression 
went  upon  the  land,  dug  the  holes  for  the  poles,  and  placed  the  lat- 
ter in  position,  before  information  was  received  by  him  that  plaintiff 
objected  to  the  work.  On  receiving  this  information,  he  notified 
Millard,  and  the  two  called  upon  the  plaintiff  in  regard  to  the  matter. 
Millard  and  Mitchell's  version  of  what  took  place  at  the  interview 
between  the  parties  differs   from  that  given  by  Mr.  Fuselier.    The 
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former  both  testify  that  the  poles  haying  been  erected  at  that 
time,  and  nothing  remaining  to  be  done  to  finish  the  work 
but  to  string  the  wires,  npon  them,  Mr.  Foselier  consented,  at 
Millard's  request,  that  the  work  should  be  completed,  leaving  open 
the  matter  of  compensation  to  be  thereafter  settled,  between  Mr. 
Martel,  the  counsel  of  the  plaintiff,  and  Millard  and  Mitchell.  Plain- 
tiff testifies  that  he  gave  no  such  consent,  but  simply  referred  the 
parties  to  his  attorney. 

Millard  and  Mitchell  admit  that,  anticipating  the  possible  change 
of  mind  on  the  part  of  the  plaintiff  which  actually  took  place,  they,  in 
▼lew  of  that  fact,  hurried  forward  the  work  upon  the  next  day. 
Mitchell  declares,  however,  that  when  on  that  day  he  was  notified 
that  plaintiff  wished  him  to  desist,  everything  had  been  finished 
except  the  stringing  of  wires  npon  two  panels.  He  testified  that, 
upon  receiving  this  notification,  he  instracted  his  workmen  to  pull 
up  the  slack  of  the  wires  already  npon  the  poles,  and  tie  the  end, 
and  immediately  started  for  plaintiff's  residence  with  the  messenger 
who  had  given  the  notification.  That  the  workmen,  not  anderstand- 
ing  the  import  of  the  order  given  to  them,  proceeded  to  close  up  the 
unfinished  gap  covering  only  a  few  hundred  feet  and  closed  the  whole 
line.  That  this  was  done  without  any  knowledge  or  snspicion  on  his  part 
that  it  would  be  done.  While  the  testimony  of  the  plaintiff  is  directly 
opposed  to  that  of  Millard  and  Mitchell,  in  respect  to  the  former's 
having  consented  to  the  completion  of  the  work  by  the  hanging 
of  the  wires  npon  the  poles,  we  think  that  we  mast,  under  the 
evidence,  assume  that  the  conversation  between  the  parties  was 
of  such  a  character  as,  at  least,  to  have  impressed  Mitchell 
and  Millard  with  the  belief  that  such  consent  had  been  given* 
The  action  of  Mitchell,  in  ordering  the  hanging  of  the  wires 
on  the  poles  the  following  day,  must  be  viewed  from  that 
standpoint,  up,  at  all  events,  to  the  moment  when  notice  was 
given  to  him  to  stop  work.  The  digging  of  the  holes  and 
the  erection  of  the  poles  upon  the  land  were  accomplished  facts 
before  the  parties  met  at  plaintiff's  residence.  At  what  pre- 
cise time  plaintiff  came  to  a  knowledge  of  what  was  going  on  is  not 
shown.  He  testifies  to  having  seen  workmen  of  the  company  when 
digging  holes  upon  the  land.  It  is  not  shown  that  on  ascertaining 
that  fact  he  at  once  complained  to  Mitchell,  nor  is  it  shown  that 
after  such  complaint  was  made  that  either  holes  were  dug  or  poles 
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erected.  Plaintiff  does  not  claim  that  the  telephone  line,  as  pres- 
ently established,  is  an  improper  place,  or  in  a  place  other  than  thit 
which  the  defendant  conld  have  legally  exacted  for  its  line  had  legal 
proceedings  been  resorted  to.  It  is  not  charged  that  the  trees  cat 
were  not  upon  that  line,  nor  that  they  were  nnnecessarily  cat  down. 
The  line  was  established  as  near  the  right  of  wi^  of  the  Morgan 
Railroad  Company  as  well  could  be,  and  the  trees  had  to  be  removed  or 
trimmed  in  order  to  make  way  for  the  poles  and  wires.  We  think  it 
yery  obvious  from  plaintiff's  own  testimony  that  his  ground  of  com- 
plaint was  based  more  upon  an  ignoring  of  and  an  invasion  upon  his 
rights  of  ownership  than  upon  a  pecuniary  loss  suffered  by  him  in 
the  premises.  On  cross- examination,  being  asked  in  one  place  the 
question,  '^whether  the  cutting  of  the  trees  had  damaged  him  one 
thousand  five  hundred  dollars,"  he  answered,  '^  that  he  did  not  think 
the  trees  were  worth  that  much,  but  it  was  cutting  the  trees  without 
his  permission;"  and  on  his  being  asked  what  each  of  the  trees  was 
worth,  said  he  could  not  say  exactly  what  each  was  worth,  that  the 
damage  of  cutting  the  trees  was  what  he  was  complaining  about 
They  were  an  ornament  to  his  place. 

The  following  questions  and  answers  followed : 

'*Q.  Then  really  it  is  not  so  much  the  damage  that  you  complain 
of  as  it  is  the  getting  on  your  place? 

'*  A.   Yes,  sir;  the  damage  to  my  property. 

*^  Q.  How  mucb  do  you  estimate  the  actual  loss  to  your  property? 

^*  A.  Well,  about  five  hundred  dollars  damages  for  the  trespass. 

**  Q.  But  I  mean,  what  is  the  actual  lessening  of  the  value  of  your 
property? 

*^  A.  Well,  I  could  not  say. 

**  Q.  You  could  not  say? 

"A.  No,  sir. 

^<  Q.  Then  what  do  you  mean  by  the  five  hundred  dollars  damages? 

*<  A.  They  had  a  gang  of  white  men  with  negroes  digging  holes  all 
over  the  place,  going  over  my  cane  field  and  corn  field  and  all  over. 

'*  Q.  You  have  just  stated  that  you  were  not  cultivating  that  land; 
how  could  they  have  injured  any  crops? 

*'  A.  Half  of  the  front  of  the  place  is  field  and  half  timber." 

We  find  nothing  going  to  establish  the  fact  that  holes  were  dug 
upon  the  place  other  than  those  upon  the  line  of  way  for  the  recep- 
tion of  the  poles,  nor  to  show  that  defendant's  workmen  went  all 
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over  plaintiff's  place.  The  reverse  is  shown.  No  crop  of  plaintiff 
was  interfered  with.  The  evidence  shows  that  most  of  the  trees 
which  were  cat  down  were  along  a  trench  which  the  railroad  com- 
pany had  dug  in  making  its  road,  and  also  very  near  a  fence  with 
with  which  it  had  enclosed  its  right  of  way.  If  plaintiff  should 
liereafter  sell  lots  or  tracts  facing  the  railroad  property,  as  he  asserts 
it  to  be  his  intention  to  do,  the  trees,  were  they  still  standing,  would 
not  serve  as  ornaments  to  the  same,  as  they  would  not  be  inside  of 
any  of  the  enclosures  of  the  properties,  but  upon  the  outer  edge  of 
the  road,  which  would  have  to  be  left  between  the  fences  of  the 
properties  and  the  railroad  fence.  The  trees  appear  to  be,  most  of 
them,  small;  many  of  them  with  their  roots  exposed  from  the  cut- 
ting of  the  trench  referred  to,  and  none  of  them  calculated  to 
increase  the  value  of  land  as  being  ornamental.  As  matters  stand, 
the  plaintiff's  property  runs  up  to  the  railroad  right  of  way ;  part 
of  the  front  has  timber  upon  it  and  part  has  open  field.  No  '^  set- 
tlement "  has  as  yet  sprung  up.  Whether  there  will  ever  be,  in 
fact,  such  a  '*  settlement  "  is  purely  speculative,  as  is  also  its  future 
extent,  should  one  be  made.  We  do  not  think  there  is  much  anal- 
ogy between  this  case  and  that  of  Tissot  vs.  Telegraph  and  Tele- 
phone Company  (39  An.  996) . 

There  the  workmen  left  their  line  of  work  to  enter  the  yard  of  a 
private  residence  and  unnecessarily  cut  off  branches  from  orna- 
mental trees  therein ;  here  the  workmen  were  upon  the  exact  line 
which  defendant  could  have  legally  exacted  as  its  line  of  way  and 
cat  down  no  trees  other  than  those  which  defendant  would  have 
been  authorized  to  have  had  destroyed. 

While  defendant's  employees  placed  it  in  a  position  which  it  was 
really  entitled  to  occupy,  they  caused  ttiis  to  be  done  prematurely, 
and  without  the  consent  of  plaintiff  or  an  order  of  court,  in  unwar- 
ranted disregard  and  violation  of  plaintiff's  rights  of  property. 

We  can  not  recognize  the  right  of  a  corporation  to  enter  upon 
private  property  and  exercise  the  right  of  appropriating  the  same 
to  its  own  use  upon  the  grossly  unauthorized  assumption  that  the 
owner  might  thereafter  consent  to  the  same.  Parties  attempting  to 
exercise  the  right  of  eminent  domain  should  be  made  to  know  that 
that  right  to  the  extent  at  least  of  its  being  utilized  in  favor  of  pri* 
vate  corporations,  is  in  derogation  of  common  right,  and  can  only 
be  enforced  by  strictly  following  out  of  the  requirements  of  the  law. 
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AsaamiDg  as  true  that  plaintiff  after  ascertaining  how  near  de- 
fendant's line  was  to  completion  had  consented  to  interpose  no 
obstacle  to  the  stringing  of  the  wires  upon  the  poles  already  erected 
on  his  land,  we  do  not  give  to  this  consent  the  force  and  effect  which 
defendant  claims  for  it.  If  given,  it  might  estop  him  from  contest- 
ing the  proper  location  of  the  line  and  from  seeking  to  have  nndone 
that  which  had  reached  the  point  of  accomplished  facts,  bnt  we  do  not 
think  it  would  go  so  far  as  to  constitute  a  waiver  of  his  right  to  ask 
damages  for  the  prior  unlawful  entry  upon  his  premises.  It  is 
fortunate  for  the  defendant  that  in  prosecuting  its  work  it  did  so 
(so  far  as  the  evidence  shows)  in  a  manner  not  in  itself  open  to  spe- 
cial objection.  We  do  not  think  defendant  should  be  made  to  remove 
the  poles  it  had  erected  for  the  same  reason  as  that  for  which  courts 
refuse  to  set  aside  an  injunction  when  it  is  manifest  to  them  that 
immediately  upon  the  dissolution  of  the  same  the  plaintiff  would  be 
entitled  to  have  a  second  one  issued.  Were  we  to  order  the  poles 
erected  by  defendant  upon  the  land  removed,  it  would  be  entitled  to 
have  the  same  replaced,  and  in  the  meantime  a  business,  gucut- 
public  in  character,  would  be  greatly  impeded  and  interfered  with. 

We  are  of  the  opinion  that  plaintiff  is  entitled  to  recover  from 
defendant  an  amount  sufficient  to  properly  cover  the  value  of  the 
right  of  way  which  it  has  now  acquired  and  damages  for  the  unlaw- 
ful entry  upon  plaintiff's  property. 

We  think  two  hundred  and  fifty  dollars  not  too  high  an  estimate 
for  that  purpose. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  appealed  from  be  and  the  same 
is  hereby  amended  by  reducing  the  amount  for  which  judgment  is 
given  in  favor  of  plaintiff  against  defendants  from  five  hundred  dol- 
lars to  two  hundred  and  fifty  dollars,  and  that  as  so  amended  said 
judgment  is  affirmed.     Oosts  of  appeal  to  be  borne  by  the  appellee. 
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No.  12,792.  rso  8JW 


STATB  .ex  BEL.  QEORGB  MORGAN  VS.  DANIEL  W.  VOORHIES,  JUDGB 
AD  HOC  AND  THE  JEANBBETTB  LUMBER  AND  SHINQLE  COMPANY, 

Limited,  through  J.  W.  Stoeoe,  President,   Plaintiff  in 
Rule. 

The  authority  of  a  judge  ad  hoc  oyer  the  judgment  which  he  had  rendered  does  not 
end  with  hU  signature  to  the  judgment.  So  long  as  he  has  not  resigned  nor 
vacated  the  position  In  some  legal  way,  and  the  case  is  before  the  court  which 
made  the  appointment,  he  retains  control  over  it.  The  cause  In  a  limited  sensa 
may  be  considered  terminated,  but  for  many  purposes  it  remains  a  pending 
suit  until  finally  disposed  of  (Brown  vs.  Fontchartrain  Land  Company,  49  An. 
^  1779;  State  tz  rel,  Ludellng  vs.  Judge,  89  An.  794). 
He  is  the  proper  person  to  take  cognizance  of  an  application  to  have  defend- 
ant in  injunction,  who  has  violated  the  injunction,  ruled  Into  court  for  and  pun- 
ished for  contempt. 

A  PPLIOATION  for  a  Writ  of  Prohibition. 
Edward  Simon  for  Relator. 


Respondent  Jadge  pro  ae;  Foster  &  Brouasard  for  Lumber  Com 
pany,  Respondent. 


Submitted  on  briefs  April  9,  1898. 
Opinion  handed  down  April  18,  1898. 
Rehearing  refused  May  2,  1898. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLs,  C.  J.  On  the  15th  of  July,  1895,  the  Jeanerette  Lumber 
and  Shingle  Oompany  brought  suit  against  the  relator  in  the  Nine- 
teenth Judicial  District  for  the  parish  of  St.  Martin  alleging  that  he  had 
trespassed  and  was  still  trespassing  upon  property  belonging  to  it — 
cutting  down  trees,  etc.  The  company  applied  for  and  obtained 
from  the  clerk  of  the  District  Oourt  (in  the  absence  of  the  judge)  an 
injunction  restraining  Morgan  from  going  upon  the  land  or  removing 
or  causing  to  be  removed  the  timber  which  had  been  cut  down  by 
him  or  through  his  orders. 

The  District  Judge  recused  himself  by  reason  of  interest  and  of  hav- 
ing been  consulted  in  reference  to  the  issues  involved,  and  appointed 
Daniel  W.  Voorhies,  Judge  ad  hoc. 


\^JP'\ 
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Defendant  having  answered  the  case  went  to  trial,  and  jadgment 
was  rendered  in  favor  of  the  plaintiff,  perpetnating  the  injanction. 
Snbseqaent  to  the  signing  of  the  jadgment,  plaintiff  applied  to  the 
conrt  for  a  rule  upon  the  defendant  to  show  cause  why  he  should  not 
be  punished  for  contempt  of  court,  it  being  alleged  that  he  had 
violated  the  injunction.  The  judge  ad  hoc  took  cognizance  of  the 
application,  and  under  his  signature  directed  the  rule  to  issue  as 
prayed  for. 

Defendant  as  a  relator  has  applied  to  this  court  for  a  writs  of  cer- 
tiorari and  prohibtion — arging  that  the  authority  of  the  judge  ad  hoc 
ceased  with  his  signature  to  the  judgment. 

We  are  not  of  that  opinion.    So  long  as  he  has  not  resigned  or 
vacated  the  position  in  some  legal  way  and  the   case  is   before  the 
court  in  which  the  appointment  was  made,  the  judge  ad  hoc  retains 
control  over  it.    The  cause,  ia  a  limited  sense,  may  be  considered 
terminated,  but  for  many  purposes  it  remains  a  pending  suit  until 
finally  disposed  of.     (Brown  vs.  Pontchartrain  Land  Co.,  49  An. 
1779;  State  ex  rel,  Ludeling  vs.  Judge,  89  An.  794.)    We  see  no  good 
reason  in  support  of  relator's  position.    The  gprounds  upon  which  the 
District  Judge  recused  himself  still  existing,  he  would  be  as  unable  to 
take  action  in  the  case  as  he  was  before,  and  It  would  be  a  useless 
formality  (to  say  the  least)  to  require  the  court  to  make  a  reappoint- 
ment of  the  same  attorney  in  order  to  authorize  him  to  control  and 
supervise   the  execution  of  the  judgment  which  he  had  himself 
rendered. 

For  the  reasons  assigned  it  is  hereby  ordered  and  decreed  that  the 
orders  and  writs  heretofore  issued  herein  be  set  aside  and  relator's 
application  is  dismissed  at  his  costs. 


i 
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Succession  op  Henry  T.  Vennard;  Hbnrt  Vennard  Smith  vs. 

George  H.  Vennard. 

The  law  requires  under  penalty  of  nullity  that  any  agreement  made  between  a 
tutor  and  his  ward  ou  reaching  the  age  of  majority  shall  have  been  preceded 
ten  days  before  the  making  of  the  same  not  only  by  the  delivery  by  the  tntorto 
his  ward  of  a  full  account  of  his  gestioii  with  the  voucbera  in  support  of  the 
same,  but  also  by  the  giving  at  such  prior  date  by  the  ward  to  his  tutor  of  a 
receipt  by  which  said  facts  are  made  to  appear.  C.  C.  361,  corresponding  to  Art. 
472,  C.  N. 
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A  settlement  of  acconnts  between  tutor  and  ward  made  without  a  complianoe 
with  these  requirements  It  subject  to  be  reopened  by  a  direct  action  of  nullity 
though  the  same  may  have  been  evidenced  by  a  notarial  act  and  confirmed  by 
orjder  of  court. 

There  is  no  obligation  on  the  part  of  the  ward  as  a  condition  precedent  to  the 
institution  of  such  a  direct  action  of  nullity  for  the  purpose  of  reopening  of 
accounts  to  tender  back  to  the  tutor  bonds  and  property  admittedly  belonging 
to  him  which  he  had  received  from  his  tutor  at  the  time  of  such  settlement, 
Rist  vs.  Hartner,  44  An.  378;  Bist  vs.  Hartner,  44  An.  480. 

The  rule  which  exempts  a  married  woman  from  the  general  operation  of  the 
doctrine  of  estoppel  Is  applicable  to  a  minor  seeking  the  protection  of  a  pro- 
vision of  the  Code  made  specially  in  his  interest  to  guard  him  from  the  pre- 
sumed influence  of  his  tutor  over  him.  Recitals  made  in  a  notarial  act 
between  tutor  and  his  ward  on  reaching  majority  which  would  cut  ofl  the  right 
of  the  latter  to  avail  himself  of  a  declared  nullity  can  not  stand. 

Mere  acknowledgment  made  by  a  ward  on  reaching  his  majority  that  he  had 
received  payment  in  full  from  his  tutor  of  all  moneys  due  him  and  all  property 
belonging  to  him  and  releaslufr  the  tutor  from  all  responsibility  does  not 
conclude  the  minor  though  made  In  a  notarial  act.  The  ward  can  disprove 
the  truthfulness  of  the  acknowledgment  by  parol  evidence.    49  AA.  1402. 

A  minor  seeking  to  reopen  by  suit  a  settlement  of  accounts  made  between  himself 
and  his  tutor  whom  he  had  released  under  the  provisions  of  Art.  361  of  the  Civil 
Code  is  not  called  on  to  allege  error  and  misrepresentation  to  authorize  his 
action.  It  is  sulBcient  to  open  the  door  to  examination  into  the  state  of 
acconnts  if  he  alleges  the  non-existence  of  the  fact  whose  existence  the  law 
has  made  a  necessary  condition  precedent  to  the  release  of  the  tutor. 

APPEAL  from  the  Oivil  District  Ooart  for  the  Parish  of  Orleans. 
King  J  J. 


Ben.  T.  Waldo  (Omer  Villeri  of  Counsel)  for  Plaintiff,  Appellant. 


Edgar  Af.  Cahn  for  Defendant,  Appellee. 


Argaed  and  submitted  May  7,  1898. 
Opinion  handed  down  May  30,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLiiS,  C.  J.  The  plaintiff  in  this  suit  brinf^s  a  direct  action  of 
nallity  to  set  aside  an  act  signed  by  him  on  his  reaching  majority,  in 
which  he  gave  to  his  tutor,  George  H.  Vennard,  a  full  and  complete 
discharge  as  tutor,  releasing  and  relieving  him  of  all  responsibility 
resulting  from  all  acts  of  his  administration,'  and  acquitted  and  dis- 
charged and  released  him  from  all  claims  and  demands  whatever 
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'Which  he  might  have  against  him  on  accoant  of  said  tntorship.     In 
(this  act  plaintiff  acknowledged  that  he  had  settled  and  adjusted  all 
■acconnts  with  his  tutor,  George  H.  Vennard.    That  the  latter   bad 
rendered  him  a  full  and  complete  accoonting  of  all  transactions  and 
doings  in  connection  with  his  tutorship.    That  he  had  paid  him  the 
fall  share,  portion  and  interest  to  which  he  was  entitled  in  the  soc- 
cession  of  the  late  Henry  T.  Vennard,  and  in  all  other  saccesaions  and 
from  whatsoever  sources  they  might  be,  as  well  as  all  moneys  and 
property  of  whatsoever  nature  and  kind  to  which  he  was  entitled ; 
that  he  had  received  from  his  tutor  a  true  and  correct  statement  and 
account  of  his  administration,  together  with  the  delivery  of  all  the 
papers  and  vouchers  in  connection  therewith.    That  he  had  contina  - 
ous  possession  and  control  and  custody  in  his  hands  of  all  of  aaid 
vouchers,  papers,  accounts  and  statements   for  more  than  ten  fnll 
days  prior  to  signing  the  act;  that  he  had  carefully  examined  the 
same,  was  satisfied  therewith  and  ratified  and  approved  the  same 
throughout. 

Plaintiff  seeks  additionally  to  have  set  aside  a  judgment  of  court 
based  on  said  act  of  release  by  which  the  tutor  was  discharged. 

The  action  is  based  upon  Art.  861  of  the  Oivil  Oode,  corresponding 
to  Art.  472  of  the  Oode  Napoleon,  which  declares  that ''  every  agree- 
ment which  may  take  place  between  the  tutor  and  the  minor  arrived 
at  the  age  of  majority  shall  be  null  and  void  unless  the  same  was 
entered  into  after  the  rendering  of  a  full  account  and  delivery  of  the 
vouchers,  the  whole  being  made  to  appear  by  the  receipt  of  the  per- 
«on  to  whom  the  account  was  rendered  ten  days  previous  to  the 
agreement." 

The  District  Oourt  was  of  the  opinion  that  the  action  could  not  be 
maintained  for  the  reason,  /Irst,  that  the  minor  had  not  tendered 
back  to  the  tutor  twenty -seven  thousand  one  hundred  dollars  in  Lou- 
isiana bonds,  which  he  had  acknowledged  to  have  received  from  his 
tutor  at  the  time  of  the  settlement ;  second^  because  the  minor  could 
not  contradict  his  solemn  declarations  made  in  a  notarial  act ;  thirds 
because  the  error  which  the  minor  assigned  as  that  on  which  he 
sought  to  set  aside  the  acts  was  an  error  in  the  moHve;  that  in  order 
that  such  an  error  should  be  available  as  a  ground  for  setting  aside 
a  contract,  it  must  be  on  the  principal  cause  when  there  are  several. 
That  the  error  in  the  motive  assigned  by  plaintiff  was  not  an  error 
on  the  principal  cause  of  plaintiff's  signing  the  act. 
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Xhat  the  priacipal  motive  for  his  doing  so  was  his  desire  on  reach- 
ing  the  age  of  majority  to  obtain  from  his  tator  his  property  in  order 
^'  aa  he  was  on  the  eve  of  getting  married  and  required  ready  funds," 
lie  conld  manage  the  same.    That  plaintiff  was  ander  no  error  as  to 
tills  motive,  nor  did  defendant  do  anything  to  mislead  him.    That  ohe 
statement'  made  by  defendant,  that  if  a  settlement  was  not  then 
made  the  matter  would  then  be  in  litigation  for  an  indefinite  time, 
'wliether  true  or  not,  was  not  the  principal   motive — that  it  was  not 
alleged  that  defendant  knew  the  statement  to  be  false.  That,  besides, 
if  plaintiff  at  the  time  believed  it  to  be  true,  he  signed  the 'act  to 
avoid  future  litigation ;   that  error  of  law  as  well  as  error  of  fact 
invalidates  a  contract  where  such   error  is  its  only,  or  principal 
eaose,  subject  to  the  modification  that  a  contract  made  for  the  pur- 
pose of  avoiding  litigation  can  not  be  rescinded  for  error  of  law 
<C.G.,  Art.  1846). 

Plaintiff  was  of  full  age,  his  allegations  of  ignorance  of  the  law 
'were  of  no  avail  and  were  not  consistent  with  the  other  allegations 
of  the  petition. 

4th.  Because  the  allegations  of  the  petition  offered  would  not  be 
sufQcient  to  set  aside  the  notarial  act  of  settlement. 

The  court  erred  in  supposing  that  there  was  any  obligation  on 
the  part  of  the  plaintiff  to  .  tender  back  to  the  defendant  the 
twenty- seven  thousand  one  hundred  dollars  of  bonds  which  he 
had  received  from  his  tutor.  There  is  no  claim  or  pretence 
that  these  bonds  did  not  properly  belong  to  the  minor— the 
tutor  formally  acknowledged  that  they  did  so  belong  to  him. 
There  is  no  pretence  made  by  the  tutor  that  there  was  any  error  in 
that  acknowledgment.  The  act  sought  to  be  set  aside  evidences  no 
contract  or  compromise  between  the  parties.  It  is  simply  a  receipt 
for  money  accompanied  by  a  consent  that  the  tutor  be  discharged 
from  fuHher  liability.  Plaintiff  received  no  consideration  from  the 
defendant  to  serve  as  a  basis  for  a  contract — what  he  received  was 
avowedly  nothing  but  his  own.  No  tender  back  of  the  amount 
received  was  necessary  as  a  condition  precedent  to  instituting  this 
suit.  Rist  vs.  Hartner,  Tutor,  44  An.  480 ;  Rist  vs.  Hartner  et  al, 
44  An.  878. 

2.  If  plaintiff's  allegations  be  true,  the  act  in  Question  was  vio- 
lative of  a  provision  of  law  which  was  enacted  expressly  for  the  pro- 
tection of  minors  ]nst  reaching  majority,  and  was  subject  to  attack 
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CM  a  nuUity.  Recitals  made  in  a  notarial  act,  which  would  cnt  off 
the  right  of  a  minor  to  aYail  himself  of  the  benefit  of  a  declared 
nallity  can  not  stand. 

The  plaintiff  not  only  alleges  facts  going  to  make  the  acts  com- 
plained of  a  nullity  under  Art.  861,  C.  O.,  but  he  alleges  error  and 
misrepresentation,  which  of  themselYes  would  entitle  him  to  9eek  at 
least  to  have  the  act  set  aside.  The  fact  that  a  mere  acknowledgment 
of  receipt  of  money  is  made  in  a  notarial  act  does  not,  of  itself,  pre- 
clude the  party  making  ihe  acknowledgment  from  disproYing  its 
truthfulness  by  parol  eYidence.  The  act  in  question,  as  we  haYe 
said,  eYidences  no  contract — it  is  a  mere  receipt  (Equitable  Securi- 
ties Company  ys.  Talbert,  49  An.  1402)  followed  by  a  release  without 
a  consideration.  Plaintiff,  at  the  time  of  making  the  acknowledg- 
ment he  did,  was  oYer  twenty- one  years  of  age,  but  for  the  purpose 
of  the  act  we  are  now  considering  he  was  still  under  the  protection 
which  the  law  throws  around  minority. 

The  law  would  be  a  dead  letter  if  a  tutor,  by  simply  causing  his 
ward  to  appear  before  a  notary  and  acknowledging  away  his  causes 
of  action  could  'succeed  in  shutting  the  doors  of  the  courts  against 
him.  The  rule  which  enables  a  married  woman  to  attack  a  confes- 
sion of  judgment  made  by  her,  and  which  exempts  her  from  the 
general  operation  of  the  doctrine  of  estoppel,  is  applicable  to  a  minor 
seeking  to  aYail  himself  of  a  proYision  of  the  Code  made  especially 
in  his  interest  to  guard  him  from  the  presumed  influence  of  his  tutor 
OYer  him. 

3.  The  court  erred  in  applying  to  this  case  the  rules  of  a  contract 
as  to  error  of  motlYe  therein.  There  is  no  contract  and  no  compro- 
mise iuYolYed  in  this  matter.  Plaintiff  aYers  the  non-existence  of 
certain  facts  whose  existence  the  law  makes  necessary  conditions 
precedent  io  the  release  of  a  tutor.  If  these  facts  do  not  exist,  the 
act  whose  Yalidity  is  dependent  thereon  fails  as  a  legal  consequence. 
The  allegations  as  to  error  and  misrepresentation,  whUe  they 
strengthen  the  plaintiff's  case,  are  not  essential  to  it  when  founded 
on  the  proYisionsof  Art.  361  of  the  CIyU  Code. 

4.  We  are  of  the  opinion  that  the  allegations  of  the  petition,  if 
true,  are  sufficient  to  support  an  action,  the  object  of  which  is  to  test 
the  Yalidity  and  effect  of  an  act  signed  by  a  minor  on  reaching  hia 
majority,  glYing  bis  tutor  a  full  acquittance,  and  releasing  him  from 
all  further  liability  as  such. 
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The  lawmaker  has,  through  Art.  361  of  the  Civil  Code,  manifested 
strongly  its  disapprobation  of  hasty  settlements  and  releases  be- 
tween parties  standing  so  related.  An  exception,  the  effect  of  which 
wonld  cat  off  inquiry  into  the  merits  of  sach  a  case,  is  one  which 
csoarts  should  not  sustain  unless  absolutely  required  so  to  do.  As 
between  these  parties,  where  error  and  misrepresentation  have 
been  set  up,  as  well  as  a  failure  to  comply  with  legal  requirements 
precedent,  it  is  desirable,  as  we  said  in  the  Succession  of  Trozler,  46 
An.  749,  that  light  should  be  permitted  to  be  thrown  in  as  far  as  pos- 
sible in  aid  of  right.    Both  parties  should  desire  a  full  investigation. 

The  act  signed  by  the  plaintiff,  which  is  relied  upon  by  defendant 
as  estopping  him  from  instituting  the  present  action,  fails  to  show 
that  by  a  receipt  of  the  minor  to  whom  the  account  was  rendered  given 
ten  days  prevUnie  to  that  a^t^  that  the  vouchers,  in  support  of  the 
account  were  then,  or  had  been  prior  thereto,  delivered  to  the  ward. 

Pretermitting  any  discussion  as  to  what  the  situation  would  have 

« 

been  had  the  act  in  question  contained  such  a  recital,  we  think  that 
in  its  absence  the  act,  though  it  may  not  be  absolutely  null,  is  o]>en 
at  least  to  attack  and  inquiry.  C.  N.  472,  Aubrey  et  Bau,  Vol.  1, 
page  493,  par.  121;  TouUier,  Vol.  2,  No.  1249,  Vol.  10,  No.  69; 
Magnin,  Vol.  1,  Nos.  675,  782;  Laurent,  Vol.  5,  No.  151;  Zacharie, 
Sec.  116,  ,tezte  et  note  6;  Bemolombe,  Vol.  8,  Sec.  63;  Marcad^, 
Vol.  2,  Sec.  28L;  Baudry-Lacautinerie,  Vol.  1,  Sec.  Ill;  Monrlon, 
Vol.  — ,  Sec.  1217. 

We  are  of  opinion  that  the  courc  erred  in  sustaining  the  excep- 
tions filed  herein  by  the  defendant,  for  the  reasons  herein  assigned : 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  the  same  is  hereby  annulled,  avoided  and 
reversed,  and  it  is  now  ordered,  adjudged  and  decreed  that  the 
exceptions  filed  herein  by  the  defendant  be  and  the  same  are  hereby 
overruled ;  that  the  cause  be  remanded  to  the  District  Court  and 
and  there  reinstated  on  the  docket  and  proceeded  with  according  to 
law. 


No.  12,798. 
JosBPH  L.  LbBourobois  vs.  Gramercy  Company,  Limitbd. 

JL  sugar  refinery  company  entered  Into  contracts  with  Its  customers  being  sugar 
planters  (among  others  with  plaintllf)  by  which  the  planters  agreed  to  sell  and 
deliTer  to  the  company  on  cars  or  switch  nearest  their  irespective  plantations 
their  crops  of  sugar  cane,  and  the  company  bound  Itself  to  purchase  and 
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reoelre  said  crop,  to  pay  all  railroad  freights  dellrered  under  the  oontraoto,  and 
to  pay  cash  to  the  planters  at  the  rate  of  ninety  cents  per  ton  <less  freifftat) 
of  the  price  for  each  cent  of  the  price  of  prime  yellow  clarified  sugar  aoeord- 
Ing  to  ofBclal  quotation  of  price. 

FlaintllTs  plantation  being  near  the  refinery,  his  particular  contraotlwas  modified 
so  as  to  permit  him  to  dellTer  his  crop  at  the  refinery  with  his  own  carts,  the 
refinery  company  agreeing  to  pay  him  twenty  cents  per  ton  more— fTetf ;  That 
the  freight  rate  was  not  a  mere  deduction  from  a  charge  upon  an  otherwise  fixed 
price  for  the  cane  per  ton.  It  was  one  of  the  two  factors  upon  whioh  the  com- 
pany fixed  the  prioe  Itself.  The  price  itself  agreed  upon  was  what  would  remain 
after  deduction  of  a  fixed  rate  of  freight  couTentionally  agreed  ui>on  between 
the  parties  from  the  second  Tarlable  or  sliding  factor. 

The  agreement  of  the  company  with  the  plaintiff  was  that  he  should  reoelve 
twenty  cents  net  more  than  the  other  planters. 

APPEAL  from  the  Oivil  District  Oonrt  for  the  Parish  of  Orleans. 
TMard^  J. 


W,  8.  Benedict  for  Plaintiff,  Appellant. 


Saundere  ds  MiUer  and  Farrar  ds  Lemle  for  Defendant,  Appellee. 


Argaed  and  sabmitted  May  6,  1898. 
Opinion  handed  down  May  80,  1898. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  O.  J.  Plaintiff  seeks  a  judgment  against  defendant  for 
two  thousand  six  hundred  and  forty -one  dollars  and  eighty  cents 
under  the  following  allegations : 

That  on  the  20th  of  July,  1896,  he  entered  into  a  written  contract 
with  the  Gramercy  Company,  Limited,  to  sell  and  deliver  to  said 
company  a  crop  of  sugar  cane  for  the  grinding  season  of  1896,  and  in 
consideration  thereof  said  defendant  company  agreed  to  pay  weekly 
in  cash  therefor  at  the  ''  rate  of  ninety  (90)  cents  per  ton  (less 
freight)  on  the  price  for  each  cent  of  the  price  of  prime  yellow 
clarifled  sugar;"  any  balance  remaining  due  to  be  paid  at  the  end  of 
the  season.  That  it  amended  said  contract,  which  was  by  petitioner 
fully  executed.  That  he  delivered  four  thousand  four  hundred  and 
two  tons,  one  thousand  nine  hundred  and  seventy -five  pounds  (say 
four  thousand  four  hundred  and  three  tons  of  cane)  to  defendant, 
and  for  which  weekly  payments  were  made,  leaving  unpaid  a  balance 


FIFTIETH  ANNUAL  REPORTS,  1898.  815. 

LeBoargeolB  tb.  Gramercy  Oo.,  Ltd. 


of  two  thousand  six  hundred  and  forty -one  dollars  and  eighty  centB|. 
which  remained  due  and  owing  to  petitioner  by  defendant. 

That  the  estimated  price  per  ton  for  cane  delivered  was  two  dol-^ 
lars  and  ninety-two  cents,  bnt  defendant  deducted  therefrom  freight 
mt  sixty  cents  per  ton,  making  cash  payments  of  two  dollars  and 
thirty -two  cents  per  ton,  whereas  said  cane  was  delivered  free  of 
freight  by  cane  carts  of  plaintiff,  and  no  deduction  was  contemplated 
except  when  paid  by  defendant,  and  at  the  rate  of  sixty  cents  per 
ton,  said  balance  was  Justly  due  and  owing  petitioner  by  defendant) 
for  which  amicable  demand  had  been  made  without  avail. 

Defendant  answered  pleading  first  the  general  issue. 

Further  answering  he  averred  that  it  admitted  that  on  the  twen- 
tieth day  of  July,  1896,  it  entered  into  the  contract  with  plaintiff, 
which  was  annexed  and  made  a  part  of  plaintiff's  petition.  That  by 
Sectioo  first  of  said  contract,  it  agreed  and  obligated  itself  to  pay  for 
aU  cane  delivered  upon  the  conditions  of  the  contract,  the  pricea 
indicated  in  the  schedule  appended  to  said  contract,  less  sixty  cents- 
per  ton  railroad  freight,  based  upon  the  weekly  average  of  the  actual 
sales  of  prime  yellow  clarified  sugar,  as  reported  by  the  New  Orleans 
Sugar  Exchange,  for  the  week  in  which  the  sugar  was  delivered,  the 
average  of  the  first  week  after  the  cane  was  delivered  to  be  taken. 

Respondent  further  answering  averred  that  its  agreement  to  pay 
the  prices  named  in  said  contract  was  based  on  plaintiff's  agreement 
to  load  and  deliver  the  cane  in  cars  on  switch,  nearest  to  his  planta- 
tion, and  not  less  than  thirty- five  tons  per  day.  That  respondent'a 
object  in  requiring  plaintiff  and  all  parties  that  sold  cane  to  it,  to 
deliver  by  rail  was,  to  do  away  with  the  expense  and  labor  necessary 
to  load  the  carriers  and  handle  the  cane  where  it  was  delivered  by 
cart  or  wagon,  it  having  provided  machinery  for  the  unloading  of 
cars  directly  to  the  carrier  when  delivered  by  rail,  and  in  addition- 
thereto,  to  increase  the  receipts  of  the  railroad  company,  the  stock- 
holders of  tfie  Gramercy  Company,  Limited,  being  large  stockholders 
in  its  railroad  company. 

Further  answering  respondent  averred  that  during  the  year  1895 
it  had  contracts  with  plaintiff  and  others  to  purchase  their  cane  in 
effect  the  same  as  in  1898,  by  which  plaintiff  and  all  others  were  to 
deliver  their  cane  by  rail,  and  that  it  settled  in  accordance  with 
agreement  with  plaintiff  and  all  others  delivering  by  wagons  and 
carts,  by  paying  them  twenty  cents  per  ton  net,  more  than  was  paid 


816  SUPREME  COURT  OF  LOUISIANA. 

LeBourgeolB  vs.  Grameroy  Co.,  Ltd. 

net  to  those  delivering  by  rail.  That  in  1896,  in  accordance  witb 
agreement  it  again  settled  with  plaintiff  and  all  others  delivering  by 
wagons  and  carts  by  paying  them  twenty  cents  per  ton  more  than 
was  paid  to  others  not  delivering  by  rail,  as  was  done  in  1895;  bnt 
respondent  repeatedly  daring  the  years  1896  and  1896,  orged  npoii 
the  plaintiff  to  deliver  by  rail  in  accordance  with  his  contract. 

Respondents  further  answering  averred,  that  during  contract  with 
plaintiff,   it  was  to  make  a  settlement  with  him  weekly  for  the  cane 
delivered  by  him,  and  that  in  settlement  of  the  lirst  week  re- 
spondent sent  a  check  and  voucher  to  be  signed  in  full  settlement 
of  amount  dne  him,  based  on  thirty -five  thousand -ton  receipt,  the 
price  being  twenty  cents  per  ton,  net,  more  than  was  paid  others  not 
delivering  by  rail,  and  that  thereupon  the  said  plaintiff  complained 
that  the  settlement  and  check  were  not  correct,  and  returned  it. 
That  on  November  16,  respondent  wrote  plaintiff,   as    per  letter 
annexed.     It  subsequently  returned  the  check  and  voucher  to  be 
signed  in   full  settlement,   and  plaintiff  received  said  check  and 
cashed  it,  and  still  retained  the  proceeds  thereof. 

Further  answering  respondents  averred  that,  after  the  receipt  of 
this  letter,  plaintiff  continued  to  deliver  cane,  and  respondents  con- 
tinued to  settle  with  him  weekly,  at  the  rate  of  twenty  cents  per  ton, 
net,  more  than  was  received  by  other  parties  not  delivering  by  rail, 
by  forwarding  to  him  weekly  statements,  stating  that  it  was  in  fall 
settlement,  with  checks  attached  to  each  statement,  and  plaintifr 
having  accepted  and  cashed  the  checks,  they  being  paid  coupled  with 
the  condition  that  it  was  in  full  settlement,  was  now  estopped  from 
claiming  that  there  was  any  balance  due  him,  which  estoppel  it 
specially  pleaded. 

Further  answering  respondent  averred  that  it  had  paid  and  set- 
tled in  full  for  all  cane  received  from  plaintiffs. 

The  District  Court  rendered  judgment  rejecting  plaintiff's  de- 
mand, and  he  appealed. 

In  the  contract  between  the  parties,  plaintiff  (referred  to  therein 
as  the  party  of  the  first  part,  and  defendant  as  the  party  of  the 
second  part)  agreed  and  bound  himself  to  sell  and  deliver  to  the 
party  of  the  second  part,  all  of  hiB  crop  of  sugar  cane  which  he  might 
raise,  except  so  much  thereof  as  might  be  necessary  to  be  retained 
for  seed,  and  the  party  of  the  second  part  agreed  and  bound  itself  to 
purchase  and  receive  from  the  party  of  the  first  part,  not  less  than 


FIPTIBTH  ANNUAL  REPORTS,  1898.  817 

IfeBourgeoIs  tb.  Gramercy  Co.,  Ltd. 

two  thousand  and  not  more  than  four  thousand  tons  of  sugar  cane 
daring  the  grinding  season  of  1896,  on  the  following  conditions: 
First,  the  party  of  the  first  part  agreed  and  bound  himself  to  com- 
mence cutting  and  shipping  cane,  and  to  complete  the  same  on  dates 
to  be  thereafter  agreed  upon  by  both  parties  to  this  contract;  and 
agreed  and  bound  himself  to  load  and  deliver  on  car$  on  switch 
nearest  to  his  plantation  not  less  than  thirty- five  tons  and  not  more 

than tons  of  cane  per  day,  provided  that  any  days  lost  through 

storms  which  interfered  with  loading  shall  not  be  counted. 

Fifth — ^The  party  of  the  second  part  agreed  to  pay  all  railroad 
freights  and  produce  taxes  on  all  cane  delivered  under  this  contract. 

Sixth — ^The  party  of  the  second  part  agreed  to  pay  in  cash  to  the 
party  of  the  first  part,  or  to  his  written  order,  at  the  rate  of  ninety 
(90)  cents  per  ton  (less  freight)  of  the  price  for  each  cent  of  the 
price  of  prime  yellow  clarified  sugar,  one  week  intervening  between 
the  delivery  of  the  cane  and  the  payment  therefor,  this  time  being 
allowed  for  the  purpose  of  obtaining  official  quotations  and  adjusting 
accounts.  The  balance  due  would  be  paid  at  the  end  of  the  season 
when  the  company  had  determined  the  total  of  cane  delivered  at  the 
factory. 

Seventh — ^The  party  of  the  second  part  agreed  to  pay  the  party  of  . 
the  first  part  for  all  cane  delivered  under  the  conditions  of  this  con- 
tract, the  prices  indicated  in  the  schedule  appended  to  the  contract, 
less  sixty  cents  per  ton  for  railroad  freight^  based  upon  the  weekly 
average  of  the  actual  sales  of  prime  yellow  clarified  sugar  as  reported 
by  the  New  Orleans  Sugar  Exchange  for  the  week  in  which  the  cane 
is  delivered ;  provided  that  if  there  were  no  sales  reported  by  the 
New  Orleans  Sugar  Exchange  for  the  week  in  which  the  cane  was 
delivered,  the  average  of  the  first  week  after  the  delivery  of  the 
cane  should  be  taken. 

Oars  should  be  loaded  with  not  less  than  fifteen  tons  of  cane  and 
might  contain  twenty  tons.  Not  less  than  nine  dollars  per  car  (or 
sixty  cents  per  ton  on  fifteen  tons)  should  be  deducted  as  the  mini- 
mam  freight  on  every  car. 

Plaintiif  claims  that  the  contract  between  defendant  and  himself, 
after  being  signed,  was  verbally  modified,  the  modification  consist- 
ing in  an  agreement  that  the  plaintiff  should  deliver  his  cane  at  the 
mills  of  the  defendant  in  his  own  carts,  and  that  plaintiff  should  pay 
him  twenty  cents  more  per  ton.  Plaintiff's  contention  as  to  the 
62 
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effect  of  the  modification  is  that  it  entitles  him  to  disregard  entirely 
any  reference  to  the  deduction  for  railroad  freights  and  to  add 
twenty  cents  per  ton  to  the  price  which  wonld  be  payable  if  the  rail- 
road freight  should  be  left  out  of  view.  Plaintiff's  theory  of  the 
case  is  that  the  railroad  freight  referred  to  was  not  a  factor  in  estab- 
lishing the  price  fixed  per  ton  for  cane,  but  a  deduction  made  as  a 
charge  or  expense  upon  a  price  already  fixed.  The  conclasion 
drawn  is  that  if  the  expense  for  railroad  carriage  was  not  entailed 
for  the  reason  that  the  planter  himself  delivered  his  cane,  the  entire 
price  fixed  would  be  due  without  deduction.  That  the  defendant  in 
this  particular  case  not  only  agreed  to  this,  but  agreed  that  he  would 
pay  him  twenty  cents  per  ton  more.  The  evidence  on  the  subject  of 
the  modification  of  the  contract  is  found  in  the  testimony  of  the 
plaintiff  and  of  Mr.  Spelman,  the  president  of  the  defendant  com- 
pany. On  cross-examination  of  the  plaintiff  the  following  ques- 
tions and  answers  were  asked  and  made  : 

''Q.  You  say  that  prior  to  the  hauling  season  of  1896,  that  Mr. 
Spelman  stated  to  you  that  yon  would  get  twenty  cents  a  ton  more 
if  you  hauled  it? 

'*  A.  Yes,  sir;  he  said  to  me  one  day:  'Well,  Joe,  you  will  get 
twenty  cents  a  ton  if  you  haul  it.' 

«'Q.   If  you  haul  it? 

*'  A.  If  yon  haul  It,  and  that  was  all  he  said. 

**  Q.   What  did  you  say  to  that? 

<'  A.   I  didn't  say  anything;  I  left." 

Mr.  Spelman's  testimony  was  to  the  effect  that  in  the  month  of 
September  of  1896,  the  plaintiff  spoke  to  him,  saying  that  he 
wanted,  as  he  had  done  the  year  before,  to  deliver  the  cane  by  cart 
rather  than  by  rail.  That  he  (Spelman)  urged  him,  as  he  had  the 
year  before,  to  deliver  by  rail,  because  all  the  company's  system 
was  rail  work  and  it  wanted  to  get  all  the  cane  that  way.  Plaintiff 
preferred,  however,  to  deliver  by  cart  rather  than  deliver  by  ndl, 
and  got  his  twenty  cents  extra  per  ton,  and  the  company  permitted 
it  to  be  done,  as  it  had  been  done  the  year  before  without  mny 
(written)  modification  or  endorsement  on  the  contract.  He  did  not 
know  that  LeBourgeois  said  anything  when  he  told  him  he  would 
get  twenty  cents  more  per  ton.  It  was  understood  that  he  was  to 
go  on  the  same  as  he  had  the  year  before.  He  did  not  know  that 
any  specific  words  were  used.     He  urged  him  to  deliver  by  rail,  but 
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he  preferred  not  to  do  so/  The  company's  object  in  having  cane 
delivered  by  rail  was  bepanse  its  whole  system  was  for  rail  and 
not  cart  delivery.  It  preferred  to  have  it  come  in  by  rail  because 
it  had  special  machinery  for  anloading  the  cars  and  pntting  the  cane 
on  an  incline  which  it  had  pnt  np  at  great  expense.  That  method 
of  unloading  the  cars  was  far  more  economical  to  the  company  than 
handling  the  cane  from  carts.  The  company  wanted  to  utilize  its 
machinery  for  unloading.  The  object  of  rail  delivery  was  not  to  force 
people  whose  places  were  only  a  mile  or  two  off  to  ship  by  rail,  bat  it 
was  to  avoid  if  possible  any  handling  at  all  by  hand,  as  a  great  part  of 
the  cost  of  making  sugar  was  the  handling  on  cane  to  a  carrier.  The 
eompany  had  machinery  for  putting  the  cane  on  the  carrier,  and  it 
wanted  to  avoid  doing  any  handwork.  The  company  had  a  con- 
tract with  plaintiff  for  1895  calling  for  delivery  by  rail.  Mr. 
LeBonrgeois  had  a  derrick  and  a  switch  for  delivery  by  rail,  but  be 
preferred  to  deliver  by  carts  provided  he  got  paid  for  hauling  instead 
of  paying  railroad  freight.  Therefore  the  contract  for  1896  was 
modified  to  the  extent  that  the  company  paid  Mr.  LeBourgeois 
twenty  cents  per  ton  more  than  it  paid  others  net  that  shipped  by 
rail.  Twenty  cents  per  ton  net  (was)  to  cover  the  cost  of  hauling 
instead  of  shipping  by  rail,  so  that  although  that  contract  called  for 
rail  delivery,  by  the  personal  contract  Mr.  LeBourgeois  afterward 
delivered  and  the  company  accepted  what  he  hauled  in  carts,  and 
paid  him  twenty  cents  per  ton  more  than  if  he  had  delivered  by  rail. 
It  would  have  cost  the  company  or  any  one  else  sixty  cents  a  ton  to 
have  taken  the  cane  by  rail  from  Mr.  LeBourgeois'  place  to  the 
factory.  The  company  had  in  1896  and  1896  with  a  Mr.  Shepp  (who 
had  a  plantation  near  Mr.  LeBourgeois')  contracts  similar  to  that 
with  Mr.  LeBourgeois  and  had  settled  with  him  both  years  precisely 
as  it  had  done  with  Mr.  LeBourgeois — that  is,  twenty  cents  per  ton 
more  than  it  paid  other  shippers.  Mr.  LeBourgeois  on  direct  exam- 
ination testified  that  after  the  grinding  season  of  1896  had  com- 
menced and  upon  the  first  settlement  with  the  defendant  company 
disclosing  that  it  claimed  he  was  only  entitled  to  twenty  cents  per 
ton  net  more  than  it  was  paying  to  parties  who  shipped  cane  to  it  by 
rail,  he  went  over  to  see  Mr.  Spelman  about  the  matter.  Spelman 
«aid,  *^  LeBourgeois,  you  are  paid  exactly  as  you  were  in  1895."  He 
answered  **  that  he  did  pot  expect  to  be  paid  in  1896  as  he  had  in 
1896,  not  at  all.'"    Then  Spelman  said,   <'  But  you  are."    He  replied, 
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<'  Why  did  yon  not  give  me  a  duplicate  of  the  1895  contract  to  aign 
instead  of  the  1896  contract,  which  is  entirely  different?" 

Mr.  Spelman  said:  *'Oome  to  the  office  and  yon  will  And  yoa  are 
getting  as  mnch  money  for  yonr  cane  as  yon  were  in  1896."     He 
(LeBonrgeois)  answered,  <'  That  cats  no  fignre,  whether  lam  getting 
as  mach  or  more,  bnb  I  expect  to  be  paid  on  the  basis  of  the  contract  I 
have  signed.";  Spelman  said,  '*  Ton  certainly  understood  there  woold 
be  a  deduction  of  sixty  cents  freight;,"  and  he  replied,  **  No,  air." 
He  testified  that  he  recalled  to  Mr.  Spelman  a  remark  he  had  made 
to  the  effect  that  **  He  did  not  see  why  he  wonld  persist  in  kUlingr  off 
his  mules  and  wanted  to  haul  that  distance,  when  it  would  be  more 
convenient  for  him  and  for  the  factory  to  receive  his  cane  by  rail;' 
to  which  remark  he  (LeBonrgeois)  had  replied    ''that  if  he  coal d 
deliver  four  thousand  or  four  thousand  five  hundred  tons,  as  lie 
expected,  it  would  be  a  net  saving  to  him  of  one  thousand   eight 
hundred  or  two  thousand  five  hundred  dollars;  "  and  Mr.  Spelman 
shrugged  his  shoulders  and  said,  '*  Ton  know  best."    That  tboagh 
Mr.  Spelman  said  he  did  not  recollect  that  conversation,  it  did*  in 
point  of  fact,  take  place  the  first  week  before  delivery.    He  testified 
that  when  he  saw  the  company  persisted  in  placing  the  construction 
it  did  upon  the  contract,  he  went  to  see  his  attorney,  who  told  him 
it  was  so  late  in  the  season  that  be  had  better  go  on,  and  he  had 
done  so  under  protest. 

Defendant's  counsel  presents  its  view  of  the  situation  as  follows: 

*'  Plaintiff  entered  into  a  written  agreement  to  sell  his  cane  in  1896 
to  defendant.  The  contract  expressly  stipulates  that  the  cane  so 
sold  should  be  delivered  on  cars.  Mr.  Spelman,  the  president  of  the 
refinery  company,  testifies  that  special  arrangements  were  made  at 
the  refinery  for  unloading  the  cane  from  the  cars  by  machinery,  and 
that  it  was  more  convenient  and  cheaper  for  them  to  handle  the  cane 
from  the  cars  than  from  carts.  As  between  cane  delivered  on  cars 
and  cane  delivered  by  carts,  the  company  preferred  to  receive  it  on 
cars  and  could  afford  to  pay  for  cane  so  delivered  a  higher  price  than 
it  could  afford  to  pay  for  same  delivered  by  carts. 

(« The  printed  form  of  the  contract  with  the  company  signed  in 
1896  by  Mr.  LeBonrgeois  contains,  in  the  seventh  paragraph,  a  stip- 
ulation that  the  company  will  pay  the  prices  shown  on  a  subjoined 
table  for  cane  delivered  on  cars,  less  sixty  cents  a  ton  for  freight. 
In  order  to  ascertain  the  price  therefore  the  sixty  eents  a  ton  most 
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be  deducted.  And  the  price  as  thas  ascertained  was  for  cane  deliv- 
ered on  cars;  this  is  for  cane  which  cost  the  company  least  to  handle 
when  delivered,  and  for  which  it  could  therefore  afford  to  pay  the 
highest  price. 

<^The  net  price  to  the  planter — what  he  really  got  for  his 
cane — was  fonnd  by  deducting  sixty  cents  a  ton  from  the  figures 
given  in  the  table. 

After  signing,  in  July,  1896,  a  contract  binding  him  to  deliver  his 
cane  on  cars,  Mr.  LeBourgeois  determined  to  deliver  his  cane  by 
carts.  He  met  Mr.  Spelman  just  before  the  grinding  season  began 
and  told  him  of  this  determination.  Mr.  Spelman,  who  was  in  a 
hurry,  remarked  that  he  would  then  give  Mr.  LeBourgeois  twenty 
cents  a  ton  more,  and  Mr.  LeBourgeois  assented. 

<'  Mr.  Le  Bourgeois  claims  that  by  this  he  understood  that  he 
would  get  twenty  cents  a  ton  more  than  the  price  stated  in  the  table 
without  deducting  the  sixty  cents  a  ton  for  car  freight. 

^'  For  example,  the  price  stated  in  the  table,  when  sugar  sold  at 
four  cents,  was  three  dollars  and  sixty  cents  per  ton.    The  planters 
who  delivered  by  rail  would  get  only  three  dollars  per  ton,  at  this 
price,  and  the  total  cost  of  the  cane  to  the  refinery  was  the  three 
dollars  paid   the  planter,  plus  sixty  cents  paid  for  the  freight,  or 
three  dollars  and  sixty  cents  in  all.     And  for  this  price  of  three  dol« 
lars  and  sixty  cents  per  ton  the  refinery  got  the  cane  on  cars  in  the 
manner  it  had  been  contracted  for,  and  in  the  shape  which  cost  it 
least  to  handle.     Now,  Mr.  LeBourgeois  claims  that  Mr.  Spelman 
meant  that  the  refinery  would  pay  him  three  dollars  and  eighty  cents 
per  ton   for  his  cane  delivered  in  carts,  when  the  cane  of  other 
planters  was  costing  only  three  dollars  and  sixty  cents  delivered  on 
cars.     In  other  words,  he  says  that  he  understood  Mr.  Spelman  to 
mean  that  the  company  would  pay  him  three  dollars  and  eighty 
cents  per  ton  for  cane  in  carts,  whUe  it  paid  only  three  dollars  and 
sixty  cents  per  ton  for  cane  in  cars.    That  is,  the  company  was  to 
pay  a  higher  price  for  the  cane  that  cost  it  most  to  handle.  We  sub- 
mit that  reflection  should  have  precluded  Mr.  LeBourgeois  from 
attaching  any  such  Interpretation  to   Mr.    Spelman's  words.     He 
knew  that  the  refinery  did  not  want  the  cane  delivered  in  carts ; 
he  knew  that  it  had  expressly  stipulated  that  the  cane  should  be 
delivered  in  cars;  he  knew  that  the  cane  delivered  on  cars  cost  the 
company  less  to  handle,  and  yet  he  says  that  he  inferred  that  the 
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*'  Why  did  yon  not  give  me  a  duplicate  of  the  omDarativelv 

instead  of  the  1896  oontract.  which  is  entirely    •'  i-^^i 

*  ly  little. 

Mr.  Spelman  said :  *^Oome  to  the  office  .. 

^  company  three 

getting  as  mnch  money  for  your  cane  ar;     /         ,  planters  cost  the 
(LeBourgeois)  answered,  "  That  cats  n  ^^  transportation  of 

as  mnch  or  more,  bnt  I  expect  to  be  r  -  i  ,.i.  ^        i.si 

'  '^  iiy  eighty  cents,  while 

have  signed."  -  Spelman  said,  ^'  Tor 

^  '     ^  '  .lanters  was  costing  only 

be  a  deduction  of  sixty  cents  '     •         .  .  «       ^  » 

^  a  be  paying  more  for  deliv- 

He  testified  that  he  recalled  tr  -  ■  *.    .i.u  «.     ,«       i,^     m     ».  »,^^  *, 

,  Aotwithstanding  the  fact  that 

to  the  effect  that  "  He  did  n«^    '      ,     .  ,  ...       ^u  *.  j  «        a 

a  at  less  cost  than  that  delivered 

his  mules  and  wanted  to  > 

convenient  for  him  and  ^..        ^,  iui«       it*      tt> 

(tidX  it  was  impossible  for  Mr.   LeBour- 

to  which  remark  he  ' 

ir^en  he  supposed  that  the  company  meaot 

deliver  four  thons^     /^        .  ^.       .i.      .ji    x,, 

*  l,;g  cart  cane  than  it  paid  other  producers  for 

expected,  it  woul'  ^^  /o^  ^   LeBoargeois'   conclusion  in  this  matter 

hundred  or  two   •  "^/^     «    4..       u  *.  w        1.  1  ^  •    >i.   w  4.     -n 

^^     {it  reflection,  he  can  not  be  upheld  in  it,  but  will 

y^^£500S^  which  the  words  clearly  meant  in  the  sitna- 

•  j^'  *ha7  were  spo\en.     And  that  sense   very  evidently 

point  of  f  \^^k!t  ^"  .      ,^     ,  3  • 

■  n  ^     LeBourgeois  should  receive  twenty  cents  net  more 

that  w^    J     ^' 

t^^ '  t  plAii^^"'     That  is,  in  the  case  supposed,  where  the 

*^  ^^^     '^V^^ofl  the  basis  of  3  5-16c.  sua:ar,  were  getting  3  12-60, 
,Mtr/^^ton  net,  Mr.  LeBourgeois  would  get  $2.81  per  ton  net, 

d  *       Al  r 

ot^    M  A  ton  more  than  the  other.     And  he  was  settled  with  on 

^'fhd!^  this  was  a  proper  and  just  basis  is  corroborated  by  the  fact 

jxi  1^^^  ^^*  LeBourgeois  and  Mr.  Shepp  were  both  paid  in  this 

^'  0f.    In   1896  they  received  for  hauling  their  cane   in  carts 

'^tfxity  cents  per  ton  more  than  the  other  planters.     This  shows 

hft  they  regarded  twenty  cents  a  ton  as  a  suitable  compensation  to 

tiieoiy  under  the  circumstances,  for  hauling  their  cane.    Presumably, 

^j,e  same  compensation  for  hauling  would  be  just  in  1896." 

We  are  of  the  opinion  that  the  judgment  appealed  from  is  correct, 
jt  is  difficult  to  imagine  upon  what  ground  or  from  what  motive 
defendant  would  have  departed  from  the  terms  of  its  advantageous 
written  contract  to  give  plaintiff  several  thousand  dollars  more  than 
the  contract  called  for  for  a  less  desirable  delivery  of  cane.  In  the 
general  contracts  (similar  to  the  written  one  between  plaintiff  and  de- 
fendant) made  by  defendant  with  its  customers,  the  latter  obligated 
themselves  to  load  and  deliver  the  cane  sold  on  cars,  on  switch 
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espective    plantations,   defendant  itself    paying 
^zes. 

-^apposing  that  the  freight  rate  was  a  mere 

'e  upon  an  otherwise  fixed  price  for  the 

^he  two  factors  npon  which  the  company 

oe  itself  agreed  upon  was  what  would 

.  ilxed  rate  of  freight  conventionally  agreed 

aes  from  the  second  variable,  or  sliding  factor. 

.u  said  it  woal4  pay   plaintiff  twenty  cents  per  ton 

paid  to  other  shippers,  the  obvious  meaning  of  what 

was,  that  plaintiff  should  receive  for  his  cane  twenty  cents 

con  more  than  the  other  sellers  would  actually  receive  for  theirs — 

that  is  to  say,  twenty  cents  more  than  what  may   be  called  the  net 

price  fixed  in  the  written  contracts.     The  judgment  of  the  District 

Court  is  hereby  affirmed. 


No.  12,60'/. 


M.  L.  MgNbely,  Tutrix,  vs.  J.  H.  McNbhly,  Executob;  Succes- 
sion OP  L.  McNhbly,  Deceased.  Opposition  to  Account  of 
Executor  by  M.  L.  McNbbly,  Tutrix  to  Minor. 

Clerks  of  the  District  Courts  throughout  the  State  of  Louisiana,  the  parish  of  Or- 
leans excepted,  are  authorized  by  Act  No.  106  of  1880,  and  Act  No.  43  of  188*2,  In 
the  absence  of  the  District  Judge  from  the  parish,  or  In  case  of  his  recusation, 
to  order  the  execution  of  wills  and  to  confirm  testamentary  executors. 

Creditors  and  legatees  of  a  succession  accepted  under  benefit  of  Inventory  are 
at  liberty,  if  the  beneficiary  belr  does  not  come  forward  within  the  legal  delay 
to  claim  the  administration  of  a  succession  for  himself,  to  have  the  succession 
placed  under  administration  In  other  hands.  C.  C,  Arts.  1034,  1035,  1036,  1041, 
1047,  1058, 1101.  The  executor  appointed  by  the  will  of  the  deceased,  though 
not  given  seizin,  properly  takes  charge  of  and  administers  the  succession 
under  such  circumstances,  assuming  that  the  tutrix  of  a  minor  forced  heir 
would  have  had,  on  a  contest,  a  preference  over  him. 

The  powers,  duties  and  responsibilities  of  testamentary  executors  in  Louisiana 
under  existing  laws,  run  closely  to  those  of  curators  and  administrators. 
Parties  In  Interest  have  the  right  to  exact  security  at  their  hands  for  the  faith- 
ful i)crformance  of  their  duties.  C.  C,  Arts.  1670,  1678;  McGohee  vs.  McGehee, 
41  An.  660. 

Article  1607  of  the  Civil  Code,  which  declares  that  **  when  at  the  death  of  the  testa- 
tor there  are  heirs  to  whom  a  certain  proportion  of  the  property  Is  reserved 
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company  was  willing  to  pay  more  for  what  cost  it  comparatively 
mach  than  it  woald  pay  for  what  cost  it  comparatively  little. 

''Now,  if  the  cane  of  Mr.  LeBourgeois  cost  the  company  three 
dollars  and  eighty  cents  and  the  cane  of  the  other  planters  coat  the 
company  three  dollars  and  sixty  cents,  then  the  transportation  of 
Mr.  LeBonrgeois'  cane  would  cost  the  company  eighty  cents,  while 
the  transportation  of  the  cane  of  other  planters  was  costing  only 
sixty  cents.  That  is,  the  company  woald  be  paying  more  for  deliv- 
ery in  carts  than  for  delivery  in  cars,  notwithstanding  the  fact  that 
cane  delivered  in  cars  was  handled  at  less  cost  than  that  delivered 
in  carts. 

'*  We  sabmit,  therefore,  that  it  was  impossible  for  Mr.  LeBour- 
geois to  have  reflected  when  he  supposed  that  the  company  meant 
to  pay  him  more  for  his  cart  cane  than  it  paid  other  producers  for 
railroad  cane.  And  as  Mr.  LeBourgeois'  conclusion  in  this  matter 
was  reached  without  reflection,  he  can  not  be  upheld  in  it,  but  will 
be  bound  by  that  sense  which  the  words  clearly  meant  in  the  situa- 
tion in  which  they  were  spoken.  And  that  sense  very  evidently 
was  that  Mr.  LeBourgeois  should  receive  twenty  cents  net  more 
than  the  other  planters.  That  is,  in  the  case  supposed,  where  the 
other  planters  on  the  basis  of  3  6- 16c.  su8:ar,  were  getting  3  12-60^ 
or  $2.61  per  ton  net,  Mr.  LeBourgeois  would  get  $2.81  per  ton  net» 
or  20  cents  a  ton  more  than  the  other.  And  he  was  settled  with  on 
this  basis. 

''  That  this  was  a  proper  and  just  basis  is  corroborated  by  the  fact 
that  in  1896  Mr.  LeBourgeois  and  Mr.  Shepp  were  both  paid  in  this 
manner.  In  1895  they  received  for  hauling  their  cane  in  carta 
twenty  cents  per  ton  more  than  the  other  planters.  This  shows 
that  they  regarded  twenty  cents  a  ton  as  a  suitable  compensation  to 
them,  under  the  circumstances,  for  hanling  their  cane.  Presumably, 
the  same  compensation  for  hauling  would  be  just  in  1896." 

We  are  of  the  opinion  that  the  judgment  appealed  from  is  correct. 
It  is  difficult  to  imagine  upon  what  ground  or  from  what  motive 
defendant  would  have  departed  from  the  terms  of  its  advantageous 
written  contract  to  give  plaintiff  several  thousand  dollars  more  than 
the  contract  called  for  for  a  less  desirable  delivery  of  cane.  In  the 
general  contracts  (similar  to  the  written  one  between  plaintiff  and  de- 
fendant) made  by  defendant  with  its  customers,  the  latter  obligated 
themselves  to  load  and  deliver  the  cane  sold  on  cars,  on  switch 
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nearest  to  their  respective  plantations,  defendant  itself  paying 
freight  and  produce  taxes. 

Plaintiff  is  in  error  in  supposing  that  the  freight  rate  was  a  mere 
dedaction  from  or  a  charge  upon  an  otherwise  fixed  price  for  the 
cane  per  ton.  It  was  one  of  the  two  factors  npon  which  the  company 
fixed  the  price  itself.  The  price  itself  agreed  upon  was  what  would 
remain  after  deduction  of  a  fixed  rate  of  freight  conventionally  agreed 
upon  between  the  parties  from  the  second  variable,  or  sliding  factor. 

When  defendant  said  it  would  pay  plaintiff  twenty  cents  per  ton 
more  than  it  paid  to  other  shippers,  the  obvious  meaning  of  what 
was  said  was,  that  plaintiff  should  receive  for  his  cane  twenty  cents 
per  ton  more  than  the  other  sellers  would  actually  receive  for  theirs — 
that  is  to  say,  twenty  cents  more  than  what  may  be  called  the  net 
price  fixed  in  the  written  contracts.  The  jadgmeut  of  the  District 
Court  is  hereby  affirmed. 


No.  I2,60*i^. 


M.  L.  MgNbbly,  Tutrix,  vs.  J.  H.  McNbbly,  Exeoutob;  Succbs- 
SIGN  OF  L.  McNbely,  Decbasbd.  Opposition  to  Account  of 
Executor  by  M.  L.  McNbbly,  Tutrix  to  Minor. 

Clerks  of  the  District  Courts  tbroughoat  the  State  of  Loaisfana,  the  parish  of  Or- 
leans excepted,  are  aathorlzed  by  Act  No.  106  of  1880,  and  Act  No.  48  of  1882,  In 
the  absence  of  the  District  Judge  from  the  parish,  or  In  case  of  his  recusation, 
to  order  the  execution  of  wills  and  to  confirm  testamentary  executors. 

Creditors  and  legatees  of  a  succession  Accepted  under  benefit  of  Inventory  are 
at  liberty,  If  the  beneficiary  heir  does  not  come  forward  within  the  legal  delay 
to  claim  the  administration  of  a  succession  for  himself,  to  have  the  succession 
placed  under  administration  in  other  hands.  C.  C,  Arts.  1034,  1035,  1036,  1041, 
1017,  1068, 1101.  The  executor  appointed  by  the  will  of  the  deceased,  though 
not  giTen  seizin,  properly  takes  charge  of  and  administers  the  succession 
under  such  circumstances,  assuming  that  the  tutrix  of  a  minor  forced  heir 
would  have  had,  on  a  contest,  a  preference  oyer  him. 

The  powers,  duties  and  responsibilities  of  testamentary  executors  in  Louisiana 
nnder  existing  laws,  run  closely  to  those  of  curators  and  administrators. 
Parties  in  Interest  have  the  right  to  exact  security  at  their  hands  for  the  faith- 
ful performance  of  their  duties.  C.  C,  Arts.  1670,  1678;  McGehee  ys.  McGehee, 
41  An.  660. 

Article  1607  of  theOlTll  Code,  which  declares  that  "  when  at  the  death  of  the  testa- 
tor there  are  heirs  to  whom  a  certain  proportion  of  the  property  Is  reserved 
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by  law,  these  heirs  are  seized  of  right  by  his  death  of  all  the  efleots  of  the  sue- 
cession,  and  the  nnlTersal  legatee  Is  bound  to  demand  of  them  the  dellTery  of 
the  effects  Included  In  the  testament,  *<  whatever  be  its  scope  or  Interpretation 
was  not  Intended  to  apply  to  a  case  where  a  succession  Is  accepted  under 
benefit  of  Inventory  by  a  minor  heir,  and  where  Its  property  has  never  been 
placed  in  the  actual  possession  of  such  heir,  but  has,  on  the  contrary,  been 
legally  placed  under  the  administration  of,  and  In  the  actual  possession  of  a 
testamentary  executor,  who  by  the  will  was  made  the  universal  legatee  of  the 
deceased.   Bird  ts.  Jones,  6  An.  548. 

When  the  universal  legatee  Is  himself  the  testamentary  executor  appointed  by  the 
will,  and  on  his  petition  and  prayer  the  will  has  been  probated  and  ordered 
executed,  and  the  executor  has*  qualified  and  taken  possession  of  the  property 
of  the  succession,  there  Is  no  basis  for  the  contention  that  the  fruits  and 
revenues  of  the  thing  or  things  which  were  "legally"  bequeathed  to  him, 
belong  to  the  heir,  pending  the  administration. 

The  application  by  the  person  created  universal  legatee  and  testamentary  execu- 
tor by  last  will  and  testament  for  an  order  probating  and  executing  the  will, 
confirming  him  as  executor  and  plaolag  him  in  possession  nader  the  will  as 
legatee,  Is  a  sufilcient  demand  for  the  delivery  of  his  legacy  to  cut  off  the  pos- 
sibility of  the  fruits  and  revenues  of  the  things'* legally"  bequeathed  to  the 
universal  legatee  enuring  thereafter  to  the  benefit  of  the  forced  heir. 

The  taking  possession  during  administration  by  a  universal  legatee  of  the  prop- 
erty bequeathed  to  him  by  the  will  (the  universal  legatee  being  also  testamen- 
tary executor),  does  not  have  the  effect,  ipso  factor  of  closing  the  succession  and 
discharging  the  executor.  Succession  of  Sterry,  38  An.  854;  Succession  ot 
Franeez,  49  An.  1732. 

The  "  Ugiiime  '*  is  due  in  Louisiana  under  a  status  of  heirship,  though  forced  heirs 
are  sometimes  alluded  to  as  and  assimilated  to  creditors.  The  forced  heir 
may,  by  claiming  as  such,  as  an  heir  under  benefit  of  Inventory,  escape  direct 
personal  liability  for  the  debts  and  charges  of  the  succession,  but  in  fixing  the 
reserve,  the  law  has  not  ordered  it  to  be  established  regardless  of  payment  of 
the  Buccessiou  debts  and  charges  out  of  the  property  of  the  succession,  though 
certain  charges  are  excluded  by  express  provision  of  law,  as  for  instance,  com- 
missions ot  executorship  and  costs  of  delivery.    G.  C,  Arts.  1633, 1687. 

Goats  and  attorney's  fees  Incurred  by  the  executors  In  defending  an  action 
brought  by  a  forced  heir  to  set  aside  the  will  in  Its  entirety  as  a  nullity  are 
chargeable  against  the  succession,  so  also  are  costs  incurred  in  the  general 
settlement  of  the  succession,  also  reasonable  fees  for  services  of  attorneys, 
necessary  for  that  purpose.  Fu  aeral  expenses  and  expenses  of  last  illness,  are 
also  chargeable  to  the  succession. 

An  executor  who  is  also  universal  legatee,  who  takes  possession  ex  part*  of  all  the 
property  of  the  succession,  and  deals  with  it  as  his  own  with  knowledge  of  the 
existence  of  a  minor  forced  heir,  is  chargeable  with  the  rent  of  the  portion  of 
the  succession  which  vested  legally  in  the  minor  forced  heir.  Being  charged 
with  rent  and  accorded  revenues,  the  expenses  Incurred  in  the  cultivation  and 
administration  of  the  plantation,  including  overseer's  wages  and  ordinary  in- 
cidental repairing  of  buildings  and  clearing  of  land,  are  at  his  cost.  The  rights 
and  obligations  of  the  parties  relative  to  permanent  improvements  placed 
upon  the  property  by  the  universal  legatee,  htvlug  to  be  considered  from  the 
standpoint  of  the  parties  being  undivided  joint  owners  of  the  plantation,  these 
rights  and  obligations  should  properly  be  determined  in  an  action  of  partition 
not  on  opposition  to  the  account. 
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\  PPEAL  from  the  Fourth  Judicial  District  Court  for  the  Parish  of 
^    Grant.    Maohen,  J. 


W.  C.  Roberta  and  R,  E.  MUling  for  Executor,  Appellant. 


R.   J.   Bowman^  J,    O.   White  dt  Thornton  and  J,  P.  Hadnot  for 
Opponent,  Appellant. 


Argued  and  submitted  December  16,  1897. 
Opinion  handed  down  January  24,  1898. 
Rehearing  refused  March  7,  1898. 


Statement  of  the  Case. 

On  November  7,  1898,  Mary  L.  McNeely  in  her  capacity  as 
tutrix  of  her  minor  child,  Ross  B.  McNeely,  filed  a  petition 
in  the  District  Court  for  Grant  parish,  in  which  she  alleged  that 
the  said  child  was  born  on  the  10th  of  April,  1890,  being  the  issue  of 
her  marriage  with  Ludlow  McNeely;  that  her  husband  died  on  or 
about  the  29th  of  April,  1898,  leaving  no  other  descendants.  That 
on  or  about  the  12th  of  May,  1893,  John  H.  McNeely  petitioned  said 
court  to  probate  and  order  to  be  executed  a  document  purporting  to 
be  the  last  will  and  testament  of  her  said  husband  by  which  all  of 
his  property  was  bequeathed  to  said  John  H.  McNeely.  That  said 
will  was  probated  and  ordered  to  be  executed  and  the  said  John  H. 
McNeely  qualified  as  testamentary  executor.  That  although  said 
will  did  not  give  the  said  John  H.  McNeely  the  seizin  of  the  estate 
of  the  testator,  nor  was  there  any  decree  giving  or  decreeing  him  to 
have  the  seizin  of  said  estate,  he  had  taken  possession  of  said  estate 
consisting  of  a  large  plantation  and  improvements  thereon  yielding 
a  revenue  annually  of  about  twenty -five  hundred  dollars  and  also  of 
town  lots  in  the  town  of  Colfax  and  of  personal  property  yielding  a 
further  revenue  of  four  or  five  hundred  dollars.  That  the  entire 
property  of  her  husband  and  disposed  of  by  the  said  last  will  was  at 
his  death  and  was  still  worth  twenty  thousand  dollars. 

Tbat  said  will  was  in  form  a  nuncupative  will  by  private  act  and 
was  an  absolute  nallity  for  want  of  form  as  prescribed  by  the  Civil 
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Oode  for  the  validity  of  a  nancapative  will  by  private  act.  That  her 
hnaband  coald  not  dispose  of  his  entire  property  to  the  detriment  of 
said  minor,  who,  even  if  said  last  will  was  valid,  was  entitled  to  one- 
third  of  said  estate,  together  with  one- third  of  the  rents  and  revenues 
from  the  death  of  his  father  and  during  the  time  the  said  estate  was 
administered  by  said  McNeely  as  execator. 

In  view  of  the  premises  she  prayed  that  the  said  J.  H.  McNeely  be 
cited  in  his  said  capacity  of  executor  and  as  legatee  to  answer  her 
demand  that  said  will  be  decreed  to  be  null  and  void,  and  that  in  her 
said  capacity  she  do  recover  of  the  said  McNeely,  in  his  capacity  of 
executor  aod  as  legatee,  the  entire  property  left  by  Ludlow  McNeely 
at  his  death,  with  the  revenues  since  his  death.  That  in  the  event 
that  the  will  be  maintained  as  valid  that  its  disposition  be  reduced  to 
the  disposable  portion,  and  that  in  her  said  capacity  she  recover  of  the 
said  McNeely  one -third  of  the  property  left  by  the  said  Ludlow 
McNeely,  together  with  OTie-third  of  its  rents  and  revenues  since  his 
death. 

On  the  4th  of  June,  1894,  defendant  appeared  in  both  capacities 
to  except  and  contiogently  to  answer  plaintiff's  demand. 

By  way  of  exception  he  contested  the  right  of  the  plaintiff  to  bring 
the  action,  iaasmucL  as  he  denied  and  contested  the  fact  that  the  child 
of  whom  she  claimed  to  be  tutrix  was  the  child  of  Ludlow  McNeely, 
but  the  offspring  of  an  «ululterous  connection  between  the  plaintiff 
and 'some  person  other  than  her  husband;  that  he  was  illegitimate 
and  had  no  rights  in,  to  or  upon  the  property  of  the  estate. 

Answering  contingently,  defendant,  after  pleading  the  general 
issue,  admitted  that  the  last  will  and  testament  of  Ludlow  McNeely 
had  been  probated  and  himself  appointed  executor  under  it.  He 
averred  that  the  will  probated  was  the  last  will  and  testament  of 
the  deceased,  and  that  the  same  was  written  and  executed  according 
to  law  and  was  a  valid  will.  That  the  probate  proceedings  contained 
a  judgment  confirming  respondent  as  testamentary  executor  and  giv- 
ing him  seizin  and  possession  of  the  estate  left  by  the  deceased,  and 
that  he  had  taken  possession  as  universal  legatee  under  said  judg- 
ment and  will.  That  he  had,  since  the  death  of  Ludlow  McNeely 
and  since  the  probate  of  the  will,  caused  valuable  improvements  to 
be  placed  on  said  property,  as  described  in  his  pleadings;  that  he 
had  also  partially  paid  a  mortgage  resting  on  part  of  the  property 
bequeathed,  and  had  made  repairs  and  clearings  on  the  property,  as 
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set  forth  in  his  answer.  He  averred  that  he  would  be  entitled  to 
recover  the  entire  amount  of  said  expenditures  and  improvements  in 
case  the  minor  recovered  the  entire  property,  or  one- third  thereof 
should  he  recover  one -third  of  the  property,  he  being  a  possessor  in 
good  faith  under  said  will  and  judgment. 

He  prayed  that  plaintiff's  suit  be  rejected  and  dismissed ;  that  the 
minor  child  be  decreed  illegitimate  and  without  right  to  inherit  it 
from  the  deceased,  and  that  he  as  universal  legatee  be  quieted  in 
the  ownership  and  possession  of  said  property  bequeathed  to  him  by 
the  will;  that  it  be  decreed  valid.  That  in  case  the  plalntiif  should 
recover  the  entire  estate  claimed,  that  defendant  have  judgment  in 
reconvention  for  the  sum  of  five  thousand  seven  hundred  and  sixty - 
five  dollars,  or  if  plaintiff  should  recover  one -third  of  the  estate  that 
defendant  have  judgment  for  one- third  of  said  amount  with  the  right 
of  detention  of  the  property  until  said  amounts  be  paid  him. 

Motions  were  made  to  strike  out  the  exceptions,  as  the  issue 
therein  raised  could,  if  raised  at  all,  be  only  raised  in  a  direct 
action  and  contradictorily  with  a  tutor  ad  hoc  to  represent  the  minor. 
This  motion  was  overruled  and  a  motion  to  refer  the  motion  to  the 
merits  was  sustained.  The  case  went  to  trial  and  resulted  in  the 
District  Court  in  a  judgment  in  favor  of  the  defendant  in  both  of  the 
capacities  in  which  be  was  sued,  decreeing  that  the  minor  was  neither 
the  child  nor  heir  of  Ludlow  McNeely  and  rejecting  plaintiff's 
demand  at  his  costs.  The  plaintiff  appealed  to  the  Supreme  Oourt, 
which  rendered  a  judgment  to  be  found  reported  in  the  47th  An. 
1825  (McNeely  vs.  McNeely). 

By  that  judgment  it  was  decreed  that  the  judgment  of  the  lower 
court  be  avoided,  annulled  and  reversed,  that  Ross  B.  McNeely 
was  the  legitimate  child  of  Ludlow  McNeely  and  his  wife,  M.  L. 
McNeely,  and  as  such  entitled  to  the  legitime  of  one -third  of 
the  property  left  by  said  deceased ;  that  the  will  of  the  deceased  in 
favor  of  his  brother,  J.  H.  McNeely,  be  reduced  to  the  disposable 
portion,  two-thirds  of  said  property;  that  all  questions  of  rents  and 
revenues,  improvements  and  debts  paid  and  to  be  paid  be  reserved 
for  further  proceedings  in  the  lower  court,  and  that  defendant  pay 
costs. 

Upon  the  return  of  the  cause  to  the  District  Court  plaintiff  on  the 
6th  of  August,  1895,  obtained  an  order  from  the  court  that  defendant 
file  an  account  as  testamentary  executor.    In  obedience  thereto,  the 
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execator  presented,  first,  a  provisional  accoant,  then  a  correction  u 
to  certain  items,  and  finally,  an  additional  or  snpplemental  account 

To  these  the  tutrix  filed  several  oppositions  covering  a  general 
opposition  to  each  and  all  of  the  items  of  the  aooonnt,  fol- 
lowed by  minutely  detailed  oppositions  as  to  special  items.  Tb6 
court  sustained  the  account  to  a  certain  extent,  but  also  partiallj 
sustained  the  oppositions,  and  homologated  the  accoimt  as  w 
amended.    Both  parties  appealed. 

The  following  admissions  were  spread  upon  the  record:  ''That  the 
rent  for  the  entire  estate  of  L.  McNeely,  deceased,  for  the  yein 
1894,  1896  and  1896  would  be  the  sum  of  fifteen  hundred  dollan  i 
year ;  that  the  mortgage  claims  and  taxes  paid  for  said  years  were 
not  disputed  by  opponent  That  proof  would  show  that  the  fence 
erected  between  the  estate  of  McNeely  and  the  OiUsens  Bank  prop- 
erty being  a  necessary  expense  of  the  estate,  was  worth  two  hundred 
and  fifty  dollars. 

'^  That  the  sum  of  fifteen  hundred  dollars  a  year,  as  stated,  was  a 
Kiorrect  rental  for  said  years  above  all  improvements,  except  the  fence 
just  mentioned,  value  as  stated  two  hundred  and  fifty  dollars.  That 
the  proof  would  show  that  the  old  gin  house  claimed  by  opponent  to 
be  on  the  estate  of  McNeely  was  removed  from  said  property  before 
the  death  of  McNeely,  and,  therefore  no  rent  is  due  on  said  property'. 

*<  That  the  proof  would  show  that  the  following  items  on  the 
account  of  1898  are  the  property  of  J.  H.  McNeely:  The  gin 
house,  two  gin  stands,  one  boiler  and  engine,  one  steam  cotton  preas 
and  fixtures  and  one  grist  mill,  and,  therefore,  no  rent  is  claimed  on 
the  gin  and  its  appurtenances  by  opponent. 

*'  That  the  proof  would  show  that  a  proper  rental  valne  of  the 
property  of  the  estate  for  the  year  1893  would  be  the  sum  of  fifteen 
hundred  dollars.  This  admission  is  made  reserving  to  the  execator 
all  his  rights  to  resist  the  claim  for  rent  for  said  year,  as  set  forth  in 
his  account,  and  does  not  affect  the  executor's  right  to  claim  a  cfaar;^ 
for  other  improvements  placed  on  the  property  during  the  year  1893, 
as  appears  by  his  account. 

<*  It  is  understood  that  the  admissions  in  the  record  as  to  what  the 
proof  would  show  with  reference  to  the  items  made  in  that  cooneo* 
tion  does  not  affect  the  right  of  the  executor  to  press  his  claim  for 
court  costs,  attorney's  fees  and  expenses  of  last  illness,  as  appears 
by  his  account,  nor  the  right  of  the  opponent  to  oppose  them. 
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Fnrtber  nnderatood  that  In  conseqnence  of  the  admlMlona  In 
■d  with  reference  to  the  gin  boose  and  tbe  property  that  tbe 
luBiurance  and  taxes  on  said  property  Is  withdrawn, 
admitted  that  the  costs  in  the  case  of  M.  J.  McNeeiy,  Tntriz, 
.  HcNeely,  Ezecntor,  amounting  to  $466.65,  were  paid  by 
itor." 

linlon  of  the  coort  was  deltvered  by 

LLS,  O.  J.  The  tntrix  ot  the  minor,  Ross  B.  HpNeely, 
1  this  conrt  that  J.  H.  McNeely  was  ever  pnt  in  posses- 
^e  estate  ot  L.  McNeely.  He  avers  that  "  no  snch  jadg- 
m  ever  rendered;  that  the  clerk  probated  the  will,  con- 
be  stid  HcNeely  as  testamentary  execntor  and  granted 
ita  ot  execatorsblp,  and  at  the  same  time  made  the  fol- 
>rder:  'That  J.  H.  HcNeely  be  recognized  and  confirmed 
nentary  ezecntor  ot  bis  brother,  Lndlow  McNeely,  he  hav- 
n  the  oatb  required  by  law  as  snch  with  power  to  ezecat» 
1  according  to  the  terms  and  tenor  thereof  and  that  let- 
Amentary  issue  to  said  J.'  H.  McNeely  according  to  law 
he  be  recognized  aa  testsmentary  heir  and  nniversal  legatee 
rili,  with  tbe  right  ot  aelztn  and  posaecelon  of  the  estate 
g  to  the  terms  of  said  will  according  to  law.  Tbat  the 
>t  the  oath  as  execntor  and  tbe  letters  of  execntorship 
I  the  pretence  that  the  said  McNeely  was  pnt  in  possession 
X  parte  and  contradictory  order  ot  the  clerk  ot  coart,  and 
I  tact  is  negatived  by  his  atlU  acting  aa  executor  and  filings 
mt  as  executor.  That  the  clerk  was  without  authority  to 
my  judgment  pntting  a  legatee  as  heir  In  possesRlon,  and  no 
gmeat  can  be  rendered  or  could  have  been  rendered  except 
Hstrlct  Oourt,  In  open  court,  and  by  suit  in  tbe  ordinary  form 
on  and  citation,  contradictorily  with  the  heir  or  attorney  ot 
sirs,  and  It  said  ec  parte  order  pretends  to  pnt  the  said  MoNeely 
■rion  it  is  an  absolnte  nullity  on  Its  face,  and  tbe  aald  McNeely 
MMseasor  as  owner  in  good  faith,  bnt  is  In  poaeeasion  aa  execa> 
Dg  O.  P.  1001,  Sees.  1,  2  and  3;  The  State  vs.  Jndge  ot  the 
'  Probates,  4  Rob.  42;  Snccesalon  of  Lampton,  85  An.  419). 
)  minor  and  forced  belr  was  seized  of  rlgbt  ot  all  the  eftects 
Kcession,  and  he  was  entitled  to  tbe  enjoyment  of  tbe  fmlte 
enaes  tfaereot  from  tbe  date  ot  the  death  of  the  testator;' that 
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said  fmitB  and  revenues  do  not  belong  to  the  snccession,  bat  are  the 
property  of  the  minor.  That  the  forced  heir  is  a  creditor  of  the 
saccession  to  the  extent  of  his  lepUtme,  and  is  in  no  way  responsible 
for  costs  and  attorney's  fees  of  the  suit  of  McNeely,  Tatrix,  va. 
McNeely,  Execntor,  et  al.,  and  those  of  the  saccession  settlement, 
they  being  chargeable  to  the  legatee ;  that  the  executor  was  wifehoat 
authority  to  cultivate  and  make  crops  upon  the  plantation,  or  pat  up 
improvements,  or  make  repairs  thereon  for  account  of  the  aooces* 
sion ;  that  he  did  not,  in  fact,  do  so,  as  he  cultivated  the  plantation 
for  his  own  account,  and  he  alone  is  chargeable  with  the  expenses  of 
administration — the  clearing  and  repairs  upon  the  place  and  the 
improvements  put  up.  That  the  executor,  being  also  a  legatee,  was 
entitled  to  no  commissions  as  such. 

On  the  12th  of  May,  1893,  J.  H.  McNeely  filed  in  the  District  Court 
a  petition,  ia  which  he  alleged  the  death  of  L.  McNeely;  that  he  had 
left  a  last  will  and  testament,  in  which  he  was  constituted  universal 
legatee  and  appointed  testamentary  executor ;  that  ^^  ^^^  ^^^  right 
to  have  said  will  probated  and  himself  put  in  possession  as  testa- 
mentary executor  on  qualifying  as  well  as  to  be  recognized  as  uni- 
versal legatee  and  put  in  possession  of  the  estate.  The  prayer  of 
this  petit'ion  was  in  consonance  with  its  allegations.  Annexed  to 
this  petition  was  petitioner's  aflEldavit  to  the  fact  of  the  absence  of 
the  District  Judge  from  the  parish  of  Grant. 

On  the  same  day  the  clerk  of  the  District  Oourt  probated  the  will 
according  to  its  terms  and  tenor,  ordered  its  execution,  and  recog- 
nized and  confirmed  petitioner  as  testamentary  executor,  and 
decreed  that  letters  issue  to  him  as  such,  according  to  law.  Ifc 
further  recognized  petitioner  as  universal  legatee,  with  right  of 
seizin  and  possession,  according  to  the  terms  of  the  said  will. 

The  probate  of  the  will  and  the  order  directing  its  execution  has 
never  been  contested,  though  a  direct  action  was  brought  to  annul 
the  will  itself,  the  action  being  directed  against  the  testamentary 
executor  who  had  confirmed  under  the  will  and  its  probate  and 
against  the  same  party  individually  as  universal  legatee.'  In  this  suit 
the  latter  was  averred  to  be  in  possession  of  the  property  and  fruits 
and  revenues  were  demanded  of  him.  We  do  not  understand  that 
the  claim  is  made  now  that  the  clerk  was  without  authority  to 
probate  the  will  itself  and  to  confirm  the  executor,  but  that  a  pro- 
ceeding CO  place  heirs  in  possession  is  a  proceeding  which  has  to  be 
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condacted  and  disposed  of  in  open  court  contradictorily  with  the 
heirs  or  an  attoraey  of  absent  heirs,  and  that  the  order  for  possession 
can  only  be  signed  by  the  District  Judge. 

We  need  not  inqnire  whether,  under  the  laws  as  they  now  stand, 
a  clerk  of  court  would  be  authorized  to  place  the  heirs  of  an  intes- 
tate succession  in  possession  upon  their  petition  to  be  so  placed,  for 
that  is  not  the  case  before  us.  The  case  at  bar  is  that  of  an  appli- 
cation made  for  the  probate  of  a  will — the  granting  of  an  order 
directing  its  execution  and  confirming  the  appointment  of  the 
testamentary  executor  named  therein. 

The  authority  to  grant  these  particular  orders  is  jconferred  upon 
clerks  of  court  throughout  Che  State  outside  of  the  city  of  New  Or- 
leans by  Acts  Nos.  106  of  1880  and  48  of  1882.  The  constitutionality 
of  those  acts  has  not  been  called  in  question.  We  are  of  the  opinion 
that  the  will  was  legally  probated  and  ordered  executed  and  the  tes  • 
tamentary  executor  legally  appointed  and  confirmed. 

Being  so  confirmed  we  think  under  the  circumstances  of  this  case 
he  was  legally  authorized  to  take  charge  of  the  property  of  the  suc- 
cession and  liquidate  its  affairs.  The  testator  was  directly  authorized 
by  law  to  appoiat  a  testamentary  executor.  O.  0.  1668,  1669.  It 
is  true  that  in  this  case  he  did  not  grant  him  the  seizin  of  the  estate, 
but  the  situation  was  such  as  to  require  that  some  one  take  charge 
of  the  administration  of  the  estate  and  its  property.  Had  Ross  F. 
McNeely  been  of  age  and  had  he  accepted  the  succession  of  his  father 
purely  and  simply  a  question  might  have  arisen  as  to  the  rights  and 
powers  of  the  testamentary  executor  appointed  by  the  will.  He  was, 
however,  not  only  a  minor  incapable  of  accepting  the  succession 
otherwise  than  under  benefit  of  inventory,  but  no  one  on  his  behalf 
appeared  to  claim  or  take  charge  of  the  administration  of  the  succes- 
sion. There  was  no  necessity  for  parties  interested  in  the  succession 
to  call  upon  the  tutrix  to  declare  whether  the  heir  accepted  or  not, 
and  if  he  accepted,  to  declare  whether  he  did  so  unconditionally  or 
not — ^the  law  itself  settled  that  fact.  The  situation  under  and  through 
the  law  was  precisely  that  which  would  have  resulted  had  creditors 
or  legatees  called  upon  a  major  heir  to  declare  his  status  in  respect 
to  the  succession,  and  had  he  declared  that  he  accepted  under  benefit 
of  inventory.  Under  such  conditions  the  appointment  of  a  succession 
representative  became  at  once  called  for  by  the  law  (0.  0.  1068) ,  if 
parties  interested  should  demand  one.  This  representative  in  the  case 


882  SUPREME  OOURT  OF  LOUISIANA. 

McNeely,  Tutrix,  ys.  MoNeely,  Bxeontor,  and  Suocesaion. 

of  an  intestate  BnccesBion  would  have  been  either  an  administrator 
or  a  curator.  In  the  case  of  a  testamentary  succession  it  would  have 
been  either  the  testamentary  executor  appointed  by  the  will,  or  an 
administrator  appointed  by  the  court,  if  the  legal  heirs  under  certain 
conditions  should  exact  that  the  latter  character  of  representative 
should  be  appointed. 

We  think  that  the  creditors  and  legatees  of  a  succession  accepted 
under  benefit  of  inventory  are  at  liberty,  if  thejbeneflciary  heir  does 
not  come  forward  within  the  legal  delays  to  claim  the  administration 
of  the  succession  for  himself,  to  have  the  succession  placed  under 
administration  in  other  hands  (G.  0.,  1084,  1035,  1036,  1041,  1047, 
1058,  1095,  1101) . 

The  powers,  duties  and  obligations  of  testamentary  executors  in 
Louisiana,  under  existing  statutes,  run  closely  toward  those  of 
curators  and  administrators.  Parties  in  interest  have  the  right  to 
exact  security  at  their  hands  for  their  faithful  performance  of  their 
duties  (0.  0.  1670,  1678;  Heirs  of  McGehee  vs.  McGehee,  41  An. 
660). 

Holding  as  we  do  that  J.  H.  McNeely  was  legally  appointed  testa- 
mentary executor  of  the  succession  of  his  brother  charged  under  the 
circumstances  of  this  case  with  the  administration  of  its  property  and 
its  a£Fairs  we  now  direct  our  attention  to  the  consequences  of  that 
fact  upon  the  rights  of  the  parties  to  this  litigation. 

Counsel  of  the  minor  cites  Art.  1607  of  the  Civil  Code,  which 
declares  that:  '<  When  at  the  death  of  the  testator  there  are  heirs 
to  whom  a  certain  proportion  of  the  property  is  reserved  by  law 
these  heirs  are  seized  of  right  by  his  death  of  all  the  effects  of  the 
succession  and  the  universal  legatee  is  bound  to  demand  of  them  the 
delivery  of  the  effects  included  in  the  testament,"  as  establishing 
beyond  question  that  it  was  the  duty  of  J.  H.  McNeely  to  have  made 
a  demand  upon  the  tutrix  for  the  delivery  of  the  portion  left  legally 
po  him  by  the  will,  and  that  he  not  having  done  so  the  entire  property 
should  be  held  in  law  as  to  have  been  constantly  in  the  actual  pos- 
session of  the  minor  up  to  the  present  time  in  so  far  as  a  right  to 
fruits  and  revenues  is  concerned. 

The  article  in  question,  whatever  may  be  its  scope  or  interpreta-* 
tion,  was  clearly  not  intended  to  apply  to  a  case  where  a  succession 
is  accepted  under  benefit  of  inventory,  and  where  its  property  has 
never  been  placed  in  the  actual  possession  of  such  heir,  but  has,  on 
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the  contrary,  been  legally  placed  under  the  administration  and  in  the 
actual  posBession  of  a  testamentary  execntor  who  is  himself  the  uni- 
Teraal  legatee  of  the  deceased,  and  this  is  the  case  at  bar  (Bird  vs. 
Jones,  6  An.  648). 

We  are  of  the  opinion  that  when  the  universal  legatee  is  himself 
the  testamentary  executor  appointed  by  the  will  and  on  his  petition 
to  the  court  the  will  has  been  probated  and  ordered  ex  onted 
aeoording  to  its  tenor  and  he  has  qaalifted  and  take  a  into  bis  actual 
possession  the  property  of  the  snooession  and  assumed  thi  liqaida- 
tlon  of  the  estate,  there  is  no  bisis  whatever  for  the  contention  that 
the  fruits  and  revenues  of  the  thing  or  objects  legally  bequeathed  to 
the  universal  legatee  belong  to  the  heir. 

IBven  in  the  special  cases  to  which  Art.  1607  may  be  held  to  refer 
the  next  article  provides  that,  *'  nevertheless,  in  those  cases  the  uni- 
versal legatee  will  have  the  enjoyment  of  the  effects  included  in  the 
testament  from  the  day  of  the  decease  if  the  demand  for  the  delivery 
has  been  made  within  a  year  from  that  period ;  if  not,  enjoyment 
will  only  commence  from  the  day  of  the  jadlciai  demand  or  from  the 
day  on  #hich  the  delivery  has  been  agreed  upon."  The  law  did  not 
contemplate  that  the  universal  legatee  in  the  actual  possession  of 
the  objects  bequeathed  to  him  under  the  will  should  make  a  demand 
for  delivery  from  one  not  in  possession.  We  think  a  judicial  demand 
made  by  the  universal  legatee  for  the  probite  of  the  will  for  an 
order  for  its  execotlon  and  the  placing  of  himself  in  possession  under 
the  will  is  a  sufficient  demand  for  delivery  of  his  legacy  to  cut  off  the 
possibility  of  the  froits  and  revenues  of  the  chinat  leg  illy  bequeathed 
to  him  thereafter  enuring  to  the  benefit  of  the  legal  heir. 

Article  1628  of  the  Oivil  Oode  declares  that  the  testamentary 
executor  who  has  the  seisin  of  the  effects  of  the  succession  and  who 
Is  at  the  same  time  a  legatee  is  n>t  boaad  to  d^mini  the  delivery  of 
his  legacy;  that  he  can  retain  it  in  his  posseision  subject  to  the 
obligation  mentioned  In  Art.  1627  of  biing  b9nnd  to  give  it  up  for 
the  purpose  of  contributing  to  the  payment  of  debts  in  case  it  be 
liable  for  any.  It  is  true  that  Art.  1628  has  direct  reference  to  the 
case  of  a  testamentary  executor  who  is  a  particular  legatee,  but  we 
think  the  provisions  of  that  article  fairly  extend  to  the  case  of  a 
oniversal  legatee  situated  as  is  the  universal  legatee  under  the  oir- 
eumstancea  -of  this  case,  in  their  bearing  upon  the  question  of  the 
68 
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fraits  and  revenaes  of  the  thing  legally  bequeathed  to  the  nniversal 
legatee.  . 

What  we  have  said  does  not  refer  to  the  qaestion  of  the  froits  and 
reyenaes  of  that  portion  of  the  thing  which  the  universal  legatee 
may  have   taken   possession  of  which  did  not  and  could  not  legally 
belong  to  him  or  pass  to  him  under  the  will,  but  which  remained  in 
and  belonged  to  the  heir.    That  presents  a  different  question.     We 
liimply  say  that  the  fruits  and  revenues  of  that  portion  of  the  prop-: 
erty  of  the  succession  of  L.  McNeely  which  was  legally  bequeathed 
(the  will  to  the  extent  of  two-thirds  having  been  sustained)  to  J.  H. 
McNeely,  and  which  went  originally  into  his  possession  as  testa- 
mentary executor,  belonged  to  the  universal  legatee.     We  think  he 
had  the  right  quoad  the  {.laiatiff  to  consider  that  portion  as  bis  own, 
to  so  deal  with  it,  subject  to  such  rights  on  the  part  of  the  heir  and  such 
liability  on  the  part  of  the  legatee  as  would  result  from  the  owner? 
ship  of  the  heir  of  an  undivided  interest  in  that  property  under  the 
circumstances  of  this  case.     We  leave  out  of  view  in  this  connection 
any  discussion  as  to  what  the  situation  would  be  were  rights  of  cred- 
itors involved.    The  question  before  us  is  freed  from  that  complica- 
tion. What  those  rights  and  liabilities  were  in  respect  to  the  plaintiff, 
we  will  hereafter. have  to  ascertain  and  declare. 
.   We  may  say  at  once  that  the  taking  possession  by  the  executor  of 
the  property  mentioned  has  not  had  as  its  effect  the  discharge  of  the 
executor.     He  is  still  executor  and  his  account  is  properly  before  lu 
for  examination.     Succession  of  S terry,  38  An.  864 ;    Succession  of 
Frances,   49   An.    1732.     The   first  question  with  reference  to  that 
account  which  we  will  take  up  is  that  of  the  costs  and  attorney's 
fees  in  the  matter  of  the  suit  of  McNeeley  vs.  McNeeley,  47  An* 
1821,  and  those  incurred  in  the  general  settlement  of  the  estate. 

Counsel  claim  that  a  forced  heir  is  a  ^Vcreditor"  to  the  amount  of 
his  legitime  of  one -third  of  the  estate  as  it  existed  at  the  .date  of  the 
death  of  the  testator,  and  that  this  amount  he  is  entitled  to  take  aa 
of  that  date,  not  reduced  by  succession  cqsts  and  charges  and  attor- 
ney's fees. 

Oounsels  claim  that  the  minor's  position  is  that  of  a  creditor 
is  inconsistent  with  those  advanced  on  his  behalf  in  other  portions 
of  their  argument.  It  is  true,  that  forced  heirs  have  sometimes,  in 
some  respects,  been  assimilated  to  creditors,  but  it  is  very  clear  thst 
that  is  not  their  legal  atatus. 
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When  a  person  dies  in  Louisiana,  leaving  descendants,  they  be-* 
come  at  the  instant  of  his  death  his  heirs.     Of  this  Hatus  they  can 
not  be  fleprived  by  their  ancestor,  unless  through  legal,  disinfaer^ 
ison  for  legal  cause.     In  the  absence  of  testamentary  dispositions, 
the  law  by  its.own  force  determines  the  extent  of  their  respective 
portions,  but  it  allows  the  ancestor  within  limits  fixed  and  an- 
nounced by  itself  to  modify  those  proportions,  subjecting  any  modi- 
fication' mkde  by  him  in  excess  of  this  limit  to  successful  reduction 
by  the  heir  to  within  those  permitted.    This  power  of  the  ancestor 
to  thus  alter  by  the  exercise  of  his  own  will  the  extent  of  the  rights 
of  his  descendants  in  his  succession  does  not  result  in  transforming 
their  status  from  that  of  heirs  to  creditors.     Of  that  status  they  can 
not  be  deprived  by  the  act  of  their  ancestor.     It  is  by  reason  of  that 
fact  and  of  their  forced  If  gal  right  to  be  maintained  in  their  claims 
as  heirs  to  the  portion  which  as  such  the  law  has  reserved  to  them 
if  they  elect  to  claim  the  same  that  they  are  designated  as  forced 
heirs.     It  is  only  under  their  status  as  heirs  that  they  can  claim  this 
proportion  known  as  the  legitime.    The  seizin  which  they  are  de- 
clared in  Art.  1607  of  the  Civil  Code  to  have,  is  not  peculiarly  and 
Specially  given  to  them  as  <^  forced  heirs,"  but  is  given  to  them  by 
law  as  **  heirs"  of  their  father.  The  seizin  is  not  '^  granted"  to  them 
through  that  article.     It  is  simply  recognized  therein  in  its  bear- 
ings  and    consequences  upon  the  special   condition  of   affairs  to 
which  that  article  refers.     The  articles  of  the  Code  in  describing 
and  fixing  the  rights  and  obligations  of  these  forced  heirs  evidently 
contemplate  cases  where  the  reserve  should  have  been  trenched  upon 
either  by  the  donations  inter  vivos  or  the  testamentary  dispositions  of 
tlie  ancestor,  and  where  they  are  forced  to  fall  back  for  their  protec- 
tion upon  their  legal  right  reserved  to  them  by  law,  hence  it  is  that 
they  are  careful  to  place  themselves  before  the  court  exclusively  as 
heirs  occupying  the  position  assigned  them  by  law  as  such.    What  is 
that  position?  It  is  certainly  not  that  claimed  by  the  tutor  of  holding 
the  full  amount  of  the  proportion  allowed  them  by  the  law  entirely  re- 
gardless of  the  debts  of  the  deceased  and  entirely  regardless  of  legal 
costs  and  attorney's  fees  properly  and  legally  chargeable^as  such  U> 
the  entire  estate  for  the  purpose  of  its  general  settlement  out  of  the 
property  belonging  to  the  succession  at  the  date  of  its  opening.     The 
forced  heir  may,  by  claiming  as  such,  as  an  heir  under  benefit  of 
Inventory,  escape  direct  personal  liabUity  for  the  debts  and  charges 
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of  the  saccession,  bat  in  fixing  the  reserve,  the  law  has  not  ordered 
it  to  be  established  regardless  of  payment  of  the  succession  debts  and 
ebarges  oot  of  the  property  belonging  to  the  saocession  at  its  open- 
ingy  thoQgh  certain  charges  are  excluded  by  express  provision  of  law, 
aSy  for  instance,  the  commissions  of  executors  as  declared  in  Art. 
1687  of  the  Oivil  Oode  and  the  costs  of  delivery  as  declared  in  Art. 
1632. 

The  qoestion  of  costs  and  attorney's  fees  is  complicated  in  this  liti- 
gation by  the  particolar  manner  in  which  plaintiff  brought  his  salt 
and  that  in  which  it  was  defended.  The  actipn  was  primarily  one 
to  have  declared  null  and  void  in  its  entirety  tha  will  of  Ludlow 
licNeely,  coupled  with  a  demand  as  resulting  from  such  nullity  for 
the  ownership  and  possession  of  the  entire  property  with  its  fraits 
and  revenues  from  the  date  of  his  death,  and  contingently  and  sab- 
sidiarily  tor  the  reduction  of  the'  legacy  to  the  disposable  portion, 
with  a  contingent  demand  for  the  ownership  and  possession  of  an 
undivided  one-third  of  the  property  and  one-third  of  its  revenaea 
from  the  same  date. 

The  defence  on  the  part  of  the  executor  was  an  insistence  upon 
the  validity  of  the  will  as  written,  coupled  with  a  denial  that  the 
plaintiff  was  the  legitimate  child  and  heir  of  the  deceased.  This 
denial  struck  at  his  right  either  to  attack  the  will  as  a  whole,  or  to 
ask  for  a  reduction  of  the  legacy  to  the  disposable  portion. 

Plaintiff's  demand  in  so  far  as  it  attacked  the  entire  will  was  not 
in  aid  of  his  UgUime  or  reserve,  but  as  a  general  legal  heir  seeking 
to  be  decreed  to  be  the  sole  heir  in  the  succession.  He  was  cast  in 
the  action  to  the  extent  that  he  was  proceeding  upon  that  line  of 
attack,  and  the  executor  was  Justified  on  that  same  line  in  the  de- 
fence he  made  upon  that  special  issue.  Had  the  suit  contained  no 
other  issue  and  claimed  no  other  than  that  paitlcular  relief,  plaintiff 
would  unquestionably  have  had  the  costs  of  the  suit  thrown  upon 
him,  and  the  executor  would  have  been  entitled  to  costs  and  rea- 
sonable attorney's  fees  (Succession  of  Hasley,  27  An.  580). 

Dallos  and  Verge,  under  Art.  1016,  0.  N.  (our  Art.  1684),  under 
the  No.  10,  refers  to  a  decision,  the  syllabug  of  which  was  to  the 
effect  that:  *'L' article  1016  qui  porte  que  les  frais  de  d6livranoe 
d'nn  legs  ne  peuvent  jamais  6Dre  pris  sur  la  reserve  ne  met  par 
obstacle  a  ce  que  ces  frais  solent  comprjs  dans  la  condemnation  anz 
d^pens  centre  le  r6iervataire  par  le  jugement  qui  a  repouas6 
action  en  nullit6  du  testament." 
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We  have  seen  that  plaintiff  *8  action  contained  a  contingent  demand 
in  which  he  was  successfal  for  a  redaction  to  the  disposable  portion 
of  the  legacy  made  in  the  will. 

With  reference  to  that  portion  of  the  ckse  this  court  held  that  the 
attack  npon  the  legitimacy  and  heirship  of  the  plaintiflf  was  totally 
unwarranted  by  the  law.  That  the  child  thongh  born  after  a  sepa- 
ration from  bed  and  board  was  born  in  wedlock  and  therefore  had 
bad  bis  status  as  a  legitimate  child  and  heir  irrevocably  fixed  by  the 
fact  that  the  father  had  not  bronght  before  his  death  and  within 
the  time  fixed  for  snch  an  action,  an  action  **  en  desaveu"  of  the 
child.  The  executor  was  aware  of  the  fact  that  no  anch  action  had 
been  brobght  by  the  father.  He  had  knowledge  of  the  fact  of  the 
existence  of  the  child,  and  that  it  had  been  born  duripg  marriage 
before  the  bonds  of  matrimony  had  been  finally  broken,  and  he 
mast  be  held  in  law  to  have  known  that  the  special  defence  he  set 
up  was  unauthorized  anrl  unwarranted. 

Had  the  plainti£F  limited  his  action  to  a  claim  for  a  reduction  of 
the  legacy  made  in  the  will  to  the  disposable  portion,  and  had  he 
been  met  with  the  defence  that  he  was  not  the  child  and  heir  of  the 
deceased,  judgment  would  have  been  rendered  and  should  have  been 
rendered  in  his  favor  for  costs.  We  do  not  think,  under  the  circum- 
stances of  this  case,  opponent  can  be  made  responsible,  directly  or 
indirectly,  for  any  portion  of  the  costs  incurred,  in  the  attempt  to 
make  that  defence  good,  nor  for  the  fees  of  the  attorneys  employed 
for  that  purpose.  The  error  of  law  into  which  the  testamentary 
executor  and  universal  legatee  fell  as  to  his  right  to  set  up  this 
apecial  defence,  and  his  belief  that  any  estoppel  which  might  have 
struck  the  father  on  this  subject  did  not  reach  to  him,  did  not  have 
the  effect  of  authorizing  the  executor  to  charge  up  those  piQrticular 
<!08tB  and  attorney's  fees  to  the  succession.  He  must  sustain  them 
himself.  The  evidence  shows  that  the  attorneys  in  the  suit  of 
McNeely,  Tutrix,  vs.  J.  H.  McNeely,  stipulated  for  a  fee  of  two 
hundred  and  fifty  dollars  for  contesting  the  legitimacy  and  heirship 
of  opponent.  That  amount  is  includ<9d  in  the  sum  of  twelve  hundred 
and  fifty  dollars,  which  figures  on  the  account  as  an  item  for  attor- 
ney's fees  and  should  be  struck  out.  The  costs  incurred  in  the  case 
of  McNeely,  tutrix,  must  be  separated ;  those  incurred  in  attempting 
to  defeat  the  heirship  of  opponent  should  be  changed  entirely  to  J. 
H.  McNeely  individually ;   the  balance  is  a  proper  general  charge 
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against  the  sDceession.    The  District  Oonrt  shonld  make  the  separa- 
tion and  apportionment  of  these  costs. 

We  are  of  the  opinion  that  the  executor  is  entitled  to  charice  op,  aa 
a  charge  against  the  succession,  the  costs  incurred  in  the  general 
settlement  of  the  succession,  as  also  reasonable  fees  for  servlcea  of 
attorneys  rendered  necessary  for  that  purpose  (0.  G.  1682 ;  Sacces- 
sion  of  Lizzie  Dean,  3d  An.  869).  Funeral  expenses  and  expenses  of 
last  illness  are  also  chargeable  to  the  succession  (88  An.  869)  •  The 
testamentary  executor  being  also  a  legatee  is  not  entitled  to  com- 
missions (O.  0.  1689) . 

The  executor  is  entitled  to  charge  up  the  amounts  paid  by  him  on 
the  mortgage  notes  held  against  the  property  and  for  the  taxes  paid 
by  him  on  the  property. 

We  next  consider  the  claim  made  by  the  plaintiffs  for  fruits  and 
revenues.  His  right  to  the  same  must  be  limited  to  a  claim  for  fraits 
and  revenues  upon  one  ubdivided  third  of  the  property,  that  being 
the  extent  of  his  interest  in  the  ownership  of  the  property  under  oar 
decision  in  the  case  of  McNeely,  Tutrix,  vs.  McNeely,  Executor,  47 
An.  1825.  He  claims  that  they  are  due  from  the  date  of  the  death 
of  his  father.  We  have  already  stated  that  J.  H.  McNeely  must 
be  held  to  have  had  knowledge  of  the  existence  of  the  plaintiff's 
claim,  as  the  legitimate  child  of  Ludlow  McNeely,  to  one  undivided 
third  of  his  estate,  and  of  the  rightfulness  of  that  claim.  The  effect 
of  that  knowledge  was  to  make  him,  to  the  extent  of  his  taking  pos- 
session of  that  undivided  third,  a  possessor  in  bad  faith.  He  did  not, 
though  having  this  knowledge,  make  the  minor  a  party  in  any  way 
to  the  proceedings  for  the  probating  and  execution  of  the  will,  and 
the  course  which  he  subsequently  took  iu  contesting  to  the  bitter  end 
the  legitimacy  and  heirship  of  the  child  makes  it  certain  that  bad 
plaintiff,  through  her  tutrix,  made  any  demand  upon  him  cU  that  time 
for  joint  possession  of  the  property,  it  would  have  been  peremptorily 
refused  by  the  executor. 

It  is  admitted  that  the  rental  of  the  property  is  worth  ./Ifteen  hun- 
dred dollars  per  year  over  and  above  all  improvements  for  the  year 
1893,  and  each  succeeding  year  included  in  the  executor's  accounts. 
The  account  should  be  so  framed  as  to  charge  the  executor  for  the 
year  1898,  and  each  succeediug  year,  at  that  rate  as  for  rent,  bat 
these  rents  should  be  made  to  enure  one -third  to  opponent,  and  two- 
thirds   to   the   universal  legatee.     The  right  of  the  opponent  as  to 
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rents  for  years  later  than  the  period  covered  by  the  accounts  shoald 
be  and  is  reserved  and  left  open. 

The  effect  of  placing  J.  H.  McNeely  in  the  attitude  of  a  quast- 
tenant,  chargeable  as  for  rent,  is,  while  entitling  him  to  the  crops,  to 
make  him  responsible  himself  for  and  to  relieve  opponent  from  any 
responsibility  for  the  expenses  incurred  in  the  cultivation  of  and 
administration  of  the  property  as  such  (including  overseer's  wages) 
daring  the  period  of  his  holding  the  property  under  those  conditions 
— this  does  not  include  permanent  improvements  upon  the  property, 
but  does  include  the  ordinary  incidental  repairing  of  buildings  and 
clearing  of  land. 

In  respect  to  the  permanent  improvements  placed  by  J.  H. 
McNeely  upon  the  property  it  must  be  borne  in  mind  that  when 
placed  there  by  him  he  held  an  interest  of  two  undivided  thirds 
in  the  property — opponent  holding  the  other  undivided  third  interest. 
The  rights  and  obligations  of  parties  have  to  be  considered  in  view  of 
such  being  the  relations  between  them.  We  understand  the  parties  to 
say  that  they  have  come  to  an  agreement  in  respect  to  the  gin  house,  the 
two  gin  stands,  the  boiler  and  engine,  the  steam  cotton  press  and  fix- 
tures and  the  grist  mill,  which  are  borne  upon  the  account — that  they 
are  recognized  by  opponent  as  being  the  individual  property  of  J.  H. 
McNeely,  and  that  he  has  the  right  to  remove  the  same  from  the 
property.  The  District  Court  should  so  decree  and  give  effect  to 
this  agreement. 

We  think  the  rights  of  J.  H.  McNeely,  as  resulting  from  permanent 
improvements  placed  by  him  on  the  property  other  than  those  cov- 
ered by  the  admission  referred  to  should  be  reserved  for  consid- 
eration and  determination  in  an  action  of  partition  between  opponent 
and  himself.  They  are  not  passed  on  by  us,  but  are  reserved.  We 
tuink  that  the  amount  chargeable  to  the  succession  for  attorney's 
fees  for  the  general  settlement  of  the  succession  up  to  date,  instead 
of  being  two  thousand  dollars  as  charged  in  the  account,  should 
be  reduced  to  and  it  is  hereby  fixed  at  twelve  hundred  dollars. 

We  think  we  have  passed  upon  all  of  the  disputed  items  of  the 
accounts  now  covered  by  the  oppositions.  It  is  possible  we  may  not 
have  done  so,  as  matters  have  been  presented  to  us,  in  some  respects, 
in  a  very  unsatisfactory,  desultory  manner.  As  some  of  these  items 
need  re- examination  for  decision,  and  as  over  a  year  has  elapsed 
since   the  accounts  were   presented,  we  think  the  best  course  to 
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pnrsae  wHl  be  to  reverse  the  jadgment  appealed  from  and  to  set 
aside  the  accounts  filed  and  remand  the  cause  for  the  filing  of  a  new 
account  under  and  through  which  the  rights  of  parties  can  be  finally 
determined  and  fixed. 

Por  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  appealed  from  be  and  the  same  is 
hereby  annulled,  avoided  and  reversed,  and  the  accounts  filed  by  the 
executor  are  hereby  set  aside,  and  it  is  now  ordered,  adjudged  and 
decreed  that  this  cause  be  remanded  to  the  District  Court  with 
orders  to  that  court  to  order  the  testamentary  executor  to  recast  his 
account  and  make  it  conform  to  the  views  herein  expressed  and 
decided,  and  to  render  judgment  on  the  rights  and  obligations 
of  parties  according  to  the  same.  Costs  of  appeal  to  be  paid  by  the 
parties  in  the  proportion  of  one -third  and  two -thirds,  two -thirds  by 
the  universal  legatees,  and  one -third  by  the  opponent  and  heir. 


No.  12,761. 
Succession  of  Mbs.  Hblbk  C.  Haley. 

In  lixing  the  yalne  ot  tevs  dti*'  by  a  surcesRinn  for  professional  serrioes  of  phy- 
Bloians,  the  court  fa  justified  in  taking  Into  oonalderatlun  the  value  of  the  sue- 
cession. 

The  claim  that  from  the  moment  more  tlian  one  physician  Is  called  in  and  attendi 
regularly  upon  a  case,  f- very  visit  made  by  every  physician  employed  takes 
rank  as  a  "consultation/'  can  not  be  listened  to.  Succession  of  l>uclo«»  11 
An.  i07. 

Prescription  pleaded  against  a  privileee  or  mortgage  should  not  be  permitted  to 
be  urged  against  the  debt  wliich  the  privilege  or  mortgage  secures.  The  court 
should  not  extend  the  plea  beyond  its  terms.   C.  C.  846.H. 

Upon  an  application  by  a  nHturui  mritber  residing  in  New  York  to  be  appointed 
tutrix  of  her  minor  child  living  her(>,  It  Is  the  duty  of  the  court  to  look  after 
the  good  of  the  child  rather  than  consider  the  feelings  of  the  mother.  Where 
it  Is  convinced  that  It  Ik  for  the  interest  and  good  of  the  latter  that  the  child 
and  its  property  should  not  be  taken  from  the  Jurisdiction  of  the  Louifiana 
courts  and  beyond  their  supervision,  the  application  should  not  be  granted. 

APPEAL  from  the  Civil  District  Court  for  the  Pariah  of  Orleanf. 
EllU,  J. 


Horace  E,  Upton  and  Farrar,  Jona$^  Kruttsohnitt  dt  Qurley  for  Ana- 
tole  A.  Ker,  individaally,  as  testamentary  executor  and  applicant  for 
appointment  as  testamentary  tutor,  Appellant. 


FIFHETH  ANNUAL  RBP0RT9,  1898.  841 

Bucoesslon  of  Haley. 


Albert  VocrhieSj  Henry  Chiapella  and  W.  J.  Formento  for  Drs.  For- 
mento,  Matas,  Larue  and  Mioton,  Opponents,  Appellees. 


Samuel  L,  Qilmore,  City  Attorney,  and  W.  A,  Sommervilley  Assist- 
4int  City  Attorney,  for  City  of  New  Orleans,  Opponent,  Appellee. 


Ar^i^ued  and  submitted  May  21,  1898. 
Opinion  banded  down  May  80,  1898. 
Rehearing  refused  June  13,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Several  distinct  matters  are  included  in  tbe 
appeal  in  this  court  under  tbe  above  title,  brought  up  in  one  and  the 
same  transcript. 

Tbe  executor  of  tbe  estate  having  filed  a  provisional  account  in 
^hich  Dr.  Formento  was  placed  as  a  privileged  creditor  for  seven 
hundred  and  fifty  dollars  for  medical  services  rendered  to  the 
•deceased,  and  Dr.  Matas  for  two  hundred  and  fifty  dollars,  and  in 
^hich  Drs.  Larue  and  Mioton  were  entirely  left  out,  the  parties 
named  filed  opposition  thereto,  Dr.  Formento  claiming  to  be  a  cred  - 
itor  for  three  thousand  two  hundred  and  sixty  dollars.  Dr.  Matas  for 
five  hundred  dollars  and  Drs.  Larue  and  Mioton  each  for  one  hun- 
dred dollars. 

The  executor  having  failed  to  recognize  a  claim  advanced  against 
the  succesion  by  the  city  of  New  Orleans  for  city  taxes  on  personal 
property  for  the  years  1884  to  1895,  inclusive,  with  interest,  and 
also  for  certain  taxes  on  real  estate,  the  city  filed  an  opposition  to 
the  account.  Mrs.  Jeannette,Prescott,  as  natural  tutrix  of.her  child, 
Charles  M.  Taiie  (universal  legatee  of  the  deceased),  opposed  the 
claim  for  taxes,  pleading  the  prescription  of  three  years,  in  bar  of 
the  tax  lien  and  privilege.  She  prayed  that  the  demand  for  taxes 
be  rejected.  The  District  Court  sustained  the  opposition  of  Dr.  For- 
mento, according  him  twenty- five  hundred  dollars,  and  that  of  Dr. 
Matas,  according  him  three  hundred  and  seventy -five  dollars  It 
ordered  Drs.  Larue  and  Mioton  to  be  each  placed  on  the  account 
for  seventy-five  dollars.  It  sustained  the  opposition  of  the  cfty  of 
New  Orleans  for  city  taxes  to  the  amount  of  the  several  tax  bills 
sued  upon,  with  interest  as  prayed  for. 
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A  new  trial  having  been  g^nted,  the  court  amended  its  former 
judgment,  redacing  Dr.  Formento's  claim  as  a  creditor  to  one  thoa- 
sand  dollars  and  that  of  Dr.  Matas  to  three  hundred  dollars,  and 
according  to  Drs.  Larue  and  Mioton  twenty  dollars  each. 

It  recognised  the  city  of  New  Orleans  as  a  creditor,  as  per  tax  bills 
sued  on  for  city  taxes  on  real  estate  for  the  years  1898,  1894  and 
1895,  but  decreed  all  the  other  taxes  claimed  barred  by  the  prescrip- 
tion pleaded. 

The  executor  appealed. 

All  of  the  opponents  asked  that  judgment  be  amended.  The  city 
prayed  that  it  be  amended  by  recognizing  it  as  an  ordinary  creditor 
for  the  taxes  on  movables,  as  shown  by  the  tax  bills  on  which  it 
declared. 

The  District  Judge,  in  assigning  reasons  for  the  modification  of  his 
original  judgment,  stated  that  be  had  not  altered  Ibis  mind  as  to  the 
actual  value  of  the  services  rendered  by  the  different  physicians, 
but  that  the  succession  was  much  smaller  in  value  than  he  had  be- 
lieved it  would  be,  and  that  that  fact  was  a  proper  element  for  con- 
sideration in  determining  the  amount  of  the  fees  which  should  be 
recognized;  *'  that  the  property  of  the  succession  had  depreciated, 
rents  had  ceased,  and  there  was  little  left." 

This  court  is  not  advised  of  the  condition  of  the  estate.  The  Dis- 
trict Couri  was  justified  in  fixing  the  fees,  in  taking  into  considera- 
tion the  value  of  the  succession,  by  the  following  decisions:  Suc- 
cession of  Mager,  12  Rob.  418;  Succession  of  Virgin,  18  An.  42;  Suc- 
cession of  Linton,  21  An.  130;  Gzarnowski  vs.  Succession  of  Zeyer, 
85  An.  798;  Breaux,  Fenner  &  Hall  vs.  Francke,  30  An.  336. 

We  do  not  think  that  we  would  be  warranted  in  declaring  error  in 
the  judgment  appealed  from  in  these  particular  respects. 

We  think  it  not  amiss,  however,  to  say,  that  we  fully  concur  with 
the  opinion  of  this  court  expressed  in  the  Succession  of  Duclose,  11 
An.  406,  in  reference  to  the  legality  of  an  extra  charge  for  the  visits 
of  a  physician,  based  simply  upon  the  fact  that  more  than  one  phy- 
sician should  have  been  called  in,  and  should  have  regularly  attended 
the  patient. 

We  think  the  amendment  asked  for  by  the  city  of  New  Orleans 
should  be  made.  The  plea  of  prescription  set  up  in  the  District 
Court  was  simply  as  to  the  lien  and  privilege  by  which  the  taxes  on 
personal   property    stood    secured.      The    court    should    not  have 
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extended  the  plea  beyond  its  terms  (0.  C.  8468).  The  judgment  of 
the  District  Oonrt  in  favor  of  the  city  of  New  Orleans  is  therefore 
hereby  amended  so  as  to  recognize  it  as  an  ordinary  creditor  of  the 
soccession  of  Helen  0.  Haley  for  the  amount  of  the  taxes  on  personal 
property  (as  shown  in  the  tax  bills  for  sach  taxes  declared  on) ,  with 
interest  thereon  as  prayed  for,  and  the  executor  is  directed  to  pay 
the  same  as  •such  in  dae  course  of  administration ;  the  judgment 
appealed  from  in  favor  of  the  city  of  New  Orleans,  against  the  said 
snccession,  is  otherwise  hereby  affirmed.  The  judgments  in  favor  of 
Dr.  Felix  Formento,  Dr.  Rudolph  Matas,  Dr.  Felix  A.  Larue  and  Dr. 
Bngene  J.  Mioton  against  the  said  succession  are  hereby  affirmed. 

The  second  question  involved  in  this  matter  is  the  correctness  or 
incorrectness  of  the  District  Oourt  in  confirming  Miss  Jeannette 
Prescott  as  natural  tutrix  of  the  minor,  Charles  M.  .Taite.  She  was 
once  before  confirmed  as  such  tutrix  by  that  court,  but  on  appeal  to 
the  Supreme  Oourt  the  judgment  was  reversed  and  the  order  of 
appointment  was  set  aside,  as  will  be  seen  by  reference  to  the  report 
of  the  case  in  the  49th  An.  710. 

On  the  return  of  the  cause,  she  made  a  second  application  for 
appointment  and  confirmation  as  natural  tutrix  of  said  minor.  After 
hearing  evidence,  the  District  Court  granted  her  prayer,  and  she 
was  confirmed  as  such. 

It  is  established  by  the  evidence  that  the  applicant  is  the  natural 
mother  of  the  child ;  that  she  was  brought  to  the  city  of  New  Or- 
leans about  the  year  1887  by  the  deceased,  Mrs.  Helen  C.  Haley, 
who  then,  and  for  many  years  thereafter,  was  keeping  a  house  of 
ill  fame  in  that  city ;  that  she  was  then  about  sixteen  years  of  age  'y 
that  while  an  occupant  of  this  house  she  gave  birth  to  the  child 
referred  to.  About  the  year  1889  she  returned  to  New  York,  where 
it  appears  she  was  the  kept  mistress  of  several  different  persons. 
When  she  returned  to  New  York  she  left  the  child  with  Mrs.  Haley, 
who  had  exclusive  charge  of  him  up  to  the  time  of  her  death,  on 
the  23d  day  of  June,  1895.  Mrs.  Haley  .left  a  last  will  and  testament 
in  which  she  constituted  the  child  as  her  universal  legatee  and  re  - 
ferred  to  him  therein  as  her  adopted  child. 

In  this  will  she  appointed  Anatole  A.  Ker  her  testamentary  exec  - 
utor  and  tutor  of  the  child.  Ker  qualified  as  executor,  but  the  suc- 
cession not  having  been  yet  fully  administered,  he  failed  to  qualify 
as  tutor.     Matters  were  in  this  situation  when,  on  or  about  the  20th 
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day  of  April,  1897,  Mise  JeaoDette  Prescott  appeared,  applying,  as 

mother  of  the  child,  to  be  appointed  its  natural  tutrix.     It  was  npoo 

this  application  that  she  was  by  the  ex  parte  order  of  the  District 

Court,  which  this  court,  on  appeal,  set  aside,  confirmed  as  sacb 
tutrix. 

In  the  reasons  assigned  by  the  District  Judge  for  his  recent  action 
be  refers  to  the  very  strong  claims  which  a  mother  has  to  have 
possession  and  control  over  her  child,  and  he  expresses  bis  convic- 
tion that  the  mother  can,  as  matters  stand,  be  safely  entrusted  with 
its  care.  Without  entering  into  the  details  of  the  testimon>  in  the 
case,  we  regret  that  we  do  not  feel  justified  in  affirming  bis  Judg- 
ment. There  has  not  been  on  the  part  of  the  mother  the  interest  in 
its  welfare  manifested  which  would  indicate  any  great  affection 
toward  it.  Through  the  long  interval  between  her  departure  from 
New  Orleans  to  the  death  of  Mrs.  Haley,  we  find  no  evidence  of  her 
having  kept  in  touch  with  the  child  other  than  is  shown  in  a  single 
letter  written  in  1892,  in  which  she  refers  to  him.  While  no  act  of 
adoption  has  been  produced,  and  doubtless  none  was  passed,  the 
mother  seems  to  have  entirely  surrendered  the  child  to  Mrs.  Haley, 
who  cared  for  it  as  her  own  up  to  her  death. 

When  Mrs.  Haley  died,  she  was  supposed  to  have  left  a  very  con- 
«iderable  estate  and  it  was  only  about  fifteen  months  after  the  date 
of  the  opening  of  her  succession  that  the  mother  seems  to  have  been 
aroused  to  any  interest  in  her  son,  who,  in  the  meantime,  had  been 
placed  by  the  executor,  at  the  expense  of  thesuccesssion,  in  a  school 
presided  over  by  **•  sisters  "  of  the  Catholic  church.  The  child  is  now 
under  infiuences  which  the  mother  herself  could  not  but  commend, 
And  where  it  is,  it  will  unquestionably  receive  all  possible  care  and 
attention.  We  recognize  fully  the  claims  of  a  mother  to  have  the 
•custody  of  her  child,  but  we  are  not  satisfied  in  this  case  that  it  woald 
be  to  the  latte'r's  interest,  or  for  its  good,  that  it  should  be  taken  from 
this  jurisdiction  where  the  courts  of  this  State  could  have  no  super- 
vision over  its  future  condition. 

The  mother  is  a  resident  of  New  York,  and  is  now  in  that  State. 
Everything  points  to  an  intention  on  her  part  to  have  the  child  sent 
to  her.  She  seems,  at  the  present  time,  to  have  a  position  as  com- 
panion of  a  widow  living  in  the  city  of  New  York,  but  we  are  not 
advised  of  her  having  any  means  of  support  outside  of  what  pay  she 
can  receive  from  this  source.  What  would  become  of  her,  in  case 
she  should  lose  this  position,  we  do  not  know. 
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BulatioDB  of  that  character  are  apt  to  be  broken  at  any  moment. 
We  are  afraid  that  matters  would  drift  back  easily  to  where  they 
were  before,  and  we  are  not  convinced  that  they  have  ever  been  as 
folly  changed  as  the  District  Judge  supposes.  The  remark  made  by 
Miss  Prescott  to  the  Mother  Superior  of  the  school  where  the  child 
is,  is  calculated  to  excite  grave  suspicions  on  that  subject,  while  she 
does  not  seem  to  have  entirely  disconnected  herself  from  parties 
with  whom  she  had  formerly  associated  in  New  Orleans.  The 
ehanged  mode  of  life  upon  which  the  District  Oourt  relies  only  dates 
back  to  a  period  after  Mrs.  Haley's  death  in  1896,  when  it  became  a 
matter  of  interest  to  avoid  the  appearance  of  wrong.  It  is  to  be 
hoped  that  the  appearances  testified  to  by  the  lady  with  whom  she 
Is  now  living,  and  others,  are  genuine  and  true,  but  one  at  least  of 
the  parties  whose  depositions  are  before  us  is  referred  to  by  herself^ 
in  her  letter  to  Mrs.  Haley  in  1892,  in  terms  having  a  tendency  to 
very  much  weaken  the  force  of  what  he  has  testified  to.  It  is  our 
doty  to  look  after  the  good  of  the  child,  rather  than  the  wishes  or 
feelings  of  the  mother.  We  wish  we  could  more  satisfactorily  than 
we  do«  see  the  way  clear  to  their  both  running  in  full  accord  in  the 
same  direction,  but  as  matters  are,  we  do  not  feel  warranted  in  per- 
mitting the  judgment  of  the  District  Court  on  this  subject  to  stand. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  District  Oourt  appointing  and  con- 
firming Miss  Jeannette  Prescott  as  natural  tutrix  of  the  minor, 
Oharles  M.  Taite,  be  and  the  same  is  hereby  annulled,  avoided  and 
reversed,  and  the  appointment  set  aside. 


No.  12,860. 
A.  M.  Stbwabt  vs.  Thb  Oattlb  Company  bt  al. 

Ab  appeal  lodged  In  the  Supreme  Conrt  ■boald  be  dlsmlsied  wben  It  baa  beei> 
made  to  appear  that  tbe  appeal  bond  f  nrnlabed  by  appellant  was  set  aside  in 
the  lower  coart  fur  want  of  sofflelent  8<fcurlty,  bat  with  the  right  reseryed  to 
file  a  ntsw  bond  within  a  fixed  delay,  and  such  reserved  right  was  neyer  exer- 
cised. 

APPEAL  from  the  Fifth  Jadioial  District  Ooort  for  the  Parish  of 
Oaachita.    JPotts,  J. 


8lubb%  A  BuBieU  for  Plaintiff,  Appellant. 
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Hudson,  PotU  A  BwrMUin  for  Defendants,  Appellees. 


Submitted  on  the  face  of  the  papers  May  31, 1898. 
Opinion  handed  down  Jane  18,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  0.  J.  This  suit  was  instituted  by  the  plaintiff,  asking 
for  the  settlement  of  the  business  of  a  partnership  alleged  to  exist 
between  himself,  R.  B.  Blanks,  and  John  P.  Parker,  under  the  name 
of  the  Oattie  Oompany.  He  prayed  that  an  accounting  be  had  under 
the  direction  of  the  court,  and  that  he  have  judgment  against  his 
partners  for  the  sum  ascertained  to  be  due  him  on  such  settlement. 

The  District  Court,  as  a  result  of  the  accountinii;,  rendered  Judg- 
ment in  favor  of  each  of  the  defendant  partners  (John  P.  Parker  and 
R.  B.  Blanks)  against  plaintiff  for  the  sum  of  ninety -seven  dollars  and 
forty- eight  cents,  with  legal  interest  from  the  date  of  the  judgment. 

On  plaintiff's  petition  he  was  granted  a  devolutive  appeal,  on  fur- 
nishing bond,  with  proper  security,  in  the  sum  of  two  hundred  and 
fifty  dollars. 

Plaintiff  furnished  a  bond  for  the  amount  named,  with  securities, 
on  the  26th  of  April,  1898. 

On  the  11th  of  May,  1898,  on  motion  of  the  defendants,  Parker  and 
Blanks,  the  court  ruled  the  plaintiff  to  show  cause  why  the  bond 
furnished  should  not  be  rejected  and  set  aside  for  want  of  sufficient 
security,  movers  alleging  that  the  sureties  upon  the  bond  were  insol- 
vent. Plaintiff  answered  the  rule,  averring  the  solvency  and  suffi- 
ciency of  the  sureties. 

The  court  rendered  judgment  upon  the  rule,  setting  aside  the 
appeal  bond  on  account  of  the  insolvency  of  the  sureties,  but  granting 
plaintiff  until  the  26th  of  May,  1898,  to  give  a  solvent  security  on 
said  bond,  or  an  additional  good  and  sufficient  appeal  bond. 

The  transcript  of  appeal  having  been  lodged  in  the  Supreme  Court, 
the  appellees,  annexing  to  their  motion  the  proceedings  and  judgment 
of  the  District  Court  in  the  matter  of  the  rule  to  set  aside  the  appeal 
bond  furnished  by  the  appellant,  moved  to  dismiss  the  appeal  on  the 
grounds: 

1.  That  appellant's  bond  for  appeal  had  been  set  aside,  because  of 
the  insolvency  of  the  sureties  thereon,  by  the  lower  court. 
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2.  That  appellaots  had  failed  and  refased  to  execute  anew  appea 
bond,  or  famieh  another  and  solvent  surety  upon  said  appeal  bond, 
although  accorded  an  opportunity  to  do  so. 

8.  Because  there  is  now  no  appeal  bond  in  this  cause. 

For  the  reasons  assigned  in  the  motion  to  dismiss,  which  are  sus- 
tained by  the  evidence,  the  appeal  taken  in  this  case  is  hereby  dis- 
missed. 


No.  12,867. 
Statb  of  Louisiana  vs.  Justin  Oanoibnnb. 


60  847 

50  1324 

51  1110 
51  1113 
51  1118 

50""847 


I>efeDdflnt  Indicted  for  the  murder  of  bis  wife  asked  tbn  following  charge: 
'*  If  the  Jury  find  from  the  eyldence  that  the  accused  discovered  his  wife  In  such 
a  position  with  Delatte  as  to  conylnce  any  reasonable  man  that  they  were  In 
the  act  of  adultery,  and  that  he  was  so  incensed  and  outraged  by  the  sight  ^||   my 
that  he  lost  all  control  of  his  reason,  and  acting  under  the  oyerpowermg  influ-    55   847 
ence  produced  by  the  slffht  of  bis  shame  and  humiliation,  he  then  and  there  117   872 
drew  his  pistui  and  flred,  and  after  his  pistol  was  empty,  he  Immediately  drew  , 
a  rHZor  and  inflicted  a  wound  upon  his  wife,  from  which  she  died,  the  accused 
is  not  responsible  for  his  acts.  Hud  the  jury  must  acquit  " 
The  court  c<»rreotIy  refused  this  charge,  which  aeiked,  under  the  facts  stated,  not 
a  reduction  of  the  crime  from  murder  to  manslaughter,  but  a  "Justiflcation" 
of  the  hubband's  acts  entitling  hlni  to  an  "acquittal."  A  husband  who,  detect- 
ing his  wife  at  his  own  home.  In  the  act  of  adulter> ,  kills  her  on  the  spot,  pro- 
yoked  by  the  wrong,  though  notgullty  of  *'  murder,"  does  not  stand  **  Justified" 
In  his  act.    The  homicide  is  "  manslaughter." 
Where  A  husband, on  entering  his  home  and  finding  his  wife  in  the  act  of  adultery, 
shoots  at  the  wife's  paramour,  or  at  her,  or  at  both  Indiscriminately,  where- 
upon, the  wife,  under  the  evidence,  seizes  and  holds  her  husband  by  the  arm, 
informing  the  paramour  that  she  had  done  so,  andcalllugon  him  to  come 
and  they  would  kill  him,  the  court  should  permit  the  husband  to  introduce 
testimony  as  to  the  relative  strength  of  his  wife  and  himself  In  order  to  lay  the 
foundation  for  a  reasonable  belief  on  his  part  that  his  life  was  placed  in  dan- 
ger by  her  act,  and  for  the  purpose  of  Justifying  as  In  "  self  defence"  his  cut- 
ting her  to  detach  her  hold.    The  faot  that  the  husband  did  not  stund  "Justi- 
fied "  in  his  original  act  of  sbootlug  at  the  wifo  and  her  paramour,  did  not  out 
him  off  under  the  circumstances  stated  from  invokluurthe  doctrine  of  **  self- 
defence,"  when  In  one  of  the  after  phasei  of  the  difficulty  his  Rfe  became 
endangered  by  th^  act  of  the  wife.  The  doctrine  of  *'  agicressorship"  In  respect 
generally  to  that  of  <*  self-defence'*  should  be  relaxed  in  a  case  of  this  char- 
acter. 
iVhen  a  party  seeks  to  have  a  principle  of  law  applied  In  a  special  charge  to  the 
Jury,  he  must  present  such  a  statement  of  facts,  as  a  predicate,  as  would  make 
the  principle  of  law  Invoked  legally  applicable  under  the  evidence  to  the  par- 
ticular case. 

A  PPEAX;f rom  the  Eiffhteenth  Judicial  District  Court  for  the  Parish 
'^  of  Lafourche.     Caillottetj  J. 
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M.  J.  Ounntngham^  Attorney  General,  and  L.  O.  Jfoiae,  District 
Attorney,  for  Plaintiff,  Appellee. 


HoweU  ^  Martin  and  Clay  KnobUKh  A  San  for  Defendant,  Appel 
Unt. 


Submitted  on  briefs  Jane  13, 1898. 
Opinion  handed  down  Jane  25,  1898. 


The  opinion  of  the  coart  was  delivered  by 

NioHOLLS,  0.  J.  The  defendant,  indicted  for  the  mnrder  of  hie 
wife,  was  found  guilty  of  manslaaghter,  and  sentenced  to  impriaon' 
ment  in  the  penitentiary  for  eighteen  months. 

Third  Bill. — ^In  a  third  bill  of  exceptions,  defendant  recites  that  bis 
coansel  offered  to  prove  on  cross-examination  of  Dora  Patnaati,  a 
witness  for  the  State,  that  the  defendant  and  his  wife  had  had  a 
straggle  began  by  her,  the  wife,  in  which  she,  prior  to  any  ngftree^on 
or  hostile  demonstration  made  against  her,  bad  attempted  to  disarm 
defendant  so  as  to  protect  Delatte,  who,  the  evidence  showed,  had 
been  caught  by  defendant  in  defendant's  bedroom  near  defendant's 
wife,  with  his  (Delatte's)  pants  unbuttoned  and  suspenders  down, 
and  that  it  was  only  after  said  struggle  begun  by  the  wife  that  he^ 
defendant,  cut  her  with  a  razor,  and  thereupon  counsel  attempted  to 
prove  by  Dora  Putnam  that  the  deceased  was  much  stronger  physi- 
cally than  he  was,  but  he  was  not  permitted  to  make  the  proof  under 
objections  made  by  the  State  and  sustained  by  the  court. 

The  court,  in  reference  to  this  matter,  says  thai  it  had  stated  the 
status  of  the  case  on  this  point  in  the  bill  of  exceptions  taken  to  the 
court's  refusal  to  admit  the  testimony  of  the  witness  Delatte  on  the 
same  point,  and  the  reasons  therein  assigned  for  the  court's  refosal 
it  reiterated  with  the  additional  statement  that  the  court  did  not 
refuse  to  allow  the  witness  Putnam  to  testify  as  to  the  straggle  or 
tussle  between  the  defendant  and  his  wife,  but  on  the  contrary 
allowed  her  evidence  on  this  score  to  go  before  the  jury,  as  counsel 
practically  admitted  in  the  statement  of  facta  referred  to  and 
annexed  to  another  bill  taken  on  the  trial  in  the  presence  of  aceoed 
and  his  counsel;  that  the  court  did,  however,  refuse  to  permit  this 
witness  to  testify  to  the  superior  strength  of  the  wife  for  the  reasons 
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stated  in  other  bills  and  reiterated,  viz. :  That  a  full  view  of 'the  ease 
showed  the  aconsed  to  have  been  the  ags^ressor  in  the  first  instance 
against  the  witness  Delatte,  who  was  in  the  room  with  his  wife,  or 
against  both  indiscriminately,  and  that  whatever  struggle  ensaed 
between  him  and  deceased  was  but  an  incident  of  his  original  act  of 
aggression,  from  which  he  had  not  desisted  in  good  faith,  and  for  the 
further  reason  that  at  the  time  of  the  struggle  for  the  pistol,  the  fir- 
ing by  the  deceased  had  stopped  and  the  post-mortem  examination 
showed  that  two  bullets  had  entered  the  deceased's  body. 

Fourth  Bill. — In  a  fourth  bill  of  exceptions  it  is  recited  that  after 
evidence  had  been  offered  which  defendant's  counsel  fully  believed 
had  abundantly  shown  that  as  between  defendant  and  his  wife,  the 
wife  in  the  struggle  between  them  which  led  to  the  killing  was  the 
aggressor,  and  when  counsel  were  proceeding  to  prove  that  the  wife 
was  much  more  powerful  than  the  husband  on  the  State's  objection 
that  the  defence  had  not  laid  the  proper  foundation  for  the  intro- 
duction of  proof  as  to  the  relative  strength  of  the  wife  and  husband. 

Defendant  was  not  permitted  to  make  such  proof  by  reason  of  the 
court  sustaining  the  objections  made.  That  thereupon  counsel 
reserved  bill  of  exceptions  and  asked  the  court  to  order  that  all  the 
evidence  just  taken  on  the  question  as  to  who  was  the  first  aggressor 
to  be  taken  down  in  writing,  so  as  to  annex  said  evidence  to  said 
bill  of  exceptions  under  the  provisions  of  Act  No.  118  of  1896,  but 
that  the  court  ruled  that  said  act  did  not  provide  for  the  taking 
down  of  evidence,  but  simply  provided  for  a  statement  of  facts  to 
be  taken  down,  to  which  ruling  of  the  court  defendant  reserved  a 
bill  of  exceptions.  * 

The  addendum  of  the  court  to  this  bill  states  that  the  court  caused 
a  statement  of  facts  upon  which  the  ruling  was  made  to  be  then  and 
there  taken  by  the  clerk  of  the  court  in  the  presence  of  the  accused 
and  his  counsel,  and  before  proceeding  any  further  with  the  trial, 
and  that  the  court  annexed  said  statement  to  the  bill  of  exceptions. 
The  court  stated  that  the  testimony  g^ven  in  the  statement  of  facts 
was  in  substance  that  which  was  given  by  the  witness,  Dora  Jc'at- 
nam,  at  the  time  at  issue,  and  was  taken  down  by  the  clerk  as 
dictated  by  the  judge  in  the  presence  of  the  jury,  the  accused  and 
his  counsel  and  the  witness  on  the  stand.  That  the  testimony  of  the 
witness,  Dora  Putnam,  was  the  only  testimony  which  was  sought  to 
be  reduced  to  writing,  and  in  passing  on  this  issue  as  to  whether  a 
54 
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sufflcientr  foundation  had  been  laid  to  introduce  the  proof  of  superior 
strength,  the  court  had  necessarily  to  consider  the  testimony  of 
witnesses  preceding  her  as  well  as  hers. 

The  statement  of  fact  referred  to,  after  having  recited  that  coun- 
sel for  defendant  had  elicited,  on  the  cross-examination  of  Dora 
Putnam,  a  witness  on  the  stand  in  behalf  of  the   prosecution,  that 
the  accused  had  shot  at  Femand  Delatte,  who  was  found  in  the  room 
with  his  wife,  whereupon  the  wife  had  stood  between  Delatte  and  the 
accused  in  the  attitude  of  protecting  Delatte ;  that  she  had  attempted 
shoving  defendant  aside,  whereupon  a  tussle  ensued  between  the 
husband   and   wife;    declared  that  counsel  thereupon  proposed  to 
prove  that  the  wife  was  much  more   powerful  than  the  husband, 
when  the  District  Attorney  objected  to  such  evidence  and  the  court 
sustained  the  objection.    That  the  objection  was  sustained  for  the 
reason  that,  in  the  opinion  of  the  court,  the  evidence   produced  on 
the  trial  by  the  witness  on   the  stand  and  a  prior  witness  satisfied 
the  court  that  the  accused  was  the  orig^aal  aggressor,  and  there  was 
no  evidence  to  show  that  he  had  desisted  from  the  fight  in  good  faith; 
that  the  accused   was  the   original  aggressor  as  against  Fernand 
Delatte,  who  was  with  his  wife  in  the  room  when  the  whole  difficulty 
began.    That  the  court  considered  the  tussle  between  the  accused 
and  his  wife  was  a  part  and  incident  of  the  whole  diflSicnlty. 

Sixth  Bill. — The  sixth  bill  was  taken  to  the  refusal  of  the  court  to 
give  the  following  requested  special  charge  to  the  jury : 

*'  If  the  jury  find  from  the  evidence  that  the  accused  had  good 
reason  to  believe  that  his  life  was  in  danger,  or  that  he  was  in  great 
danger  of  serious  bodily  harm,  he  had  a  right  to  use  such  force  as 
might  have  been  necessary  to  protect  his  life  or  save  himself  from 
great  bodily  harm,  even  though  to  accomplish  this  it  were  necessary 
to  slay  his  wife." 

Oounsel  recites  in  the  bill  that  the  charge  was  asked  under  the 
following  condition  of  the  evidence : 

''  That  there  was  a  scuffle  between  the  husband  and  the  wife — that 
the  wife  had  grabbed  the  hand  in  which  the  husband  had  held  his 
pistol  with  which  he  had  just  fired  at  Delatte,  the  party  whom  he 
found  with  his  wife  in  her  bedroom  with  his  pants  unbuttoned,  and 
that  the  wife  while  holding  the  pistol  which  accused  held  in  his  hand 
called  out '  Oome,  Fernand  I  have  got  him — he  can't  hurt  you — we 
will  kill  him.'  " 
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The  court  in  its  statement  annexed  to  this  bill  says  that  the  evi- 
dence was  not  fully  stated  by  counsel.  There  was  evidence  as  stated 
l>y  counsel,  but  that  was  not  the  whole  evidence  on  the  point. 

The  evidence  tended  to  show  that  when  the  accused  entered 
tlie  room  he  surprised  Delatte  and  his  (accused's)  wife  in  a  com- 
promising attitude  (the  accused  testifying  as  a  witness  that  he 
caught  them  in  the  very  act  of  adultery) — that  accused  flred  at  Del- 
atte (the  first  shot) ,  that  three  of  four  shots  were  fired  according  to 
aome  witnesses,  and  one  or  two  shots  according  to  others — accused 
as  a  witness  being  unable  to  say  how  many  shots  were  flred.  That 
I>elatte  was  shot  through  the  arm  and  the  deceased  received  two 
ballets  in  the  breast,  the  accused  being  the  only  one  who  did  the 
shooting. 

That  the  shooting  took  place  in  a  very  small  room  in  which  the 
accused  surprised  his  wife  and  Delatte — both  being  in  the  same  room 
during  the  shooting. 

That  accused  as  a  witness  on  the  stand  declared  that  his  wife 
caught  his  arm  and  the  pistol  which  he  held  in  his  hand,  and  that 
after  she  had  so  grabbed  it,  she  called  out:  '*  Oome,  Femand,  I  have 
got  him — he  can't  hurt  you;  we  will  kill  him."  That  he  then  pulled 
out  a  razor  and  cut  the  deceased,  that  he  did  not  know  how  many  times, 
or  if  he  cut  her  more  than  once.  The  court  deduced  from  the  testi- 
mony of  the  husband,  that  the  wife  had  caught  his  arm  after  the 
shots  had  been  flred,  and  that  the  struggle  between  the  husband  and 
wife  was  for  possession  of  the  pistol. 

The  court  says  that  the  only  witness  who  testifled  to  the  wife's 
calling  out  '^  Oome,  Femand,  I  have  got  him;  he  can't  hurt  you; 
we  will  kill  him,"  was  the  husband  himself.  The  court  said  the 
testimony  showed  that  the  wife  was  cut  three  times  by  the  razor — a 
gash  in  the  abdomen,  a  cut  on  the  ¥mst  or  hand,  and  her  throat  cut 
from  ear  to  ear,  severing  the  windpipe.  That  the  witness  Dora 
Putnam  testifled  that  the  throat  had  been  cut  back  of  the  house  near 
a  cistern,  the  deceased  having  run  out  of  the  house  and  having 
been  pursued  by  the  husband,  who  overtook  her  and  cut  her  throat 
there;  but  that  in  justice  to  the  accused,  it  should  be  stated  that 
there  was  some  evidence  before  the  jury  tending  to  impeach  this 
witness. 

That  the  court  concluded  from  defendant's  own  version  of  the 
case  that  there  was  no  element  of  self-defence  in  it,  and  no  reason 
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to  charge  as  to  self-defence,  even  if  the  requested  charge  had  been 
good  law.  That  if  the  court  correctly  apprehended  the  law,  the 
accosed  was  not  justified  in  shooting  Delatte  nnder  the  facts  of  this 
case;  if  not  jastifled  he  was  about  to  commit  a  felony  on  him  and  it 
was  not  an  assault  on  the  part  of  the  deceased  in  trying  to  prevent 
him  from  perpetrating  his  design,  which  would  authorize  the  accused 
to  resort  to  it  in  self-defence. 

That  according  to  accused's  own  testimony,  the  deceased  grabbed 
his  arm  and  pistol  after  he  had  ceased  firing  (he  could  not  tell  or 
remember  how  many  times  he  had  fired) ,  and  at  that  time  two  of 
his  bullets  had  taken  effect  in  the  body  of  the  deceased  (whether 
fired  at  her  or  at  Delatte,  making  no  difference) ,  and  the  accused 
not  having  desisted  from  the  fray  in  good  faith  at  the  time  the 
struggle  with  his  wife  commenced,  he  could  not  claim  to  have  been 
acting  in  self-defence. 

Seventh  Bill. — ^The  seventh  bill  was  taken  to  the  refusal  of  the 
court  to  give  to  the  jury  the  following  requested  special  charge : 

*'  If  the  jury  find  from  the  evidence  that  the  accused  discovered 
his  wife  in  such  a  position  with  Fernand  Delatte  as  to  convince  any 
reasonable  man  that  they  were  in  the  act  of  adultery,  and  that  he 
was  so  incensed  and  outraged  by  the  sight  that  he  lost  all  control  of 
his  reason,  and  acting  under  the  overpowering  infiuence  produced 
by  the  sight  of  his  shame  and  humiliation,  he  then  and  there  drew 
his  pistol  and  fired,  and  after  his  pistol  was  empty  he  immediately 
drew  a  razor  and  inflicted  a  wound  upon  his  wife  from  which  she 
died,  the  accused  is  not  responsible  for  his  acts  and  the  jury  must 
acquit." 

Counsel  recites  in  the  bill  of  exceptions  that  the  charge  was 
request  under  the  following  condition  of  the  evidence : 

That  evidence  had  been  adduced  showing  that ''  the  husband  came 
upon  his  wife  and  one  Fernand  Delatte  sitting  on  the  bed  together 
in  his  bedroom  very  close  to  each  other,  with  Delatte's  pants 
unbuttoned  and  Delatte  playing  with  his  wife  at  the  time  or  just 
before  the  husband  entered  into  the  room  ''  playing  a  play  £as 
expressed  by  the  witness  Delatte  on  cross-examination]  different 
from  any  he  had  ever  played  with  the  wife  in  the  presence  of  the 
husband.  That  the  room  was  closed  at  the  time  of  the  entrance  of 
the  husband,  who  opened  and  came  through  the  back  door,  the  wife 
and  Delatte  being  alone  in  the  room." 
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The  court  stated  it  refased  the  charge,  beoaase,  in  its  opinion,  it 
was  not  good  law.  That  it  had  already  charged  the  jury  as  to  the 
law  applicable  to  homicide  upon  the  detection  in  adultery  of  a  wife 
and  her  killing  by  the  husband  on  such  discovery  and  no  exception 
was  taken  to  such  charge,  except  such  as  might  be  deemed  taken 
inferentially  by  the  request  for  the  special  charge,  which  was  refused. 

Opinion.  , 

The  immediate  and  direct  cause  of  the  death  of  appellant's  wife 
was  the  razor  cut  across  the  ihroat.  Whether  the  gunshot  wounds 
were  themselves  of  a  character  to  have  proved  fatal  does  not 
appear.  Defendant  was  indicted  for  and  on  trial  for  '*  murder." 
The  last  special  charge  (referred  to  in  the  seventh  bill  of  exceptions) 
asked  not  for  a  reduction  of  the  crime  to  '*  manslaughter,"  but  for 
an  absolute  *'  acquittal." 

In  Price  vs.  The  State,  18  Texas  Oourt  of  Appeals,  474  (5th 
Oriminal  Law  Reports,  page  886) ,  the  Supreme  Oourt  of  Texas,  under 
a  special  statute  of  that  State,  held  justified  the  killing  by  a  husband 
of  a  person  whom  he  had  discovered  with  his  wife  under  circum- 
stances such  as  to  cause  him  to  believe  upon  reasonable  appearances 
that  they  were  either  then  in  the  actual  commission  of  adultery,  or 
were  about  to  commit  such  act,  or  were  still  together,  the  act  having 
just  been  committed.  In  the  body  of  its  opinion  the  court  said : 
**•  We  are  not  aware  that  a  similar  statute  making  such  a  homicide 
justifiable  can  be  found  in  the  Oodes  of  any  other  State,  though  the 
principle  and  precedent  from  which  ours  is  derived  is  of  most  ancient 
origin.  But  in  most  if  not  in  all  of  the  States  as  at  common  law  a 
'killing  under  such  a  circumstances  would  reduce  the  homicide  from 
murder  to  manslaughter. 

Blackstone  says:  ''  So  if  a  man  takes  another  in  the  act  of  adultery 
with  his  wife  and  kills  him  directly  on  the  spot,  though  this  was 
allowed  by  the  law  of  Solon,  as  likewise  by  the  Roman  (iivil  law  (if 
the  adulterer  was  found  in  the  husband's  own  house),  and  also  among 
the  ancient  Gk>ths,  yet  in  England  it  is  not  absolutely  ranked  in  the 
-class  of  justifiable  homicide,  as  in  a  case  of  forcible  rape,  but  it  is 
manslaughter.  It  is,  however,  the  lowest  degree  of  it,  and.  there- 
fore, in  such  a  case,  the  court  directed  the  burning  in  the  hand  to  be 
gently  inflicted,  because  there  could  not  be  a  greater  provocation." 
4  Black.  Oom.  (Ohitty) ,  Side  P.  191. 
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Mr.  Bishop  states  the  rale  as  it  now  obtains  thus:  ^'  If  a  hasband 
finds  his  wife  committing  adultery,  and,  provoked  by  the  wrong, 
instantly  takes  her  life,  or  the  adulterer's  *  *  *  the  homicide  it 
only  manslaughter." 

We  have  not  in  Louisiana  a  statute  corresponding  to  that  in  Texas, 
and  we  have,  therefore,  to  be  controlled  by  the  rules  of  the  common 
law,  which  do  not  '^  justify"  a  homicide  committed  under  the  cir- 
cumstances stated,  but  reduce  it  to  manslaughter.  The  special 
charge,  as  asked  for,  was  properly  refused. 

The  special  charge  asked  and  refused  by  the  court,  forming  the 
subject  matter  of  the  fifth  bill,  was  correctly  refused ;  it  was  sub- 
stantially the  same  charge  as  that  referred  to  in  the  seventh  bill, 
altered  a  little  as  to  phraseology.  It  assumed  as  a  fact  that  a  husband 
called  to  face  such  a  scene  as  that  referred  to  in  the  different  bills  of 
exception,  must  be  so  wrought  up  by  excitement  as  to  make  him 
irresponsible  for  his  acts  to  the  full  extent  of  justification.  There  is 
no  claim  that  there  was  any  testimony  in  the  case  as  to  "  insanity." 
We  have  said  that  a  husband  would  not  be  '*  justified  "  to  the  extant 
of  an  '* acquittal"  for  killing  a  man  whom  he  discovered  in  actual 
adultery  with  his  wife ;  if  this  be  so,  he  would  not  be  justified  in  act- 
ing under  a  ^^  delusion  "  that  such  act  was  being  committed^ 

The  complaint  which  forms  the  subject-matter  of  the  third  bill  of 
exception,  has  given  us  much  concern. 

The  theory  of  defendant's  case,  which  there  was  some  testimony 
tending  to  establish,  and  which  it  was  for  the  jury  to  weigh,  was  that 
on  his  entering  his  bedroom  at  his  home  by  a  back  door  (the  front 
door  being  bolted)  he  found  the  blinds  closed  and  one  Fernand 
Delatte  on  his  bed  in  the  act  of  adultery  with  his  (defendant's)  wife* 
That  he  immediately  fired  several  pistol  shots  at  the  parties,  two 
shots  taking  effect  in  the  wife's  breast  and  one  in  Delatte's  arm ; 
that  the  wife  seized  her  husband's  arm  and  attempted  to  wrest  his 
pistol  from  his  hand,  calling  out:  '*  Come,  Fernand,  I  have  got  him; 
he  can't  hurt  you;  we  will  kill  him;"  that  a  tussle  ensued  between 
husband  and  wife,  in  the  course  of  which  the  former  drew  a  razor 
and  cut  his  wife  across  the  wrist,  across  the  abdomen  and  across  the 
throat,  killing  her.  Defendant's  theory  is  that  his  life  was  endan- 
gered through  the  action  of  the  wife  in  seizing  his  arm  and  calling 
on  Delatte  to  advance  upon  him,  and  that  they  would  have  killed 
him. 
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We  understand  the  District  Court  to  hold  that  the  evidence  was 
inadmissible  and  irrelevant,  inasmnch  as  a  homicide  committed  upon 
the  wife  nnder  such  circumstances  could  not  be  ''justified,"  but 
would  remain  ^*  manslaughter  "  even  though  the  husband  had  good 
reason  to  believe  that  his  life  was  in  danger,  or  that  he  was  in  great 
danger  of  serious  bodily  harm  and  although  he  had  used  only  such 
force  as  might  have  been  necessary  (even  to  the  extent  of  killing 
his  wife)  to  protect  his  life  or  save  himself  from  great  bodily  harm. 
We  understand  him  to  hold  that  the  original  shooting  and  wonnding 
by  the  husband,  though  not  ''  murder,"  was  none  the  less  illegal 
and  ''manslaughter" — that  quoad  the  shooting  and  fighting. 
Defendant  was  the  aggressor  ah  initio^  and  that  this  original  illegal 
8tatu8  was  sufQciently  retained  throughout  the  subsequent 
phases  of  the  trouble  to  prevent  his  conduct  from  being  held 
"justified;"  that  under  the  circumstances  stated  he  was  still 
"legally"  guilty  of  "manslaughter."  The  court  applied  to  the 
case  the  rule  that  the  'aggressor  in  a  fight  or  difficulty  can  not 
plead  "  self-defence  "  in  "  justification^"  of  a  homicide  unless  and 
untU  he  bad  withdrawn  from  or  attempted  to  withdraw  from  it  in  good 
faith.  It  did  not  trace  the  trouble  as  to  its  origin  further  back  than 
the  husband's  firing  the  shots,  and  left  the  wife  and  the  adulteress 
as  being  "  aggressors  in  any  way  in  the  immediate  difficulty  entirely 
out  of  view.  We  think  there  is  a  difference  between  the  case  of  a 
person  who,  having  originally  no  immediate  cause  of  provocation 
himself,  should  originate  a  difficulty  which,  in  its  after  phases,  would 
lead  to  his  killing  the  person  whom  he  led  into  it,  and  that  of  a  man 
who  entering  into  his  own  home  is  there  brought  to  face  a  scene  calcu- 
lated to  throw  him  into  a  condition  of  frenzy,  under  the  influence  of 
which  he  commits  an  act  which,  though  not  legally  excusable,  comes 
near  the  border  line  of  justification.  We  think  the  situation  was 
such  as  to  justify  us  in  referring  the  origin  of  the  difficulty  to  the 
wife  and  her  paramour  as  the  "aggressors,"  sufficiently  so  to  open 
the  door  to  submisson  to  a  jury  of  a  plea  of  "  self-defence  "  when 
in  one  of  the  after  phases  of  the  difficulty  the  husband's  life  had 
been  placed  in  danger  by  one  of  them,  and  in  order  to  save  the  same 
he  had  killed  the  party  making  the  killing  necessary. 

We  think  the  rigor  of  the  rule  which  Che  court  refers  to  should 
be  relaxed  in  a  case  of  this  character,  and  that  the  matter  of  self- 
defence  should   have  been  submitted  to  the  jury  to  be  by  it  passed 
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QpoD  under  the  whole  evidence,  and  that  this  excluded  testi* 
mony  conld  legally  have  formed  part  of  it.  It  ie  true  that  the 
jury  found  the  accused  guilty  of  manslaughter,  but  non  constat 
what  their  verdict  would  have  been  had  this  testimony  gone  to  it. 
We  must  not  read  the  situation  from  a  standpoint  of  affairs  after  the 
verdict  and  assume  that  defendant,  under  a  verdict  of  manslaughter, 
has  been  accorded  all  the  relief  that  the  facts  and  the  law  entitled 
him  to.  We  are  not  informed  of  all  the  facts  of  the  case.  We  do 
not  know  were  Delatte  was  or  what  he  was  doing  at  the  time 
the  wifd  of  the  defendant  called  out  to  him.  Had  Delatte  advanced 
upon  defendant  while  he  was  held  by  his  wife,  the  situation  might 
well  have  become  critical. 

It  is  possible  that  appellant  had  no  good  substantial  ground  for 
believing  his  life  to  have  been  in  danger  at  that  time  and  through  his 
wife's. conduct,  but  that  was  a  matter  for  the  jury  to  determine. 

We  think  special  reference  to  the  fourth  bill  unnecessary.  The 
fact  is  obviously  conceded  on  both  sid%s  that  accused  shot  at 
Delatte,  and  at  his  wife,  before  the  latter  made  any  demonstration 
against  him.  The  fact  being  conceded,  there  was  no  necessity 
for  testimony  on  that  point  to  have  been  taken  down  by  the  clerk. 

The  question  of  law  attempted  to  be  raised  in  the  sixth  bill  taken 
to  the  refusal  of  the  court  to  give  to  the  jury  the  special  charge 
therein  referred  to,  has  been  discussed  in  our  opinion  as  to  the  cor- 
rectness of  the  court's  ruling,  excluding  the  testimony  of  Dora  Put- 
nam. The  charge  asked  was  properly  refused,  as  it  did  not  set  forth 
a  given  state  of  facts  to  serve  as  a  predicate  for  the  same.  The 
principle  asked  to  be  announced  by  the  court  was  clearly  unsustain- 
able as  an  absolnte,  general,  legal  proposition. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and 
decreed  that  the  verdict  of  the  jury  and  the  judgment  thereon  be 
and  the  same  are  hereby  set  aside,  and  the  cause  is  remanded  to  the 
District  Court  for  further  proceedings  according  to  law. 
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Opinion  handed  down  April  18,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  The  defendant,  Thomas  Pickles,  has  held  for 
many  years,  unden  contract  with  the  city  of  New  Orleans,  the  fran- 
chise for  ferrying  passengers,  wagons,  etc.,  from  the  foot  of  Oanal 
street,  on  the  left  bank  of  the  Mississippi  river,  to  Algiers,  on  the 
opposite  side  of  the  same  stream,  and  from  Algiers  to  the  city  of 
New  Orleans. 

Passengers  intending  to  cross  from  Algiers  to  Oanal  street   pass 
first  Into  a  large  room  erected  upon  the  river  bank,  from  which, 
through  a  door  opening  toward  the  river,  they  pass  upon  an  inclined 
iron  bridge  or  gangway  leading  down  from  the  ferr^r  house  to  a  pon- 

oon  bridge  below. 
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Qeobgb  F.  Patton  vs.  Thomas  Piokles.  Iiw^jao 

■  50    857 
In  a  contraot  for  ferriage,  safe  transportation  isi  not  merely  an  fnoident  of  the  oon>        107   880 

tract,  bot  it  is  its  very  direct  object.    When  the  obligor  fails  to  perforin  that      J^SL^ 

obligation  the  obligee  is  entitled  to  damages  jast  as  the  obligee  is  entitled  to       J^  ^ 

damages  for.  inexecutlon  of  any  other  contract  unless  the  obligor  can  offer  jnst     , 

and  legal  reasons  for  non -execution.  '118   819 

He  who  claims  the  execution  of  an  obligation  must  prove  it.    On  the  other  hand      ,ni8  1012 
he  who  contends  he  is  exonerated  must  prove  the  fact  which  has  produced  the 
extinction  of  the  obligation.    The  very  fact  itself  of  tne  non-execution  of  a 
contract  carries  with  it  the  presumptien  of  a  "  contractual  fault"  from  which 
the  obligor  has  thrown  upon  him  the  onus  of  freeing  himself. 

Where  a  person  having  paid  for  a  ticket  for  ferriage  has,  on  Invitation  of  the 
employees  of  the  ferry  company,  passed  out  upon  an  iron  bridge  leading  to  the 
ferry-boat,  and  while  standing  thereon  it  broke,  precipitating  her  into  the 
riv«r«  it  Is  not  for  the  passenger  to  prove  that  the  breaking  was  due  to  the  neg- 
ligence of  the  company,  but  upon  the  company  to  establish  affirmatively  a 
state  of  facts  which  would  release  it  from  responsibility. 

APPEAL  from  the  Civil  District  Oonrt  for  the  Parish  of  Orleans. 
TMardy  J. 

O.  B,  Saneum  for  Plaintiff,  Appellee. 
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ThiB  pontoon  bridge  rises  and  falls  with  the  rise  and  fall  of  the 
Missiseippi  river.     It  Is  moored  aloDf^ide  of  a  line  of  piling^  which 
receives  the  push  or  shock  of  the  feriy  boat  as  it  lands  against  the 
pontoon.    The  iron  inclined  bridge  passes  between  some  of  the  pil- 
ings, but  its  outer  edge  is  not  intended  to  pass  beyond  the  onter 
edge  of  the  piling.    The  immediate  connection  between  the  iron 
bridge  and  the  pontoon  is  by  means  of  an  apron  which  is  expected 
to  slide  as  occasion  requires.    At  the  entrance  of  the  ferry  house  on 
the  shore,  side  is  a  turning  stile  through  which  passengers  pass, 
one  by  one,  paying  their  fare  as  they  pass  through.     It  is  furnished 
with  a  check,  which  being  applied,  prevents  any  one  from  entering 
the  room. 

Wagons  and  vehicZes  about  to  be  crossed  go  through  a  side  gate 
upon  a  wagon  gangway  leading  down  to  the  pontoon  bridge.  There 
is  no  connection  between  this  gangway  and  ^the  iron  bridge.  On  the 
night  of  the  19th,  or  the  morning  of  the  20th  of  October,  1895, 
a  disastrous  fire  occurred  in  Algiers,  which  attracted  during  that  day 
to  the  latter  place  very  large  crowds,  the  number  being  estimated  to 
be  between  ten  and  fourteen  thousand  persons.  While  numbers 
returned  to  the  city,  a  very  large  number  remained  on  the  Algiers 
side  until  nearly  dark,  when  they  commenced  crowding  to  take  pas- 
sage back  upon  the  ferry  boat.  Among  the  persons  so  returning  at 
that  time  were  the  wife  of  the  plaintifiF  and  her  son,  a  boy  about  ten 
or  eleven  years  old.  They  paid  their  fare  at  the  turning  stile  and 
passing  through  the  ferry  room,  went  out  for  several  feet  upon  the 
iron  bridge.  The  lower  part  of  the  bridge  was  then  crowded  with 
persons,  while  others  continued  to  pass  out  upon  the  upper  portion 
from  behind  through  the  ferry  room.  The  situation  was  such  as  to 
make  it  diflElcult  for  Mrs.  Patton  and  her  child  to  return.  They 
attempted  to  do  so,  but  before  they  could  pass  into  the  ferry  house, 
the  iron  bridge  broke  at  about  its  middle  point  and  precipitated  her 
into  the  river. 

She  received  painful  injuries  from  her  fall,  and  contracted  from 
her  wet  elothing  a  serious  attack  of  bronchitis.  Defendant,  on 
appeal,  maintains  that  judgment  was  erroneously  rendered  in  plain- 
tifiF's  favor  for  damages  for  her  injuries  so  received. 

The  S2/^£a&u8  of  defendant's  brief  is  as  follows: 

1.  ''  PlaintifiF  proved  that  the  bridge,  belonging  to  defendant  lead- 
ing from  the  waiting  room  of  the  ferry  house  to  the  pontoon  or 
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floating  wharf,  broke,  and  she  was  injared  thereby.  No  negligence 
of  any  kind  is  proved  and  the  coart  is  asked  to  presame  negligence 
from  the  mere  fact  of  accident,  and  likewise  to  presame  that  the 
plaintiff  was  not  gailty  of  contributory  negligence. 

2.  No  sach  presumption  can  arise  in  favor  of  a  person  except  he 
is  being  passively  conveyed  in  the  vehicle  of  a  common  carrier. 
While  the  passenger  is  on  the  platform,  bridge,'  in  the  station  house, 
or  anyxOther  portion  of  the  premises  of  a  common  carrier,  moving 
from  place  to  place  of  his  own  volition,  the  carrier  occupies  toward 
him  the  precise  relation  of  any  other  owner  of  real  estate  toward 
the  customer  who  comes  upon  his  premises.  If  he  is  injured, 
in  order  to  recover  damages  he  must  prove  negligence  on  the  part 
of  the  carrier  and  likewise  prove  that  he  was  free  from  contributory 
negligence.   Thompson's  Carriers  of  Passengers,  pages  104,  209,  214. 

3.  The  burden  of  proof  is  therefore  upon  the  plaintiff  to  estab- 
lish negligence,  but  (ex  ind'ustria)  defendant  has  proved  that  he  was 
in  no  wise  negligent.  He  proved  that  the  bridge  which  collapsed 
was  built  according  to  plans  and  specifications  which  were  approved 
by  the  City  Surveyor;  that  he  was  the  proper  officer  to  approve  the 
same,  being  designated  as  such  by  the  contract.  That  said  plans 
called  for  the  construction  of  a  bridge  calculated  to  carry  one  hun- 
dred pounds  to  the  square  foot  with  a  factor  of  safety  of  six,  and  a 
bridge  of  this  character  is  strong  enough  to  sustain  the  dead  weight 
of  aU  persons  who  could  stand  upon  it.  That  it  was  constructed  by 
bridge  builders  of  national  repute,  and  finally,  when  the  bridge  was 
completed,  it  was  inspected  and  approved  by  the  city  surveyor  as 
being  in  accordance  with  plans  and  specifications;  that  it  was  like- 
wise proved  that  the  bridge  was  only  eight  years  old  and  had  in  no 
manner  deteriorated  in  strength,  the  bridge  being  of  iron.  That  in 
regard  to  the  bridge  the  defendant  exercised  all  the  care  and  dili- 
gence that  human  foresight  and  the  experience  of  twenty  years  as 
lessee  of  the  public  ferries  could  suggest;  that  it  was  proved  that 
an  extraordinary  and  unforeseen  event  caused  nearly  fourteen  thou- 
sand people  to  cross  the  ferry  on  that  day,  three  times  as  many  as 
had  ever  crossed  on  a  single  day.  That  the  crowd  in  attempting  to 
get  home  from  Algiers  became  excited  and  uncontrollable;  that 
they  rushed  into  the  ferry  house,  some  paying  fares  and  others  not; 
that  the  attempt  of  the  superintendent  to  control  the  mob  was  futile ; 
that  they  crowded,  pushed  and  jammed  themselves  upon  the  bridge 


860  SUPREME  COURT  OF  LOUISIANA 


Patton  T8.  Plokles. 


in  their  anxiety  to'get  home  before  dark,  and  this  crowd,  of  which 
plaintiff's  wife  was  a  part,  broke  the  bridge.  That  the  experience 
of  defendant  for  twenty  years  as  lessee  of  the  ferries  had  not  led 
him  to  anticipate  snch  a  crowd  and  he  had  no  reason  to  believe  that 
ithe  passengers  would  behave  in  so  nnreasonable  a  manner. 

That  every  precaution  suggested  by  an  extended  and  practical 
experience  was  exercised  by  the  superintendant  upon  the  occasion. 
That  the  lessee  was  himself  at  the  time  sick  in  bed  of  the  disease  of 
which  he  ultimately  died. 

4.  Ferry  companies  are  not  insurers  of  the  absolute  safety 
of  passengers,  either  while  coming  on  board  the  ferry  boats,  or  while 
going  ashore  therefrom,  nor  are  they  bound  to  guard  against  proba- 
ble accidents  which  could  not  reasonably  be  foreseen.  Their  duty 
is  to  furnish  accommodations  for  the  receiving  and  landing  of  pas- 
sengers, which  are  reasonably  sufficient  for  their  purpose  and  for  the 
protection  of  persons  using  the  means  provided  in  a  reasonable  way. 
(Blackman  vs.  London,  etc.,  R.  Oo.,  17  W.  B.  769;  Riggs  vs.  Man- 
chester, etc.,  R.  Go.,  12  Jnr.  (N.  S.)  625;  Gornman  vs.  Eastern 
Counties  R.  Co.,  4  H.  &  N.  781;  Grafter  vs.  Metropolitan  R.  Co.,  L. 
B.,  1  G.  P.  800;  Dougan  vs.  Chaplain,  Tr.  Co.,  56  N.  Y.  1;  Croc  he- 
Tan  vs.  North  Shore,  etc.,  Ferry  Co.,  Id.  656;  reversing  1  N.  Y.  Sup. 
Ot.  (T.  &  G.)  446;  Cleveland  vs.  New  Jersey  Steamboat  Company, 
•68  N.  Y.  806.)  It  is  not  enough  to  make  out  a  case  of  negligence  to 
suggest  that  additional  precautions  would  have  prevented  the  acci- 
-dent.  Loftus  vs.  Union  Ferry  Company,  22  Hun.  83,  granting  new 
trial  after  verdict  for  plainiiff.  Dyer  vs.  New  York,  L.  E.  &  W.  Ry. 
Oo.,  7  Atlantic  Reporter,  Vol.  7,  p.  417;  188  N.  Y.  Court  of  Appeals, 
647.  Amer.  and  Eng.  Encyclopedia  of  Law,  Vol.  2,  p.  804:  Vol.  7,  p. 
"949,  par.  4." 

Defendant  quotes  the  New  York  Court  as  saying  in  Cleveland  vs. 
The  New  Jersey  Steamboat  Co.  that:  ''A  carrier  of  passengers  is 
not  bound  to  foresee  and  provide  against  casualties  never  before 
known  and  not  reasonably  to  be  expected  (56  N.  Y.  1;  52  N.  Y.  32, 
656) .  Hence  his  duty  is  not  to  be  estimated  by  what,  after  an  acci- 
dent, then  first  appears  to  be  a  proper  precaution  against  a  recur- 
rence of  it."     (Bowen  vs.  N.  Y.  Central  R.  R.  Co.,  18  N.  Y.  408.) 

He  quotes  the  same  court  in  Loftus  vs.  Union  Ferry  Company  of 
Brooklyn,  84  N.  Y.  460,  in  which  it  said : 

^'  We  think  this  case  is  governed  by  the  cases  of  Dougan  vs.  Chap- 
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lain  Trans.  Oo.,  56  N.  Y.  1;  Oochran  vs.  North  Shore  Staten  Island 
Ferry  Co.,  Id.  656;  and  Cleveland  vs.  New  Jersey  Ferry  Oo.,  68  N.  Y. 
306.  The  defendant  was  bound  *'  to  provide  suitable  and  safe  accom- 
modations for  the  landing  of  passengers."  The  rule  of  the  strictest 
diligence  in  this  respect  is  the  ooiy  one  consistent  with  a  due  regard 
to  the  value  of  human  life  and  with  the  relation  which  the  defendant 
assumed  to  the  public.  But  the  rule  does  not  impose  upon  the 
defendant  the  duty  of  providing  for  the  safety  of  its  passengers^ 
that  they  shall  encounter  no  probable  dangers  and  meet  with  no 
casualty  in  the  use  of  the  appliances  provided  by  it.  It  was  possible 
for  the  defendant  so  to  have  constructed  the  guard  that  such  an 
accident  as  this  could  not  have  happened." 

^'  If  defendant  ought  to  have  foreseen  that  such  an  accident  might 
happen,  or  such  an  accident  could  reasonably  have  been  antici- 
pated, the  omission  to  provide  against  it  would  be  actionable  negli- 
gence. But  the  facts  rebut  any  inference  of  negligence  on  this 
ground.  The  company  had  the  experience  of  years  certifying  to  the 
efficiency  of  the  guard.  That  it  was  possible  for  a  child,  or  even  a 
man  to  get  through  the  opening  was  apparent  enough,  bat  that  thia 
was  likely  to  occur  was  negatived  by  the  fact  that  multitudes  of  per- 
sons had  passed  over  the  bridge  without  the  occurrence  of  such  a 
casualty.  If  the  structure  was  intrinsically  insecure,  the  fact  that  it 
had  been  used  without  injury  before  this  would  not  exempt  the  com- 
pany from  responsibility  when  it  did  occur  from  its  defective  condi- 
tion. We  think  the  exemption  of  the  defendant  in  this  case  rests 
upon  the  fact  which  we  think  clearly  appears  as  an  inference  from  the 
other  facts,  that  the  company  had  no  reason  to  apprehend  an  acci- 
dent like  this,  and  that  the  arrangements  made  were  such  as  experi- 
ence had,  up  to  that  time,  shown  to  be  safe  and  suitable  and  sufficient 
to  meet  the  requirements  of  its  duty." 

''  The  line  which  separates  a  pure  misadventare,  resulting  in  injury 
for  which  no  one  is  responsible,  from  accident  creating  a  responsi- 
bility by  reason  of  negligence,  is  often  narrow  and  difficult  to  be 
drawn,  but  we  think  the  casualty  in  this  case  is  of  the  former  and 
not  of  the  latter  class." 

He  (defendant)  further  refers  to  the  cases  of  Race  vs.  Union  Ferry 
Oo.  of  New  York  and  Brooklyn,  138  N.  Y.  647,  and  Dwyer  vs.  N.  Y., 
Long  Island  &  Western  Railroad  Oo.,  in  the  former  of  which  the 
court  held  that  '*  the  ferry  company  in  the  management  of  its  busi- 
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neas  had  the  right  to  assame  that  paaseDgers  woald  take  care  of 
themselves,  and  if  it  conducted  its  business  with  such  care  and  skill 
as  would  make  the  entrance  upon  its  boats  safe  for  persons  of  ordi- 
nary prudence,  It  met  the  requirements  of  the  law.  The  proof  on 
the  part  of  the  defendant  showed  that  all  its  ferries  were  managed 
in  substantially  the  same  way,  and  that  while  they  carried  many 
millions  of  passengers  yearly  no  accident  of  this  kind  was  ever 
reported  or  known ;  that  the  plaintiff  liad  the  burden  to  show  that 
the  defendant  was  guilty  of  culpable  negligence  and  that  in  that  par- 
ticular case  plaintiff  had  failed  to  sustain  that  burden."  And  in  the 
second  of  which  cases,  it  declared  that  "  if  a  person  on  leaving  a 
ferry-boat  voluntarily  joins  a  crowd  which  is  so  dense  as  to  prevent 
him  from  seeing  where  he  treads,  and  voluntarily  proceeds  with  such 
crowd  and  is  injured  by  his  foot  being  caught  between  the  boat  and 
the  dock,  such  conduct  manifests,  per  se,  contributory  negligence 
and  he  should  be  non- suited." 

Plaintiff  on  the  other  hand  insists  that  Thompson  on  Oarriers  of 
Passengers  (p.  210)  correctly  lays  down  as  a  general  rule  that  where 
an  injury  happens  to  a  passenger,  in  consequence  of  the  breaking  of 
the  vehicle,  roadway  or  other  appliance  owned  or  contracted  by  the 
carrier  and  used  by  him  in  making  the  transit,  the  person  entitled  to 
sue  for  an  injury  makes  out  a  prima  facie  case  for  damages  against 
the  carrier  by  showing  the  contract  of  carriage — that  the  accident 
happened  in  consequence  of  such  breaking  or  failure  and  that  in  con- 
sequence of  this  accident  he  sustained  damages.  That  when  these 
facts  are  made  to  appear  it  will  devolve  upon  the  carrier  to  excuse 
this  prima  fa^sie  neglect  of  duty  to  show  that  notwithstanding  the 
accident  happened  as  shown  by  the  plaintiff's  evidence,  it  happened 
in  spite  of  the  use  by  himself,  his  servants  and  the  contractors  by 
whom  his  roadway  appliances  and  vehicles  were  built,  of  the  greatest 
degree  of  diligence  practicable  under  the  circumstances.  In  other 
words,  he  must  show  in  order  to  rebut  this  presumption  that  the 
accident  resulted  from  circumstances  against  which  human  care  and 
foresight  coald  not  g^ard." 

Defendant  contends  that  this  rule  does  not  apply  where  the  occa- 
sion of  the  hurt  of  the  passenger  was  an  active,  voluntary  move- 
ment on  his  part,  combined  with  some  alleged  deficiency  in  the  car- 
rier's means  of  transportation  or  accommodation,  and  the  reason  is 
that  in  such  cases  it  is  necessary  to  consider  whether  there  may  not 
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have  been  eontribatory  negligence  on  the  part  of  a  passenger.  That 
it  is  only  in  respect  of  those  accidents  which  happen  to  the  passen- 
ger while  he  passively  trusts  himself  to  the  safety  of  the  car- 
rier's means  of  transportation,  or  to  the  skill,  diligence  and  care  of 
his  servants,  that  the  mle  applies.  That  the  rule  imposing  upon  the 
carriers  of  persons  the  highest  degree  of  care  has  this  limitation,  it 
applies  only  to  those  means  and  measures  of  safety  which  the  pas- 
senger of  necessity  trust  wholly  to  the  carrier.  That  in  general  it 
is  applicable  only  to  the  period  when  the  carrier  is,  in  a  cer- 
tain s^nse,  the  bailee  of  the  person  of  the  passenger.  That  where 
the  passenger  is  injured  by  reason  of  certain  defects  in  the  buildings 
or  grounds  of  the  carrier's  before  the  transit  has  commenced,  or 
after  it  has  ended,  the  carrier  is  or  is  not  liable  accordingly  as  he  has 
or  has  not  been  guilty  of  want  of  ordinary  care.  That  in  this  respect 
he  occupies  toward  the  passenger  the  precise  relation  of  any  other 
owner  of  real  estate  toward  his  customers  who  come  upon  his 
premises  for  the  purpose  of  transacting  business. 

That  though  carriers  are  bound  to  keep  in  a  safe  condition  all 
portions  of  their  platforms  and  approaches  thereto  to  which  the 
public  do  or  would  naturally  resort,  and  all  portions  of  their  sta- 
tion grounds,  reasonably  near  to  the  platforms  where  passengers,  or 
those  who  have  purchased  tickets  with  a  view  to  take  passage  on 
their  cars,  would  naturally  or  ordinarily  be  likely  to  go,  the  duty 
of  protection  to  such  persons  does  not  go  to  the  extent  of  a  war- 
ranty of  the  safe  condition  of  the  premises,  neither  is  the  carrier 
held  bound  to  bestow  upon  their  condition  that  extraordi- 
nary degree  of  vigilance  which  the  law,  from  motives  of 
the  soundest  policy,  imposes  upon  him  in  regard  to  the 
carriage  of  his  passengers.  That  the  passenger,  while  in  actual 
progress  upon  his  journey,  is  exposed  to  countless  hazards  giving 
himself  in  charge  of  the  carrier,  and  in  view  of  the  circum- 
stances of  the  case  the  law  requires  of  the  carrier  the  exercise  of  the 
greatest  possible  diligence  for  the  benefit  of  the  passenger  and  holds 
him  responsible  for  the  slightest  negligence,  but  that  the  rule  ceases 
with  the  reason  for  it ;  therefore,  as  a  passenger's  entrance  to  the 
carrier'b  station  is  characterized  by  none  of  the  hazard  incident  to 
the  lonrney  itself,  the  rigor  of  the  rule  is  justly  relaxed,  in  that  at 
such  a  time  and  place  the  carrier  Is  bound  to  exercise  only  a  reason- 
able degree  of  care  for  the  protection  of  his  patrons." 
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The  parties  to  the  present  litigation  occapied  contractual  relations 
to  each  other.    Plaintiff's  wife  had  paid   for  a  passage  across  the 
river  from  Algiers,  and  had,  after  such  payment,  gone  within  the 
approaches  to  the  ferry  boat,  and  was  actaally  making  nse  of  the 
appliances  famished  by   the  defendant  for  making  the  trip.     The 
contract  between  the  parties  was  one  which  from  time  immemorial 
has  imposed  npon   the    obligor    exceptionally  severe  obligatiooB. 
Safe  carriage  is  not  merely  an  incident  of  the  conttuct^  bat  it  is  its 
very  direct  object.    To  safely  transport  is  precisely  that  which  the 
carrier  undertakes  for  a  consideration  to  do.    When  the  obligor  falls 
to  perform  that  obligation  the  obligee  is  entitled  to  damages  jnst  as 
the  obligee  is  entitled  to  damages  for  inezecntion  of  any  other  con- 
tract,  unless  the  obligor  can  offer  just  and  sufficient  reaeonsfor  non- 
execution.    What  the  extent  of  the  damages  would  be  in  any  given 
case  t^^ere  the  non^ execution  could  not  be  ^*  fully  juatifled^^  would 
depend  upon  the  circumstances  of  the  case.     Art.  2282  of  the  Civil 
Oode  declares  that  he  who  claims  the  execution  of  an  obligation 
must  prove  it.     On  the  other  hand,  he  who  contends  that  he  is  exon- 
erated must  prove  the  payment  or  the   fact  which  has  produced  the 
extinction  cf  the  obligation^  and  Art.  1926,  that  '*  on  the  breach  of  any 
obligation  to  do  or  not  to  do,  the  obligee  is  entitled  to  damages." 
The  general  rule  is  modified  by  the  second   paragraph  of  Art.  1923, 
which  declares  that   *'  when,  by  a  fortuitous  event  or  irresistible 
force,  the  debtor  is  hindered  from  giving  or  doing  what  he  has  con- 
tracted to  give  or  do,  or  is  from  the  same   cause  compelled  to  do 
what  the  contract  bound  him  not  to  do,  no  damages  can  be  recov- 
ered for  the  inexecntion  of  the  contract." 

Under  Art.  2219,  O.  0.,  an  obligor,  under  a  contract  to  give,  is 
relieved  from  his  obligation,  if  he  be  prevented  from  executing  it  by 
reason  of  a  fortuitous  accident,  but  the  article  requires  him  to  prove 
the  fortuitous  accident  which  he  alleges.  The  particular  contract 
which  we  are  considering  falls  properly  under  the  rules  of  our  Code 
governing  contracts  of  carriers  and  watermen.  Art.  2754  of  the 
Oode  under  that  heading  is  to, the  effect  that  *<  carriers  and  watermen 
are  liable  for  the  loss  or  damage  of  the  things  entrusted  to  their  care 
unless  they  can  prove  that  such  loss  or  damage  has  been  occasioned 
by  accidental  or  uncontrollable  events." 

It  will  be  seen  from  this  that  the  general  rule  as  to  where  lies  the 
burden  of  proof  for  non- execution  of  a  contract  is  not  departed 
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'from  in  the  case  of  a  carrier's  contract  for  transportation,  bnt  it  is 
specially  reaffirmed  and  emphasized. 

The  very  fact  of  the  non- execution  of  the  obligations  of  a  contract 
carries  with  it  of  itself  the  presumption  of  a  ''  contractual  "  fault 
from  which  obligor  has  thrown  upon  him  the  onu8  of  freeing- himself, 
^he  French  writers  classify  faults  into  ^'fantes  contractuelles " 
and  **fautes  dellctuelles."  The  *'faute  delictuelle  "  is  one  which 
characterizes  the  act  resulting  from  it  as  an  ''offence  or  as  a 
•^fucMt- offence."  With  respect  to  the  burden  of  proof  when  the  result 
of  a  suit  is  dependent  upon  the  existence  of  such  a  fault  having  been 
established  the  general  rule  (subject  to  exceptions)  is  that  the  person 
alleging  It  must  show  it  either  directly  or  by  proof  of  facts  from  which 
its  existence  could  and  would  logically  and  fairly  be  inferred.  Oor- 
responding  to  *^fautes  contractuelles"  and  ''  fautes  dellctuelles" 
are  ''obligations  contractuelles"  and  "obligations  dellctuelles,"  the 
:flr8t  resulting  from  contracts,  the  second  from  the  law.  We  have  on 
several  occasions  referred  to  the  fact  that  obligations  as  of  "  tort " 
conld  be  superadded  to  the  "  contractual  obligations  "  flowing  from 
the  contracts  of  parties  (See  also  80  N.  E.  Rep.  1021).. 

It  is  exceedingly  difficult  sometimes  to  ascertain  whether  a  par- 
ticular action  as  brought  for  damages  is  one  "  ex  contraxitu  "  or  "  ea; 
delicto,^^  Our  Oode  in  one  and  the  same  article  (Art.  1984,  0.  0.) 
deals  as  well  with  the  damages  resulting  from  "  offences  and  quaM- 
offences"  as  from  "contractual  faults"  proper,  though  without 
referring  to  matters  of  evidence  in  connection  with  them.  It  gives 
much  more  flexible  powers  to  juries  and  to  courts  in  fixing  the 
quantum  of  damages  in  cases  of  tort  than  it  does  in  matters  of 
simple  Inexecution  of  contracts.  When  a  suit  is  brought  for  dam  - 
ages  for  non- execution  of  a  contract,  the  question  of  the  burden  o 
proof  as  to  the  character  of  the  fault  committed  becomes  impor- 
tant only  when  the  character  or  quantum  of  damages  is  dependent 
upon  that  fact.  In  the  case  at  bar  there  is  proof  positive  of  a  con- 
tract for  the  safe  transportation  of  plaintiff's  wife  from  Algiers  to 
the  opposite  side  of  the  river  over  the  ferry  operated  by  the  defend- 
ant, and  equally  positive  proof  that  this  contract  was  not  executed 
by  the  defendant.  We  are  of  the  opinion  that  the  defendant  has 
not  shown  that  this  inexecution  resulted  from  accidental  and  uncon- 
trollable events  (O.  0.  2754) ,  and  that  compensatory  damages  would 
be  due  to  the  plaintiff  under  Art.  1933,  O.  0.  for  this  non-execution 
56 
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viewed  from  the  standpoint  of  -the  violation  of  a  contract,  inde- 
pendent of  any  question  of  the  defendant's  having  been  gailty  of  an 
offence  or  guarn- offence.  We  have  not  overlooked  the  fact  that 
Art.  2754  of  the  Civil  Code,  in  reference  to  the  responsibility  of 
carriers,  refers  to  the  loss  or  damage  to  the  '*  things  "  entmsted 
to  their  care  and  makes  no  mention  of  '*  persons."  It  is  quite 
possible  and  probable  that  in  some  particular  cases,  and  for  some 
particular  purposes  the  fact  that  the  contract  of  transporta- 
tion, for  the  inezecntion  of  which  damages  are  claimed  in  a  suit, 
should  be  one  for  the  transportation  of  a  ''  person,"  instead  of-  a 
*'  thing"  would  modify  to  some  extent  the  responsibilities  of  the  con- 
tracting parties,  bat  not  to  the  extent  which  defendant  claims. 
While  we  may  not  be  able  to  declare  with  certainty  to  what  particu- 
lar fact  the  breakihg  of  the  bridge  which  caused  the  injuries  to  plain- 
tiff's wife  should  be  attributed,  we  see  enough  to  convince  ns  ander 
the  evidence  that  defendant's  course  and  conduct  did  not  come  up 
to  the  standard  required  of  him  as  a  carrier  of  passengers,  and  that 
plaintiff's  wife  was  guilty  of  no  contributory  negligence.  In  the  first 
place,  it  was  at  all  times  within  the  power  of  defendant's  employee 
in  charge  of  the  turning  of  the  stile  at  which  fare  was  received,  by 
making  use  of  the  check  attached  to  the  stile,  to  have  controlled  the 
passing  of  persons  through  the  ferry  house  on  to  the  iron  bridge,  and 
to  prevent  that  point  at  least  (which  was  the  precise  one  at  which 
the  plaintiff's  wife  was  exposed^  from  becoming  a  point  of  danger. 
It  is  very  clear  to  us  that  he  did  not  do  so,  but  that  he  con  tinned  to 
receive  fares  and  to  permit  persons  to  pass  through  the  ferry  house 
on  to  the  iron  bridge,  up  to  the  very  moment  of  the  accident,  and 
that  the  persons  standing  on  the  passenger  bridge  near  the  ferry 
house,  became  involved  in  the  accident  as  the  direct  result  of  being 
permitted  and  invited  to  pass  upon  it  under  dangerous  conditions. 
In  the  next  place,  it  was  perfectly  feasible  for  defendant  to  have 
prevented  the  crowd,  which  made  its  way  to  the  pontoon  by  way  of 
the  wagon  gangway  from  doing  so  by  closing  the  gate  which  led  to 
it.  It  was  this  particular  portion  of  the  crowd  which  defendant  evi- 
dently refers  to  in  his  pleadings  as  the  '*  pushing,  rushing  crowd," 
which  went  in  without  paying. 

More  persons  may  have  crossed  over  the  ferry  on  the  day  of  the 
accident  than  had  ever  passed  over  it  before,  but  defendant's  em- 
ployees had  the  experience  of  many   '^Mardi  Gras"  crowds  (as  one 
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of  the  witnesses  states) ,  and  they  must  have  known  and  should  have 
anticipated  that  as  nightfall  approached  there  would  likely  be  a 
rash  to  cross  back  to  the  city,  and  proper  precantions  should  have 
been  taken  to  guard  against  the  crowding  through  the  wagon -way 
down  to  the  pontoon,  especially  as  the  superintendent  was  present 
upon  the  spot.  The  defendant  urges  upon  us  that  the  bridge  was 
built  by  bridge  builders  of  national  reputation,  that  the  number  of 
persons  upon  it  on  the  day  of  the  accident  was  less  than  the  number 
which  it  was  constructed  to  hold,  standing  head  to  head.  That  it 
was  fully  as  strong  the  day  it  broke  as  it  was  the  day  it  was  placed 
in  position.  That  it  had  been  in  position  for  eight  years  with  crowds 
passing  over  it,  and  not  a  single  accident  had  occurred  during  the 
whole  time. 

It  is  true  that  the  bridge  had  been  in  position  for  a  number 
of  years  without  accident,  but  this  particular  argument  loses  much 
of  its  force  from  the  fact  that  the  bridge  had  been  taken  from  the 
position  which  it  had  originally  been  placed  in,  for  the  purpose  of 
renewing  and  repairing  the  wooden  piling  under  and  about  it 
and  that  it  was  only  thrown  open  for  travel  over  it  on  the  day  before 
the  accident.  It  is  more  than  probable  that  when  replaced  in  posi  - 
tion,  its  bearings  were  not  properly  adjusted  or  that  some  of  the  pil- 
ings were  either  faulty  in  position,  or  were  otherwise  defective.  It 
was  certainly  imprudent  to  put  its  safety  to  the  test  under  the  new 
and  dangerous  conditions  under  which  (when  tested)  it  gave  way. 
From  the  evidence  it  would  appear  that  when  the  ferry  boat  struck 
the  pontoon  bridge  the  blow  forced  the  latter  against  the  line  of  pil- 
ing. That  at  that  t?me  the  pontoon  bridge  was  loaded  with  passen- 
gers, as  was  also  the  iron  bridge  at  its  lower  end.  That  as  the  boat 
struck  the  pontoon,  a  bar  which  had  been  thrown  across  the  lower 
end  of  the  iron  bridge  (to  prevent  persons  from  moving  out  of  it) 
was  withdrawn  and  the  crowd  on  the  wagon  gangway,  that  upon  the 
pontoon,  and  that  upon  the  passenger  bridge,  all  moved  forward 
rapidly  to  get  upon  the  boat.  That  as  the  boat  struck  the  pontoon 
the  passenger  bridge  was  raised  by  the  concussion  and  simultaneously 
the  forward  movement  of  the  different  crowds  occurred,  followed  at 
once  by  the  breaking  of  the  bridge  in  the  middle. 

The  handling  of  the  ferry-boat,  the  construction  of  the  new  piling, 
the  replacing  of  the  iron  bridge,  the  crowding  of  persons  upon  the 
wagon -way  and  upon  the  iron  bridge,  particularly  upon  the  latter, 
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were  all  matters  under  the  direct  control  of  the  defendant.  From 
faulty  action,  as  well  as  faulty  inaction  of  the  defendant,  in  respect 
to  these  matters,  or  some  of  them,  in  concurrence,  possibly,  with  a 
rush  on  the  part  of  the  persons  upon  the  wagon  and  passenger 
approaches,  the  bridge,  on  which  plaintiff's  wife  was  standing,  was 
caused  to  break,  and  defendant  became  responsible  for  the  same. 

It  is  no  anwer  in  the  case  to  say  that  defendant  had  no  control 
over  the  conduct  of  the  crowd,  for,  in  the  first  place,  they  should 
not  have  been  permitted  to  be  in  such  numbers  upon  the  gangway, 
and,  in  the  next  place,  the  parties  who  were  standing  on  the  upper 
portion  of  the  iron  bridge  at  the  time  of  the  accident  (and  plaintiff's 
wife  was  one  of  them)  would  not  have  been  there  had  the  man  at 
the  turnstile  turned  the  check  upon  it  as  he  should  have  done  when 
danger  became  apparent  to   him.     A  simple  suggestion^  even«  of 
danger,  to  a  timid  woman,  would  have  caused  her  to  desist  from 
entering.    She  could  not  be  expected  to  have  anticipated  or  to  have 
realized  any  sooner  than  she  did,  the  possibility  of  danger  in  view  oj 
the  direct  invitation  of  defendant's  employee  to  her ''to  pass  in," 
and  his  receipt  of  her  fare  in  so  doing.    Under  plaintiff's  prayer  on 
appeal  for  an  Increase  of  the  amount  of  damage  awarded,  we  have 
examined  carefully  the   testimony  bearing  on  what  should  be  the 
quantum  of  damages  to  be  accorded.    It  is  one  of  those  cases  where 
physical  pain  and^suffering  constitute  the  principal   factors.    While 
it  is  quite  probable  we  would  have  accorded  plaintiff  heavier  dam- 
ages had  we  been  called  upon  to  pass  on  this  question  in  the  first 
instance,  we  do  not  feel  warranted   in  reversing,  on  this  point,  the 
judgment  appealed  from. 

It  is  ordered,  adjudged  and  decreed  that  the  jadgment  appealed 
from  be  and  the  same  is  hereby  affirmed. 

Mr.  Justiob  Blanchard  :  I  concur  in  the  opinion  of  the  majority 
of  the  court  that  plaintiff  should  have  judgment,  but  dissent  as  to 
the  mere  affirmance  of  the  judgment  appealed  from,  believing  the 
same  should  be  increased  to  one  thousand  dollars. 
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No.   12,840. 

Benton  &  Milliken  vs.  G.  W.  Sentell  et  al. 

Plaintiff  in  a  partition  suit,  wbo  has  cited  a  number  of  co-defendants  as  owning 
certain  designated  interests  in  ttie  property  souglit  to  be  divided*  has  no  legal 
reason  to  complain  that  one  of  the  defendants,  after  denying  that  the  Interest 
of  one  of  her  co-defendants  was  as  large  as  had  been  stated  in  the  petition* 
should,  under  an  agreement  with  that  co-defendant,  have  discontinued  (under 
reservation  of  her  rights)  her  opposition  on  that  point,  and  permitted  the  par- 
tition to  proceed  on  the  basis  alleged.  Contestant  could  not,  thereafter,  attack 
generally  the  partition,  on  the  ground  that  that  particular  party  bad  been 
assigned  too  large  an  interest.  The  partition  as  made  would  stand,  though 
the  two  parties  might  have  to  adjust  rights  dehors  the  partition  between  them- 
selves. If  plaintiffs  obtain  all  they  are  entitled  to,  they  have  no  legal 
concern  as  to  how  the  other  parties  to  the  litigation  may  settle  their  relative 
differences. 

A  vendor  having,  by  warranty  deed  uuly  recorded,  undertaken  to  sell  an  undivided 
fifth  interest  In  a  plantation  when  his  real  interest  was  less,  any  Interest 
therein  which  the  vendor  should  thereafter  acquire,  up  to  the  extent  of  the 
Interest  conveyed,  would  at  once,  without  any  act  between  the  parties,  enure 
to  the  benefit  of  the  vendee.  A  declaration  In  the  act  of  sale  as  to  how  he  had 
acquired  the  thing  sold  would  be  merely  descriptive,  and  not  limit  the  extent 
of  the  thing  sold  or  the  warranty. 

A  quit-claim  deed  reaches  only  to  interests  actually  owned  at  that  time  by  the 
party  executing  It;  It  is  of  no  effect  whatever  as  to  interests  already  gone. 

A  husband  uniting  with  his  wife  In  executing  a  quit-claim  deed  Is  estopped  from 
attempting  thereafter  to  acquire  by  seizure  (as  a  creditor  of  his  wife's  succes- 
sion) rights  which  she  had,  with  his  consent,  voluntarily  surrendered. 


/i  PPEAL  from  the  Seventh  Judicial  District  Court  for  the  Parish  of 
Carroll.     Montgomery^  J, 
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ClifUm  F,  Davis  for  Mrs.  Kate  EUett,  Co-defendant,  Appellee. 


Argued  and  submitted  June  4,  1898. 
Opinion  handed  down  June  13,  1898. 
Rehearing  refused  June  29,  1898. 
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The  opinion  of  the  court  was  delivered  by 

NiGHOLLS,  C.  J.  The  plaintiffs  in  this  case  alleging  themselves  to 
be  each  the  owner  of  an  undivided  oncflfth  interest  in  a  plantation 
in  the   parish  of  East  Carroll,  known  as  the  Qlen  Mary   planta- 
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tion,  bronght  this  SDit  for  a  partition  t>f  the  same  between  all  the 
joint  owners  thereof,  setting  np  incidentai  demands  by  reason  of 
improvements  which  they  averred  they  had  pat  upon  the  property. 

By  consent  of  parties  all  the  issues  raised  in  the  lower  court,  ander 
the  pleadings  of  the  different  parties,  but  one  were  postponed  for 
examination  and  decision  to  some  future  period.  The  case  was 
taken  up  and  tried  on  the  single  question  as  to  the  extent  of  the 
interests  of  the  different  joint  owners. 

Plaintiffs  in  their  original  petition  named  as  joint  owners  of  the 
plantation  with  themselves  Qeorge  W.  Sentell,  of  New  Orleans; 
Mrs.  Kate  Eilett,  of  Memphis,  Tenn.,  and  George  M.  Fletcher,  of 
New  York,  declaring  that  each  of  said  parties  owned  an  undivided 
one- fifth  interest  in  the  plantation.  At  their  Instance  the  parties 
named  were  cited.  By  supplemental  petition  plaintiffs  having  alleged 
the  death  of  George  W.  Sentell,  Mrs.  Susie  S.  Barber,  a  daughter 
and  heir  of  the  deceased  who  had  acquired  his  interest  in  this  prop- 
erty in  partition  proceedings  between  herself  and  her  co-heirs,  was 
made  a  defendant  in  lieu  of  her  father. 

All  the  defendants  answered.  After  George  M.  Fletcher  had 
done  so,  the  plaintiffs  bought  out  his  interest  In  the  property,  and 
alleging  that  fact  increased  accordingly  their  claims  as  to  the  extent 
of  their  joint^  ownership.  Mrs.  Kate  Eilett,  in  her  answer  (filed 
before  this  purchase  of  Fletcher's  interest  had  been  made),  denied 
that  the  interest  of  the  plaintiffs  or  Mrs.  Barber  or  Fletcher  in  the 
property  was  such  as  plaintiffs  had  alleged  it  to  be,  and  averred 
that  her  own  interest  was  larger  than  had  been  declared  in  the  peti- 
tion. She  alleged  that  the  property  was  susceptible  of  division  in 
kind,  and  prayed  that  the  interest  of  each  of  the  co-owners  be  set 
apart  to  them  separately  and  in  full  ownership  respectively,  as  fol- 
lows: To  herself,  twO' fifths;  to  O.  M.  Fletcher,  three -twentieths;  to 
Mrs,  Barber,  three -twentieths;  to  J,  8»  Milliksn,  three' twentieths;  to 
C,  D.  Benton,  three- twentieths. 

Upon  the  filing  of  this  answer  of  Mrs.  Eilett,  Mrs.  Barber  appeared, 
excepting,  that  Mrs.  Ellett's  attack  was  unwarranted  and  nnjustifl- 
able ;  that  the  effect  of  the  same  was  to  change  her  (Mrs.  Ellett's) 
position  from  a  co-defendant  with  her  to  that  of  a  plaintiff  adverse 
to  her,  in  a  petitory  or  possessory  action ;  that  she  could  not  advance 
her  claims  in  this  collateral  manner. 

By  agreement  between  these  two  parties,  Mrs.  Ellett's  attack  npon 
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the  extent  of  Mrs.  Barber's  interest  was  (ander  reservation  of  rights) 
discontinued  in  spite  of  the  objections  made  thereto  on  the  part  of 
the  plaintiffs.  These  objections  being  overraled,  plaintiffs  reserved 
a  bill  of  exceptions. 

It  is  conceded  on  all  sides  that  the  Olen  Mary  plantation  belonged, 
at  the  time  of  her  death,  to  a  Mrs,  Mary  (Jolemanj  widow  of  William 
•Stowers.  Mrs.  Stowers  was  a  daughter  of  J.  B.  Coleman,  Sr.,  and 
Mrs.  Catherine  Coleman.  She  died  childless,  leaving  surviving  her, 
her  father  and  mother,  two  brothers  (John  Ballard  Coleman  and 
Frank  Coleman)  and  three  sisters  (Mrs.  Kate  Ellett,  widow  of  H.  T. 
!Ellett ;  Mrs.  Jennie  Coleman^  wife  of  George  M.  Fletcher,  and  Mrs. 
Rebecca  Coleman^  wife  of  P.  Jones  Yorke) . 

Mrs.  Rebecca  Coleman  (Mrs.  Yorke)  subsequently  died,  leaving  as 
her  heir  Miss  Catherine  Coleman  Yorke,  who  afterward  married  H.  P. 
Brush, 

The  father,  John  C.  Coleman,  8r.,  died  in  December ,  1874, 

The  mother,  Mrs.  Catherine  Coleman,  died  in  January,  18I&9. 

She  seems  to  have  been  appointed  tutrix  of  one  or  more  of  her  chiU 
dren,  but  of  which  ones  does  not  appear.  What  the  ages  of  the 
different  children  were,  the  record  does  not  disclose. 

While  tutrix,  she  as  such  leased  in  its  entirety  a  certain  store  on  the 
Glen  Mary  Plantation  to  Benton  &  Co.,  a  firm  then  composed  of  C.  D. 
Benton  and  James  Andrews. 

On  the  14th  of  May,  1879,  the  mother,  Mrs.  Catherine  Coleman 
(then  a  widow),  executed  in  Tennetjsee  an  act  before  H.  L.  Clai- 
borne (a  notary  public  in  that  State,  and  commissioner  for  the  State 
of  Louisiana),  in  which  she  declared,  **  that  in  consideration  of  the 
sum  of  three  thousand  five  hundred  dollars  to  her  in  hand  paid  by 
Mrs.  Kate  Ellett,  she  did  thereby  grant,  bargain,  sell  and  convey  unto 
the  said  Mrs.  Kate  Ellett,  her  heirs  and  assigns,  all  her  right,  title 
and  interest  in  and  to  that  plantation  in  the  parish  of  Carroll,  State 
of  Louisiana,  fronting  on  Bunches  Bend  Lake,  or  Old  River,  formerly 
•belonging  to  William  Stowers,  and  by  him  left  to  his  vndow,  Mary  Stow  - 
ers,  and  by  her  to  her  father,  John  B.  Coleman,  bounded  above  (giving 
the  description  of  the  property)  to  have  and  to  hold  the  same  unto 
the  said  Mrs.  Kate  Ellett,  her  heirs  and  assigns  forever.  But  this 
conveyance  was  made  as  a  security  for  the  payment  of  the  said 
sum  of  three  thousand  five  hundred  dollars,   and  is  to  be  null  and 


the  P^^f^^bereof-'' 


of  the 
tbB' 


'  .^gam  of  money,  wibh   interest  in  two 


yoid  ^^  \jfs  d»i^  ^    ,  0e  mortgage  book  of   the  parish  of  Car- 
ye^f'^.^gfltec^^    ^^^yof  May,  1879,  and  reinscribed  on  the 

.    ent^  ^^^        7  1^^^^  ^^  ^^^  before   Garner,  notary   public, 
^^oit  ^^^  ^^^      man  ^^^^  ^^  ^'  ^'  ^^^^^^  under  full  warranty   the 
M" ^'^ji^ed property,  to- wit: 

follo^^'^^     •  -^one'flfl^  (1*5)  interest  in  and  to  the  following  land 

nfhe^        ifjji^ted,  etc,    (describing  the  Glen  Mary  plantation) 

^  pUtrn^  ^^jiclii^ifle^  one- fifth  interest  inherited  by  the  ven- 

*  jjjg  father,  John  B.   Coleman."     ♦     ♦     ♦     This  act   was 


'Zrded  on  April  S,JSSO. 

^       the  2U^  ^f  ^^V^  1887 y  the  sheriff  of  East  Carroll  pariah  exe- 
,     ^^ed  to  Oeorge  W,  Sentell  and  W.  B,  McLean  of  an  undivided 

^    'Afth  interest  in  the  Glen  Mary  plantation,  as  being  the  last  and 
hiebest  bidders  at  a  sheriff's  sale,  made  in  ezecntion  of  a  judgment 

htained  by  ilfrs.  Lizzie  Coleman  against  her  husband,  Frank  Colemanj 
the  said  one- fifth  interest  having  been  seized  and  sold  as  the  interest  of 
prank  Coleman  in  said  property. 

This  act  was  recorded  May  26,  1887,  On  February  14,  1894,  W,  B, 
McLean  sold  the  interest  so  acquired  by  him  to  George  Sentell,  by 
act  which  was  recorded  March  5,  1894. 

On  the  26th  of  February,  1896,  in  a  partition  between  the  heirs  of 
Oeorge  W,  Sentell,  the  property  so  acquired  by  Sentell  and  McLean, 
and  by  Sentell  from  McLean,  was  set  over  to  Mrs.  Susie  Sentell, 
wife  of  Leonard  K.  Barber,  one  of  the  defendants  in  the  case.  The 
act  was  recorded  on  the  15th  of  April,  1896, 

On  the  17th  of  June,  1889,  John  Ballard  Coleman  executed  the  fol- 
lowing instrument,  which  was  recorded  on  the  10th  of  April,  1890: 

'^  Whereas,  on  the  14th  day  of  May,  1879,  Mrs,  Catherine  Coleman, 
of  Nashville, Tenn.,  executed  a  mortgage  upon  the  real  estate  herein- 
after described,  to  secure  Mrs,  Kate  Ellett,  wife  of  H.  T.  Ellett,  in  the 
sum  of  thirty -five  hundred  dollars,  and  whereas,  said  Catherine  Cole- 
man has  since  died,  leaving  said  debt  unpaid;  and  whereas  the  same  is 
largely  more  than  the  value  of  the  real  estate,  and  it  is  desirable  to  rest 
the  title  to  the  same  in  said  Kate  Ellett;  therefore,  this  indenture  wit- 
nesseth  that,  in  consideration  of  the  premises  and  the  sum  of  five  dol- 
lars to  us  in  hand  paid,  we,  the  undersigned,  who  besides  said  Kate 
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Ellett  are  the  only  heira  at  law  of  the  said  Catherine  Coleman,  do 
remise,  release  and  forever  quit* claim  auto  her,  the  said  Kate  Ellett, 
her  heirs  and  assigns,  all  our  right,  title  and  interest  and  estate  in  and 
to  the  real  estate  so  mortgaged,  and  which  is  described  as  follows: 

A  plantation  or  tract  of  land  in  the  parish  of  Carroll  and  State  of 
Louisiana,  fronting  on  Ranches  Bend  Lake,  or  Old  River,  formerly 
belonging  to  William  StowerSy  and  by  him  left  to  hie  widoWf  Mary 
Stowers,  and  by  her  to  her  father,  John  B,  Coleman,  bounded  above, 
etc.  (describing  the  Glen  Mary  plantation)." 

At  the  time  this  act  was  executed,  John  Ballard  Coleman  had 
already  disposed  of  an  undivided  one- fifth  interest  in  the  Glen  Mary 
plantation  to  C.  D.  Benton,  and  that  act  was  then  of  record. 

On  the  8th  of  April,  1889,  Miss  Catherine  Coleman  Yorke  (after- 
ward Mrs.  Brush)  sold  to  C.  D.  Benton  and  James  S.  Milliken,  under 
full  warranty,  *'  the  following  described  property,  to-wit:  The  nndi-- 
vided  one -fifth  interest  in  and  to  that  tract  of  land  or  plantatioa^ 
situated  on  Bunches  Bend  Lake  and  known  as  Glen  Mary  (describ- 
ing the  property)  *  *  the  part,  parcel,  share  and  interest  thereof 
herein  conveyed  being  the  one  undivided  fifth  (1-5)."  *  *  Thia. 
act  was  recorded  October  16,  1889. 

On  the  fourteenth  day  of  May,  1889,  Frank  H.  Coleman,  John  B;. 
Coleman,  Mrs.  Jennie  C.  Fletcher  (wife  of  George  M.  Fletcher)  and 
Catherine  C.  Brush  (formerly  Catherine  C.  Yorke)  executed  a  quit* 
claim  deed  in  favor  of  Mrs.  Kate  Ellett  in  words  precisely  similar  to- 
those  used  in  the  quit- claim  deed  of  J.  Ballard  Colemi^n  already 
copied.  George  M.  Fletcher,  husband  of  Jennie  C.  Coleman,  and 
H.  T.  Brush,  husband  of  Catherine  C.  Yorke,  signed  this  act.  The 
act  seems  to  have  been  signed  at  different  times  after  the  14th  of 
May,  1880. 

The  act  as  signed  by  Frank  Coleman,  Mrs.  Fletcher  and  Catherine 
Coleman  Yorke  (Mrs.  Brush) ,  was  recorded  on  the  2d  April,  1890. 

It  will  be  seen  that  when  this  act  was  executed  by  Frank  Coleman 
his  interest  in  Glen  Mary  had  been  already  sold  in  the  suit  of  hi& 
wife  against  herself,  and  that  Catherine  C.  Yorke  had  already  sold 
her  interest  in  Glen  Mary  on  the  8th  ef  April,  1889,  to  Benton  and 
Milliken,  and  the  act  to  those  parties  from  Miss  Yorke  was  recorded 
before  the  quit- claim  deed  to  Mrs.  Ellett  was  recorded. 

Mrs.  Jennie  Coleman  Fletcher's  interest  in  Glen  Mary  does  not 
seem  to  have  been  alienated  or  encumbered  at  the  time  of  her  sign- 
ing the  quit-claim  deed  in  favor  of  Mrs.  Ellett. 
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On  September  12,  1894,  the  sheriff  of  East  OarroU  parish  executed 
a  deed  to  Qeorge  M.  Pletcher  of  an  undivided  one -fifth  interest  in 
the  Qlen  Mary  plantation,  as  being  the  last  and  highest  bidder  at  a 
pnblic  sale  made  in  the  matter  of  the  succession  of  his  wife,  Jennie 
Coleman,  at  which  sale  the  interest  of  his  said  wife  in  said  Glen 
Mary  plantation  was  advertised  and  sold  as  being  an  undivided  fifth. 
This  act  was  recorded  November  5,  1894. 

On  Pebruary  19,  1898,  after  this  suit  was  filed  (and  after  Fletcher 
had  filed  an  answer  in  the  case)  George  M.  Fletcher  sold  to  C.  D. 
Benton  and  J.  S.  Mllliken  the  undivided  one-fifth  interest  which  he 
had  purchased  in  the  succession  of  his  wife.  The  act  was  recorded 
March  11,  1898. 

Mrs.  Ellett's  claim  of  an  ownership  of  two- fifths  in  Glen  Mary 
plantation  is  based  upon  the  theory  that  at  the  death  of  Mrs.  Mary 
Stowers,  the  property  was  not  willed  by  her  to  her  father,  as  declared 
in  the  mortgage  which  Mrs.  Catherine  Coleman  gave  to  Mrs.  Ellett, 
in  the  act  from  J.  Ballard  Coleman  to  C.  D.  Benton,  and  in  the  quit* 
-claim  deeds  signed  by  Ballard  Coleman,  Prank  Coleman,  Mrs.  Jennie 
Fletcher  and  Mrs.  Catharine  Yorke  Brush,  on  which  she  declares — 
but  that  it  descended  to  her  legal  heirs,  who  were  her  father  and 
•mother  and  brothers  and  sisters. 

That  the  father  inherited  a  fourth,  the  mother  a  fourth,  and  the 
•brothers  and  sisters  (five  in  number)  each  a  fifth  of  a  half,  or  a  tenth 
each.  That  when  the  father  died,  each  child  inherited  from  him  a 
tfifth  of  a  fourth,  or  one -twentieth. 

That  when  the  mother  died  each  child  inherited  from  her  a  fifth  of 
A  fourth,  so  that  the  ultimate  interest  of  each  child  in  the  properly 
was  one- fifth  of  one -half,  equal  to  one- tenth,  or  two -twentieths, 
plus  one- fifth  of  one-fourth,  equal  to  one- twentieth,  plus  one-fifth 
of  one- fourth,  equal  to  one- twentieth,  equaling  altogether  four- 
twentieths,  or  one- fifth. 

That  subsequently  all  of  the  four  children  relinquished  to  her  their 
one-twentieth  inherited  from  their  mother,  so  that,  adding  these 
four- twentieths  (one- fifth)  to  her  own  prior  interest,  she  now  holds 
an  undivided  two- fifths  interest  in  the  property.  She  does  not  pre- 
tend that  the  parties  signing  the  quit -claim  deeds  intended  to  convey 
to  her  anything  more  than  their  respective  interests  in  the  property 
that  was  inherited  (on  her  theory)  from  their  mother. 

Though  the  parties  for  years  all  acted  upon  the  theory  and  belief 
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that  Mrs.  Mary  Stowers  beqaeathed  Qlen  Mary  plantation  to  her 
father,  no  evidence  was  introduced  at  all  to  establiBh  that  fact,  or 
that  either  Mrs.  Stowers'  succession  or  that  of  J.  B.  Ooleman  was 
ever  opened.  If  such  a  will  was  ever  made,  it  was  never  produced 
or  probated. 

Whether  Mrs.  EUett  denies  absolutely  that  there  ever  was  any  such 
will,  or  that  having  never  been  probated  it  remained  without  effect 
(O.  O.  1644),  we  do  not  know. 

All  the  other  parties  acknowledge,  that  Mrs.  Eilett  is  entitled  to 
an  undivided  fifth — that  is  to  say,  all  parties,  but  herself,  adhere 
still  to  the  idea  that  the  property  passed  from  Mrs.  Stowers  to  her 
father. 

Mrs.  Eilett  insists,  that  even  should  she  be  wrong  in  her  legal 
position,  she  is  entitled  to  hold  that  assumed  by  her  for  the  reason 
that  the  plaintifTs  by  their  acts  and  conduct  have  estopped  them  - 
aelves  from  contesting  its  correctness.  She  claims  that  Benton  was 
for  years  the  intimate  friend  and  counselor  of  her  family  and  of  her- 
self— that  he  has  always  recognized  and  dealt  with  her  on  the  basis 
of  the  situation  which  she  is  contending  for,  and  it  is  too  late  for  him 
to  gainsay  it.  That  Milliken  was  fully  advised  of  everything  done, 
and  is  he  also  estopped,  and  that  Fletcher  having  himself  signed  and 
approved  the  quit-claim  deed  granted  by  his  wife,  is  in  no  position 
to  go  behind  it. 

The  District  Judge  renderedjadgment  sustaining  Mrs.  Ellett's'  plea 
of  estoppel  and  decreed  Qlen  Mary  plantation  to  the  parties  to  this 
suit  in  the  proportions  as  follows:  To  Benton  and  Milliken,  nine- 
twentieths;  to  Mrs.  Kate  Eilett,  seven- twentieths;  to  Mrs.  S.  K. 
Barber,  four- twentieths,  and  that  said  interest  be  set  apart  in  full 
ownership. 

Ttie  District  Oourt  evidently  gave  effect  to  the  quit -claim  deed  of 
Ballard  Ooleman — Mrs.  Jennie  Fletcher  and  Mrs.  Catherine  York 
Brush,  to  the  extent  of  recognizing  that  each  of  those  parties  coaveyed 
thereby  to  Mrs.  Eilett  a  one -twentieth  interest,  which  they  held  as 
being  heirs  of  their  mother  and  on  the  theory,  that  the  property 
passed  from  Mrs.  Stowers'  succession  as  an  intestate  succession  to 
her  legal  heirs.  The  interest  of  Mrs.  Barber,  for  tlie  time  being, 
not  being  contested,  was  admitted  as  correct  at  four-twentieths  or 
one-flftb. 
Plaintiffs  appealed. 
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They  maintain  that  whether  or  not  at  the  time  Ballard  Coleman 
conveyed  to  C.  D.  Benton  the  one- fifth  of  the  Glen  Mary  plantation, 
that  was  in  reality  the  extent  of  his  interest,  that  fact  plays  no 
important  part  in  the  litigation,  inasmuch  as  on  Mrs.  Ellett's  theory 
of  the  facts  of  the  case  he  none  the  less  ultimately  acquired  as  heir 
of  his-  father  and  of  his  mother  an  interest  sufficient  to  supplement 
the  interest,  which  (on  that  theory)  he  had  before,  so  as  to  make 
good  his  recorded  warranty  deed  of  an  undivided  fifth  interest  in 
the  Glen  Mary  plantation. 

That  as  he  acquired  these  new  interests  they  enured  at  once  to 
Benton's  benefit.  In  support  of  this  position  they  refer  to  Bonin  vs. 
Eyssaline,  12  M.  187;  McGuire  vs.  Ameluncc,  12  M.  649;  Woods  vs. 
Kimbal,  5  Martin  (N.  S.)t  247;  Fenn  vs.  Rils,  9  La.  99;  Stokes  vs. 
Schackleford,  12  La.  170;  Lee  vs.  Ferguson,  6  An.  532. 

They  say  there  was  no  intervening  obstacle  then  existing  to  the 
operation  of  the  doctrine  announced  in  the  decisions  quoted.  That 
when  once  this  accretion  (if  it  could  be  so  styled)  took  place  it 
was  beyond  the  power  of  Ballard  Coleman  by  a  subsequent  quit- 
claim deed  to  his  sister  to  alter  the  already  fixed  existing  condition. 

They  contend  that  when  Catherine  Coleman  Yorke  on  the  8th  day 
of  April,  1889,  conveyed  to  Benton  &  Milliken  an  interest  of  one 
undivided  fifth  in  the  property,  she  held  that  interest  in  it  in  point  of 
fact;  whether  she  should  be  considered  as.having  inherited  it  directly 
from  her  grandfather  alone,  or  whether  she  did  so  through  first 
her  mother  as  one  of  the  legal  heirs  of  Mrs.  Stowers,  and  next 
as  becoming  subsequently  a  legal  heir  of  her  grandfather  and  then 
her  grandmother. 

That  when  she  executed  her  quit -claim  deed  to  Mrs.  Ellett  she  had 
already  disposed  of  her  entire  interest  in  Glen  Mary  to  Benton  &  Milli- 
ken, and  the  deed  to  the  latter  was  also  placed  of  record  before  the 
quit- claim  deed  was  recorded. 

The  first  point  to  which  we  direct  our  attention  is  the  complaint 
made  by  the  plaintiffs,  that  the  court  should  have  permitted  Mrs. 
Ellett  to  have  discontinued  her  attack  as  to  the  extent  of  Mrs. 
Barber's  interest  in  the  property.  Plaintiffs  had  broaght  Mrs. 
Barber  as  a  party  defendant  into  the  case,  and  the  effect  of  the  dis- 
continuance  was  not  to  throw  her  out.  It  was  out  of  the  power  of 
either  Mrs.  Barber  or  Mrs.  Ellett,  or  both,  to  disconnect  the  former 
from  the  suit.     Once  in  it,  she  was  bound  to  remain  unless  she  could 
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herself  saccessfully  plead  some  exception  having  the  effect  of  dis- 
missing her.  Mrs.  Ellett  was  perfectly  free  as  between  herself  and 
Mrs.  Barber  to  contest  or  not  the  latter's  rights,  or  having  contested 
them,. to  discontinue  tbe  attack  either  absolutely  or  under  reserva- 
tion. We  do  not  see  how  plaintiffs  could  be  prejudiced  in  this  mat- 
ter. If  they  obtain  all  they  are  entitled  to,  they  have  no  interest  as 
to  how  the  othbr  parties  may  dispose  of  or  settle  their  own  relative 
differences.  If  this  case  goes  to  judgment,  and  the  rights  of  parties 
other  than  those  as  between  Mrs.  Barber  and  Mrs.  Ellett  be  fixed  on 
the  basis  of  Mrs.  Barber's  having  an  undivided  one-fifth  interest  in 
the  property,  Mrs.  Ellett  could  not  hereafter  renew  her  attack  and 
have  the  partition  rescinded  or  modified  on  the  ground  that  her 
interest  was  different  from  that  which  is  for  the  present  conceded. 
The  attack  if  made,  would  have  to  be  directed  against  the  moneys 
which  Mrs.  Barber  should  (if  the  partition  was  by  licitation)  have 
(as  between  those  two  parties  exclusively)  unduly  received  beyond 
her  legal  share,  or  exclusively  against  the  property  which  should 
have  been  specially  allotted  to  her  in  kind.  There  could  be.no  gen- 
eral upsetting  or  rescission  of  the  partition  itself. 

The  District  Court  failed  to  disclose  upon  what  facts  or  acts  it  held 
Benton,  or  Benton  &  Mllliken,  estopped  from  claiming  the  exact 
rights  to  which  they  are  legally  entitled.  We  can  discover  nothing 
wherein  they  have  violated  confidence  or  fiduciary  relations,  or  led 
Mrs.  Ellett  into  any  course  of  conduct  prejudicial  to  her.  The  act  of 
sale  from  Ballard  Ooleman  to  Benton  was  at  a  time  when  all  parties 
were  of  the  opinion  that  Qlen  Mary  had  been  bequeathed  to  her 
father,  and  when  as  a  result  of  that  fact  Ballard  Oolemau's  interest 
in  it  would  have  been  an  undivided  fifth.  There  is  no  reason 
assigned  why  he  could  not  and  why  he  should  not  have  undertaken 
to  make  the  sale  he  did.  If  he  should  make  any  error  in  the  extent 
of  the  interest  he  conveyed,  he  would  be  bound  on  his  warranty. 

If  it  be  true,  which  is  by  no  manner  of  means  certain,  that  he  did 
really  sell  more  than  he  was  entitled  to,  the  other  fact  that  he  should 
have  subsequently  become  the  heir  successively  of  his  father  and 
mother  by  their  deaths,  and  by  so  becoming  had  fulfilled  his  war- 
ranty, were  legal  results  flowing  out  of  a  coodition  of  affairs  to 
which  he  did  not  lead  up  and  of  which  he  was  strictly  entitled  to 
avail  himself.  We  can  see  no  valid  reason  why  plaintiffs  should 
not  have  purchased  the  interest  of  Catherine  Yorke,  or  subsequently 
the  interest  of  Fletcher. 
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We  find  no  ground  for  holding  that  Mrs.  Ellett  had  been  in- 
flaenced  by  Benton  to  follow  the  particular  coarBe  which  was 
adopted,  of  caasing  the  various  parties  interested  in  the  Qlen  Mary 
plantation  to  execnte  quit- claim  deeds  to  her  instead  of  proceed- 
ing  to  foreclose  on  what  is  correctly  said  was  at  best  a  mort- 
gage held  by  Mrs.  Ellett.  Her  son  says,  on  the  contrary,  that  the 
course  followed  was  under  the  advice  of  a  commissioner  for 
Louisiana  in  Tennessee,  who  claimed  to  understand  Louisiana  law. 
By  what  authority  Mrs.  Coleman  had  mortgaged  that  property 
to  Mrs.  Ellett  does  not  appear  on  the  face  of  the  instrument  which 
she  signed,  she  had  no  ownership  in  it,  for  it  was  therein  declared 
that  it  had  been  left  by  Mrs.  Stowers  to  her  father.  The  parties  who 
signed  the  quit-claim  deeds  never  acknowledged  their  direct  personal 
liability  on  the  loan  made  to  their  mother,  nor  her  authority  to 
mortgage  the  plantation,  nor  acknowledge  that  their  mother  had  any 
ownership  therein.  They  had  the  right  if  they  thought  proper,  as 
owners  of  the  property  or  interested  therein,  to  relinquish  any  rights 
they  might  have  therein  to  anybody  (so  long  as  the  rights  of 
third  parties  legally  Interested  were  noc  prejudiced) ,  independently 
of  any  question  of  mortgage,  or  liability  on  their  part,  direct  or  indi- 
rect, to  any  person  when  they  did  so. 

This  was  all  they  attempted  to  do,  and  this  was  all  they  coold  do. 
It  is  a  mistake  to  assume  that  if  Mrs.  Ellett  had  undertaken  to  fore- 
close on  what  is  referred  to  throughout  as  the  mortgage  to  Mrs. 
Ellett,  that  she  would  have  occupied  to-day  any  better  position  than 
she  has  now,  as  it  is  quite  probable  that  the  parties  who  signed  the 
quit -claim  deeds  would  have  resisted  a  proceedinc:  of  that  character. 
Whether  she  would  or  not  have  occupied  a  better  position,  we  do  not 
see  how  plaintiffs  are  accountable  for  her  not  holding  it.  We  think 
that  plaintiffs  are  correct  in  their  position,  that  if  Ballard  Coleman 
having  by  warranty  deed  duly,  recorded,  undertaken  to  sell  to  Ben- 
ton an  undivided  fifth  interest  in  the  plantation,  when  his  real  interest 
was  less,  should  thereafter  acquire  an  interest  up  to  the  extent  of  the 
interest  conveyed,  the  latter  would  at  once,  without  any  act  between 
the  parties,  enure  to  the  benefit  of  Benton.  Coleman  undertook  to 
sell  absolutely  that  precise  interest,  and  the  subsequent  declaration 
in  the  act  as  to  how  he  acquired  the  thing  sold  was  merely  descrip- 
Mve,  and  did  not  limit  the  extent  of  the  thing  sold,  or  the  extent 
'>t  the  warranty. 
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We  think  that  a  quit- claim  deed  reaches  only  to  interests  actually 
owned  at  that  time  by  the  party  execating  it ;  that  it  is  of  no  effect 
whatever  as  to  interests  already  Kone. 

In  the  very  nature  of  things  there  is  a  great  difference  between 
an  act  of  sale  or  donation  and  a  qait-claim  deed.  It  is  troe 
that  through  the  latter,  interests  .  in  property  may  be 
acquired,  for  the  party  quit- claiming  is  ordinarily  estopped  fromr 
subsequently  asserting  rights  which  had  been  by  him  relinquished. 
A  person  undertaking  to  sell  warrants  the  existence  of  and  his  own- 
ership of  the  thiug  sold,  and  is  bound  to  make  the  warranty  good ; 
bat  a  party  quit- claiming  carries  out  precisely  what  he  undertook  to 
do  in  simply  abstaining  from  disturbing  or  questioning  the  rights  of 
those  in  whose  favor  he  has  renounced. 

We  think,  however,  that  George  M.  Fletcher  was  estopped  from 
purchasing  or  legally  conveying  to  Benton  &  Milliken  the  full  undi- 
vided one -fifth  interest  in  Qlen  Mary  which  he  attempted  to  sell  to 
them.  Mrs.  Fletcher,  with  her  husband's  consent,  quit -claimed  to 
Mrs.  Ellett  '*  all  her  right,  title  and  interest  in  the  Qlen  Mary  plan- 
tation." Mrs.  Ellett  does  not  pretend  that  that  relinquishment, 
broad  as  it  is,  goes  further  than  to  surrender  her  one  •twentieth  of 
the  property. 

No  reason  has  been  assigned  why*  this  deed  is  not  valid.  There 
were  then  no  outstanding  rignts  upon  the  property  that  we  have 
been  advised  of.  The  husband  claimed  afterward  to  be  a  creditor 
of  his  wife,  but  the  time  for  him  to  have  objected,  if  objections  he 
had  to  make,  was  prior  to  the  signing  of  the  act.  The  act  having, 
been  signed  by  him  and  his  wife  and  placed  of  record,  he  was' 
estopped  from  attempting  to  acquire  through  his  wife's  succession 
the  rights  which  she,  with  his  consent,  had  voluntarily  surrendered. 
The  plaintiffs,  after  this  suit  was  brought  and  the  pleadings  of  all 
the  parties  had  fully  developed,  attempted  to  purchase  this  one- 
twentieth  interest  which  Mr.  Fletcher  had  parted  with.  Even  if 
under  other  circumstances  they  could  have  acquired  it,  they  cer- 
tainly could  not  do  so  under  existing  circumstances. 

We  are  of  the  opinion  that  plaintiffs  acquired,  through  Ballard 
Coleman,  an  undivided  one-fifth  interest  in  the  property;  from 
Catharine  Coleman  Yorke  an  additional  one -fifth  interest,  and  from 
George  M.  Fletcher  three  undivided  twentieths — in  all,  eleven- 
twentieths;  that  Mrs.  Barber  owns  four  undivided  twentieths,  and 
that  Mrs.  Ellett  owns  five  undivided  twentieths. 
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For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and  decreed 
that  the  judgment  appealed  from  be  amended  by  decreeing  the  Glen 
Mary  plantation  to  belong  to  the  parties  to  this  suit  in  the  proportion 
as  follows:  To  Benton  &  Milliken,  eleven -twentieths;  to  Mrs.  Kate 
^llett,  five -twentieths,  and  to  Mrs.  L.  K.  Barber,  four- twentieths. 

It  is  further  ordered,  adjudged  and  decreed  that  the  said  judgment 
be  further  amended  by  ordering  the  costs  below  to  be  paid  by  the 
respective  parties  according  to  their  respective  interests,  and  that  as 
flo  amended  the  judgment  appealed  from  is  affirmed.  Costs  of 
appeal  to  be  borne  by  the  parties  according  to  their  respective 
interests. 
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12,638. 
Btatb  bt  BEL.  Henry  Obb,  Sb.,  vs.  Tbee  City  op  New  Oblbans 

ET  ALS. 

Taxpayers  have  a  standing  in  court  to  contest  apon  proper  charges  theyalidlty 
of  a  municipal  ordinance  or  contract  executed  under  It,  whenever  its  enforce- 
ment may  increase  the  burden  of  taxation.  Handy  vs.  New  Orleans,  t9 
An.  107. 

Article  51  of  the  Constitution,  which  declares  that  "  no  money  shall  ever  be  taken 
from  the  public  treasury,  directly  or  Indirectly,  in  aid  of  any  church,  sect  or 
■denomination  of  religion,  or  In  akl  of  any  priest,  preacher  or  teacher  thereof 
418  such,  and  no  preference  shall  ever  be  given  to,  nor  any  discrimination 
against  any  church,  sect  or  creed  of  religion,  or  any  form  of  religious  faith  or 
^worship,  nor  shall  any  appropriation  be  made  for  private,  charitable  or 
benevolent  purposes  to  any  person  or  community;  provided  thin  shall  not 
apply  to  the  State  asylums  for  the  insane  and  deaf,  and  dumb  and  blind,  aod 
ithc  Charity  Hospital,  and  public  charitable  Institutions  conducted  under 
State  authority,"  refers  to  appropriations  made  by  the  General  Assembly,  and 
'to  moneys  taken  from  the  State  treasury,  not  to  appropriations  made  by  the 
common  councils  of  cities,  or  to  moneys  taken  from  the  city  treasuries. 

Article  56  of  the  Constitution  prohibits  the  loaning,  pledging  or  granting  of  any 
fund  of  the  political  corporations  of  the  State  to  any  person  or  persons,  asso- 
ciation or  corporation,  public  or  private.    To  the  extent  that  any  appropria- 
•tion  made  by  a  city  council  In  favor  of  a  charitable  association  of  the  city 
•exceeds  In  amount  the  precise  legal  equivalent  rendered  by  the  particular 
•Institution  which  is  to  receive  It  for  the  support  of  just  such  persons  as  the 
city  Itself  would  be  legally  chargeable  with,  the  appropriation  evidences  a 
•donation  and  a  gift,  and  by  reason  of  that  fact  It  Is  beyond  the  power  of  the 
council  to  make  it  under  Art.   56  of  the  Constitution.     Appropriations  to 
charitable  associations  granted  from  a  general  sense  by  the  council  of  the 
laudable  objects  and  purposes  of  those  in8tltutIon,'.but  having  no  fixed,  cer- 
tain, established  consideration  for  the  same,  are  at  best  remunerative  dona- 
tions for  possible  anticipated  future  benefits,  and  not  being  based  upon  con- 
tract express  or  implied  are  u/ira  vires. 
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The  twenty'flrat  and  twenty-fourth  sectloDS  of  the  cbarter  of  the  city  of  New 
Orleans,  defining  the  duties  of  the  city  comptroller  and  treasurer,  did  not  con- 
template that  an  appropriation  by  the  city  council  should  perse  justify  the 
withdrawal  of  the  amount  of  the  same  from  the  city  treasurer.  They  obviously 
Intended  that  each  claim  presented  under  an  appropriation  should  be  sub. 
Jected  to  examination  and  auditing,  and  should  be  based  upon  afflrmatlyely 
shown  exact  legal  consideration. 

APPEAL  from  the  Ciyil  District  Court  for  the  Parish  of  Orleans. 


John  C.  Wickliffe  and  Arthur  H,  Brown  for  Plaintiff,  Appellant. 


Charles  J,  ThSard^  Charles  8.  Rice^  Anthony  Sam&ola,  J,  St.  Paul, 
I>inkelspiel  &  Hart^  James  J.  McLou^hlin,  Assistant  City  Attorney; 
SamH  L.  Oilmorey  City  Attorney;  J.  Madison  Vance  (Frank  MoOloin 
of  Counsel)  for  Defendants,  Appellees. 


Argued  and  submitted  December  18,  1897. 
Opinion  handed  down  March  7,  1898. 
Rehearing  refusing  May  2,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  G.  J.  In  a  petition  filed  by  him  in  the  Civil  District 
Court,  on  November  30,  1896,  relator  averred  that  he  was  a  citizen 
and  taxpayer  of  the  city  of  New  Orleans,  and  the  father  of  two  chil- 
dren of  school  age,  who  were  dependent  upon  the  public  schools  of 
that  city  for  an  education,  and  who  were  attending  said  schools. 
That  through  lack  of  sufficient  appropriation  of  public  money  from 
the  public  treasury  of  said  city  by  the  City  Council  of  New  Orleans 
to  the  school  fund  of  said  city  for  the  year  1896,  the  School  Board 
of  said  city  had  declared  that  it  would  be  necessary  to  close  the  said 
public  schools  during  the  month  of  November,  1896.  That  in  the 
budget  of  expenditures  of  the  city  of  New  Orleans  for  the  year  1896, 
the  City  Council  of  the  city  of  New  Orleans  appropriated  and 
ordered  taken  from  the  public  treasury  of  the  city  of  New  Orleans 
the  sum  of  forty  thousand  two  hundred  dollars,  and  same  paid  to 
sundry  private,  charitable  and  benevolent  institutions,  to -wit: 
Evangelical  Lutheran  Orphan  Asylum  (Bethel) ;  Protestant  Or- 
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phans'   Home,   St.    ViDcent's    Orphan    Asylum,   Wet    Nurses,    St. 
Mary's  Orphan  Boys'  Asylum,  House  of  Qood  Shepherd,  German 
Protestant  Orphan  Asylum,  Toaro  Infirmary,  Faith  Home  for  Aged 
Widows,  Lafon's  Old   Folks'   Home,   St.   Vincent's   Asylum,   New 
Orleans  Female  Orphan  Asylum,  Female   Orphan   Asylum   of   the 
Immaculate  Conception,  German  Protestant  Home  for  the  Aged  and 
Infirm,  Jewish  Home,  Home  for  Incurables,  Maison  Hospitaliere,  St. 
Alphonsus  Asylum,  St.  Vincent's  Half  Orphan  Asylum,  Louisiana  Asy- 
lum, St.  Joseph's  Boys  and  Girls'  Asylum,  Holy  Family  Asylum,  St.  Jo- 
seph's Asylum  of  the  Little  Sisters  of  the  Poor,  Protestont  Episcopal 
Children's  Home,  Eye,  Ear,  Nose  and  Throat  Hospital,  Convalescent's 
Home,  Louisiana  Freedman's  Asylum,  St.  Vincent  de  Paul's  Society, 
Conference  of  St.  Joseph  and  Immaculate  Conception,  St.  Mary's  Asy- 
lum of  Little  Sisters  of  the  Poor  and  the  Carmelite  Nuns,  which  said 
sums  in  various  amounts  were  ordered  to  be  paid  to  private  persons 
and  communities  as  members  and  representatives  of  various  churches, 
sects  and   denominations  of    religion,   for  an  itemized    statement 
of  which  reference  was  made  to  the  said  budget  of   1896,  adopted 
by  the  said  City  Council  on  the   fourteenth  day  of  January,  1896, 
and  to  the  resolution  of  apportionment  thereunder,   adopted  by 
Slid    council   or    its   committee  on  the  fourth  day  of  February, 
1896,  both  of  which  were   made   part  of  the   petition.     That  the 
existing    City    Council    through    its    Committee    on    Budget    and 
Assessment  had  prepared  a  budget  of  expenditures  of  the  public 
moneys  and  of    appropriations  from    the   public  treasury  of  the 
city  of  New  Orleans  fo  the  year   1897,  which   budget  had  been 
published  in  the  newspapers  of  the  city  of  New  Orleans;  said  budget 
having  been  prepared  snd  provisionally  adopted  by  said  committee 
on  the  third  day  of  December,  1896,  which  budget  was  made  part  of 
the  petition. 

That  by  said  budget  it  was  proposed  to  appropriate  and  take  from 
the  treasury  of  the  city  of  New  Orleans  a  sum  of  money  largely  in 
excess  of  the  sum  of  twenty-seven  thousand  dollars  for  private, 
charitable  and  benevolent  purposes  in  various  amounts  to  sundry 
private  persons  and  communities  as  representatives  of  and  in  aid  of 
sundry  churches,  sects  and  denominations  of  religion;  that  said  pro- 
posed budget  would  be  adopted  by  the  council  and  said  sums  taken 
from  the  treasury  for  said  purposes  unless  the  said  council  and 
officers  were  restrained  from  so  doing  by  due  process  and  orders  of 
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conrt.  That  none  of  the  appropriations  referred  to  either  in  the 
bndget  of  1896^  or  that  of  1897  were  for  the  State  Asylums  for  the 
Insane,  Deaf,  Dumb  or  Blind,  nor  for  any  charity  hospital  nor  other 
charitable  institution  or  institutions  conducted  under  State  or  any 
other  public  authority.  That  all  of  said  appropriations  and  proposed 
appropriations  were  illegal,  contrary  to  law,  and  beyond  the  power 
of  the  City  Council  to  make  or  to  have  made. 

That  of  the  appropriation  of  1896  a  large  portion  had  been 
paid  from  the  treasury  by  the  City  Treasurer  on  the  warrant  of  the 
comptroller  and  the  amounts  remaining  would  be  so  paid  out  unless 
Bald  officers  were  prevented  from  doing  so  by  law.  That  if  said  bal- 
ance were  paid  out  under  the  budget  of  1896  there  would,  not  be 
sufficient  money  in  the  treasury  to  permit  the  public  schools  to 
remain  open  for  the  full  time  during  the  year  prescribed  by  law  and 
relator's  children  would  be  prevented  from  attending  same  during 
the  time  they  are  closed.  That  if  the  appropriations  proposed  in 
the  budget  of  1897  were  made  and  the  money  taken  from  the  treas- 
nry  there  would  not  be  left  money  enough  therein  to  keep  open  the 
public  schools  during  the  year  1897  for  the  full  term  prescribed  bylaw 
and  custom  in  said  city,  and  relator's  children  would  be  prevented, 
as  stated,  from  attending  school,  and  thereby  prevented  from  ob- 
taining the  education  at  the  public  schools  which  was  the  right  of 
every  American  citizen  and  citizen  of  the  State  of  Louisiana.  That  re- 
lator's interest  in  the  subject  matter  waslargely  in  excess  of  two  thous- 
and dollars.  In  view  of  the  premises,  relator  prayed  for  citation  upon 
the  mayor — the  treasurer  and  comptroller  of  the  city  and  also  the 
common  council;  that. relator  have  judgment  against  them  decreeing 
all  of  said  appropriations  null  and  void,  and  prohibiting  any  further 
payment  of  the  money  appropriated  by  the  budget  of  1896  to  the  said 
private,  charitable  and  benevolent  purposes  to  said  purposes  and  com- 
munities, and  prohibiting  the  council  from  appropriating  any  money  for 
said  purposes  out  of  the  treasury  for  the  year  1897  as  proposed,  or  any 
subsequent  year,  and  that  the  mayor  be  prohibited  from  approving, 
and  forbidden  to  approve  any  ordinance  making  such  appropriation 
or  appropriations;  that  the  comptroller  be  forbidden  from  drawing 
and  the  treasurer  from  paying  any  warrant  thereunder,  or  any 
money  under  color  of  appropriation  for  any  private,  charitable  or 
benevolent  purpose  whatever,  to  any  person  or  community  or  in  aid 
•  of  any  church,  sect  or  denomination  of  religion  whatever,  and  for 


884  SUPREME  COURT  OF  LOUISIANA. 

State  ez  rel.  Orr,  8r.,  vs.  City  et  al8. 

all  writs  and  orders  necessary  to  enforce  the  Jadgment  to  that 
effect. 

Defendants,  through  their  counsel,  filed  an  exception  of  no  caase 
of  action,  and  prayed  that  the  suit  be*  dismissed.  This  exception 
was  referred  to  the  merits. 

On  the  9th  of  January,  1897,  relator  filed  a  supplemental  petition « 
in  which  he  alleged  that  since  the  filing  of  his  petition,  the  appropri- 
ations for  1897,  which  had  been  referred  to  as  proposed  appropria- 
tions, had  been,  in  fact,  made  in  the  budget  of  1897,  and  had  been 
approved  by  the  mayor,  and  were  made  to  the  persons  and  commu- 
nities named  in  the  supplemental  petition  for  the  amounts  therein 
stated.  Relator  substantially  reiterated  the  allegations  of  his  origi- 
nal petition  as  to  the  illegal  character  of  the  same  and  set  forth  de 
novo  his  grounds  of  complaint.  He  averred  that  payments  made  out 
of  the  ai>propriations  for  the  purposes  stated  were  illegal  and  with- 
out warrant  of  law.  He  prayed  that  they  be  so  decreed,  and  that 
the  officials  participating  therein  be  decreed  liable  for  the  same  and 
ordered  to  pay  the  same  into  the  city  treasury.  He  reiterated  the 
prayer  of  his  original  petition,  adding  thereto  relief  in  consonance 
with  the  allegations  of  the  supplemental  petition. 

The  defendants  answered  under  benefit  of  their  exception.  They 
pleaded,  first,  the  general  issue.  They  then  admitted  that  the  city 
of  New  Orleans  had  made  certain  appropriations  for  the  years  1896 
and  1897  to  the  institutions  named  in  plaintiff's  petition,  but  they 
averred  that  said  appropriations  were  made  strictly  in  accordance 
with  law. 

The  Protestant  Orphan  Home,  the  Association  for  the  Relief  of 
Jewish  Widows  and  Orphans,  the  German  Evangelical  Lutheran 
Bethlehem  Orphan  Association,  the  Touro  Infirmary  and  the  New 
Orleans  Convalescent  Home,  parties  in  whose  behalf  and  for  whose 
benefit,  among  other,  appropriations  had  been  made  in  the  budgets 
of  1896  and  1897,  intervened  in  the  suit  to  join  the  defendants  and 
protect  their  interests  under  the  appropriations.  Their  petitions  of 
intervention  were  substantially  alike.  They  averred  that  they  were 
each  an  incorporated  charity  under  the  laws  of  the  State  and  owners 
of  an  asylum  for  the  care,  nourishment  and  protection  of  the  indigent 
sick  and  orphans ;  that  they  were  possessed  of  no  adeqaate  means  of 
support  and  depended  very  largely  upon  contributions  made  by 
charitable  persons  and  appropriations  made  by  the  city  of  New 
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Orleans,  Bimilar  to  those  contained  in  the  budget  of  1897.  That  the 
city  made  nse  of  their  institution  for  the  care  and  support  of  their 
indiicents  and  orphans.  Thi^t  said  contributions  and  appropriations 
were  absolutely  necessary  for  the  charitable  uses  for  which  the 
institutions  were  respectively  founded.  That  the  appropriations 
attacked  in  nowise  contravened  the  charter  of  the  city  of  New 
Orleans ;  were  not  ultra  virea,  but  were  lawful  and  proper  under  the 
Constitution  and  laws  of  the  State.  That  relator  disclosed  no  infer - 
est  for  the  relief  prayed  for  and  that  the  court  was  without  jurisdic- 
tion ratione  materiss. 

The  District  Court  after  trial  rendered  judgment  in  favor  of 
defendants  and  intervenors,  refusing  the  injunction  and  mandamus 
prayed  for,  and  dismissing  the  suit. 

Plaintiff,  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLs,  C.  J.  In  Handy  et  al.  vs.  The  City  of  New  Orleans  et 
al.,  89  An.  107,  this  court  held  that  taxpayers  have  a  standing  in 
court  to  contest,  upon  proper  charges,  the  validity  of  a  municipal 
ordinance  and  contract  executed  under  it,  whenever  its  enforcement 
may  increase  the  burden  of  taxation.  That  a  petition  of  taxpayers 
discloses  a  cause  of  action  which  charges  that  a  municipal  corpora- 
tion has  passed  an  ordinance  in  excess  of  its  powers  and  in  violation 
of  prohibitory  provisions  in  its  charter.  Under  the  authority  of  that 
decision  the  District  Court  properly  overruled  the  exception  of  no 
cause  of  action  filed  by  the  defendants.  The  petition  in  this  case 
not  only  contained  averments  of  the  character  referred  to,  but  spe- 
cially charged  that  the  ordinances  attacked  were  violative  of  the 
State  Constitution. 

Relator's  principal  attack  on  the  ordinances  of  the  city  is  based 
upon  the  provisions  of  Art.  61  of  the  Constitution,  which  declares 
that  *'  no  money  shall  ever  be  taken  from  the  public  treasury 
directly  or  indirectly,  in  aid  of  any  church,  sect  or  denomination  of 
religion,  or  in  aid  of  any  priest,  preacher,  minister  or  teacher  thereof 
as  such,  and  no  preference  shall  ever  be  given  to,  nor  any  discrimi- 
nation made  against  any  church,  sect  or  creed  of  religion,  or  any 
form  of  religious  faith  or  worship;  nor  shall  any  appropriation  be 
made  for  private,  charitable  or  benevolent  purposes  to  any  person  or 
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commanity ;  provided  this  shall  not  apply  to  the  State  asylams  for  the 
insane  and  deaf,  dnmb  and  blind,  and  the  charity  hospitals  and  pub- 
lic charitable  institutions  conducted  under  State  authority." 

This  article  is  found  under  the  heading  of  **  Limitations  upon  LegiS' 
lative  Powers f^^  and  is  evidently  directed  against  taking  money  out  of 
the  State  Treasury  and  of  prohibiting  the  General  Assembly  from 
itself  making  appropriation  for  private,  charitable  or  benevolent 
purposes  other  than  for  those  specially  enumerated  and  permitted. 

As  the  acts  complained  of  are  not  those  of  the  General  Assembly, 
but  of  the  city  of  New  Orleans,  we  are  called  on  to  comment  upon 
that  particular  article  of  the  Constitution  only  in  so  far  as  relator 
bases  upon  it  the  contention  that  a  prohibition  upon  the  powers  of 
the  Legislature  itself  carries  with  it  as  a  necessary  and  unavoidable 
consequence  a  similar  prohibition  upon  all  the  subordinate  or  inferior 
political  organizations  in  the  State.  He  argues  that  all  the  powers  of 
such  bodies  are  derived  from  the  General  Assembly,  and  that  the 
latter  can  not  confer  upon  its  creatures  powers  which  it  can  not 
exercise  itself.  This  argument  rests  upon  a  misconception  of  the 
original  powers  of  the  General  Assembly  and  the  effect  upon  them  of 
constitutional  limitations.  It  has  been  repeatedly  held  that  unlike  the 
Congress  of  the  United  States,  which  must  find  affirmative  authority 
for  its  action^  the  Legislature  of  a  State  is  unlimited  in  its  powers, 
except  in  so  far  as  the  latter  are  restricted  within  certain  limitations 
by  constitutional  provisions. 

It  has  also  been  repeatedly  held  that  the  scope  of  these  restric- 
tions is  not  to  be  extended ;  that  they  are  not  to  be  enlarged  by  con- 
struction beyond  their  terms.  The  decision  in  Hughes  vs.  Murdock, 
45  An.  985,  to  that  effect  merely  announces  a  well  recognized 
doctrine.  Arts.  44  and  45  of  the  Constitution  afford  examples  of 
cases  where  the  limitations  upon  the  powers  of  the  General  Assembly 
are  made  to  extend  not  only  to  the  direct  actions  of  the  Legislature 
itself,  but  to  its  powers  of  delegation  of  authority  to  others. 

The  position  taken  that  there  is  manifest  inconsistency  between 
prohibiting  the  Legislature  from  taking  action  upon  some  particular 
subject  and  yet  authorizing  it  either  to  permit  subordinate  corpora- 
tions to  do  so,  or  authorizing  it  to  charge  them  with  the  duty  of 
doing  so,  is  not  logically  correct.  For  instance :  there  may  be  cer- 
tain duties,  the  performance  of  which  from  their  character  could  be- 
and  should  be  exacted  in  certain  localities  for  the  public  good,  the 
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expenses  of  which  should  be  made  to  be  contribated  to  by  the  people 
of  that  special  locality.  WJiile  the  people  of  the  State  at  large  might 
bave  an  interest  in  seeing  those  duties  performed  and  they  should 
through  the  Legislature  have  supervision  and  control  over  them  to 
eome  extent,  it  might  be  very  unfair  and  improper  to  cast  a  general 
burden  in  respect  to  the  same  upon  the  whole  people.  BiiTerent 
localities  should  be  made  to  bear  exclusively  the  burden  to  the 
extent  that  they  were  specially  and  directly  concerned  in  the  subject- 
matter. 

We  would  see  no  inconsistency  in  the  Constitution's  forbidding  the 
I/egislature  from  appropriating  the  State's  money  for  the  care  of  the 
indigent  insane  in  the  different  parishes,  and  yet  either  making  it 
obligatory  upon  it  to  charge  the  various  parishes  with  the  duty  of 
properly  providing  for  them  or  leaving  that  matter  open  for  legisla- 
tive discretionary  action.  The  duty  of  providing  for  the  indigent 
insane  would  still  remain  properly  a  matter  of  public  concern ;  the 
Constitution  would  simply  have  shifted  the  burden  of  the  duty  from 
the  State  at  large  to  the  people  of  the  particular  places  where  those 
unfortunate  persons  should  chance  to  be  found. 

Deciding,  however,  that  the  provisions  of  Art.  51  of  the  Constitu- 
tion do  not  extend  to  this  case  leaves  for  examination  how  far  the 
ordinances  of  the  city  are  chargeable  with  illegality  under  Art.  56  of 
that  instrument  and  under  its  own  charter.  It  is  best  that  no  tech- 
nical obstacle  be  thrown  in  the  way  of  the  solution  of  that  question 
at  this  time.  It  is  subject  to  be  presented  at  any  moment,  and 
it  should  be  disposed  of  at  once,  to  the  end  that  the  Constitutional 
Convention,  now  in  session,  may  take  such  action  in  the  matter  as  to 
it  may  be  deemed  right  and  to  the  best  interests  of  the  people  of  the 
State. 

Article  56  of  the  Constitution  declares  that  *'  the  funds,  credit, 
property,  or  things  of  value  of  the  State,  or  of  any  political  corpora^ 
Hon  thereof,  shaXi  not  be  loaned,  pledged  or  fip:anted  to  or  for 
any  person  or  persons,  association  or  corporation,  public  or  private ; 
nor  shall  the  State  or  any  political  corporation  purchase  or  subscribe 
to  the  capital  or  stock  of  any  corporation  or  association  whatever, 
or  for  any  private  enterprise.  Nor  shall  the  State,  nor  any  political 
corporation  thereof  assume  the  liabilities  of  any  political,  municipal, 
parochial,  private  or  other  corporation  or  association  whatsoever; 
nor  shall  the  State  undertake  to  carry  on  the  business  of  any  such 


888  SUPREME  COURT  OP  LOUISIANA. 

State  ex  rel.  Orr,  Sr.,  ts.  City  et  als. 

corporation  or  association  or  become  a  part  owner  therein;  provided 
the  State,  through  the  General  Assembly,  shall  have  power  to 
grant  the  right  of  way  through  its  public  lands  to  any  railroad  or 
canal." 

No  mention  is  made  in  this  attide  of  appropriations  which  might 
be  sought  to  be  made  for  private,  charitable  or  benevolent  pur- 
poses, nor  is  the  prohibition  of  the  article  aimed  at  grants  as  being 
'*  directly  or  indirectly  in  aid  of  any  church,  sect  or  denomination  of 
religion,  or  in  .aid  of  any  priest,  preacher,  minister  or  teacher 
thereof  as  such." 

The  prohibition  against  grants  is  as  broad  as  words  can  make  it, 
and  is  totally  independent  of  the  object  to  which  the  grant  when 
made  would  be  applied.    The  article  is  found  in  the  Constitution  (as 
is  Art.  51),  under  the  heading  of  '<  Limitations  of  Legislative  Pow- 
ers," but,  unlike  the  latter,  its  terms  extend  expressly  to  a  prohibi- 
tion of  the   ''granting  of  the  funds  of  any  political  corporation  of 
the  [State  to  any  person  or  persons,   association  or  corpomtion, 
public  or  private."    The  granting  of  the  funds  of  the  political  cor- 
porations to  private  persons  or  corporations  being  itself  prohibited 
independently  of  the  body  attempting  to  make  the  grant,  or  to  per- 
mit the  same  to  be  made,  removes  from  the  Qeneral  Assembly  the 
power  through  any  delegation  from  it  to  confer  authority  on  parishes 
or  cities  in  the  State  to  make  them.     Grants  of  parishes  or  cities  of 
that  character  based  on  such  delegation  would  be  null  and  void. 

The  article  prohibits  the  loaning,  pledging  or  granting  of  any  funds 
of  the  political  corporations  of  the  State  to  any  person  or  persons, 
association  or  corporation,  public  or  private. 

It  must  be  conceded  that  the  institutions  in  whose  behalf  the  appro- 
priations attacked  were  made  are  private  corporations.  The  public 
authorities  have  no  control  or  authority  over  them. 

The  question  remains  whether  the  ordinances  attacked  evidence 
**grant8  "  of  the  funds  of  the  city  of  New  Orleans. 

Webster  defines  the  verb  ^*to  grant  "  as  signifying: 

1.  To  give  over — to  make  conveyance  of — to  give  the  possession 
or  title  of — usually  in  answer  to  petition — to  convey. 

2.  To  confer  or  bestow  with  or  without  compensation,  particularly 
in  answer  to  prayer  or  request. 

8.  To  admit  as  true  when  disputed  or  not  satisfactorily  proved,  to 
yield  belief  to,  to  allow  to  yield,  to  concede,  synonyms.     To  give, 
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confer,  bestow,  convey,  transfer,  admit,  allow,  concede.     And  the 
word  ''  grant  "  as  a  nonn  as  signifying: 

1.  The  act  of  granting — a  bestowing  or  conferring;  conces^on, 
admission  of  something  as  trne. 

2.  The  thing  granted  or  bestowed,  a  g^ft,  a  boon. 

3.  A  transfer  of  property  by  deed  or  writing,  especially  an  appro- 
priation or  conveyance  made  by  the  government;  as  a  grant  of  land. 

It  is  argned  that  the  ordinances  of  the  city  of  New  Orleans  are  not 
j^nts  of  the  funds  of  the  city ;  that  they  are  not  gifts ;  thtft  the  city 
stands  charged  with  the  daty  of  supporting  its  own  infirm,  sick  and 
disabled  paupers;  that  the  institutions  in  question  have  taken  upon 
themselves  that  obligation;  that  they  have  discharged  and  will  con* 
tinue  to  discharge  the  same ;  that  in  so  doing  they  have  relieved  the 
city  and  will  continue  to  relieve  the  city  from  the  pecuniary  obglia- 
tions  which  but  for  them  it  would  have  itself  to  incur;  that  the  city 
has  received  and  will  receive  a  quid  pro  quo  for  the  amounts  appro- 
priated ;  that  the  city  has  the  legal  power  to  discharge  its  duties 
through  agencies  other  than  itself  or  by  contracts  with  other  parties. 

Relator  replies  that  though  the  duty  of  municipal  corporations  to 
support  their  own  infirm,  sick  and  didabled  paupers  is  recognized 
in  Art.  168  of  the  Oonstitution,  that  article  is  not  self -executing; 
that  it  directs  the  General  Assembly  to  make  such  duty  obligatory, 
but  that  that  body  has  as  yet  taken  no  action  in  that  direction.  We 
are  not  aware  of  any  action  taken  by  the  General  Assembly  under 
the  requirements  of  Art.  163  of  the  Constitution  other  than  Act  No. 
42  of  1890,  which  relates  only  to  police  juries.  We  think  that  the 
General  Assembly  construed  the  provisions  of  that  article  as  to  its 
obligation  of  taking  affirmative  action  as  applying  only  to  parishes ; 
that  the  second  clause  of  the  article  itself  affirmatively  made  it  the 
duly  of  municipal  corporations  to  support  the  indigent  infirm,  sick 
and  disabled  persons  within  their  borders. 

Whether  this  was  its  view  of  the  matter  or  not,  whether  it  was  a 
correct  view  or  not,  we  need  not  inquire,  for  we  are  not  called 
upon  in  this  case  to  say  whether  legal  proceedings  could  be  legally 
taken  out  to  coerce  the  city  to  make  provision  for  such  persons,  but 
whether  when  they  had  done  so  their  action  would  be  unauthorized 
in  the  absence  of  a  statute  of  the  State  making  it  obligatory  upon 
them  to  do  so.    We  have  no  hesitation  that  if  the  only  attack  mitde 
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upon  the  action  of  the  city  would  have  been  the  absence  of  saCh  a 
Btatate,  it  would  have  been  utterly  groundless. 

There  can  be  no  question  as  to  the  duty  of  cities  to  support  indi- 
gent sick,  disabled  and  infirm  persons  within  their  borders,  bat  the 
question  is  how  and  under  what  circumstances  and  conditions  are 
they  to  do  so.  Had  the  city  built  or  leased  premises  having  this 
object  in  view,  and  placed  employees  of  its  own  over  them  and  made 
provision  through  ordinances  for  the  payment  of  the  expenses 
incurred  jn^so  doing,  no  one,  we  suppose,  would  question  the  validity 
of  such  ordinances  by  reason  of  a  want  of  power  in  the  city  to  pass 
them. 

Had  the  city  made  express  contracts  either  with  individuals  or 
with  private  ''corporations  by  which  the  latter  would  have  come 
under  a  well  defined  civil,  legal  tie  to  perform  such  duties  for  the 
city,  the  ofQcers  of  the  city  having  legal  power  to  exact  performance 
according  to  the  terms  of  the  contract  and  to  hold  such  parties  liable 
for  breach  of  the  same,  and  had  the  city  passed  ordinances  appropri- 
ating money  to  carry  out  its  obligations  toward  the  other  contracting 
parties  under  such  contracts,  and  had  the  validity  of  such  appropri- 
ations been  submitted  to  us,  a  very  different  question  would  have 
been  presented'from  that  actually  before  the  court. 

As  matters  stand  we  find  a  case  where  there  exists  not  only  no 
contractual  relations,  either  express  or  implied,  between  the  city  and 
the  various  corporations  on  whose  behalf  the  ordinances  attacked 
have  been  made,  but  none  between  those  institutions  and  the 
indigent  sick,  poor  or  disabled  of  New  Orleans.  Neither  the  cit3*  nor 
those  indigent  sick  or  disabled  persons  themselves  would  have 
a  right  of  action  to  coerce  any  one  of  them  into  receiving  or  sup- 
porting them ;  their  action  in  that  matter  would  be  purely  and  exclu- 
sively within  their  own  control.  Their  boards  of  directors  and  not 
the  city  officials  would  decide  who  should  be  received  and  supported, 
how  many  should  be  so  supported  and  for  how  long.  On  the  other 
hand  none  of  these  institutions  by  virtue  of  the  fact  that  they  had 
received  and  supported  indigent  orphans  or  indigent  infirm  men  and 
women,  and  that  the  city  had  made  appropriations  in  their  behalf, 
would  have  such  a  vested  right  in  such  appropriations  as  to  prevent 
a  repeal  of  the  ordinances  making  them  or  to  give  a  right  of  action 
against  the  city. 

We  do  not  understand  that  the  city  pretends  to  have  any  legal  sup- 
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er-vision  or  control  over  these  institations.   We  do  not  understand  the 
amount   of  the  appropriations  to  the  different  institutions  to  be 
graded  upon  any  fixed  established  relation  between  such  amounts  and 
service  which  could  be  legally  charged  for  by  each  as  based  upon 
a  precise  legal  equivalent  consideration  received.     We   understand 
the  council  to  exercise  its  own  judgment  as  to  how  much  each  insti- 
tation  should  be  granted  and  to  exact  no  accounting  for  the  amounts 
received.    That  the  appropriations  are  made  in  bulk  and  drawn  out 
in  bulk;  no  specific  vouchers  being  given  as  to  how  the  sums  re- 
ceived had  been  or  would  be  applied.     Under  such  circumstances 
the  appropriations,  though  based  upon  a  general  sense  by  the  council- 
of  the  laudable  objects  and  purposes  of  the  institutions  have  really  no 
fixed  certain  established  consideration  for  the  same.     There  may  bo- 
or there  may  not  be  a  consideration  for  some  of  them,  and  that  con- 
sideration may  be  or  it  may  not  be  an  equivalent  for  the  moneys 
received.    Those  moneys  at  the  best  would  be  received  by  way  of 
remunerative  donations,  for  possible  anticipated  future  benefits,  not 
by  reason  of  contract,    express  or    implied.    Whether  or  not  any 
particular  appropriation  was  in  support  of  a  real  or  a  remunerative 
donation  would  rest  in  doubt,  and  for  determinatioa  would  have  to 
be  tested  in  each    case  by  extrinsic  evidence.     To  the  extent,  at 
least,  that  any  given  appropriation  exceeded  in  amount  the  precise 
legal  equivalent  rendered  by  the  particular  institution  receiving  it 
for  the  support  of  Just  such  persons  as  the  city  itself  would  be  legally 
chargeable  with,  the  ordinance  would  evidence  a  gift  and  a  donation 
to  it,  and  by  reason  of  that  fact,  would  be  beyond  the   power  of  the 
council  to  make.     Coates  vs.  Campbell,  37  Minn.  498.    There  are 
no  fixed  established  conditions  attached  by  the  ordinances  as  condi* 
tions  precedent  either  to  the  earning  of  or  the  payment  of  the  moneys 
♦to  the  different  institutions.    There  is  no  attempted  or  visible  check 
upon  either  the  council,  the  finance  committee,   the  comptroller  or 
the  treasurer.    The  right  of  payment  seems  to  be  made  to  rest  simply 
upon  the  fact  of  appropriation  itself,  nothing  more.     There  seems  to 
be  nothing  to  guide  either  the  comptroller,  the  finance  committee  or 
the  treasurer  in  approving  or  auditing  claims  advanced  under  the 
ordinances.     We  do  not  think  that  ordinances  of  that  character  are 
sustainable,   or  that    such  ordinances    were  in  the  contemplation 
of  the  Qeneral    Assembly    in    framing    the    charter    of    the  city 
of  New  Orleans.     We  think  the  twenty- first  and  twenty-fourth  sec-^ 
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course  has  been  followed  by  those  officers  in  the  execution  of  the 

ordinances ;  the  methods  followed  for  payment  are  not  attacked. 

In  the  Cook  County  case  (125  Illinois  540)  the  Supreme  Court  of 
Illinois,  referring  to  the  necessity  it  was  under  of  pronouncing  a  jndfi;- 
ment  which  was  in  evident  opposition  to  its  sympathies  and  wishes, 
setting  aside  an  appropriation  made  in  aid  of  parties  engaged  in 
most  praiseworthy  work,  but  under  circumstances  prohibited  by  the 
constitution,  said: 

ii  They  are  engaged  in  the  best  and  holiest  of  all  works,  that  of 
reforming  and  caring  for  the  unfortunate.  We  agree  with  counsel 
for  appellee  that  they  do  their  work  faithfully  and  well.  It  is  so 
shown  by  the  proof.  It  is  not  for  us  to  discuss  the  wisdom  or  un- 
wisdom of  this  prohibition.  There  it  is,  couched  in  terms  so  emphatic 
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.n  not  fail  to  ehallenge  attention.  Any  scheme,  even  thongh 
ved  by  the  blessing  of  the  church,  that  snrges  against  the  will  of 

<3  people  as  crystallized  into  their  organic  law  mast  break  in  piecea 
as  breaks  the  foam  of  the  sea  against  the  rock  on  the  shore." 

Onr  daty,  under  similar  circumstances,  is  no  less  imperative  than 
that  imposed  upon  the  Supreme  Court  of  our  sister  State. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
annulled,  avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and 
decreed  that  the  ordinances  of  the  city  of  New  Orleans,  making  ap- 
propriation in  favor  of  any  charitable  or  benevolent  institution  of 
the  city  of  New  Orleans,  under  and  by  the  force  of  which  appropria- 
tions themselves  the  institutions  in  whose  favor  they  are  made  can 
draw  out  from  the  treasury  of  the  city  the  funds  so  appropriated^ 
are  illegal  and  unconstitutional,  and  the  finance  committee  and 
chairman  of  the  finance  committee  are  enjoined  and  inhibited  from 
endorsing  or  approving  any  requisition,  claim  or  demand  for  pay- 
ment of  said  appropriation  or  any  part  thereof  by  force  simply  of 
the  appropriations  themselves,  and  the  comptroller  of  the  city  of  New 
Orleans  is  hereby  enjoined  and  inhibited  from  warranting  upon  the 
treasurer  for  the  payment  of  any  portion  of  said  appropriations,  and 
the  treasurer  enjoined  and  inhibited  from  paying  any  portion  of  said 
appropriations  simply  by  force  and  by  reason  of  the  appropriations 
themselves. 

MnxBB,  Breaux,  J.  J.,  dissenting  in  separate  opinions. 
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Mortgages  are  not  (as  outtlng  off  equities)  negotiable  in  the  sense  of  the  law 
merchant. 

A  father  who  being  tutor  of  his  minor  children  receives  Into  his  possession  as 
such  as  part  of  their  inherltage  from  their  grandmother,  negotiable  notes 
made  by  him  to  his  own  order  and  by  himself  endorsed,  which  notes  repre* 
sented  the  purchase  price  of  property  purchased  by  him,  and  were  secured 
by  special  mortgage  and  yendor's  prlTilege  on  the  property  purchased, 
became  ipto  facto  the  debtor  of  his  children  for  the  amount  of  the  notes,  the 
said  debt  being  secured  in  their  favor  by  special  mortgage  and  vendor's 
privilege.  The  notes  in  the  tutor's  hands  were  the  mere  evidences  of  his  debt 
to  them. 
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7ho  tutor  being  so  Indebted  to  his  children,  oould  not  alter  the  aituatlon  to  their 
prejudice  by  Illegally  tranf erring  these  notes  before  maturity  to  a  third 
person.  The  rights  of  the  transferee'  quoad  the  mortgage  and  privilege  are 
subordinated  to  those  of  the  minors. 

A  PPEAL  from  the  Twentieth  Jadicial  District  Coart  for  the  Parish 
***•     of  St.  James.     Guton,  J.  . 


Sims  &  Lambremont  for  Plaintiff,  Appellee. 


Edward  N.  Pagh  for  Auguste  Damar6,  Under-tutor,  Third  Oppo- 
nent and  Intervenor,  Appellant. 


Argued  and  submitted  December  30, 1897. 
Opinion  handed  down  February  28,  1898. 
Rehearing  refused  May  30,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  On  the  23d  of  August,  1890,  by  act  before  £.  D. 
Laiche,  deputy  clerk  and  notary  public  in  and  for  the  parish  of  St. 
James,  Felix  P.  Pocb6  sold  and  delivered  to  Felix  Damar6  a  certain 
tract  of  land,  described  in  said  act,  for  and  in  consideration  of  the 
price  of  thirty -two  thousand  dollars,  of  which  price  three  thoasaDd 
four  hundred  and  twenty  dollars  were  paid  cash,  and  the  balance  was 
represented  by  eight  promissory  notes  executed  by  the  purchaser  to 
his  own  order  and  by  himself  endorsed  for  different  amounts  payable 
at  different  dates  at  the  office  of  the  clerk  of  court  of  the  parish  of 
St.  James,  the  notes  bearing  interest  at  eight  per  cent,  per  anDom 
from  their  date  until  paid.  These  notes  were,  by  the  terms  of  pur- 
chase, secured  as  to  payment  by  special  mortgage  on  the  property 
sold,  vendor's  privilege  being  retained. 

On  December  31,  1896,  the  plaintiff,  Pertuit,  took  out  executory 
process  against  the  property  mortgaged,  as  being  the  holder  and 
owner  of  three  of  the  eight  notes  representing,  as  stated,  the  par- 
chase  price  of  the  same — to- wit:  one  note  of  two  thousand  dollars, 
maturins:  January,  1891;  one  note  of  four  thousand  dollars,  maturing 
January  23,  1892,  and  one  note  of  four  thousand  dollars,  maturing 
January  23,  1893.  The  act  of  sale  and  mortgage  bad  been  daly 
recorded  in  the  record  books  of  the  parish  of  St.  James. 
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On  the  5th  of  Janaary,  1897,  Anguste  Deinar6,  as  under -tutor  of 
the  minors  Felicie,  Roger,  Azema,  Fernand  and  Qeorge  Damar6, 
iasae  of  the  marriage  of  Leontine  Jolly,  deceased,  with  Felix 
Damar6,  filed  a  petition  in  the  District  Oonrt  for  St.  James,  in  which 
he  alleged : 

That  on  the  30th  Jane,  1890,  Felix  Damar6  was  confirmed  as 
natural  tutor  of  the  said  minors,  and  petitioner  as  their  under-tutor. 

That  on  the  12th  of  January,  1891,  Mrs.  Azema  Bourgeoiis,  widow 
of  Cesar  D.  Jolly,  the  grandmother  of  the  minors,  died,  leaving  said 
minors  and  Cesar  Felix  I>amar6,  their  brother,  her  sole  heirs.  That 
at  the  time  of  said  Mrs.  Azema  Jolly's  death,  she  was  the  owner  and 
possessor  of  three  promissory  notes,  made  and  subscribed  by  Felix 
Damar6,  the  father  and  tutor  of  said  minors,  under  date  of  August 
23,  1893,  one  for  the  sum  of  two  thousand  dollars,  payable  January 
23,  1891,  and  two,  each  for  the  sum  of  four  thousand  dollars,  pay- 
able respectively  on  January  23,  1892,  and  1893,  all  to  the  order  of 
aaid  Felix  Damar6,  and  endorsed  in  blank,  bearing  interest  from 
date,  at  eight  per  cent,  per  annum ;  said  notes  being  identified  with  an 
act  of  sale  and  mortgage  passed  before  Emile  J.  Laiche,  deputy 
clerk  of  court,  and  secured  by  special  mortgage  and  vendor's  privi- 
lege on  the  property  of  said  Damar6,  fully  described  and  set  forth 
in  the  said  act  of  sale.  That  being  the  sole  heirs  of  their  said  grand- 
mother, Mrs.  Jolly,  and  she  being  the  owner  of  said  notes  at  her 
death,  the  said  notes  became  the  property  of  said  minors  and  of 
their  brother.  That  their  said  property  in  said  notes  had  never 
been  divested,  and  that  said  minors  and  their  brothers  were  still  the 
owners  of  said  notes.  That  Felix  Damar6,  their  father  and  tutor, 
had  never  been  authorized  by  any  order  of  court,  or  by  the  advice  of 
any  family  meeting,  to  dispose,  in  any  manner,  shape  or  form,  either 
directly  or  indirectly,  of  said  three  notes,  the  property  of  said 
minors  and  of  their  brother,  and  that  they  were  still  vested  with  full 
ownership  of  said  notes.  That  in  his  said  capacity  of  under-tutor 
of  said  minors,  he  represented  and  showed  that  on  the  3lBt  of 
December,  1896,  one  Elphege  J.  Pertuit,  claiming  to  be  the  holder 
of  said  three  notes  (the  property  of  said  minors  and  their 
brother)  instituted,  via  executiva  against  Felix  Damar6,  the  maker 
of  said  notes,  and  the  tutor  of  said  minors,  in  the  suit  entitled,  El- 
phege J.  Pertuit,  vs.  Felix  Damar6,  No.  1960  of  the  docket  of  said 
court.     That  he  was  advised  and  averred  that  said   notes,  on  the 
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death  of  their  grandmother  (the  said  minors  and  their  brother  beings 
her  sole  heirs)  went  into  the  charge  and  control  of  Felix  Damar6, 
their  tutor,  by  reason  of  their  said  heredity — Mrs.  Jolly's  snccession 
never  being  opened  and  the  said  notes  being  her  only  property.  That 
said  Damar6,  tator,  was  absolutely  without  power  or  authority^to  part 
with  said  notes  or  in  any  way  to  dispose  of  the  same ;  that  he  was  abso- 
lutely without  power  to  confer  on  any  one  the  title  to  said  notes,  the 
property  of  said  minors ;  that  any  one  taking  said  notes  from  said 
Damar^,  the  maker  of  the  same,  was  charged  with  notice  and  acted 
'<  en  pleine  connaissance  "  of  the  fact  that  said  Damar6  was  without 
authority  and  power  to  destroy  or  impair,  in  the  least,  the  ttile  and 
ownership  of  said  minors  to  said  notes.  That  he  distinctly  charged 
and  averred  that  said  Pertuit  acquired  said  notes  long  after  maturity 
and  with  full  knowledge  of  the  title  and  ownership  of  said  minors,  in 
and  to  said  notes,  and  that  said  Pertuit  has  no  title  or  claim  whatever 
to  said  notes  or  any  part  thereof.  That  the  interest  of  said  Damar§, 
tutor,  and  that  of  the  minors  were  in  conflict,  and  it  was  his  duty  as 
their  tutor  to  intervene  in  said  suit  and  protect  the  interest  of  the 
minors. 

Should  the  court,  however,  hold  that  said  minors  were  not  the 
owners  of  said  notes  by  reason  of  the  fact  that  the  notes  made  by 
and  due  by  their  tutor,  as  tutor,  had  the  effect  of  extinguishing  said 
notes  and  as  creating  a  cash  indebtedness  by  the  tutor  to  said  minors^ 
then,  and  in  that  event,  and  under  the  reservation,  he  said  and 
averred  that  said  notes  should  be  decreed  to  be  extinguished  and  the 
lien  and  mortgage  securing  the  same,  canceled  and  erased. 

That  under  no  conceivable  circumstances  had  Pertuit,  the  plaintiff 
in  said  suit,  any  title  or  claim  in  and  to  said  notes,  or  any  lien  or 
mortgage  bearing  on  said  property.  That  the  further  proceeding  of 
said  Pertuit  in  said  suit  would  cause  minors  irreparable  injury  and 
damage,  and  the  same  should  be  arrested  and  stopped  until  the  deci- 
sion of  the  present  suit.  That  petitioner  should  be  allowed  and  per- 
mitted to  intervene  in  said  suit,  and  said  Pertuit  should  be  enjoined 
from  taking  any  further  steps  in  said  suit  until  further  orders  of  the 
court. 

In  view  of  the  premises,  he  prayed  to  be  allowed  to  intervene  in 
his  said  capacity  in  behalf  of  said  minors ;  that  Pertuit,  the  plaintiff, 
and  Damar^,  the  defendant  (the  latter  individually  and  as  tutor) ,  be 
cited ;  that  judgment  be  rendered  in  favor  of  the  minors  and  against 
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said  defendants,  decreeing:,  recognizing  and  adjadging  that  said 
minors  are  the  owners  in  the  proportion  of  one  andivided  sixth  each 
of  the  said  notes  as  heirs  of  their  grandmother,  Mrs.  Jolly ;  that  said 
notes  be  delivered  and  tamed  over  to  said  minors,  and  said  Pertnit 
be  decreed  to  be  absolutely  without  right  or  interest  in  and  to  said 
notes.  Shonld  the  court,  however,  hold  that  said  minors  are  not  the 
owners  of  the  notes,  then,  and  in  that  event  and  under  reservation, 
petitioner  prayed  that  said  notes  and  all  the  accessories  thereto  are 
extinguished  and  wiped  out,  and  their  tutor  is  indebted  unto  them 
for  the  amoxmt  of  said  notes  as  so  much  cash  received  by  him  (tutor) 
for  account  of  said  minors,  and  that  said  lien,  and  the  lien  and  mort- 
gage securing  the  same,  be  canceled  and  erased ;  that  a  writ  of  in- 
junction issue  against  the  plaintiff,  Pertuit,  enjoining  and  restraining 
him  from  taking  any  further  steps  or  doing  anything  whatever  in  said 
suit  until  the  further  orders  of  the  court;  that  after  due  proceedings 
said  injunction  be  maintained  and  perpetuated,  with  costs. ' 

An  injunction  was  ordered  to  issue  as  prayed  for,  and  was  served 
upon  the  parties. 

The  plaintiff,  Pertuit,  answered,  pleading,  first,  the  general  issue. 
Further  answering,  he  averred  that  he  acquired  and  held  said  notes 
through  and  from  Paul  D.  Pertuit,  a  resident  of  the  parish,  well 
known  therein,  in  good  faith  and  for  a  valuable  consideration;  and 
that  said  Paul  D.  Pertuit  acquired  said  notes  in  good  faith  and  in  the 
ordinary  course  of  business,  long  before  maturity,  for  a  valuable  con- 
sideration. That  neither  the  said  Paul  Pertuit  nor  himself  had  ever 
had,  at  any  time,  notice  of  any  of  the  matters  set  up  in  the  petition 
of  intervention  and  opposition.  He,  therefore,  said  that  the  inter- 
vention and  opposition  were  not  well  founded  in  fact,  law  or  equity. 
He  prayed  that  they  be  rejected  and  dismissed  with  costs,  reserving 
to  him  his  action  in  a  separate  suit  for  the  damages  inflicted  by  the 
wrongful  injunction  sued  out. 

The  District  Court  rendered  judgment,  decreeing  the  minors, 
Felicie,  Roger,  Azema,  Femand  and  George  Damar6,  to  be  the 
owners  of  five  undivided  sixths  of  the  note  of  two  thousand  dollars 
sued  on,  together  with  five -sixths  of  the  interest  accrued  and  to 
accrue  thereon,  and  recognizing  the  same  to  be  secured  by  special 
mortgage  and  vendor's  privilege  upon  the  property  described  in  the 
petition,  taking  effect  from  the  2Sd  of  August,  1890,  and  that  to  that 
extent  £.  J.  Pertuit  be  decreed  to  have  no  right,  title  nor  interest 
67 
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therein ;  decreeing  further  Elphege  J.  Pertnit  to  be  the  owner  of  the 
other  two  notes  of  four  thousand  dollars  each  sued  on,  together  with 
all  interest  accrued  and  to  accrue  thereon,  and  the  said  notes,  in 
principal,  interest  and  attorney's  fees,  to  be  secured  by  special  mort- 
gage and  vendor's  privilege,  dating  and  taking  effect  from  the  28d 
of  August,  1898,  upon  all  of  the  property  described  in  the  petition 
for  executory  process;  decreeing  further,  that  the  demand  of  the 
third  opponents,  the  minor  children  of  Felix  Bamard,  to  be  recognized 
as  the  owners  of  said  two  notes  be  rejected  and  dismissed ;  that  the 
injunction  sued  out  by  them  be  dissolved  and  sel  aside  to  that 
extent,  and  that  in  all  other  respects  it  be  sustained  and  perpetuated  f 
decreeing  further  that  Elphege  J.  Pertuit  be  authorized  to  proceed 
with  the  seizure  and  sale  of  the  property  described,  according  to  law, 
to  pay  and  satisfy  the  amount  of  said  two  notes,  in  principal, 
interest,  attorney's  fees  and  costs  of  seizure  and  sale ;  that  the  coste 
incurred  by  the  demand  of  the  third  opponents,  since  the  filing 
of  the  petition  of  third  opposition  and  injunction,  be  paid  by  the 
seizing  creditor,  Pertuit. 

Third  opponents  appealed. 

After  the  appeal  was  taken,  Felix  Damar^,  the  father  and  tutor  of 
the  minors,  died,  and  one  of  the  latter  (MissFelicie  Damar6)  became 
of  age.  On  motion,  Miss  Felicie  Damar6  and  Felix  I>amar6,  Jr.,  who 
had  been  appointed  tutorto  the  remaining  minors,  were  made  parties 
to  the  appeal,  Felix  Damar^,  Jr.,  being  made  party  as  tutor.  Ap- 
pellee asked  in  the  Supreme  Court  that  the  judgment  be  amended 
by  rejecting  the  claim  of  the  minors  to  the  ownership  of  the  two 
thousand  dollar  note;  he  also  pleaded  in  aid  of  his  own  ownership 
of  the  notes  the  prescription  acquirendi  causa  of  three  and  five 
years;  also  as  against  any  claim  which  Felix  Damar^,  Jr.,  might  set 
up,  the  prescription  liherandi  cauaa  of  four  years. 

On  the  28d  of  August,  1890,  Judge  Felix  Poch6  sold  to  Felix 
Damar6,  a  certain  plantation  in  the  parish  of  St.  James,  which  he 
had  himself,  upon  the  same  day,  purchased  at  a  sale  made,  in  the 
succession  of  Cesar  D6sir6  Jolly.  The  price  of  the  property  was 
thirty- two  thousand  dollars,  of  which  three  thousand  four  hundred 
and  twenty  dollars  were  paid  cash  and  the  balance  of  twenty- eight 
thousand  five  hundred  and  etghty  dollars  were  represented  by  eight 
promissory  notes  of  Damar^'s,  payable  to  his  own  order  and  by  him- 
self endorsed  in  blank  for  different  amounts,  and  maturing  at  differ- 
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ent  dates,  bearing  interest  at  eight  per  cent,  per  ananm  from  their 
date  nntil  paid.  Among  these  notes  was  one  for  six  hundred  and 
fifty  dollars,  and  three  for  five  thousand  dollars  each,  these  notes 
being  secured  by  preference  by  special  mortgage  and  vendor's  privi- 
lege on  an  nndivided  half  of  the  property ;  one  note  for  two  thou- 
sand nine  hundred  and  thirty  dollars,  one  note  for  two  thousand 
dollars  and  two  notes  of  four  thousand  dollars  each. 

These  four  notes  were  secured  by  special  mortgage  and  vendor's 
privilege  on  the  whole  plantation — the  note  for  two  thousand  nine 
hundred  and  thirty  dollars  being  granted  a  preference  of  mortgage  and 
payment  over  the  second  undivided  half  of  the  property.  The  note 
for  two  thousand  dollars  was  payable  on  the  23d  of  January,  1891, 
and  the  two  notes  of  two  thousand  doUors  were  payable  on  the  21st 
of  January,  1892,  and  one  on  the  23d  of  January,  1898. 

At  the  time  of  the  sale  made  in  the  matter  of  the  succession  of 
Cesar  D.  Jolly,  his  wife,  Mrs.  Azema  Bourgeois,  held  a  mortgage 
claim  against  her  husband  on  the  property  sold  for  ten  thousand 
dollars. 

The  terms  of  the  sale  at  which  Judge  Pocb6  bought  were  cash,  but 
we  think  it  evident  that  while  he  got  credit  for  the  price,  yet  the 
price  was  settled  by  creditors  of  the  succession  of  Jolly  accepting 
Damar6's  notes  made  in  representation  of  the  price  of  the  sale  from 
Poch6  to  Damar6  as  so  much  cash.  The  widow  of  Jolly  received  in 
lieu  of  her  mortgage  claim  the  three  notes  of  Damar6  which  matured 
on  the  2Sd  of  January  of  the  years  1891,  1892  and  1893,  the  first 
being,  as  stated,  for  two  thousand  dollars,  and  the  two  others  for  four 
thousand  dollars  each.  Felix  Damar^  had  married  Leontine  Jolly, 
the  daughter  of  Oesar  Jolly,  and  his  wife,  Azema  Bourgeois.  Mrs. 
Felix  Damar6  died  in  1888,  leaving  as  issue  of  her  marriage  six  minor 
children.  The  father  was  confirmed  as  their  tutor  on  the  thirtieth 
day  of  June,  1890.  The  abstract  of  inventory  which  the  law 
required  to  be  recorded  in  order  to  secure  by  mortgage  in  favor  of 
these  children  the  faithful  performance  of  the  administration  of  their 
property  by  their  tutor  was  recorded  the  same  day.  Cesar  B.  Jolly 
died  in  1889.  His  widow,  Azema  Bourgeois,  died  on  the  11th  of 
February,  1891.  At  the  time  of  her  death  she  was  living  at  the 
house  of  her  son-in-law,  Felix  Damar^.  She  had  then  in  her  pos- 
session (in  her  armoir)  the  three  notes  of  Damar6,  which  she  had 
received  from  Judge  Poch6.    The  only  heirs  of  Mrs.  Jolly  were  her 
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grandchildren,  the  children  of  Damar6.  After  the  death  of  their 
grandmother,  Damar6,  who  was  then  tutor  of  his  children,  took  poe- 
session  of  those  notes  belonging  to  them  as  heirs  of  their  grand- 
mother, of  which  he  was  the  maker. 

On  or  about  the  20th  of  February,  1891,  after  the  maturity  of    the 
first  note,  he  called  upon  Evariste  Poch6,  a  brother  of  Judge  Poch6, 
who  was  a  practising  attorney  in  the  parish  of  St.  James,  who  frer 
quently  made  investments  of  the  money  of  ottfer  parfies  for  them, 
and  having  money  of  his  own,  made  also,  frequently,  investments 
on  his  account,  to  ascertain  whether  he  '*  would  let  him  have  money 
on  these  notes,"  and  having  received  an  afOirmative  reply,  he  several 
days  later  returned  to  Poch6's  office,  where  the  latter  gave  him  ten 
thousand  dollars    (seven  thousand  dollars  in  currency  and  three 
thousand  dollars  in  a  check) ,  and  Damar^  delivered  to  him  the  notes. 
The  giving  of  the  notes  and  the  payment  of  the  money  were  simul- 
taneous— being  one  single  transaction.    Interest  on  these  notes  was 
paid  by  Bamard  each  year  up  to  1894,  and  endorsements  to  that 
effect  were  placed  on  the  back  of  the  notes.     All  these  payments 
were  made  to  Evariste  Poch6.    Damar6  dealt  exclusively  with  him, 
not  knowing  until  long  afterward  that  the  Pertuits  had  any  con- 
nertion  with  or  interest  in  the  notes.   In  the  latter  part  of  February, 
1891,  Paul  Pertult,  one  of  the  parties  for  whom  Poch6  was  in  the 
habit  of  making  invsstments,  called  at  the  office  of  the  latter  and 
was  shown  these  three  notes  by  him.    They  had  endorsed  upon  each 
of  them  at  that  time  the  fact  that  Interest  had  been  paid  thereon  ap 
to  January  28, 1891 ;  the  endorsement  on  the  two  thousand  dollar  note 
which  had  matured  on  that  date,  stating  additionally  that  payment  of 
the  note  was  extended  to  January  28,  1892.      Seeing  that  the  notes 
were  declared  by  their  paraph  to  be  secured  by  special  mortgage  and 
vendor's  privilege,  he  bought  them  from  Evariste  Poch6  for  teiF 
thousand  dollars,  which  he  paid  him  in  currency,  taking  possession 
of  the  notes  and  holding  them  until  September,  189    ,  when  under 
a  business  arrangement  with  his  cousin  (the  plaintiff  in  executory 
proceedings) ,  he  transferred  them  to  him.  Poch6  received  the  inter- 
est for  Paul  Pertult  as  his  agent.     Pertult  testified  that  at  the  time 
he  acquired  the  notes  from  Poch6  he  had  no  information  in  regard 
te  any  fact  which  led  him  to  believe  that  Poch6   had  no  right  to  sell 
the  notes.    Damar6,  the  tutor,  was  never  authorized  by  a  family 
meeting  or  by  order  of  court  to  sell  the  notes.  Evariste  Poch6  knew  all 
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aboat  the  manner  of  the  settlement  of  the  saccession  of  D^sM  Jolly. 
Damard,  at  the  time  of  the  transfer  of  the  notes  to  him,  told  him 
that  they  were  Mrs.  Jolly's  notes. 

It  is,  under  this  condition  of  affairs,  as  shown  by  the  evidence,  that 
this  case  comes  before  us  for  decision  as  to  the  conflicting  rights  of 
the  minors,  claiming  the  ownership  of  the  notes  as  not  haying  had 
their  title  divested,  either  directly  or  indirectly  by  any  act  of  theirs 
or  of  any  one  anthorized  thereto  on  their  behalf  and  those  of  Paul 
Pertnit  (snbstantially  represented  by  the  plaintiff  in  executory  pro- 
ceedings) I  claiming  to  be  holder  and  owner  of  the  notes,  mortgage 
and  privilege,  as  having  purchased  them  in  good  faith  for  a  valuable 
consideration  and  in  due  course  of  trade,  and  also  as  having  purchased 
them  (with  the  exception  of  the  note  for  two  thousand  dollars)  prior 
to  their  respective  maturities. 

It  is  contended  by  the  under-tutor,  on  behalf  of  the  minors,  that 
by  express  law  the  sale  of  property  belonging  to  a  third  person  is 
null.  O.  0.  2462.  That  a  person  can  not  be  deprived  of  his  prop- 
erty without  his  consent,  expressed  or  implied ;  that  minors,  in  view 
of  their  incapacity  and  helpless  condition,  are  specially  under  the 
protection  of  the  law ;  that  in  a  case  where  they  are  shown  to  have 
been  despoiled  of  their  property,,  without  shadow  or  pretence  of  right 
or  authority,  they  have  a  superior  equity  over  one  claiming  owner- 
ship to  the  same,  even  in  good  faith,  but  under  acts  of  conversion 
and  wrong.  That  the  tutor  of  minors  is  prohibited  from  disposing  of 
the  property  of  his  wards  without  the  advice  of  a  family  meeting  or 
orders  of  court.  That  these  minors  have  been  guilty  of  no  laches, 
imprudence  or  negligence  of  which  (to  their  loss)  others  could  take 
advantage.  That  no  act  of  estoppel  is  chargeable  to  them.  That 
plaintiff's  whole  claim  of  right  rests  upon  invoking  in  his  favor  the 
provisions  of  the  commercial  law;  that  that  law  has  never  been 
formally  adopted  in  Louisiana,  and  its  provisions  have  never  been 
permitted  to  stand  when  in  opposition  to  positive  and  direct  statute 
law  of  the  State.  That  the  rules  of  the  commercial  law  touching  the 
transfer  of  notes  and  the  cutting  off  of  equities  do  not  extend  to  the 
assignment  of  the  mortgages  and  privileges  by  which  notes  are 
secured.  That  plaintiff  acquired  at  one  and  the  same  time  these 
three  notes  of  the  same  series,  all  of  the  same  date,  and  aU  identified 
by  paraph  with  the  same  notarial  act.  That  at  the  date  of  this 
acquisition  one  of  the  notes  was  past  due ;  that  that  fact  not  only 
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opened  the  equities  as  to  that  particalar  note,  but  ae  to  the  othen 
which  plaintiff  parchased  at  that  time.  That^  even  if  plaintiff  coold 
succesefnlly  hold  the  ownership  of  the  notes  as  against  the  minora 
he  could  take  nothing  adversely  to  them  under  the  mortgage  and 
privilege  securing  the  notes,  it  not  being  negotiable.  That  if  plain- 
tiff were  permitted  to  do  so,  and  to  gain  the  full  benefit  of  the 
special  mortgage  and  vendor's  privilege  secaring  the  notes  adversely 
^  to  them,  the  effect  would  be  to  permit  their  tator  by  a  sale  of  really 
his  own  debt  to  them,  to  give  to  his  vendee  a  right  which  would  ( 

prime  their  own,  as  they  would  be  forced  to  fall  back  upon  a  general 
mortgage,  dating  from  June,  1890,  while  plaintiff  would  claim  upon 
a  vendor's  privilege  upon  the  special  property,  which  was  the  only 
property  owned  by  their  father;  that  the  law  did  not  contemplate 
and  should  not  permit  so  iniquitous  a  result  to  the  ruin  of  minors. 

Plaintiff,  on  the  other  hand,  invokes  (as  the  nnder-tutor  supposed 
he  would  invoke)  in  his  own  behalf  the  rules  of  the  commercial  law, 
which  he  maintains  extends  to  and  covers  the  rights  of  mortgage  and 
privilege  by  which  the  notes  were  secured.  He  relies  also  upon  the 
state  of  the  public  record,  which  he  avers  gave  every  reason  to 
believe  that  the  notes  were  legally  owned  and  held  by  Evariste 
Poch6,  and  legally  secured  in  his  hands  as  such  holder  by  vendor's 
privilege  and  special  mortgage.  He  asserts  his  absolute  good  faith 
in  the  premises  and  his  utter  ignorance  of  the  fact  that  Damar6  had 
any  other  connection  with  the  notes  than  as  maker  of  the  same. 

He  contends  that  the  purchase  of  the  notes  carried  with  it,  as  ac- 
cessories thereto,  the  mortgage  and  privilege  securing  it  (O.  G.  2615), 
and  that  these  accessories  can  not  be  separated  from  the  principal 
obligation. 

In  the  case  at  bar  Felix  Damar6,  the  maker  of  the  notes  and  the 
transferee  of  the  same  to  Evariste  Poch6,  has  no  defence  to  make  and 
could  urge  none,  either  to  the  notes  or  the  mortgage  or  privilege. 
The  notes  are  unquestionably  due  by  him,  and  unquestionably 
secured  by  special  mortgage  and  vendor's  privilege ;  Damar6  himself 
is,  by  his  conduct  and  contract,  estopped  from  contending  to  the 
contrary.  The  equities  which  are  advanced  in  this  suit  are  not  those 
between  the  holder  of  the  notes  and  mortgage  and  the  maker,  which 
is  the  ordinary  form  in  which  they  are  presented,  but  between  dif- 
ferent parties  contesting,  as  between  themselves,  their  respective 
titles  to  the  notes  and  the  right  to  the  benefit  of  their  accessory 
mortguge  and  privilege. 
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We  are  of  the  opinion  that  Damar6  was  without  right  and  author- 
ity to  transfer  the  notes,  as  he  did,  to  Evariste  Poch6  without  order 
of  court  or  legal  proceedings.  At  the  time  he  made  the  transfer  not 
only  was  Poch6  advised  of  the  condition  of  affairs  and  the  ownership 
•of  the  notes,  but  one  of  the  three  notes,  then  simultaneously  trans  - 
f  ered  to  him,  was  past  due. 

The  Supreme  Court  of  Michigan  in  Able  vs.  McGuigan,  78  Mich. 
416  (44  N.  W.  893)  and  Shultz  vs.  Shultz  (71  N.  W.  868)  was  of  the 
opinion  that  a  transfer  of  notes  under  such  circumstances  throw 
open  the  equities  as  to  all  the  notes  matured  and  unmatured. 

Damar6's  action  in  the  premises  was  a  conversion  or  species  of 
theft  of  the  property  of  his  minor  children,  of  whom  he  was  then  the 
tutor.  Independently  of  this,  had  Evariste  PocM  examined  the 
record  he  would  have  found  that  these  notes,  subscribed  by  Damar6 
to  his  own  order  and  by  himself  endorsed,  had  been  by  him,  at  the 
time  of  the  sale,  delivered  to  his  brother,  Judge  Pocb6,  and  the  sub- 
sequent possession  of  the  same  by  Damar^,  the  maker,  called  for 
examination  and  explanation. 

There  is  no  doubt  that  were  Evariste  Poche  himself  the  plaintiff  in 
this  suit,  his  claim  would  be  repelled  by  bad  faith  and  knowledge  on 
his  part. 

There  is  some  doubt  as  to  whether  Poch6  in  acquiring  the  notes  did 
so  for  his  own  account,  or  whether  he  did  so  as  agent  for  Pertuit  as 
an  undisclosed  principal  for  whom  he  was  in  the  habit  of  making 
investments.  We  accept  that  as  an  actual  fact,  Paul  Pertuit  himself 
was  not  aware  at  the  time  he  received  the  notes  from  Poch6  that 
they  had  been  the  property  of  Mrs.  Jolly,  or  the  minors,  or  that  they 
had  ever  returned  into  the  possession  of  Felix  Damar6,  the  maker. 

The  District  Court  was  of  the  opinion  that  under  the  circumstances 
of  the  case,  the  ownership  of  the  note  for  two  thousand  with  its 
accessory  mortgage  and  privilege  had  never  passed  out  of  the  minors, 
and  so  decreed,  but  it  held  that  the  ownership  of  the  other  two 
notes,  with  their  accompanying  mortg.ige  and  vendor's  privilege 
were  transferred  to  Pertuit  and  would  hold  good  even  as  against  the 
minors  under  the  rules  of  the  commercial  law,  and  the  jurisprudence 
of  the  State  based  upon  a  consideration  of  rights  of  parties  taken  on 
the  faith  of  the  condition  of  the  public  records. 

We  have  repeatedly  enforced  the  rules  of  the  commercial  law  in 
their  bearing  upon  equities  as  between  the  maker  of  negotiable  notes 
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and  holders  and  owners  who  acquired  the  same  before  matoritj  in 
due  coarse  of  trade  and  for  a  valuable  consideration.  The  matter  has 
passed  beyond  the  domain  of  discussion,  and  makers  of  notes  exe- 
cute the  same  in  Louisiana  with  direct  reference  to  their  rights  and 
obligations  being  determined  and  fixed  by  the  principles  of  the  com- 
mercial law  and  the  usages  of  commerce.  0.  O.  1964,  1964.  Though 
the  commercial  law  has  not  been  directly  and  formally  adopted  in  this 
State  as  a  whole,  the  existence  of  its  influence  and  control  over  cer- 
tain subjects  has  not  only  been  recognized  by  our  courts,  but  has 
also  been  directly  referred  to  in  the  law  itself,  as,  for  instance,  in 
Art.  1914  of  the  Civil  Code. 

We  have  on  a  number  of  occasions  permitted  the  holders  and 
owners  of  negotiable  notes  who  had  acquired  the  same  under  circum- 
stances such  as  to  cut  off  the  equities  between  themselves  and  the 
maker,  to  also  enforce  for  their  benefit  and  advantage  the  mortgage 
by  which  the  makers  had  secured  payment  of  their  note,  although 
there  were  really  defences  to  the  notes,  and  although  we  hold  to  the 
opinion  that  mortgages  were  not  negotiable  in  the  sense  of  cutting^ 
off  the  equities  in  relation  to  the  enforcement  of  mortgages.  Ad 
examination  of  these  cases  will,  we  think,  show  in  each  of  them 
there  was  an  element  of  estoppel  as  against  those  seeking  to  go 
behind  the  mortgages  to  attack  their  validity  and  to  question  the 
right  to  their  enforcement.  It  is  true  that  in  those  cases  we 
referred  in  connection  with  their  special  facts  to  the  condition  of  the 
public  records,  but  we  have  nowhere  announced  that  the  simple  fact 
alone  that  the  public  record  when  examined  would  show  the  proper 
registry  of  a  special  mortgage  as  having  been  granted  by  one  author- 
ized to  grant  it  without  any  indication  on  the  face  of  the  record  going  to 
show  reasons  why  it  was  not  legally  enforceable,  would  carry  with  it  as 
a  necessary  unavoidable  consequence  against  all  parties  in  interest  that 
the  mortgage  would  be  permitted  to  be  enforced  acrording  to  its  terms 
and  tenor  to  their  prejudice  regardless  of  reasons  which  could  be 
legally  assigned  by  particular  parties  why  this  result  should  not  be 
permitted  to  be  reached. 

To  have  made  such  an  announcement  would  have  been  to  have 
declared  that  we  accepted  the  doctrine  of  the  negotiability  of  mort- 
gages to  its  fullest  extent. 

We  have  always  taken  care  in  the  cases  we  have  referred  to,  to 
disclaim  holding  the  opinion  that  mortgages  were  negotiable  in  the 
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sense  that  word  is  used  in  the  commercial  law  and  to  place  oar 
deciaionB  therein  npon  the  special  circamstaoceB  of  the  particular 
cases. 

In  the  consideration  of  those  cases  we  have  to  keep  in  mind  preciselsr 
who  the  parties  to  the  litigation  were  and  what  were  the  relations- 
they  hore  to  the  subject  matter  before  the  court. 

In  dealing  with  the  rights  of  the  minors  we  have  to  consider  thenv 
strictly  as  third  parties  to  the  sale  made  by  their  father  and  tutor  of 
their  notes  with  their  mortgage  and  privilege.  They  have  no  connec-^ 
tion  with  that  sale.  Their  father  was  confirmed  as  their  tutor  on 
the  thirtieth  day  of  June,  1890,  and  the  faithful  administration  by 
the  tutor  of  their  property  stands  secured  in  their  favor  to  the  extent 
their  claim  was  registered  by  the  general  mortgage  given  them  by 
the  law.  In  point  of  date  and  of  registry  that  mortgage  was  first  in 
order.  In  addition  to  this  their  father  toas  indebted  to  them  in  the  full 
amount  of  the  three  notes  with  interest  accrued  and  to  accrue;  this 
indebtedness  being  secured  in  their  favor  by  special  mortgage  and  ven* 
dor^s  privilege* 

Will  the  transfer  by  ■  the  tutor  of  these  privilege -bearing  notes 
(belonging  to  them)  under  the  circumstances  in  which  the  transfer 
was  made,  be  permitted  to  confer  upon  the  holder  of  the  notes  a 
right  superior  in  rank  and  effect  to  those  held  by  the  minors? 

We  have  been  called  upon  several  times  to  examine  into  and  de- 
termine the  relative  rights  of  a  party  holding  an  existing  undisputed 
mortgage  on  certain  property,  and  those  of  a  party  claiming  to  hold 
a  mortgage  superior  to  the  same  by  reason  of  being  the  third  holder 
of  a  negotiable  promissory  note  which  he  had  acquired  before 
maturity,  in  good  faith,  for  a  valuable  consideration,  and  which  note 
was  secured  by  a  special  mortgage  originally  ranking  that  held  by 
the  other  party,  and  standing  uncanceled  on  the  public  records 
when  the  note  was  acquired,  when  in  point  of  fact  the  mortgage 
had  l>een  extinguished  by  reason  of  an  ancicipated  payment  made^ 
by  the  maker  prior  to  the  maturity  of  the  note.  In  such  case  we- 
have  constantly  held  that  although  the  third  holder  was  entitled' 
under  the  commercial  law  to  a  judgment  on  the  notes  against  the 
maker,  notwithstanding  it  had  really  been  paid,  yet  he  could  not  en* 
force  the  mortgage  to  the  detriment  of  third  parties.  That  the  mort* 
gage  being  merely  an  accessory  obligation,  fell,  when  in  point  of 
fact  the  note  was  paid  and  the  subsequent  reissaing  of  the  note,. 
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whether  by  the  maker  or  by  a  person,  who,  having  got  possession  of 
it,  had,  withoat  right,  reissued  it,  coald  not  revive  the  mortgage  (o 
the  prejudice  of  third  parties. 

See  on  this  subject  HiU  vs.  Hall,  4  Rob.  416;  Schmidt  vs.  Frey,  8 
Rob.  485;  Bowman  vs.  McKelvoy  &  Bradford,  14  An.  687;  Schinkei 
vs.  Hanewinkel,  19  An.  260;  Bron  vs.  Becnel,  20  An.  266;  Doll  vs. 
Rizotti,  20  An.  266,  266;  Hoyle  vs.  Gazabat,  26  An.  440;  Hall,  Bod 
&  Putnam  vs.  Chancere,  25  Au.  493;  Morris  &  Co.  vs.  White,  28  An. 
865;  Jennings  vs.  Vickers  et  al,,  31  An.  684;  Butler  vs.  Slocomb,  83 
An.  173;  Taylor  vs.  Rous  (Manning's  Unreported  Cases,  page  331)  ; 
Layman  vs.  Vicknair,  47  An.  684;  Securities  Co.  vs.  Talbert,  49  Ao. 
1404.     A  mortgage  would  have  to  be  granted  de  novo. 

The  principle  lying  behind  these  decisions  is  that  the  rigtits  of 
holders  of  notes  which  they  acquired  before  maturity,  in  good  faith 
for  a  valuable  consideration  in  due  course  of  trade,  are  different  as 
to  the  mortgages  and  privileges  securing  the  note  than  they  are  as  to 
the  notes  themselves;  that  mortgages  and  privileges  are  not  nego- 
tiable in  the  sense  in  which  that  word  is  used  in  the  commercial  law, 
as  necessarily  and  generally  cutting  off  equities  touching  the  rights 
of  parties  in  relation  to  the  mortgages. 

The  circumstances  of  a  particular  case  and  the  relations  of  parties 
which  would  go  to  justify  the  barring  out  of  actual  equities  must  be 
exceptional. 

In  Bank  vs.  Flaithers,  46  An.  78,  and  in  Layman  vs.  Vicknair,  47 
An.  684,  we  expressly  declared  that  these  exceptional  cases,  when 
they  were  recognized,  could  not  be  made  to  rest  upon  the  doctrine  of 
the  negotiability  of  mortgages  under  the  law  merchant. 

In  Butler  vs.  Slocomb,  33  An.  173,  we  said:  *^  We  must  not  be 
understood,  however,  as  saying  that  in  such  cases  (chose  referred  to 
by  the  court)  when  the  note  passes  from  the  mortgagee  the  mortgage 
does  not  pass  with  it,  for  such  is  not  our  opinion,  inasmuch  as  the 
mortgage  does  follow  the  note.  What  we  would  say  is  that  the 
mortgage  when  it  does  pass  is  acquired  in  the  same  condition  that  it 
was  in  before  the  mortgagee  parted  with  his  rights  in,  under  or  to  the 
same.  We  assert  and  affirm  the  proposition  that  a  mortgage  when 
assignable  and  assigned  can  not  be  transferred  to  a  third  person  so 
as  to  give  him  any  greater  right  than  the  mortgagee  himself  pos- 
sessed. In  so  doing  we  are  supported  by  justice,  by  law  and  by 
jurisprudence." 


FIFTIETH  ANNUAL  REPORTS,  1898.  907 

Pertult  TB.  Damare. 

In  SecnritieB  Oo.  vs.  Talbert,  49  An.  1404,  we  said:  ''  We  are  next 
to    inquire    whether  the    plaintiff  has  by  parchase  of   the    notes 
acquired  any  greater  right  of  protection  than  Norman  F.  Thompson 
liad  in  the  premises.    Mrs.  Talbert  does  not  question  the  fact  that 
plaintiff  has  a  valid  debt  and  a  valid  mortgage  against  her  husband's 
property ;  what  she  denies  is,  that  plaintiff's  mortgage  ranks  her 
own.    The  original  holder  of  the  notes,  as  we  have  said,  accepted 
bis  mortgage,  not  on  the  strength  of  the  condition  of  the  public 
record  as  claimed,  but  on  reliance  upon  an  incorrect  statement  and 
admission  of  fact  made  by  the  wife.    The  plaintiff  had  no  dealings 
^whatever  with  Talbert  or  his  wife ;  he  holds  the  mortgage  as  a  mere 
assignee,  and  takes  no  greater  rights  in  the  premises  as  to  the  mort- 
gage than  his  assignor  had.    The  mortgage  is  not  negotiable  in  the 
same  sense  as  negotiable  notes  are  negotiable,  and  the  rules  govern- 
ing the  equities  in  matters  of  negotiable  notes  have  no  bearing.    We 
do  not  think  that  our  decisions  granting  protection  to  third  parties, 
dealing  on  the  faith  of  the  condition  of  the  public  record  reach  this 
case." 

In  Bank  vs.  Flathers,  45  An.  78,  we  said:  '^  This  court  has  very 
deliberately  held  that  a  bona  fide  holder  of  a  negotiable  note  acquired 
before  maturity,  secured  by  a  mortgage  duly  recorded^  which  has 
been  executed  by  one  having  lawful  authority  to  make  it,  and  bear- 
ing on  its  face  nothing  to  impeach  its  validity,  can  not  be  defeated 
in  his  mortgage  rights  by  secret  equities  between  the  original  par- 
ties existing  before,  or  arising  after  its  execution  of  which  neither 
the  act  nor  the  public  records  afforded  any  notice,  and  of  which  he 
had  no  actual  notice,  at  least  when  such  equities  are  opposed  by  the 
original  mortgagor  or  on  his  right. 

We  then  proceeded  to  say  that  our  opinion  rested  upon  no  asser- 
tion of  the  negotiability  of  mortgages,  but  upon  other  principles  of 
law  and  equity,  which  forbid  a  man  who,  as  a  security  for  negotiable 
notes,  had  executed  a  mortgage,  which  he  had  full  right  and  capacity 
to  make  on  property  belonging  to  himself  by  an  act  suggesting  on  its 
face  no  defect  duly  recorded  and  importing  confession  of  judgment  in 
favor  not  only  of  the  mortgagee,  but  of  any  future  holder  of  the  note 
to  impair  its  binding  force  and  effect  by  pleading  secret  equities 
created  by  his  own  faulty  negligence  or  imprudence  and  of  which  the 
snl>seqnent  holder  of  the  notes  had  no  notice  and  no  means  of  infor- 
mation.    When  oases  arise  in  which  the  above  elements^  or  some  of 
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them^  are  missing,  toe  will  determine  them  according  to  their  particular 
facU.^' 

We  do  not  stop  to  inquire  here  whether  the  proposition  annonnced 
was  not  too  broadly  stated.  The  extract  from  the  decision  which  we 
have  copied  is  inserted  in  this  opinion  for  the  purpose  of  showing 
that  our  ruling  was  based  not  on  the  negotiability  of  mortgai^ee,  but 
upon  the  doctrine  of  estoppel,  and  to  call  attention  to  the  paragraph 
which  we  have  italicized  in  regard  to  the  parties  setting  up  the  equi- 
ties in  which  the  general  terms  of  the  statement  were  qualified  by  the 
expression  that  the  rule  announced  was  correct,  ^'  at  least  when  such 
equities  were  opposed  by  the  original  mortgagor  or  in  his  rights.^ ^ 

No  equities  are  opposed  in  the  ease  at  bar  by  the  mortgagor  or  in  kis 
right ,  but  by  third  parties. 

We  have  examined  the  question  of  the  efPect  of  the  transfer  of  a 
negotiable  note  before  maturity  in  good  faith  and  for  a  valuable 
consideration  in  due  course  of  trade  upon  the  mortgages  and  privi- 
leges securing  the  same  for  the  purpose  of  ascertaining  what  plain- 
tiff's position  would  be  quoad  the  minors  and  what  legal  injury 
would  result  to  them  from  accepting  as  true  the  proposition  con- 
tended for  by  plaintiff  in  executory  process,  that  he  became  the  leffal 
holder  of  the  three  notes  sued  on  by  his  purchase  from  Evariete 
Pochd,  and  also  became,  by  said  purchase,  the  owner  of  the  mort- 
gages and  privilege  securing  the  same.  We  should  give  to  the  plain- 
tifP  the  benefit  of  that  purchase  as  regards  Damard,  and  the  property 
in  question  to  the  extent  that  this  can  be  legally  done  without  injury 
to  the  minors. 

The  minors  have  no  greater  interest  in  this  matter  than  the 
securing  of  their  original  rights  free  from  impairment.  That  being 
accomplished  it  is  immaterial  to  them  what  may  be  the  situation  of 
tne  other  parties  as  between  themselves. 

There  can  be  no  question,  as  we  have  said,  that  Felix  Damar6, 
having  received  from  Evariste  Poch6  ten  thousand  dollars  as  tbe 
consideration  of  these  transfers  of  these  three  promissory  notes  secured 
by  mortgage  would  be  estopped  from  denying  his  indebtedness  to 
Pertuit  upon  the  notes  or  contesting  the  mortgages.  As  between 
himself,  Evariste  Poch6  and  Pertuit,  he  should  be  held  to  that 
position  even  though  as  between  the  minors  and  Pocb6 
and  Pertuit  the  transfer  were  open  to  attack.  It  frequently 
happens    that    contracts    are    held    good    as    between    the    con- 
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tracting  parties  while  held  null  and  void,  in  so  far  as  the  rights 
of  third  parties  would  be  involved.  We  have  an  instance 
of  that  kind  in  matters  calling  for  the  exercise  of  the  revocatory 
action  (0.  O.  1974)  where  the  contract  attacked  is  set  aside  in  so  far 
SLB  it  prejudices  the  attacking  creditor,  bat  is  allowed,  except  to  that 
extent,  to  stand ;  and  again,  in  the  matter  of  the  sale  of  movable 
effects  the  property  may  have  shifted  by  the  sale  and  the  rights  of 
the  purchaser  as  owner  be  protected  as  between  himself  and  his 
vendor,  and  yet  be  ignored  until  actual  change  of  possession  as  be- 
tween himself  and  seizing  creditors  of  that  vendor.  0.  O.  1922.  We 
conceive  it  to  be  our  duty  to  solve  the  issues  presented  to  us  in 
manner  such  as  shall  protect  the  rights  of  all  parties  as  fully  as  the 
situation  will  legally  permit  to  be  done  in  the  exercise  of  our  equity 
powers. 

We  recognize  the  justice  and  equity  of  permitting  Pertuit  as  against 
Damar6  to  hold  the  notes  with  their  accessories,  and  to  enforce  the 
same,  and  the  difficulty  and  hardship  as  against  him  of  separating 
the  accessory  from  the  principal  obligations. 

The  difficulty  in  the  way  of  accomplishing  this  equitable  result  in 
favor  of  Pertuit,  and  yet  enabling  the  minors  to  avail  themselves  of 
the  privilege  in  their  behalf,  which  secured  to  them  this  indebted- 
ness of  their  father,  seems  to  rest  upon  the  supposed  necessity  of 
being  forced  to  detach  this  vendor's  privilege  from  the  notes,  and  to  - 
connect  it  with  the  general  indebtedness  to  the  minors  by  their 
father,  resulting  from  the  tutorship  when  the  notes  themselves, 
which  evidenced  the  particular  indebtedness  wliich  the  privilege 
was  intended  to  secure  had  been  transferred  to  other  parties. 

We  are  of  the  opinion  that  Damar^,  the  tutor,  was  without  power 
by  an  illegal  transfer  to  Evariste  Pocb6  of  the  notes  belonging  to  his 
wards,  which  he  then  held  in  his  possession  as  tutor  and  which  rep' 
resented  in  hia  hands  an  indebtedness  by  him  to  them  of  ten  thou' 
sand  dollars,  secured  by  special  mortgage  and  vendor* s  privilege, 
to  transfer  to  him,  or  any  one  holding  under  him  as  accessory  obliga' 
tions  securing  those  notes  any  security  which  would  prime  the 
security  by  which  payment  by  him  of  the  amount  of  the  notes  was 
secured  in  favor  of  his  minor  children.  He  might  by  such  transfer 
have  created  obligations  against  himself  which  he  would  be  estopped 
to  deny  or  repudiate,  but  he  was  powerless  to  transfer  to  third  par- 
ties his  own  existing  debt  to  his  children.  A  person  can  transfer  his 
property  but  not  his  own  debt.    Debts  are  not  property. 
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Had  the  tator  on  the  morning  of  the  day  upon  wbich  be 
transferred  the  notes  to  Eyariste  Poch6  borrowed  ten  thonsand  dol- 
lars from  him  and  given  him  in  representation  of  his  debt  his  nego- 
tiable notes,  of  even  date  secured  by  special  mortgage  of  that  day, 
it  wonld  have  been  out  of  his  power  to  have  secored  those  nofcea  by 
vendor's  privilege,  or  to  have  given  to  that  mortgage  a  date  anterior 
to  the  date  on  which  it  was  granted,  or  cause  it  to  have  the  effect  of 
priming  anterior  mortgages.  The  property  being  encumbered  or 
charged  with  mortgages  in  favor  of  other  parties,  his  capaci^ 
to  mortgage  would  be  held  in  check  by  the  rights  of  the  parties 
holding  those  mortgages.  0.  O.  490,  492.  He  could  convey  by 
mortgage  to  his  mortgagee  of  that  date  no  greater  right  in  the  thing 
mortgaged  than  he  had  himself.  What  he  could  not  accomplish  by 
a  direct  mortgage  granted  by  him  on  the  day  of  the  transfer  of  the 
notes,  he  could  not  accomplish  to  the  prejudice  of  third  parties  by 
disposing  of  notes  not  belonging  to  him,  secured  by  a  vendor's  priv- 
ilege and  by  a  mortgage  of  anterior  date. 

His  holding  possession  of  them  did  not  extend  his  power  of  mort- 
gaging the  property  with  such  prejudicial  retroactive  effect.     No 
transfer  of  the  notes  could  give  to  the  transferee  any  greater  rights 
under  the  mortgage  securing  them  than  the  transferrer  could  have 
legally  vested  in  them  by  direct  mortgage  on  that  day.     Besides  this, 
while  it  is  true  that  neither  the  tutor  nor  his  transferees  could  insist 
upon  holding  that  the  effect  bt  Damar^,  being  the  tutor  of  his 
children,  and  of  his  being  also  their  debtor  upon  the  promissory 
notes  of  which  he  was  the  maker,  would  be  to  operate  a  presumptive 
fictitious  payment  of  the  notes,  altering  the  character  of  the  indebt- 
edness, from  a  debt  evidenced  by  note  and  secured  by  special  mort- 
gage and  vendor's  privilege  into  a  general  indebtedness  through  the 
tutorship,   secured  by    the    tutorship    mortgage    (Zeigler   vs.   His 
Creditors,  49  An.  175;  Dodds  vs.  Lanauz,  45  An.  296;  Schneider  vs. 
Bums,  45  An.  882;  Dnranton,   Vol.   20,   p.  11;  Pont,   p.  481)   we 
think  the  tninors  would  have  the  option  (if  their  rights  would  be 
otherwise  prejudiced)  to  elect  to  hold  their  father's  indebtedness  to 
be  of  that  character  and  to  occupy  any  vantage  ground  and  protec- 
tion which  that  position  might  afford  them  as  against  acts  of  con- 
version oi  their  property  by  their  father.     If  the  transfer  of  these 
notes  by  their  father,  made  under  the  circumstances  stated,  could 
and  should  be  held  to  have  transferred  them  to  Poch6  and  his 
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assignee  with  their  mortgages,  then  we  think  the  minors  could 
validly  claim,  if  necessary,  that  prior  to  this  transfer  they  had  been 
fictitioasly  paid  to  them  by  their  father,  and  that  the  legal  situation 
would  be  that  which  would  result  from  a  reissue  of  notes  by  the 
maker  after  an  anticipated  payment,  but  aSter  an  extinguishment  of 
the  mortgage  and  privilege  securing  them.  The  existing  mortgage 
faaying  fallen,  an  act  de  novo  would  have  been  required  to  create  a 
new  mortgage. 

If  the  effect  of  that  situation  would,  under  the  decisions,  be  ta 
permit  the  transferee  of  the  notes  to  hold  them  as  owners  with  their 
mortgages,  their  rights  under  the  mortgage  and  privilege  would  be 
subordinated  to  the  existing  rights  and  equities  of  anterior  creditors^ 
among  whom,  under  the  circumstances  of  the  supposed  election,^ 
would  be  the  minors  appearing  in  this  case,  holding  under  their  gen- 
eral mortgage.  But  unless  this  theory  of  a  fictitious  payment  should 
be  strictly  limited  in  its  effects  to  the  parties  to  this  litigation,  neith<^r 
would  be  benefited  by  its  application,  but  on  the  contrary,  it  would 
operate  to  their  prejudice.  It  would 'enure  to  the  benefit  of  third 
parties  liaving  no  grouud  or  reason  to  invoke  the  doctrine,  as  payment 
has  not^  in  point  of  fact,  been  made.  There  are  on  the  property, 
privilege  claims  held  by  other  persons  concurrent  with  that  of  the 
minors,  and  these  parties  being  bound  by  no  equities,  would,  by 
reason  of  the  privileges  they  hold,  prime  the  general  mortgage  by 
which  the  rights  of  the  minors  would  be  secured,  as  well  as  prime 
those  of  Pertuit. 

The  minors  can  not  be  forced  to  fall  back  upon  their  general  mort- 
gage,  or  as  upon  a  matter  of  general  indebtedness,  unless  it  should 
be  to  their  interest  so  to  do.  As  we  have  said  when  thsy  became 
the  owners  of  the  three  privilege  notes  involved  in  this  litigation, 
their  father  became  their  debtor  to  the  amount  of  those  notes  with 
accrued  and  accruing  interest  secured  by  special  mortgage  and  vendor^  s 
privilege.  As  between  them  the  negotiability  or  non-negotiability  of  the 
notes  was  a  matter  of  no  moment.  They  merely  were  the  evidence  of 
their  father^  s  indebtedness.  Of  this  special  indebtedness  so  secured, 
their  father  could,  by  no  wrongful  act  of  his  own,  deprive  them.  McCall 
vs.  Mercier,  1  La.  347;  Zeigler  vs.  His  Creditors,  49  An.  175.  If  they 
were  all  of  age  to-day,  and  he  were  unwilling  or  unable  to  actually 
place  those  notes  in  their  possession,  they  would  none  the  less  have 
the  legal  right  as  against  him  to  institute  proceedings  upon  the  notes. 
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explaining  the  canse  of  their  not  prodaeing  them,  and  to  obtain 
judgment  against  him  for  the  amount  thereof  with  recognition  in 
iiheir  favor  of  the  vendor's  privilege  and  special  mortgage  securing 
the  same.  Brown  vs.  Saddler,  13  An.  205 «  Damar6  himcelf 
would  be  powerless  to  complain  of  the  non- production  of  the  notes 
or  to  urge  that  they  had  been  by  him  transferred  to  third  parties 
with  their  mortgage  and  privilege,  and  that  he  would  be  called  upon 
to  make  a  double  payment.  He  would  be  estopped  from  raising 
fluch  a  defence  as  against  his  wards,  and  were  he  in  fact  to  be  called 
upon  to  make  a  double  payment  he  would  occupy  precisely  the  legal 
and  just  position  which  would  be  called  for  by  his  conduct — he  would 
be  justly  estopped  as  weU  to  his  children  as  to  Pertult  A  special 
feature  of  this  particular  case  is,  that  the  transferrer  of  the  note 
to  Poch6  (under  whom  Pertuit  holds)  was  himself  the  very  debtor  at 
that  time  to  third  parties  for  a  valuable  consideration  upon  those  notes, 
and  that  he  would  justly  himself  incur  a  double  liability  on  accent  of 
his  illegal  conduct.  It  would  be  no  defence  to  the  suit  brought 
against  him  by  his  children  that  third  parties  had  acquired  rights  in, 
to,  or  upon  the  notes^  with  their  accessories  and  the  property.  Two 
parallel  actions  based  upon  the  notes  with  their  mortgage  and 
privilege  could  very  consistently  and  legally  coexist  against  Damart; 
one  brought  by  Damar6's  children  against  him,  the  other  by  Damar6 
against  him.  Pertult  certainly  would  have  no  legal  ground  of  com- 
plaint that  the  children  should  institute  such  an  action  or  obtain 
judgment  against  their  father  with  recognition  of  their  vendor's 
privilege.  The  relative  legal  rights  of  parties  as  resulting  from  the 
mortgages  and  vendor's  privilege  could  be  and  would  be  open  to  be 
tested  upon  a  sale  of  the  property  mortgaged.  Pertult  might  obtain 
judgment  against  Damar6  for  the  amount  of  the  note's  in  his  possession 
with  recognition  in  his  favor  of  the  vendor's  privilege  and  mortgage, 
and  the  children  also  obtain  judgment  for  the  same  amount  with 
^similar  recognition  of  privilege  and  mortgage. 

There  would  be  two  debts  owed  by  Damar6.  It  is  a  mistake 
to  suppose  that  the  acquisition  by  third  parties  of  righU  in 
respect  to  the  notes  and  privilege  and  mortgage  had  the  effect 
of  destroying  and  extinguishing  the  minors^  ownership  (^  the  defrt 
evidenced  by  these  notes  and  mortgages^  where  the  act  on  which 
these  adverse  rights  rested  were  unauthorized  acts  and  acts  of 
•conversion  and  spoliation.      True  it  may  be  that  for  some  pur- 


PIPmSTH  ANNtJAL  REPORTS,  1898.  918 

Pertult  TS.  Damare. 

poBes  and  to  some  extent  they  might  have  to  acknowledge  the 
rights  of  others  so  acquired,  bat  they  would  none  the  less  stUl  retain 
their  own  rights  of  oionership,  for  the  act  of  sale  was  as  to  them  nalL 
C.  0.  2452.  Suppose  that  Damar6,  at  the  maturity  of  the  respec- 
tive notes  had  paid  Pertuit  the  amount  thereof,  would  the  notes 
have  returned  as  extinguished  notes  with  extinguished  mortgage  and 
privilege  into  his  possession?  Unquestionably  not.  Why  not? 
Simply  because  though  the  transfer  of  the  notes  as  between  Damar6 
and  Pertuit  might  be  operative  giving  the  latter  rights  of  imperfect 
or  qualified  ownership  therein,  the  minors'  ownership  of  the  notes 
and  their  right  in  the  mortgage  remained  in  force. 

The  return  simply  unfettered  the  notes  and  mortgages  from  the 
rights '  which  had  been  temporarily  impressed  upon  them  to  the 
extent  that  such  -rights  had  been  legally  impressed.  From  this  it 
would  appear  that  a  double  set  of  rights  could  legally  coexist  in 
respect  to  these  notes. 

Property  held  in  trust  by  a  trustee  can  always  be  followed  when 
converted  so  long  as  the  property  can  be  followed  and  identified. 
Third  parties  may  have  acquired  rights,  but  the  owners  have  lost 
none  of  their  own  without  their  consent  express  or  implied  or  with- 
out their  fault.  This  case  presents  simply  the  question  as  to  the 
extent  to  which  third  parties  fiave  acquired  rights  to  the  detriment  of 
the  minors,  for  the  minors'  rights  are  intact.  Pertuit,  as  holder  of 
the  notes,  could  obtain  jndgment  thereon,  record  the  judgment  in  his 
ownfavor,a  judicial  mortgage — execute  the  judgment  by  writ  otfl.fa. 
and  obtain  a  privilege  by  seizure  which  would  enure  to  his  individual 
benefit,  but  so  far  as  the  property  mortgaged  is  concerned  he  could 
never  under  the  mortgage  obtain  a  preference  of  payment  out  of  the 
proceeds  thereof  which  would  prime  the  rights  of  the  actual  owners 
-of  the  notes  with  their  privilege  and  mortgage.  He  can  take  noth- 
ing under  the  mortgage  and  privilege  to  the  prejudice  of  those  par- 
ties. So  long  as  the  notes  with  their  privilege  and  mortgage  stand 
with  actual  existing  rights  of  the  minors  therein  they  bar  the  way  to 
any  claim  of  preference  advanced  by  him. 

Damar6,  the  father  and  tutor  of  the  minors.  Is  now  dead.  The 
rights  of  the  minors  have  become  fixed.  A  new  tutor  has  been 
appointed  to  them,  authorized  to  enforce  those  rights  in  all  respects. 
In  view  of  all  the  facts  and  circumstances  of  this  particular  case,  we 
Jthink  the  course  to  be  pursued  in  order  to  guard  the  interests  of  all 
58 
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parties  and  to  prejudice  the  legal  rights  of  none  is  to  give  effect  b» 
between  the  plaintiff  and   Felix  Damar6,   Sr.,   to  the  transfer  of 
the  notes  declared  on  in  the  executory  proceedings  in  this  case  and 
to  the  transfer  of  the  accessory  obligations  securing  the  payment  of 
those  notes,  and  to  authorize  the  enforcement  of  payment  of  said 
notes  by  the  plaintiff,  but  to  subordinate  the  rights  of  the  plaintiff  in 
executory  process  to  payment  out  of  the  proceeds  of  the  sale  of  the 
property  mortgaged  to  the  prior  payment  out  of  those  proceeds  of 
the  minors,  represented  therein  by  their  under*tutor,  and  Miss  Felicie 
Damard  to  the  full  amount  of  the  notes  declared  on  with  the  inter- 
est thereon  accrued  to  and  to  accrue  with  the  right  to  plaintiff,  E. 
J.  Pertuit,  to  plead  and  to  prove  as  far  as  the  facts  may  justify  any 
actual  payment  or  extinguishment  of  the  amount  due  by  Damar6  to 
his  children,  parties  to  this  suit. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  District  Court  be  and  the  same  is 
hereby  annulled,  avoided  and  reversed,  and  it  is  now  ordered,  ad- 
judged and  decreed  that  the  injunction  taken  out  by  Auguste  Damar^ 
as  under -tutor  of  the  minors  named  in  the  pleadings,  be,  and  the  same 
is  set  aside,  and  the  plaintiff,  E.  J.  Pertuit,  as  holder  of  the  notes 
declared  on  by  him,  be  and  he  is  hereby  authorized  and  permitted 
to  proceed  to  the  sale  of  the  property  mortgaged  to  secure  the  pay- 
ment of  said  notes,  but  that  his  right  as  such  of  payment  out  of  the 
proceeds  of  the  sale  of  the  said  property  be  subordinated  to  a  pref- 
erence of  payment  out  of  the  same  to  the  minors  on  whose  behalf  the 
said  under- tutor  intervened  herein  co  the  foil  amount  of  the  said 
notes  with  interest  accrued  and  to  accrue  thereon,  with  the  right 
reserved  to  plaintiff,  E.  J.  Pertuit,  to  plead  and  to  prove,  as  far  as  the 
facts  may  justify,  any  reduction  upon  the  same  by  payment  or 
extinguishment  actually  made  thereof. 

Mb.  Justice  Bkeavx  concurs  in  the  decree. 

MiLLBB,  J.,  dissenting,  filed  a  dissenting  opinion  in  this  case. 

Blanghabd,  J.,  concurs  with  Miller. 


No.  12,740. 
Statb  of  Louisiana  vs.  Pibrre  Pradb. 

When  the  statement  of  facts  recited  in  a  bill  of  exception  by  counsel  differs 
from  that  asserted  by  the  court,  that  of  the  court  is  controlling. 
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Wbere  a  District  Jndge  after  a  fall  trial  Is  satisfied  that  the  testimony  sought  to 
be  made  the  basis  of  a  new  trial  would  not  alter  the  resalt  at  a  second  trial, 
even  If  admitted,  either  because  the  testimony  was  otherwise  so  strong  against 
the  aoonsed  as  would  make  such  particular  testimony  clearly  unavailing,  or 
because  he  knew  the  witnesses  who  were  proposed  to  be  put  upon  the  stand, 
and  was  convinced  they  would  not  be  believed,  or  because  of  similar  reasons 
hia  opportunities  for  acting  advisedly.  Justly  and  properly  are  so  superior  to 
those  of  the  Supreme  Court  that  It  would  not  be  warranted  In  substituting  Its 
udgment  for  his  In  the  premises,  except  in  very  clear  cases. 

A  PPEAL  from  the  Nineteenth  Jndicial  District  Court  for  the  Parish 
^     of  St.  Martin.     Voorhies,  J. 


M,  J.  Cunninghamy  Attorney  General,  and  James  Simony  District 
Attorney  (P.  A,  8immon8y  Jr,^  of  Oounsel),  for  Plaintiff,  Appellee. 


Edward  Simon  for  Defendant,  Appellant. 


Argued  and  submitted  April  9,  1898^ 
Opinion  handed  down  May  2,  1898. 
Behearinfl:  refused  May  80,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  The  defendant  was  convicted  of]  an  assault  with 
intent  to  commit  rape,  and  sentenced  to  three  years'  hard  labor  in 
the  penitentiary. 

The  complaints  urf^ed  by  him  on  appeal  are  those  reserved  In  a 
bill  of  exception  to  the  action  of  the  District  Court  in  overruling  a 
motion  for  a  new  trial. 

The  first  ground  assigned  for  a  new  trial  was  that  when  his  cause 
was  called  for  trial  the  attorney  whom  he  had  employed  to  defend 
him  announced  in  open  court  that  ho  withdrew  from  the  case,  but 
immediately  accepted,  at  the  request  of  the  court,  the  position  of  an 
assigned  counsel,  but  *'  that  said  attorney  expressly  limited  with 
the  consent  of  the  court  bis  assistance  to  attending  to  the  evidence 
on  the  trial  and  jury  matters,"  in  consequence  of  which  limitation 
the  defence  contemplated  by  Art.  8  of  the  Constitution  was  not 
carried  out,  and  defendant  not  defended,  said  attorney  not  arguing 
the  matters  involved  on  the  merits.     That  said  attorney  forthwith 
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went  to  trial  withoat  asking  time  to  prepare  the  defence  indispen- 
sable in  the  matter,  particalariy  on  a  charge  of  felony  like  this. 
That  defendant,  a  yoath  of  hamble  station  in  life,  was  nnable  to  see 
to  his  own  defence  and  to  know  the  sort  of  evidence  necessary  in 
his  defence. 

2.  Because  since  the  trial  of  the  case  defendant  had  discovered  evi- 
dence of  a  witness  anknown  to  him  nntii  after  said  trial,  who  would 
make  proof  under  oath  (this  witness  being  one  Alcide  Malvanz) — that 
said  witness  met  the  prosecntrix  on  the  day  said  pretended  crime  was 
alleged  to  have  been  committed,  on  the  evening  of  said  day,  she  bein^p 
on  foot  on  the  road  at  a  distance  of  a  few  acres  from  the  town  of  St. 
Martinsville,  she  being  in  company  with  a  white  man  also  on  foot  and 
a  black  man,  and  talking  together — that  said  prosecutrix  told  said 
witness  Malvaux  to  take  her  to  town  (which  he  did  in  his  buggy)  to 
her  house,  and  on  the   way  she  told   him  that  defendant,  Pierre 
Prade,  had  given  her  three  dollars  to  have  carnal  intercourse  with 
her,  and  she  showed  him  the  money,  and  at  that  time  she  said  she 
had  Prade' s  hat — that  she  said  to  witness  that  she  did  not  want 
to  have  intercourse  with  him  at  that  time — that  she  said  to  said  witness 
to  go  in  his  buggy  and  to  bring  Pierre  to  her,  as  she  wanted  to  give 
him  his  hat,  and  said  witness  went  and  took  Prade  to  her,  and  she 
and  Prade  went  into  her  room  and  after  the  expiration  of  about  ten 
minutes  they  both  came  out,  and  she  gave  Pierre  his  hat  and  thanked 
witness ;  that  she  told  Pierre  she  would  have  carnal  intercourse  with 
him  at  another  time — that  said  witness  would  also  prove  that  the 
prosecutrix  was  an  infamous  low  prostitute  of  the  town  of  St. 
Martinsville. 

3.  Because  defendant  could  prove  by  several  witnesses  found  since 
the  trial  (naming  them)  who  could  not  be  found  before  with  reason- 
able diligence  (material  witneesses  not  corroborative)  that  the 
character  of  the  prosecutrix  was  that  of  a  low  prostitute  of  the  town 
unworthy  of  credit  upon  oath. 

That  the  testimony  of  Malvaux  had  been  discovered  since  the 
trial ;  that  it  could  not  be  had  before  or  at  the  time  of  trial ;  that  it 
was  material  in  its  effect  and  to  establish  his  innocence ;  that  it  was 
not  merely  cumulative,  corroborative  and  collateral,  and  was  such 
as  to  produce  an  opposite  result;  that  it  was  such  as  reasonable 
diligence  of  defendant  could  not  have  found  at  first  trial. 

Accompanying  the  application  was  an  affidavit  of  Malvaux  in  which 
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he  swore  that  the  facts  related  in  the  motion  for  new  trial  as  beings 
within  his  knowledge,  and  as  having  been  told  to  him  by  the  prose- 
cutrix and  figaring  under  ground  No.  1  of  said  motion  were  tme  and 
correct. 

The  court,  in  overruling  the  motion,  said : 

The  facts  stated  by  mover  under  ground  No.  1  are  incorrect. 
Honorable  James  E.  Monton  was  employed  by  him  as  counsel  when 
he  was  arrested  in  June,  1897,  and  bailed,  and  remained  his  counsel 
to  the  day  of  the  trial.  Mover's  witnesses  were  summoned  by  him 
and  on  the  day  of  the  trial  were  all  present  in  court.  When  the  case 
was  called  for  trial  by  reason  of  some  disagreement  betwen  Mover 
and  his  counsel  (the  latter)  mentioning  the  fact  to  the  court  desired 
to  withdraw  from  the  case. 

The  court  then  asked  mover  whether  he  had  an  attorney  to  repre- 
sent him,  and  he  answered  to  the  court  that  James  E.  Monton  was 
his  counsel.  Thereupon  at  the  request  of  the  court  Judge  Mouton 
consented  to  represent  the  accused  by  appointment  of  the  court.  He 
stated  that  he  was  ready  to  go  to  trial  and  the  trial  was  proceeded 
with.  When  counsel  in  his  petition  says  that  Prade  had  had  a  half 
and  incomplete  trial,  he  did  gross  injustice  to  the  court  and  to  the 
jurors  who  tried  the  cause  and  misrepresented  the  counsel  who  had 
defended  the  accused  with  so  much  zeal  and  talent  to  the  knowledge 
of  all  who  assisted  at  the  trial.  The  case  was  argued  neither  by  the 
State  nor  by  the  defence,  and  submitted  by  both  on  the  charge  of 
the  judge.  The  counsel  of  accused.  Judge  Mouton,  was  well  cogniz  - 
ant  of  all  the  facts  of  the  case,  having  been  employed  three  or  four 
months. . 

The  second  ground  is  without  merit. 

1.  Because  if  Malvauz  testifies,  as  it  is  alleged  that  he  can,  his 
testimony  would  be  the  reverse  of  that  given  by  the  accused  himself 
when  on  the  stand. 

Newly  discovered  evidence,  the  effect  of  which  would  be  to 
impeach  the  testimony  of  the  accused  himself  is  not  a  ground  for  new 
trial. 

2.  Malvauz  in  his  affidavit  takes  particular  care  not  to  swear  to 
the  truth  of  the  facts  detailed  in  the  second  ground  for  new  trial, 
but  merely  swears  to  the  facts  as  being  within  his  knowledge  and  as 
having  been  told  him  by  the  prosecutriz  and  figuring  under  ground 
No.  1  of  the  motion  for  a  new  trial. 
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3.  Because  admitting  that  Malvanx'  affidavit  is  correct,  it  is  evi- 
dent  by  mover's  very  allegations  that  he  knew  that  he  was  a  witnees 
to  the  facts  stated  (so  material  as  he  alleged  to  his  defence) ,  aad  yet 
he  showed  no  diligence  to  have  the  witness,  thoagh  accased  was  ont 
of  jail  ap  to  conviction  (State  vs.  Washington,  36  An.  341) . 

To  warrant  a  new  trial,  the  newly  discovered  evidence  nmst  not  be 
for  the  purpose  of  contradicting  State  witnesses.  It  most  be  snch  mb 
could  not  have  been  secured  by  reasonable  diligence,  and  it  most  not 
only  be  shown  that  due  diligence  was  used,  but  that  it  was  used  to 
disGover  the  evidence  (State  vs.  Chariot,  8  Rob.  529;  State  vs. 
Morris,  27  An.  480;  State  vs.  Woodworth  and  McCauley,  28  Ad.  89). 

During  the  three  months  that  intervened  between  his  arrest  and 
his  trial,  accused  took  no  steps  to  secure  his  presence  as  a  witness, 
though  he  resided  within  two  miles  of  the  court  house. 

The  fact  of  the  prosecutrix  having  received  three  dollars  waa 
brought  to  the  notice  of  the  jury,  who  disbelieved  it,  and  it  is 
not  likely  Malvaux'  testimony  would  produce  a  different  resnJt, 
the  more  so  as  the  witness  of  the  accused  who  saw  the  prosecutrix 
immediately  after  the  outrage,  with  the  face  bruised  and  clothes  torn 
to  pieces,  all  (with  the  exception  of  one)  denied  that  prosecutrix 
had  any  money  then.  The  fact  that  the  prosecutrix  was  a  woman  ot 
ill  repute,  was  shown  at  the  trial. 

Opinion. 

^''  If  the  recitals  of  the  bill  of  exceptions  had  come  to  us  uncontro- 
verted,  we  would  have  been  called  on  to  decide  whether  an  assign- 
ment of  counsel  by  the  court  to  an  accused  person,  who  had  no 
counsel,  would  be  proper  when  the  counsel  assigned  attaches  to  his 
acceptance  of  the  trust  conditions  and  limitations  as  to  the  extent 
and  character  of  the  services  he  should  render  to  the  accused.  We 
would  be  also  called  oa  to  declare  whether  if  not  proper  the  error 
would  be  of  such  a  character  as  to  carry  with  it  the  setting  aside  of  the 
verdict  of  the  jury,  and  the  judgment  rendered  upon  it.  In  the  case 
at  b  ir,  in  overruling  defendant's  motion  for  a  new  trial,  the  court 
declared  that  *<the  facts  stated  therein  were  incorrect.''  Counsel 
insists  that  this  general  statement  was  followed  by  a  recital  of  par- 
ticular facts  connected  with  the  assignment,  and  a  defence  of  the 
manner  in  which  the  counsel  who  had  been  assigned  performed  his 
duty ;  but  that  the  court  nowhere  referred  to  or  denied  the  special 
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circnmstance  which  constitated  the  very  basis  of  his  complaint,  which 
was,  that  the  counsel  who  had  been  sssi^ned,  accepted  the  trast 
under  conditions  and  limitations  affixed  by  himself  and  consented  to 
by  the  conrt.  He  insists  that  snch  was  the  fact  and  that  the  coart 
bad  passed  that  particular  fact  by.  We  would  be  alow  to  believe 
that  a  judge  in  affixing  to  a  bill  of  exceptions  a  statement  of  facts 
would  so  express  himself  as  to  convey  to  us  the  idea  that  he  was 
certifying  that  all  the  recitals  of  the  bill  were  untrue,  when  in  fact 
he  was  leaving  some  of  the  recitals  uncovered  and  uncontradicted. 
We  have  on  several  occasions  urged  upon  district  judges  the  im- 
portance of  carefully  examining  the  allegations  made  in  bills  of  ex  - 
ceptions  so  as  to  cut  off  the  possibility  of  any  discussion  as  to  pre- 
cisely which  facts  were  admitted,  and  which  were  denied  by  the 
court.  We  referred  particularly  to  this  matter  in  State  vs.  Wright, 
48  An.  1488,  und  the  condition  of  the  present  case  necessitates  our 
again  calling  special  attention  to  the  subject.  We  have  repeatedly 
said  that  where  the  coart  and  counsel  differ  as  to  facts  the  state- 
ment of  the  court  is  controlling. 

We  must  dispose  of  this  ^ase  under  that  rule. 

The  conclusions  of  the  District  Court  in  respect  to  alleged  newly 
discovered  evidence  as  a  basis  for  a  new  trial  are  reached  by  him  with 
thoroagh  knowledge  of  the  condition  of  the  entire  evidence  in  the 
case,  and  with  the  advantage  of  having  seen  and  heard  all  the  wit- 
nesses. This  court  knows  nothing  of  the  facts  of  the  case,  otherwise 
than  as  it  comes  to  a  limited  knowledge  of  them  through  the  bills  of 
exceptions.  If  a  District  Jadge,  after  a  full  trial,  be  satisfied  that  the 
testimony  sought  to  be  made  the  basis  of  a  new  trial  should  not  and 
would  not  alter  the  result  of  the  second  trial,  even  if  admitted,  either 
because  the  testimony  otherwise  was  so  strong  against  the  accused  as 
would  make  such  particular  testimony  clearly  unavailing,  or  because 
be  knew  the  witnesses  who  were  proposed  to  be  put  upon  the  stand 
and  was  convinced  that  they  would  not  be  believed,  or  because  of 
other  similar  reasons,  his  opportunities  for  acting  advisedly,  justly 
and  properly  are  so  superior  to  our  own  that  we  would  not  be  war- 
ranted in  substituting  our  judgment  for  his  in  the  premises,  except 
in  very  clear  cases.  On  the  statement  of  the  judge  we  have  no 
reason  to  believe  that  a  jury  with  Malvaux'  testimony  before  it, 
would  be  in  any  way  different  from  what  it  was  before. 

District  judges  know  that  the  State  asks  for  the   conviction  of  no 
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man  as  to  whose  guilt  there  is  reasonable  doabt;  they  shonld  act  on 
that  theory,  and  we  mnst  assume  they  do. 

For  the  reasons  herein  assigned : 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  jndsrment 
appealed  from  be  and  the  same  is  hereby  affirmed. 


No.  12,769. 
A.  L.  Johnson  vs.  Oity  op  New  Oblbans. 

A  Jadginent  of  non-sait  does  not  support  a  plea  of  m  judicata.  AUinet  vs.  Credi- 
tors, 15  An.  130. 

Holders  of  olaims  against  the  city  of  New  Orleans,  by  the  laws  and  ordinances 
under  which  the  claims  were  created,  entitled  to  payment  only  from  and  out 
of  the  funds  appropriated  to  payment  of  such  claims,  are  not  entitled  to  an 
absolute  judgment  against  the  oity.  Johnson  vs.  The  City  of  New  Orleans,  46 
An.  714. 

Assuming  that  the  funds  applicable  to  the  payment  of  claims  of  particular  years 
out  of  the  taxes  of  those  years  should  have  been  illegally  diverted  and  misap  > 
plied  to  the  payment  of  the  claims  of  later  years,  the  effect  thereof  would 
not  be  to  transform  the  mass  of  these  qualified  creditors  into  general  creditors 
with  the  right  to  obtain  absolute,  general  judgments  against  the  olty^nor 
authorize  any  particular  one  of  these  creditors  lo  obtain  such  a  judgment  giv- 
ing him  superior  rights  to  which  he  would  not  be  entitled. 

APPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. , 
King^  J, 

Chaa.  Louque  for  Plaintiff,  Appellant. 


James  J,  McLoughliriy  Assistant  City  Attorney,  and  Saml,  L.  QU- 
more^  Oity  Attorney,  for  Defendant,  Appellee. 


Arfifued  and  submitted  April  *if8,  1898. 
Opiniop  handed  down  May  16,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  Plaintiff  avers,  that  he  is  the  owner  of  claims 
due  to  him  by  the  city  of  New  Orleans,  to  the  amount  of  thirty-two 
thousand  five  hundred  and  twenty -five  dollars  and  ninety  *eiRbt 
cents. 


I 
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That  said  claims  have  been  recognized  as  due  to  him  by  said  city 
(bat  no  judgment  has  been  rendered  thereon)  in  the  suit  entitled  A. 
L.  Johnson  vs.  The  Oity  of  New  Orleans,  No.  37,596  of  the  docket  of 
the  Civil  District  Court.  ' 

That  said  claims  were  incurred  by  the  city  of  New  Orleans  during 
the  years  1879,  1880,  1881,  1882,  1884,  1886  and  1887. 

That  he  is  entitled  to  recover  an  absolute  judgment  against  the  city 
for  the  reason,  that  said  city  has  diverted  the  funds  out  of  which 
petitioner  was  to  be  paid  in  many  ways,  some  of  which  petitioner  is 
able  to  mention,  to- wit:  paying  the  running  expenses  of  the  city  of 
New  Orleans  during  the  years  1888  to  1894  with  the  funds  of  the 
above  named  years  1880  to  1886  and  1887,  out  of  the  taxes  of  1880 
three  thousand  two  hundred  and  forty -one  dollars  and  ninety -nine 
cents    ($8241.99),  of 

1881 - $2,206  81 

1882 -...: 3,947  48 

1884 6,6h2  96 

1S86 3,109  60 

1887 6,900  00 

$24,068  74 

That  in  addition  the  said  city  has  remitted  a  large  amount  of 
interest  for  said  years  contrary  to  law  and  the  Constitution  of  the 
State,  for  years. 

1880 $20,003  00 

1881 13,468  83 

1882 80,280  OO 

1884 24,036  66 

1886 80,783  00 

1887 30,037  00 

$148,687  99 

That  in  addition  to  the  above  diversion  of  funds  the  said  QSty 
Council  made  contracts  with  W.  J.  Comeford  as  collector  for  the 
above  back  taxes  and  allowed  the  sum  of  twenty  per  cent,  on  the 
amount  collected;  that  said  contract  was  ultra  virea,  because  it 
allowed  to  said  contractor,  who  was  by  virtue  of  his  employment  an 
oiBcer  of  said  city,  a  salary  greatly  in  excess  of  $3600  per  annum,  and 
if  said  contractor  was  not  a  city  officer  he  could  be  delegated  no  power 
to  collect  the  taxes,  the  powers  under  the  Constitution  having  been 
delegated  to  the  treasurer  of  said  city. 

That  a  similar  contract  was  made  with  J.  W.  Qnrley,  who  was 
appointed  and  elected  Assistant  City  Attorney,  and  in  less  than  one 
year  his  fees  amounted  to  more  than  fifty  thousand  dollars,  all  of 
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which  sams  were  illegally  and  unlawfully  taken  from  money  which 
should  h^ive  been  used  for  the  purpose  of  paying  petitioner's  claim. 

That  if  all  the  taxes  collected,  and  which  should  have  been  col- 
lected, had  been  honestly  and  legally  applied  to  the  indebtedness  of 
the  year,  his  claims  would  have  been  paid  long  ago.  In  view  of  the 
premises  he  prayed  that  there  be  judgment  in  his  favor  and  against 
the  city  of  New  Orleans  for  the  sum  of  thirty- two  thousand  five 
hundred  and  twenty -five  dollars  with  legal  interest  from  January, 
1888,  and  costs.  Defendant  excepted  that  plaintiff's  petition  dis- 
closed no  cause  of  action.  It  also  pleaded  lU  pendens  and  res  judicata 
and  prayed  that  the  suit  be  dismissed. 

The  District  Oourt,  *'  considering  the  decision  of  the  Supreme 
Court  in  the  case  of  A.  L.  Johnson  vs.  The  City  of  New  Orleans  (No. 
11,401),  46  An.  714,"  maintained  the  exception  of  no  cause  of 
action  and  res  judicata. 

Plaintiff  appealed. 

In  the  first  sait  of  Johnson  &  Go.  vs.  The  City  of  New  Orleans,  the 
plaintiff  averred  himself  to  be  the  holder  and  owner  of  the  same 
claims  on  which  he  has  based  his  present  action.  He  alleged  that  the 
city  of  New  Orleans  had  failed  to  pay  said  claims  when  due,  but  had 
ordinanced  for  same  to  be  paid  whenever  there  was  money  in  the 
treasury  of  the  city,  not  otherwise  appropriated.  His  prayer  was 
for  judgment  against  the  city  for  the  amount  of  the  claims  with  legal 
iuterest  from  judicial  demand.  The  District  Court  rendered  judg- 
ment in  favor  of  the  plaintiff  to  the  extent  that  it  recognized  him  as 
the  owner  of  the  claims  against  the  city  of  New  Orleans  which  were 
Annexed  to  his  petition,  and  sued  for,  but  in  other  respects  hia  suit 
was  dismissed  as  in  case  of  non-suit.  Plaintiff  appealed,  and  on 
appeal  the  judgment  appealed  from  was  affirmed.  The  exception  of 
lis  pendens  and  of  res  judicata  were  not  well  founded,  and  should 
have  been  overruled.  The  particular  action  then  brought  was 
ended  by  the  judgments  rendered.  The  only  matter  which  was  fully 
closed  by  the  judgment  was  the  fact  that  plaintiff  was  the  owner  of 
the  claims  declared  upon.  What  plaintiff's  rights  as  resulting  from 
ownership  were,  or  would  be,  was  not  determined.  A  judgment  of 
non- suit  does  not  support  a  plea  of  res  judicata.  Allinet  vs.  His 
Creditors,  15  An.  130. 

The  only  difTerence  between  the  petition  in  the  present,  and  that 
in  the  former  case,  consists  in  plaintiff's  having  assigned  as  a  reason 
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joBtifyin^  his  obtaining  an  absolnte*  jadgment  against  the  city  as  a 
general  creditor,  that  his  claims  were  payable  oat  of  the  taxes  of 
certain  years ;  that  those  taxes  after  having  been  collected  by  the 
city  had  been  diverted  and  misapplied  by  illegal  payments  to  other 
parties  in  manner  and  amount  set  oat.  We  have  examined  the  var*- 
ions  ordinances  adopted  by  the  City  Oonncil  recognizing  and  cover- 
ing the  claims  held  by  plaintiff.  They  %re  substantially  to  the  same 
effect.     One  of  these  will  serve  as  a  sample  of  them  all. 

No.  82,  Counsel  Series,  reads  as  follows:  ^'  An  ordinance  for  the 
payment  of  the  several  accounts  therein  named. 

''Be  i^  ordained,  that  the  following  appropriations  be  and  they 
are  hereby  made  for  the  month  of  December,  1892  (out  of  special 
supply  fund) ,  and  that  the  comptroller  warrant  on  the  treasurer  in 
payment  of  the  same  whenever  there  shall  be  money  in  the  city 
treasury  to  the  credit  of  the  appropriate  fund  for  such  account*  and 
not  otherwise  appropriated." 

(Below  this  follows  a  list  of  claims  specifically  described  as 
to  amounts  and  consideration  for  the  same  and  as  to  the  parties  then 
holding  them.) 

In  the  opinion  rendered  by  us  in  the  former  case,  we  said  that  ''  in 
no  sense  was  the  holder  of  such  claims  a  general  creditor  of  the  city. 
He  is  a  creditor  with  the  payment  confined  to  a  particular  fund 
when  collected.  Every  ordinance  produced  in  the  cabe  to  fortify 
plaintiff's  demand  announces  that  the  appropriations  to  pay  the 
claims  on  which  he  sues  are  not  payable  until  there  is  money  in  the 
city  treasury  derived  from  the  collection  of  the  public  revenues  to 
the  credit  of  the  appropriate  fund — {.  e.,  that  from  which  the  cred- 
itor is  entitled  to  be  paid.  Whatever  the  character  of  the  obligation, 
whether  warrant  certificate  or  claim,  original  or  transferred,  has 
impressed  upon  it  this  specific  and  limited  right  of  payment  and,  sub- 
ject to  that  limitation,  the  plaintiff  acquired  the  claim  on  which 
he  sues.  What  occurred,  and  perhaps  is  the  case  now,  is  that 
there  is  a  large  amount  of  unpaid  claims  against  the  city,  payable 
out  of  appropriations  of  past  years.  This  is  due  to  shortages  in  the 
collection  of  taxes  and  perhaps  to  other  causes.  The  plaintiff 
doubtless  is  the  sufferer  with  others  from  the  absence  of  funds  in  the 
treasury  to  pay  him.  Hence  his  appeal  to  the  court  to  change  the 
character  of  his  debt  and  give  him  an  absolute  judgmeoc  against  the 
city  with  interest.     It  is  manifest  he  is  entitled  to  no  such  relief." 
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Though  these  remarks  did  not  lead  np  to  a  decree  which  the  city  can 
invoke  as  res  judicata^  they  are  none  the  less  an  anthoritative  exprei* 
sion  of  the  coart's  opinion  as  to  the  statue  of  the  plaintiff  as  a  credi- 
tor of  the  city.     Had  the  corporation  refused  originally  to  recognixe 
the  existence  and  validity  of  these  claims,  and  had  the  plaintiff  sued 
the  city  to  have  the  same  to  be  decreed  to  be  just  and  legal,  it  u 
obvious  that  a  judgment  to  that  effect  would  necessarily  have  bad  to 
contain  at  the  same  time  a  limitation  upon  a  right  of  general  pay- 
ment.    The  judgment  would  have  had  to  restrict   plaintiff's  right  to 
enforcement  within  the  limits  of  the  contract  and  of  the  law  govern- 
ing the  case.     The  plaintiff  would  have  been  unable   to  enforce  the 
judgment  against  the  city  by  general   seizure  under  a  writ  of  )l. /a. 
We  are  not  advised  of  any  circumstances  having  arisen  since  our 
judgment  in  the  case  which  has  had  the  effect  of  changing  plaintilTs 
position  from  a  qualified  creditor  to  a  general  creditor.     If  it  be  trae 
that  the  funds  of  the  city  applicable  to  the  payment  of  claims  of 
particular  years  out  of  the  taxes  of  those  years  have  been  illegally 
diverted  and  misapplied  to  the  payment  of  claiqis  of  later  years, 
there  may  exist  some  remedy  by  which  that  wrong  could  be  rectified, 
but  the  remedy   would  certainly  not  be  to  transform   all  of  these 
qualified  creditors  into  general  creditors,  with  a  right  to  obtain  abso- 
lute general  judgments  against  the  city.    If  this  result  could  not  be 
brought  about  in  favor  of  the  mass  of  the  holders  of  such  claims,  still 
less  could  it  be  successfully  sought  in  favor  of  particular  creditors, 
thus  giving  them  superior  rights  to  which  they  would  not  be  entitled. 
If  plaintiff  be  entitled  to  relief,  we  do  not  see  that  it  would  be  at  all 
necQ^sary  that  he  should  be  armed  with  a  judgment  in  order  that  it 
should  be  made  to  serve  as  a  basis  for  obtaining  it. 

For  the  reasons  assigned : 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from,  in  so  far  as  it  sustains  the  plea  of  res  adjudioataf  be 
and  the  same  is  hereby  annulled,  avoided  and  reversed,  and  the 
judgment  appealed  from  sustaining  the  exception  of  no  cause  of 
action  be  affirmed  in  so  far  as  plaintiff  seeks  to  obtain  an  absolute 
judgment  upon  his  claim  against  the  defendant.  Oosts  of  appeal  to 
be  borne  by  the  appellee. 
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No.  12,787. 
Thb  State  of  Louisiana  vs.  Mosbs  Rollins. 

Ttiough  the  law  has  not  impoaed  upon  courts  the  duty  of  informing  accused 
parties,  that  they  are  entitled  to  counsel,  and  asking  them  whether  they  desire 
that  counsel  should  be  assigned  to  them— It  has  become  almost  uuiTersally  the 
practice  for  them  to  do  so  ex  propria  motu. 

While  the  fact  that  a  prisoner  does  not  ask  the  court  to  ass  I  i^n  counsel  to  him, 
and  he  chooses  to  appear  by  himself,  and  he  Is  conylcted,  does  not  entitle  him 
to  a  new  trial  because  of  his  toamt  of  counsel  (State  vs.  Kelly,  25  An.  882),  It  Is  none 
the  less  a  fact  to  bs  considered  In  connection  with  others  for  the  purpose  of 
ascertaining  whether  in  any  particular  case  he  has  been  accorded  the  full 
opportunities  for  defence  which  it  Is  the  duty  of  the  State  to  extend  to  Its 
people,  even  those  who  may  be  ultimately  and  deservedly  found  guilty  of 
crime. 

The  right  to  move  for  a  new  trial  is  guaranteed  to  the  defendant  in  the  smallest 
civil  cases.  In  criminal  cases,  the  same  right  exists*  as  also  the  additional 
right  of  moving  In  arrest  of  Judgment  for  defects  apparent  on  the  face  of  the 
record.  These  rights  may  be  waived  by  the  parties,  but  they  can  not  be  denied 
by  the  courts.  The  law  contemplates  the  giving  of  reasonable  opportunity 
for  preparation  and  examination.  To  refuse  a  reasonable  time  for  the  exer> 
else  of  a  right  is  tantamount  to  a  denial  of  the  right  itself.  State  vs.  Gardner, 
10  An.  25. 

A  PPEAL  from  tbe  Twenty-aecond  Jndiclal  District  Oourt  for  the 
'**'     Parish  of  St.  Bernard.     Hingle^  J. 


M.  J.  Cunningham,  Attorney  General,  and  Albert  Estopinalj  Jr. 
(JP.  A,  Simmons,  Jr,,  of  Counsel),  for  Plaintiff,  Appellee. 


A.  E,  <&  O.  S,  Livaudais  for  Defendant^  Appellant. 


Argaed  and  submitted  April  23^  1898. 
Opinion  handed  down  May  16,  1898. 


The  opinion  of  the  ccnrt  was  delivered  by 

NiCHOLLS,  O.  J.  On  the  Ist  of  March,  1897,  two  informations  were 
filed  against  the  defendant.  The  first  charge  that  he  had,  on  Sep- 
tember 80,  1896,  wilfully  and  maliciouBly  and  with  a  dangerous 
weapon,  to- wit:  a  pistol,  inflicted  a  wound  less  than  mayhem  upon 
one  Wash  Williams,  with  the  intent  him  the  said  Wash  Williams  to 
kill.    The  second  charge  that  he  had  on  the  30th  of  September, 
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1896,  carried  concealed  abont  his  person  a  concealed  weapon,    to- 
wit :  a  loaded  pistol. 

The  minntes  of  the  court  of  date  March  the  7th,  1897,  show  that 
the  accused  was  on  that  day  brought  to  the  bar  in  the  custody  of  the 
sheriff;  that  being  arraigned  on  each  of  the  charges  he  pleaded 
'*  Not  Quilty."  Whereupon,  on  motion  of  the  District  Attorney,  the 
case  was  fixed  for  trial  for  March  the  6th,  1897,  and  the  accused  was 
released  on  bond.  For  some  reason  unexplained  the  cases  were  not 
tried  on  that  day. 

On  the  seventh  of  March  of  the  next  year,  1898,  the  accused  having 
failed  to  answer  to  his  name  when  called,  a  bench  warrant  issued  for 
his  arrest  returnable  March  8,  1898.  On  that  day  the  cases  were 
fixed  for  trial  for  the  tenth  of  the  month.  The  minutes  do  not 
show  that  the  accused  was  present  when  they  were  so  fixed.  The 
minutes  of  the  tenth  recite  that  '<  these  cases  regularly  fixed  came 
on  their  day  for  trial.  Present:  A.  Estopinal,  Jr.,  District  Attorney, 
for  State.  The  accused  present  in  court  and  represented  in  propria 
persona.  The  accused  being  ready  for  trial  the  following  persons 
(naming  them)  were  duly  called,  presented,  accepted  and  sworn  as 
the  jury  to  try  these  cases. 

('The  evidence  being  completed  these  cases  were  submitted. 

**The  court  charged  the  jury  in  relation  to  each  of  the  charges  of 
wounding  with  intent  to  kill  and  carrying  concealed  weapons, 
ordered  them  to  retire  to  their  room  to  deliberate  on  their  verdict 
and  to  appoint  their  own  foreman. 

'*  After  a  short  absence  the  jury  returned  into  court  and  through 
their  foreman,  Francis  Bourg,  returned  a  verdict  of  guilty  as  charged 
on  each  information;  whereupon  the  court  ordered  the  verdicts 
recorded  and  the  jury  discharged  from  further  consideration  of 
the  cases." 

Defendant,  through  counsel,  moved  for  a  new  trial,  on  the  ground : 

1.  Because  the  verdict  of  the  jury  was  contrary  to  the  law  and  the 
evidence. 

2.  Because  the  defendant  had  had  no  sufficient  notice  of  the 
assignment  of  his  cases  for  trial. 

3.  Because  the  accused,  who  was  unprepared  for  trial  and  had  no 
counsel  to  represent,  him  was  tried  and  convicted  solely  upon  the 
testimony  of  the  witnesses  for  the  prosecution  and  in  the  absence  of 
his  witnesses  whose  names  he  had  furnished  to  the  proper  officer  and 
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which  said  witnesses  could  easily  have  been  procured ;  they  all  being 
residents  of  the  parish. 

4.  Because  the  accused,  who  is  illiterate  and  had  no  means  to 
employ  counsel,  had  every  reason  to  betieve  that  his  witnesses  would 
have  been  summoned  (he  having  furnished  their  names  to  the  com- 
mitting magistrate,  who  had  marked  their  names  on  the  back  of  the 
the  affidavit)  until  the  time  when  during  the  trial  he  caused  the  first 
of  his  witnesses  to  be  called  when  he  discovered  for  the  first  time 
that  none  of  his  witnesses  had  been  summoned. 

5.  Because  since  the  trial  of  the  cause  his  friends  had  procured 
him  the* assistance  of  counsel  and  he  then  invoked  the  right  to  be 
permitted  to  establish  his  defence  by  lawful  evidence  and  to  obtain 
the  process  of  the  court  to  procure  the  attendance  of  his  witnesseSi. 
The  motion  for  a  new  trial  was  overruled. 

The  accused  was  brought  to  the  bar  and  sentenced.  The  minutes 
recite  that  ''  the  court  on  the  verdict  of  guilty  of  wounding  with 
intent  to  kill,  considering  Sec.  794  of  the  Revised  Statutes,  sen- 
tenced Moses  Rollins  to  imprisonment  in  the  State  penitentiary  at 
hard  labor  for  a  period  of  eight  months  and  to  pay  a  fine  of  one 
dollar,  and  on  the  verdict  of  guilty  of  carrying  concealed  weapons^ 

the  court,  considering  Sec. of  the  Revised  Statutes,  sentenced 

Moses  Rollins  to -pay  a  fine  of  fifteen'dollars  and  costs,  and  in  default 
thereof  to  suffer  imprisonment  in  the  parish  jail  for  a  period  of 
twenty -five  days." 

Defendant  filed  a  bill  of  exceptions  to  the  action  of  the  court  in 
refusing  a  new  trial. 

This  bill  recites  that  immediately  after  the  verdict  was  rendered 
in  the  case,  counsel  for  the  accused  applied  for  a  new  trial  or  for 
time  to  prepare  application  for  new  trial.  Whereupon  the  court  de- 
clared that  this  was  the  last  day  he  intended  to  hold  court  in  the 
parish  for  the  present  term,  and  requested  counsel  to  state  the 
grounds  upon  which  would  be  based  his  said  intended  application, 
and  said  counsel  having  done  so  in  the  manner  above,  and  as  well  as 
the  short  time  allowed,  and  his  knowledge  of  the  case  permitted,  and 
the  judge  overruling  said  motion,  proceeded  forthwith  to  sentence 
the  accused  under  said  verdict  and  Sec.  794,  R.  S.,  to  pay  a  fine  of 
one  dollar  and  suffer  imprisonment  at  hard  labor  for  eight  months. 
Whereupon  counsel  for  accused  reserved  a  bill  of  exception  to  the 
ruling  of  the  court. 
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The  District  Jadge  made  the  following  statement  open  the  bill : 

''The  trial  took  place  on  Thursday,  March  10,  1898,  it  being  the 
last  day  of  the  present  term  of  the  conrt.  The  acensed  was  indicted 
for  the  offence  at  a  prior  term  of  this  conrt,  and  his  case  continned 
to  the  present  term,  he  being  released  on  bond  for  his  appearance 
thereto.  On  Monday,  March  7,  1898,  the  prisoner  having  failed  to 
appear  for  trial,  on  motion  of  the  District  Attorney  a  bench  warrant 
issued  for  his  arrest,  and  on  Tuesday,  March  the  8th,  the  following 
day,  being  brought  into  court,  his  case  was  fixed  for  trial  for  Tfaors* 
day,  March  10,  1898. 

*'On  the  day  of  his  trial,  the  defendant  was  asked  the  following 
question  by  the  Court :  *Do  you  wish  to  be  tried  by  the  judge  or  by 
the  jury?'  He  answered:  'By  a  jury.'  The  sheriff  was  then  ordered 
to  call  the  names  of  the  witnesses  summoned  by  the  State  and  by  the 
defendant,  which  he  did  in  the  presence  of  the  accused,  and  the  triai 
was  then  proceeded  with  without  objection  on  the  part  of  the 
defendant." 

**1.  The  verdict  rendered  was  in  accordance  with  the  law  and  the 
evidence. 

*^2,  The  defendant  had  sufficient  notice  of  the  assignment  of  his 
case  for  trial. 

''8.  The  prisoner  did  not  ask  the  Conrt  to  assign  an  attorney  to 
defend  him  and  chose  to  appear  by  himself,  nor  did  he  ask  for  a 
continuance  on  any  ground  whatsoever. 

''4  The  names  of  the  witnesses  furnished  to  the  sheriff  by  him  were 
summoned  with  the  exception  of  one  who  could  not  be  found. 

''These  witnesses  were  present  at  the  trial  of  the  cause  and  their 
testimony  was  given  on  behalf  of  the  defendant.  The  services  of 
counsel  were  secured  only  after  verdict  and  at  the  very  moment 
that  the  defendant  was  to  receive  sentence.  It  was  then  their 
motion  for  a  new  trial  was  made. 

"5.  The  defendant  or  his  friends  had  ample  time  prior  to  the  trial 
to  procure  the  assistance  of  counsel." 

No  assignment  of  error  was  made  in  the  Supreme  Conrt,  nor  was 
any  brief  filed  on  behalf  of  appellant.     His  counsel  argued  the  case 

« 

orally. 

The  accused  in  this  case  went  to  trial  without  the  assistance  Of 
counsel.  There  is  no  pretence  that  the  Court  informed  him  that  be 
was  entitled  to  counsel  or  asked  him  whether  he  desired  that  connse^ 
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should  be  assigned  to  him.  Though  the  giving  of  this  information 
and  the  asking  of  this  question  have  not  been  imposed  npon  coarts 
by  law,  it  has  become  almost  universally  the  practice  for  them  to  do 
so  9x  proprio  motu.  While  it  has  been  held  that  if  a  prisoner  does 
not  ask  the  court  to  assign  an  attorney  to  defend  him  and  chooses  to 
appear  by  himself  and  he  is  convicted,  the  want  of  counsel  is  no  good 
reason  for  a  new  trial  (State  vs.  Kelly,  25  An.  882)  it  is  none  the  less 
a  fact  to  be  considered  in  connection  with  others  for  the  purpose  of 
ascertaining  whether  in  any  particular  case  he  has  been  accorded  the 
full  opportunities  for  defense,  which  it  is  the  duty  of  the  State  to 
extend  to  its  people,  even  those  who  may  be  ultimately  and  deserv- 
edly found  guilty  of  crime. 

The  minutes  do  not  show  that  the  appellant  was  present  when  the 
case  was  assigned  for  trial.  Per  «6,  standing  alone,  that  fact  might 
not  be  good  ground  for  a  new  trial,  but  this  also  is  a  circumstance  to 
be  considered.  The  District  Judge,  in  his  reasons  for  refusing  a  new 
trial,  states  that  appellant  was  present  at  that  time,  but  that  is  not 
the  proper  place  where  such  fact  should  appear.  Defective  minutes 
are  not  to  be  eked  out  by  statements  so  made  by  the  judge.  The 
case  was  tried  two  days  after  the  assignment.  The  clerk  in  his  min- 
utes recites  as  a  fact  that  the  accused  was  ready  for  trial  when  the 
case  was  called,  but  the  minutes  do  not  declare  that  he  was  asked 
whether  he  was  ready,  and  answered  that  he  was.  As  matters 
stand,  the  statement  is  a  mere  conclusion  of  the  clerk.  If  the 
court's  statement  be  taken  as  showing  the  facts  of  the  case  at  that 
time,  he  was  not  asked  that  question  at  all,  but  simply  **  whether  he 
would  be  tried  by  the  court  or  the  jury,"  and  having  answered  *'  by 
the  jury,"  the  jury  was  at  once  called,  empaneled  and  sworn  and 
the  case  at  once  disposed  of.  The  court  says  the  services  of  counsel 
were  secured  only  after  verdict  and  at  the  very  moment  that 
the  defendant  was  to  receive  sentence.  '*  That  it  was  then  that 
motion  for  new  trial  was  made."  That  is  true,  but  the  record  shows 
that  the  verdict  in  the  case,  the  motion  for  a  new  trial,  the  sentence 
of  the  accused  and  the  adjournment  of  court,  all  followed  in  rapid 
succession  on  the  same  day.  The  motion  for  a  new  trial  comes 
l>efore  us  in  a  very  irregular  manner.  It  is  unsworn  to  and  reaches 
us  as  part  of  the  minutes  of  the  court.  The  reason  for  this  appears 
to  have  arisen  from  the  fact  that  the  court  declined  to  grant  counsel 
of  accused  time  to  write  out  his  motion  and  insisted  that  he  should 
59 
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State  his  groands  for  the  same  at  once.  The  reasons  seem  to  bays 
been  assigned  verbally  and  to  have  been  taken  down  by  tlie  clerk. 
We  see  no  reason  for  this  haste.  Counsel  for  accused  could  not  have 
acted  any  more  promptly  than  they  did. 

The  judge  states  all  this  happened  upon  the  day  that  be  in- 
tended to  adjourn  the  court,  but  this  intention  to  adjourn  sbonld 
have  [given  way  at  once  before  the  reasonable  demand  made  for 
time  to  prepare  the  legal  motions  which  the  law  allows  to  be  made 
between  verdict  and  sentence.  There  is  no  reason  assigned  by  the 
court  why  this  hasty  adjournment  should  have  been  made  on  tbat  day 
and  we  see  none. 

In  State  vs.  Gardner,  10  An.  25,  this  court  said:  *<The  rig^bt  to 
move  for  a  new  trial  is  guaranteed  to  the  defendant  in  the  smallast 
civil  cases.  In  criminal  cases  the  same  right  exists,  as  also  the  addi- 
tional right  of  moving  in  arrest  of  judgment  for  defects  apparent  od 
the  face  of  the  record. 

*'  These  rights  may  be  waived  by  the  parties,  but  they  can  not  be 
denied  by  the  courts.    To  refuse  a  reasonable  time  for  the  exercise 
of  a  right  is  tantamount  to  a  denial  of  the  right  itself.  This  is  exem- 
plified in  the  present  case.     According  to  Hawkins  the  rule  in  the 
King's  Bench  in  cases  of  misdemeanors  was  that  four  days  sfaooid 
elapse  between  the  conviction  and  the  judgment  if  there  were  so 
many  days  remaining  in  the  term.   It  is  said  by  Chitty  that  the  court 
if  they  granted  a  rule  niH  will  at  the  instance  of  the  party  applying 
make  it  a  part  of  the  rule  that  the  defendant  should  have  a  certain 
time,  6.  g.,  three  days,  to  move  in  arrest  of  judgment  after  they  shall 
have  given  their  opinion  upon  the  motion  for  a  new  trial,  or  the 
defendant  may  obtain  a  rule  in  the  alternative,  though  as  the  motion 
in  arrest  may  be  made  at  any  time  before  judgment  is   pronounced, 
it  would  seem  that  such  a  special  rule  is  not  necessary. 

''The  analogy  between  criminal  and  civil  proceedings  in  the 
English  court  in  regard  to  these  matters  of  practice  is  very  striking. 
Our  Code  of  Practice  relates  to  civil  proceedings  alone,  but  by 
analogy  it  may  occasionally  afford  a  safe  guide  to  criminal  proceed- 
ings. We  are  not  called  on  to  determine  what  a  reasonable  time  for 
the  preparation  of  the  motion  in  question  would  be;  we  only  say 
that  the  judge  erred  in  refusing  to  grant  any  time  whatever."  Those 
views  are  thoroughly  correct. 

It  will  not  do  to  say  that  the  motion  for  a  new  trial  was,  in  factr 
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made  and  overmled.  The  law  contemplates  a  motion  made  with 
reasonable  opportunities  for  preparation  and  in  this  case  for  exami- 
nation. It  may  be  that  the  accused  was  properly  found  gnilty  and 
that  be  should  be  punished.  If  that  be  true  and  he  be  not  punished 
now,  it  will  demonstrate  that  harsh  proceedings  in  the  District 
Oonrt  are  not  the  surest  and  best  methods  of  securing  the  ends  of 
joBtice. 

We  are  of  the  opinion  that  the  sentence  appealed  from  should  be 
as  prematurely  rendered,  set  aside  and  the  canse  remanded  to  the 
District  Court  and  there  reinstated  on  the  docket  with  leave  to  the 
defendant  to  make  formal  motions  for  a  new  trial  and  in  arrest  of 
Judgment  and  for  further  proceedings  according  to  law,  and  it  is 
hereby  so  ordered  and  decreed. 


No.  12,488. 

Ambbicak  Furniturb   Company  vs.  Grant-Jung  Purniturh 

Company,  Limited.  .  ^ m 

I  60    931 
The  writ  of  sequestration  Is  Intended  as  a  proteotive  and  preventive,  not  a  com  -        u^^   gos 

palsory,  remedy.    Parties  using  It  for  coercive  purposes  to  effect  payment  of  ~6O~03li 

claims  due  tbem,  by  threats  of  Injury  and  annoyance,  must  be  prepared  If  lU^   280| 

they  do  so,  to  be  In  the  exact  position  necessary  to  enable  them  to  claim  the 

benefit  of  the  legal  proposition,  that  a  person  Is  not  liable  for  damages  If  he 

merely  exercises  a  legal  right,  even  though  his  motives  may  be  bad. 

Where  the  question  before  the  court  Is,  whether  on  the  face  of  the  papers  the 
District  Oourt  was  justified  on  the  pleadings  and  affidavit  In  directing  a  writ 
of  sequestration  to  Issue— the  appellate  court  will  give  full  weight  to  the  affi- 
davit and  take  Its  averments  to  be  true;  but,  where  the  question  comes  up  on 
a  motion  to  dissolve  the  sequestration  on  a  direct  charge  that  the  allegations 
of  the  petition  and  affidavit  were  false,  plalutlft  will  be  required  to  do  more 
than  rest  upon  the  pleadings  and  affidavit.)  On  the  trial  of  the  sequestration  as 
to  Issues  of  fact,  plaintlfl  must  show  and  sustain  the  grounds  and  facts  upon 
which  his  alleged  tear  was  made  to  rest. 

Where  a  person  engaged  in  selling  goods,  wares  and  merchandise,  to  parties  In 
a  retail  business,  sells  them  on  credit,  there  is  an  Implied  consent  on  his  part 
that  the  latter  should  dispose  of  the  goods  purchased  In  the  usual  and  regular 
course  of  business.  If  the  price  be  not  paid  at  maturity,  the  vendor  may 
withdraw  this  consent  and  resort  to  legal  proceedings  (if  called  for)  to  enforce 
this  withdrawal.  Should  he  resort  to  writs  of  sequestration  for  tbat  purpose 
be  must  be  careful  not  to  convey  to  the  general  public  in  his  pleadings  and 
affidavit  (unless  warranted  by  the  facts)  that  he  had  reason  to  believe  that 
defendants  had  concealed  or  were  about  concealing  the  goods.  That  allega- 
tion carries  with  It  the  Idea  of  dishonesty  or  want  of  fairness,  and  Is  calcu- 
lated to  alarm  all  parties  dealing  with  the  vendees. 
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APPEAL  from  the  Oivil  District  Ooart  for  the  Parish  off   Orleans. 
TMard,  J. 


Edwin  T,  Merriok  and  B.  R.  Fortnan  for  Plaintiff,  Appellant. 


W.  8,  Parkeraon  for  Defendant,  Appellee. 


Argued  and  submitted  January  28,  1898. 
Opinion  handed  down  March  21,  1898. 
Rehearing  refused  April  18,  1898. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  O.  J.     On  the  29th  of  December,  1894,   plaintur   insti- 
tuted  a  suit  in  the  Oivil  District  Oourt  for  the  parish  of  Orleans 
against  defendant,  asking  judgment  for  nine  hundred  and  forty -three 
dollars  with  vendor's  privilege  on  certain  property  which  it  alleged 
it  had  sold  to  defendant.     With  this  reference  to  these  sales,  plain- 
tiff alleged  that  it  had  on  the  6th  and  20th  of  July,  and  6th  of  Octo- 
ber, 1894,  contracted,  sold  and  delivered  to  the  defendant,  goods, 
wares  and     merchandise    consisting  of    bedroom  sets,    bookcases 
desks,  sideboards,   china  cases,  etc.,  as  would   appear  by  a  state- 
ment annexed  to  its  petition.    That  the  sales  of  certain  bookcases, 
china  closets,  bedroom  sets  and   sideboards,  of  goods   sold  which 
petitioner  could  point  out,   were  made  in  New  Orleans  through  its 
secretary  and  gave  rise  to  a  vendor's  privilege  to  secure  payment  of 
the  price.     Plaintiff's  demand  was  accompanied  by  a  prayer  for  a 
sequestration  based  upon  an  allegation  that  defendant  would  conceal 
part  with  or  dispose  of  the  said  movables  in  his  position  during  the 
pendency  of  the  suit.     A  writ  of  sequestration   having  issued  under 
order  of  court  granted  on  plaintiff's  petition,  the  sheriff,  on  .  the  29th 
of  January,  1896,  sequestered  and  took  into  his  possesion  a  small  lot 
of  furniture.     Defendant  bonded   the  property  sequestered  on  the 
31st  of  January,  1896. 

On  that  day  defendant  ruled  plaintiff  to  show  case  why  the  seques- 
tration should  not  be  set  aside  on  the  grounds : 

1.  That  the  allegation  contained    in  plaintiff's  petition,  that   it 
feared  that  defendant  would  conceal,  part  with  or  dispose  of  the 
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moTttble  property  in  its  poflflession  daring  the  pendency  of  the  soit, 
was  false  and  nntme. 

2.  That  the  allegation  that  the  sale  of  certain  bookcases,  china 
closets,  bedroom  sets  and  sideboards  was  made  tbroagh  an  agent 
in  New  Orleans  was  false  and  nntrae ;  said  goods  having  been  sold  in 
the  city  of  Cincinnati,  in  the  State  of  Ohio. 

On  the  trial  of  thlB  rale  the  seqaestration  was  dissolved.  Plaintiff 
appealed  from  the  decision  to  the  Oonrt  of  Appeials,  which  coort 
affirmed  the  judgment  of  the  District  Oonrt. 

On  the  9th  of  Janaary,  1895,  defendant  filed  an  answer  pleading 
ilrst  a  general  denial.  Farther  answering,  it  averred  that  at  the 
inetitation  of  the  salt  the  goods  had  not  been  delivered  or  completed ; 
that  the  defendant  did  not  intend  to  conceal  or  part  with  the  goods, 
as  was  well  known  to  plaintiff,  to  whom  the  goods  were  tendered  by 
defendants;  that  the  plaintiff  did  not  have  a  vendor's  privilege  on 
the  goods,  the  same  having  been  sold  in  the  State  of  Ohio. 

Assuming  the  position  of  plaintiffs  in  reconvention,  defendants 
alleged  that  the  American  Famishing  Company,  in  accordance  with 
the  reqairements  of  law,  had,  in  taking  oat  the  sequestration,  fur- 
nished bond  in  the  sum  of  one  thousand  dollars,  upon  which  E.  T. 
Merrick,  Jr.,  became  the  surety,  and  he  was  liable  in  aolido  with  that 
company  ap  to  the  amount  of  said  bond. 

That  by  reason  of  said  wrongful,  illegal  and  malicious  sequestra- 
tion, plaintiffs  in  reconvention  were  compelled  to  employ  an  attorney 
for  the  purpose  of  dissolving  the  same,  and  that  for  such  services 
they  owe  their  attorney  the  sum  of  two  hundred  and  fifty  dollars ; 
that  they  were  injured  in  their  credit  and  business,  many  of  their 
creditors  sending  their  claims  to  attorneys  for  collection  and  demand- 
ing an  immediate  settlement ;  that  they  were  greatly  harassed  and 
embarrassed  thereby  and  had  been  injured  in  the  sum  of  ten  thou  - 
sand  dollars;  that  Peter  Jung,  vice  president  of  the  Grant- Jung 
Company,  was  compelled  to  go  North  to  see  their  creditors  as  a 
result  of  said  illegal,  wrongful  and  malicious  sequestration,  and  that 
the  said  trip  forced  upon  them  an  expenditure  of  some  three  hun- 
dred dollars. 

In  view  of  the  premises,  defendant  prayed  that  the  sequestration 
be  dissolved  and  plaintiff's  suit  dismissed,  and  that  there  be  judgnrent 
in  reconvention  in  their  own  favor  for  the  sum  of  ten  thousand  five 
bandred  and  fifty  dollars  and  costs. 
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The  District  Oonrt  rendered  jadmgent  on  the  main  demand  agatDBt 
defendant,  in  favor  of  plaintiff,  for  the  sum  of  nine  bandred  and 
forty -three  dollars,  with  legal  interest  from  judicial  demand  and 
costs  thereof,  and  on  the  reconventional  demand  against  plaintiffs, 
in  favor  of  defendants  for  fifteen  hundred  and  fifty  dollars  and  costi 
of  said  demand. 

Plaintiffs  appealed.  Defendants  moved  to  amend,  praying  that 
the  judgment  appealed  from  be  increased  so  as  to  g^nt  them  dam- 
ages for  the  full  amount  asked  in  their  reconventional  demand. 
After  this  amendment  was  asked  for  the  Qrant-Jung  Company  wu 
dissolved  and  went  into  liquidation  under  liquidators,  v^fao,  on 
motion,  were  made  parties  to  the  appeal. 

Counsel  of  the  Qrant-Jung  Company  contend  in  their  brie/  and 
argument  and  the  members  of  that  company  declare  in  their  testi- 
mony,  that  the  sequestration  taken  out  by  plaintiff  was    ntteriy 
unjustified;   that  the  articles  sequestered  were  not  sold   in  New 
Orleans,  and  the  price  thereof  was  not  secured  by  privilege;    that 
they  formed  part  of  orders  given  for  goods  which  were  not  com- 
pleted and  the  articles  in  han'd  were  not  in  a  condition  to  be  resold 
by  them;  that  until  the  orders  were  fully  filled,  the  price  of  the  arti- 
cles were  not  due  and  exigible  and  the  sequestration  prematorelj 
issued ;   that  it  was  not  only  issued  illegally,  but  maliciously.     That 
plaintiff's  secretary,   Hildebrand,   who  represented  them  in   New 
Orleans  in  the  matter  of  the  sequestration,  stated  before  it  waa  iaaned 
that  unless  plaintiff's  bill  was  paid  he  would  cause  it  to  be  issued; 
that  it  would  bring  about  '*  big  trouble,"  and  threatened  them  with 
the  injury  and  annoyance  it  would  cause  them.    That  the  immediate 
effect  of  the  sequestration  was  to  produce  great  alarm  in  the  minds 
of  the  parties  from  whom  defendants  were  in  the  habit  of  purchasing 
goods,  as  well  as  those  who  had  been  in  the  habit  of  purchasiDg 
from  them.    That  the  former,  in  a  number  of  instances,  refused  or 
neglected  to  honor  orders  which  had  been  sent  them  and  stopped 
extra -judicially  goods  which  had  already  been  forwarded  to  them; 
that  various  commercial  credit  agencies  withdrew  their  credit  from 
their  reports;  that  after  the  sequestration  they  were  unable  to  pur- 
chase goods,  except  for  cash  or  on  shipments  with  bills  of  lading 
attached,  or  on  personal  guarantee  of  payment  by  Mr.  Jung.    That 
several  suits  were  filed  against  the  company  immediately  after  the 
sequestration  which  would  not  have  been  filed  but  for  it;  that  their 
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creditors  generally  were  about  to  follow  salt  and  would  have  done 

eo  but  for  Mr.  Jang  having  been  sent  North  and  East  to  explain  to 

them  the  exact  sitaation  having  Induced  them  to  forego  action ;  that 

the  credit  of  the  company  was  good  at  the  time  of  the  sequestration 

and  it  was  making  money,  though  not  much;  that  its  stock  was 

f^eatly  reduced  below  its  necessities  in  th«9  interval  between  the 

•sequestration  and  the  July  following;'  that  during  that  period  it  lost 

about  eleven    thousand  dollars,  which  loss    it  attributed  to    the 

sequestration.     That  numbers  of  persons  who  were  in  the  habit  of 

making  purchases  on  advance  deposits  of  one -fourth  to  one -tenth 

of  the  orders,   withdrew  the  deposits  they  had  made,  also  their 

orders.    That  shortly  before  the  sequestration  defendants  paid  plain* 

tiffs  every  dollar  which  was  then  due  them  and  offered  to  return  the 

articles   which  they  then   had  on  hand  which  they  had  purchased 

from  them ;.  that  plaintiffs  after  accepting  the  offer  refused  to  carry 

it  out  and  brought  suit;  that  defendants  had  done  nothing  to  warrant 

their  allegation,  *'  that  they  had  reason  to  fear  that  defendants  would 

part  with,  dispose  of  or  conceal  the  property  sequestered  during  the 

pendency  of  the  suit." 

Plaintiffs  on  the  other  hand  insist  that  the  articles  sequestered, 
were  sold  in  New  Orleans,  and  payment  of  the  price  of  the  same 
was  secured  by  privilege;  that  the  price  was  due  and  exigible;  that 
defendants  gave  many  evasive  and  unfounded  reasons  and  excuses 
for  delaying  payment,  and  after  having  themselves  offered  to  return 
to  plaintiffs  the  articles  in  their  stock,  which  they  then  had,  and 
which  remained  impaid  for,  declined  to  carry  out  their  offer  when 
called  upon  to  do  so,  imposing  upon  plaintiffs  as  a  condition  for 
doing  so  the  payment  of  a  hill  for  freight,  insurance,  drayage,  stor- 
age, etc.,  upon  the  goods  not  mentioned  when  they  made  the  offer 
which  bill  was  almost  equal  to  the  value  of  the  goods  to  be  returned 
and  entirely  unwarranted  in  being  asked  for  as  to  amount  or  as  to  fact. 
Hildebrand  substantially  denies  threatening  the  defendant  with  a 
sequestration.  He  declared  that  he  simply  referred  to  the  conse- 
quences  of  a  sequestration  as  likely  to  give  them  trouble  and  annoy- 
ance  and  declared  that  if  he  was  forced  to  take  action  for  the 
prosecution  of  plaintiffs'  legal  rights  he  could  not  help  the  conse - 
qaences.  He  said  that  defendant  after  having  broken  off  their 
arrangement  to  plaintiffs  to  return  the  articles  in  stock  which  they 
had  purchased  from  plaintiff t  told  him — that  he  might  crack  his  whip 
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— ^that  tbey  had  employed  an  attorney  and  oonld  keep  them  oat  of 
their  money  for  eight  or  nine  ra  onths. 

For  the  purposes  of  discoMion  of  the  rights  and  obligation  of  par- 
ties we  have  to  accept  two  facts  as  having  been  conclnstvely 
established  by  the  Jodgments  of  the  District  Oonrt  and  the  Ooort  of 
Appeals:  first,  that  the  sequestration  was  illeg^ly  taken  out;  and 
second,  that  defendant  was  jnstly  and  truly  indebted  to  plaintiir  at 
the  time  of  the  judgment  to  the  amount  declared  upbn  in  their 
petition. 

While  we  have  to  accept  this  first  point  ai  established,  we  are  not 
advised  as  to  the  precise  ground  upon  which  the  result  was  reached. 
There  is  evidence  in  the  record  to  which  the  court  may  have  given 
full  credit  to  the  effect  that  the  articles  in  stock  which  were  seques- 
tered were  none  of  them  in  the  condition  which  defendant  had  the 
right  to  exact  they  should  be  in  before  being  called  on  to  make 
payment  for  the  same,  nor  in  the  condition  to  be  resold.  There  is 
oonfiict  in  the  evidence  as  to  whether  all  or  any  of  the  articles 
sequestered  were  purchased  under  a  Louisiana  contract.  There  is  no 
evidence  in  the  record  that  the  defendants  had  concealed  or  were 
about  to  conceal  any  of  the  articles  purchased  from  the  plaintiffs  and 
none  that  defendants  were  at  the  time  of  the  aequestration  in  ad 
embarrassed  or  insolvent  condition. 

The  dissolution  of  the  sequestration  by  the  District  Court  and  Court 
of  Appeal  carries  with  it  as  an  unavoidable  consequence  a  liability 
on  the  part  of  the  plaintiffs  to  damages  to  some  extent;  the  extent 
of  the  damages  being  dependent  upon  the  facts  surrounding  and  con- 
nected with  its  issuance.  If  the  sequestration  was  dissolved  simply 
bp  reason  of  some^rror  or  mere  slip  of  the  proceedings  or  the  plead- 
ings, the  plaintiffs  would  be  liable  for  compensatory  damages  only; 
that  is,  to  the  damages  resulting  from  it  as  its  natural  and  proximate 
cause,  but  if  it  was  issued  maliciously  with  the  motive  and  intention 
of  injuring  the  defendants,  they  would  be  liable  as  for  a  tort  jost  s» 
any  other  person  would  be  liable  for  torts  resulting  from  acts  uncon- 
nected with  judicial  proceedings.  The  writ  of  sequestration  it 
intended  by  law  to  be  a  protective  and  preventive,  not  a  compulsoiy 
remedy — parties  using  it  for  coercive  purposes  to  effect  payment  of 
claims  due  them  by  threats  of  injury  and  annoyance  must  be  pre- 
pared if  they  do  so  to  be  in  the  exact  position  to  claim  the  benefit  of 
the  legal  proposition  that  a  person  is  not  liable  for  damages  if  be 
merely  exercises  ^  legal  right,  even  though  his  motives  may  be  bsd. 
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We  are  not  prepared  to  say  that  a  part  of  the  articles  sequestered 
were  not  purchased  in  Louisiana  at  some  date  later  than  An^ust, 
1894.  It  is  exceedingly  difficult  to  fix  the  the  identity  of  articles  of 
famiture  sold  and  delivered  under  different  orders  and  we  can  not 
trace  some  t  of  the  articles  to  any  order  given  in  August,  or  prior 
thereto,  but  neither  are  we  prepared  to  say  that  any  portion  of  th» 
articles  sequestered  were  complete  or  in  salable  condiUon. 

A  large  part  of  the  arguments  and  briefs  of  counsel  of  both  sfdeff 
was  taken  up  in  discussing  whether  certain  china  closets  seques- 
tesed  were  sold  in  Louisiana  or  In  Cincinnati.  A  very  close  analysis 
of  the  testimony  disclosed  that  the  apparently  irreconcilable  state^ 
ments  of  the  witnesses  of  the  plaintiffs  on  the  one  side  and  those  of 
the  defendant  on  the  other  sprang  from  a  difference  of  opinion 
as  to  whether  a  certain  conversation  between  J.  G.  Grant  and 
HUdebrand  evidenced  a  sale  or  not.  It  appears  that  the  plaintiff 
company  not  only  sells,  but  it  manufactures  articles  of  furniture. 
Qrant  testified  that  among  the  articles  which  his  company  was  in  the 
habid  of  purchasing  from  plaintiffs  were  bookcases  of  a  particular 
pattern,  known  as  '*  No.  27  bookcases."  That  in  January,  1894,  he 
suggested  in  New  Orleans  to  Hildebrand  that  by  a  certain  altera- 
tion in  the  pattern  a  very  salable  and  popular  china  closet  might  be 
made,  several  of  their  customers  having  so  expressed  themselves ; 
that  Hildebrand  asked  him  about  how  many  persons  had  done  so, 
and  he  replied  about  a  dozen ;  that  Hildebrand  thought  the  idea  a 
good  one,  and  Hildebrand  said  his  company  could  meet  the  demand ; 
that  he  would  communicate  with  his  company.  Up  to  this  point  both 
fMurties  agree  as  to  the  conversation,  but  beyond  that,  they  separate. 
Hildebrand  says  that  he,  at  that  time,  fixed  the  prices  for  these 
new  chins  closets,  aqd  Grant  then  and  there  purchased  a  dozen  and 
ordered  them  forwarded.  Grant  says  that  Hildebrand  did  not  know 
what  the  alteration  would  cost  and  was  not  in  a  position  to  fix  prices, 
nor  to  come  under  any  obligation  to  make  such  china  closets  or 
make  sales.  That  he  (Grant)  merely  made  a  suggestion  to  Hilde- 
brand and  Hildebrand  merely  communicated  it  as  snch  to  his  com-^ 
pany ;  that  true  it  was  that  the  latter  adopted  it  aud  mannf actnredl 
them,  but  that  the  defendant  company  never  came  under  any  obli- 
gation to  buy  until  August  of  1894,  wheu  he  and  Hildebrand  met  iik 
Oindnnati,  when  an  order  was,  for  the  first  time,  given  for  them. 

Plaintiffs  produced  and  filed  a  letter  written  to  them  by  defendant 
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dated  New  Orleans,  S-21-1894,  in  which,  lifter  referrinir  <o  o^l^^ 
matters,  they  say:  *^  Do  not  ship  the  china  closets  yoa  made  for  na 
until  we  give  yon  fnrther  notice,  as  we  hope  soon  to  move  into  lax^ger 
quarters  and  do  not  want  to  pot  any  more  in  onr  warehouse. " 

Defendants  say  this  letter  referred  to  china  closets  other  than  thoae 
of  this  particnlar  pattern,  as  their  order  of  January,  1894  would  show 
that  the  parties  had  dealings  with  reference  to  other  kinds,  but  there 
is  no  evidence  before  us  that  any  closets  other  than  these  particular 
ones  were  ever  *<  made  to  order."  We  are  inclined  to  think  that 
there  must  have  been  some  understanding  between  these  parties  in 
respect  to  them  of  a  more  definite  character  than  defendants  believe. 

There  may  be  a  difference  between  the  rights  and  obligations  of 
parties  as  resulting  from  a  contract  of  abiolute  Bale  and  those  result- 
ing from  a  contract  to  '*  manvfacture  "  or  an  order  '*  to  manvfaet' 
ure  "  under  a  promise  of  purchase,  but  we  need  not  go  into  any  dis- 
cussion of  the  question  inasmuch  as  the  testimony  shows  that  these 
particular  articles  were  not  in  a  complete  condition  when  sequestered 
and  not  in  a  condition  for  resale,  and  plaintiffs  were  not  in  position  to 
demand  the  price  thereof. 

Each  party  claims  that  the  burden  of  proof  was  upon  the  other  in 
respect  to  damages  and  the  extent  of  the  same.  Plaintiffs  contend 
that  the  afiSdavit  taken  by  them  verifying  the  allegations  of  their 
petition  must  be  taken  for  true  and  protects  them  against  damages, 
.and  particularly  punitive  damages,  until  rebutted.  They  assert  that 
they  had  sworn  that  *^  they  had  reason  to  fear  that  defendant  would 
part  with,  dispose  of  or  conceal  the  goods;"  that  this  was  all  that  the 
law  exacted  on  their  part,  and  having  complied  with  It  they  could 
rest  secure  from}any  charge  of  malice  so  long  as  defendants  failed  to 
prove  the  non-existence  of  their  fear  and  of  their  good  faith. 

If  the  question*  before  the  court  was  simply  whether,  on  the  face 
of  the  papers,  the  District  Court  was  Justified  on  the  pleadings  and 
afiSdavit  in  directing  the  writ  of  sequestration  to  issue,  if  the  regu- 
larity of  the  proceedings  were  simply  at  issue  we  would  give  full 
weight  to  the  afiSdavit,  but  where  the  question  comes  up  on  a  motion 
to  dissolve  the  sequestration  on  a  direct  charge  that  the  allegations 
of  the  petition  and  afiSdavit  were  false,  we  think  plaintiff  would  be 
Tcquired  to  do  more  than  rest  upon  his  pleadings  and  affidavit.  The 
law  contemplated  that  on  the  trial  of  the  sequestration  as  to  issuer 
of  fact  that  the  plaintiff  should   be  able  to  show  the  grounds  and 
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facts  upon  which  his  alleged  fear  was  made  to  rest.  The  only  facts 
disclosed  in  this  record  are  the  fact  itself  of  indebtedness  (which  is 
controverted  as  to  its  beiog  exigible  though  due) — its  non-payment 
and  the  refusal  of  defendants  after  they  had  proposed  to  retnm  to 
plaintiffs  the  articles  which  they  had  purchased  from  them  and 
"Which  they  then  held  in  stock  to  make  the  delivery,  nnless  coupled 
with  new  and  unreasonable  demands.  We  find  do  evidence  of  con- 
cealment or  attempted  concealment  of  those  goods  on  the  part  of 
defendant  and  no  evidence  of  insolvency  or  embarrassment  on  their 
part.  The  conduct  of  the  defendants  in  refusing  to  carry  out  their 
Agreement  with  plaintiffs  unless  they  complied  with  new  and  unrea- 

• 

«onable  conditions  attached  was  certainly  calculated  to  irritate  them 
and  to  do  away  with  any  indulgence  which  they  might  have  other- 
wise intended  to  extend  to  defendants,  but  it  did  not  do  away  with 
the  necessity  when  they  did  act  of  keeping  within  precise  legal  limits. 
When  a  company  engaged  in  such  business  as  the  plaintiffs  are  in, 
sells  goods  on  credit  to  parties  engaged  in  business,  such  as  the 
defendants  are  in,  it  must  be  necessarily  in  the  contemplation  of 
both  parties  that  the  goods  sold  should  be  <'  disposed  of  and  parted 
with."  The  consent  of  the  seller  to  such  dispocition  is  necessarily 
implied.  The  lessor,  under  our  law,  has  not  only  a  right  of  privilege, 
but  of  pledge  for  the  payment  of  the  price  of  the  lease,  but  Marcadd, 
under  Art.  2102,  referring  to  the  fruits  of  the  farm,  says  that  they 

r 

can  unquestionably  be  sold  by  the  lessor,  notwithstanding  the 
express  terms  of  the  law,  for  the  reason  that  from  the  very  nature 
of  the  subject*  matter,  the  lessor  had  given  an  implied  anticipated 
4»onsent  to  the  sale.  The  mere  fact  of  selling  or  disposing  of  the 
goods  by  the  defendants  showed  no  bad  faith  on  their  part;  that  fact 
had  to  be  one  of  other  facts  to  make  the  selling  a  just  cause 
for  sequestration.  It  is  true  that  if  the  price  of  a  sale  becomes  exi- 
gible, and  it  be  not  paid  according  to  promise,  the  vendor  may  have 
the  right  to  withdraw  this  anticipated  consent  and  insist  that  there- 
jifter  the  objects  upon  which  his  privilege  rests  may  be  placed  in  a 
position  such  as  that  they  be  not  sold  and  the  privilege  upon  them 
lost.  This  right  may  be  independent  of  any  bad  faith  on  the  part  of 
the  vendee,  and  when  a  vendor  avails  himself  of  bis  right  so  to  do, 
he  shoold  be  careful  not  to  convey  to  the  general  public  by  his 
pleadings  or  affidavit  that  he  had  reason  to  believe  that  the  vendee 
•^as  about  *'  concealing  "  the  articles  sold.    That  particular  declara- 
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tion  conveye  and  carries  with  it  the  idea  of  dishonesty  or  want  of 
fairness,  and  if  made  by  responsible  parties  would  be  calcnlafeed  to 
alarm  all  parties  dealing^  with  the  vendee.  If  not  trae  it  should  be 
left  out  of  the  affidavit;  it  is  not  harmless  bat  very  injarions  but- 
plnsage. 

We  do  not  think  plaintiffs  were  justified  in  making  this  ohar^pe 
against  the  defendants,  particnlarly  when  there  was  nothing  to  indi  * 
cate  that  defendants  were  in  failing  circnmstanoes. 

The  District  Ooart  rendered  a  jndgment  for  fifteen  handred  and 
fifty  dollars,  without  any  attempc  to  show  on  what  particular  items 
of  damage  it  was  grounded.  The  testimony  of  Orant,  Jung  and 
Metaye  (the  secretary  of  the  defendant  company)  undoubtedly  show 
Just  and  probable  elements  for  damages,  but  their  statements  are  of 
the  most  general  character  and  they  do  not  descend  to  particulars. 
Why  the  court  fixed  upon  that  particular  sum  we  do  not  know. 
While  we  do  not  feel  warranted  in  setting  aside  the  Jndgment,  we 
certainly  would  not  be  warranted  in  increasing  the  amount  of  dam* 
ages  as  appellant  suggests. 

The  Jndgment  is  affirmed. 


No.  12,626. 
Edward  Tallbbt  als.  vs.  Mbs.  Widow  N.  Antonio  db  Monastbbio 

BT  AL8. 

Plalntlfl  In  a  petitory  action  asserting  bis  own  title,  attacked  defendant's  title  as 
being  based  upon  an  absolately  nnll  tax  sale,  and  prayed  for  rent  and  also  for 
damages.  Defendant  answered,  averring  that  being  a  creditor  of  the  plaintiff , 
the  latter  had  suggested  to  him  that  the  property  be  permitted  to  be  sold  for 
taxes,  and  that  defendant  should  purchase  it,  and  that  plaintiff's  indebtedness 
to  defendant  be  then  canceled;  that  this  was  accordingly  done,  and  plalntlfl 
was  estopped  from  attacking  the  tax  sale.  He  set  up  no  demands  In  recouTen- 
tlon  or  compensation.  The  District  Court  set  aside  the  tax  sale,  rejeoted  plain- 
tiff's demand  for  damages,  and  was  silent  as  to  the  demand  for  rent.  Plaintiff 
appealed.    Defendant  made  no  demand  for  an  amendment. 

The  Supreme  Court  decreed  that  the  judgment  of  the  District  Court  In  so  far  only  as 
it  dismissed  and  rejected  plaintiff's  demand  for  fruits  and  reyennes  be 
annulled ;  that  In  so  far  as  It  decreed  plaintiff  the  ownership  of  the  property  and 
dismissed  defendant's  reconventlonal  demand,  it  be  left  in  full  force;  that  the 
right  be  reserved  to  plaintiff  to  claim  the  fruits  and  revenues  of  said  property, 
and  the  cause  be  remanded  to  the  lower  court  for  further  proceedings  aoeord- 
ing  to  law.  On  the  return  of  the  cause  to  the  District  Court,  defendant  filed  a 
supplemental  answer  setting  up,  by  way  of  defence  through  compensation,  a 
number  of  claims  against  the  plaintiffs.   Plaintiff  resisted  proof  of  these  olalns 
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on  a  plea  of  tms  judicata  ander  the  decree  of  the  Sapreme  Court.  The  plea  waa 
oyerrnled,  the  District  Court  stating  It  understood  the  decree  of  the  Supreme 
Court  to  have  remanded  the  cause  to  enable  plaintiff  to  claim  fruits  and  rev- 
ennes,  the  fruits  and  reTennes  of  the  property.  That  this  Included,  also,  the 
right  of  defendant  to  plead  de  novo  whatever  she  might  have  compensation. 
H*1d:  That  the  District  Court  In  holding  that  the  Judgment  of  the  Supreme 
Court  did  not  cut  off  defendant's  right  of  resisting  demands,  though  a  plea  of 
"compensation"  was  correct.  The  purpose  and  intention  of  the  judgment 
was  to  force  defendants,  by  reasen  of  their  having  acquiesced  in  the  Judgment 
of  the  District  Court,  to  occupy  on  the  return  of  the  cause  a  purely  defensive 
position,  cutting  them  off  from  setting  up  reconventlonal  demands,  but  not 
pleas  in  compensation. 
When  by  the  consent  of  the  owner  of  property,  the  legal  title  thereto  has  been 
placed  In  the  name  of  one  of  his  creditors,  under  an  agreement,  that  he  should 
hold  the  same  until  the  amount  due  him  should  be  paid,  the  owner  has  no 
right  to  Ignore  the  latter's  right  of  detention  until  a  balancing  of  accounts  had 
been  had,  and  by  and  through  a  petitory  action  recover  both  the  property  and 
the  rents,  leaving  her  own  debts  unpaid. 

APPEAL  from  the  Civil  District  Oonrt  for  the  Parish  of  Orleans. 
Kiiig^  J. 


Theo.  Cotonio  for  Plaintiffs,  Appellants. 


Horace  E.  Upiim  and  Anaiole  A,  Ker  for  Defendants,  Appellee^. 


Argued  and  sabmitted  February  26,  1898. 
Opinion  handed  down  April  4,  1898. 
Rehearing  refused  May  16,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  This  case  was,  by  judgment  of  this  court,  ren- 
dered in  1896,  and  found  reported  in  48  An. ,  p.  1232,  remanded  to 
the  District  Court  for  further  proceedings. 

The  plaintiffs  in  the  suit  claimed  to  be  the  owners  of  certain 
property  described  in  their  petition  which  they  alleged  was  in  illegal 
possession  of  the  defendants  under  an  unwarranted  and  unjastiflable 
claim  of  ownership  based  upon  a  tax  sale  to  N.  Antonio  de  Monas- 
terio  on  the  25th  of  February,  1876.  They  averred  that  notwith- 
standing the  illegal  adjadication  of  the  property  at  tax  sale,  they, 
within  six  months  of  the  same,  made  a  legal  tender  to  the  purchaser 
of  the  price  paid  by  him  with  fifty  per  cent,  and  all  costs  added,  bn^ 
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that  be  refaaed  the  tender  and  declined  retransferring  the  proper^ 
for  any  amount  less  than  two  thousand  dollars.     That  De  Monasterio 
had  died,  that  he  and  his  wife  and  his  heirs  had  held  the  property 
in  bad  faith  ever  since  February,    1876;  that  Monasterio  had  in 
the    month    of  February,  1876,    illegally  and    forcibly    and   mali- 
ciously ejected  and  dispossessed  them  of  the  possession  of  the  prop  - 
erty,  and  by  reason  of  said  acts  bad  come  under  a  liability  to  plain- 
.  tiffs  for  rental,  and  also  for  actual  and  exemplary  damages — the 
damages  being  fixed  at  over  eight  thousand  dollars  and  the  rental  at 
the  rate  of  fifteen  dollars  per  month,  from  the  date  of  taking  pos- 
session, February  25,  1876.     They   prayed  judgment  for  the  owner- 
ship and  possession  of  the   property   with  rents  and  damages  as 
declared  upon  in  the  petition.     Defendants  answered  that  at  the  date 
of  the  purchase  at  the  tax  sale,  Edward  Talle  and  the  community 
.between  him  and  his  wife,  Teresa  Loren  (the  said  wife  being  then 
living),   were  indebted  to  Monasterio  for  groceries  sold  him  in  the 
sum  of  five  hundred  dollars;  that  he  also  owed  him  about  two  hun- 
dred dollars  for  city  and  State  taxes  paid  by  him  at  his  request ;  that 
he  had  also  acquired  from  one  Dr.  Lott,  a  note  of  Talle' s  for  fonr 
hundred  dollars ;  that  the  whole  of  this  indebtedness  amounting  to 
eleven  hundred  dollars  was  recognized  by  Talle  as  being  due  by  him 
to  Monasterio  at  the  time  of  the  sale.    That  just  before  and  at  the 
time  of  said   tax  sale,  Talle  asked  him  to  purchase  said  property, 
giving  as  a  reason  that  he  was  heavily  in  debt,  and  was  unable  to 
pay  the  taxes,  and  he,  Monasterio,  was  his  creditor  and  he  desired 
him  to  become  the  purchaser. 

That  in  consequence  of  said  special  request  he  purchased  the 
property,  and  as  a  consideration  therefor  canceled  Talle's  indebted- 
ness to  him  of  eleven  hundred  dollars. 

That  after  he  had  so  purchased  the  property  Talle  entered  into  a 
contract  of  lease  with  him  and  for  a  period  of  about  eighteen  montba 
actually  paid  him  rent  for  the  property.  That  thereafter  he  failed 
to  pay  the  monthly  rent,  and  Monasterio  sued  and  recovered  Jndg. 
ment  against  him  therefor.  That  failing  to  pay  the  Judgment 
Monasterio  brought  suit  to  recover  the  possession  of  the  property 
and  obtained  a  judgment  against  him  under  which  he  was  legally 
ejected  and  evicted  from  the  premises. 

That  Talle  set  up  no  right  or  claim  to  said  property  in  any  of  said 
jadicial  proceedings,  but  as  in  duty  bound  acquiesced  thereini  and 
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be  was  estopped  from  setting  ap  any  title  to  the  property.  That 
since  the  sale  Monasterlo  had  paid  taxes  on  the  property  to  an 
amoant  of  abont  twelve  handred  dollars. 

The  prayer  of  the  answer  was  that  plaintiff's  demand  be  rejected 
with  costs;  that  the  property  referred  to  be  decreed  to  belong 
legally  to  the  snccession  of  Monasterlo ;  that  plaintiffs  be  decreed 
estopped  from  setting  op  the  nullity  and  invalidity  of  the  title  for 
the  reasons  stated.  Defendants,  reserving  the  right  to  answer 
(farther)  if  need  be,  prayed  that  the  title  to  the  property  be  decreed 
good  and  valid  and  for  general  relief. 

On  the  25th  of  March,  1895,  the  District  Oonrt  rendered  jadgment 
in  favor  of  the  plaintiffs,  setting  aside  the  tax  sale  nnder  which 
the  defendants  claimed  the  ownership  of  the  property  and  decreeiag 
plaintiffs  to  be  the  owners  of  the  same.  It  also  rendered  jadgment 
dismissing  plaintiffs'  demand  for  damages  and  decreed  that  defend- 
ants pay  the  costs. 

Plaintiffs  appealed  from  this  jadgment. 

Defendants  did  not  appeal,  nor  did  they  on  appeal  pray  for  any 
amendment  or  modiflcation  of  the  same . 

On  appeal  the  Sapreme  Court  reversed  the  jadgment  of  the  Dis- 
trict Coart,  setting  aside  the  tax  sale  and  decreed  that  plaintiffs'  de- 
mands be  rejected  at  their  costs. 

In  the  body  of  its  opinion  this  court,  referring  to  the  jadgment  of 
the  District  Court  appealed  from,  said  that  it  annulled  the  sale  and 
'<  decreed  the  plaintiffs  to  be  the  owners  of  the  property — rejecting 
their  demand  for  damages — that  it  made  no  disposition  of  defend- 
ants' pleas  of  prescription — the  claims  for  revenues  being  compensated 
doubtless  by  taxes  paidj^^  etc. 

On  application  for  a  rehearing  appellants  called  to  the  attention 
of  the  court  that  defendants  had  not  appealed  from  the  jadgment, 
nor  prayed  any  amendment  or  modiflcation  of  the  same,  and  insisted 
that  in  view  of  that  fact  the  only  matters  before  the  court  for  review 
was  plaintiffs'  demand  for  damages,  which  had  been  reiected ,  and 
for  revenues,  as  to  which  the  judgment  appealed  from  was  silent. 
That  the  correctness  of  the  jadgment  as  to  the  legality  of  the  tax 
sale  and  the  ownership  of  the  property  was  not,  under  the  circum- 
stances, before  the  court. 

This  court,  considering  this  contei^tion  to  be  well  founded,  set  aside 
the  judgment  it  had  first  rendered,  substituting  in  its  place  (Talle  vs. 
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that  he  refused  the  tendar  and  dediDed  retransfen^     1 1  ^ 

for  any  amount  leas  than  two  thonaand  dollars.     Till  ^ 

had  died,  that  be  and  hla  wife  and  his  heirs  b'  ^  |    1^1  § 

In  bad    (alth   ever  since  Febmarj,    1876;  t}- 1 )[;  j    ,  t  '  f 

the    month    ot  February,  1876,    illeKally  'i  f  i  ^   [f  ^ 
cionsly  ejected  and  dlspossesaed  them  olOit  '  $  1  ' 
erty,  and  by  reason  of  said  acts  had  com^'  |  |       i  j 


0  '' 

declared  npon  in  the  petition.    ;     *  t  S 

of  the  porchase  at  the  tar;/     I  I  ,ourt  the  defeadanta 

h^l-.-^....     kin.     a«rl     kla     nltq    't  '     '"     whiph     thnv    bUAOmI 


lltTs  for  rental,  and   also  for   actnal  b 

damages  being  Qxed  at  over  eight  th(^  < 

the  rate  of  fifteen  dollars   per  e 

aeasion,  Pebroaty  25,  1876.     They  iit(\\        '  "^""^ 

ship  and   poSBesaion  of  the   P""  |  *  *  f  |  -udant  pay 

declared  npon  in  the  petltioi 


between  bim  and  his  wife  //  >  ">  which  they  aUe^ed 

living),    were  Indebted  tr^if  ..laintlSa  to  defendants  asset 

sum  of  five  hundred  doiv/  ^^  further  offsetting  aoy  claim 

dred  dollars  for  city  ar//  i-ents  and  revenue-,  they  had,  sUica 

he  bad  alao  acquire'  i-he  property,  p^d  for  the  preaervaUon 

hundred  dollars;  tl  hundred  and  forty-four  dollars  insurance 

eleven  hondred  dr        .ed  dollars  for  repairs,  and  two  hundred  dollars 

to  Monasterio  r      ^  isses  due  at  the   date  of  purchase,  this  being  an 

»i»a  Af  ..t^   f.         j,y  plaintllTB  In  addition  to  the  eleven  hundred  dol- 

(Uelr  original  answer.     That  tbe  city  and  State  taxes 

ice  their  purchase,  with  legal  interest  thereon,  aggre- 

ndted  and  Qfty  dollars,  which  they  were  also  entltle<l 

■dditlonal  offset  agaicst  any  claim  which   plaintiffs 

enta  and  revenues,  respondents  having  been  possea- 

1.  They  prayed  that  plaintiffs'  suit  be  dismissed  and 

impensatlon   of   two   tbonsaud    three  hondred  and 

irs  be   maintained  ogalnet  any  claim  which  plaintiffs 

IS  due  them  for  fruits  and  revenues. 

cted  to  the  filing  of  this  answer,  on  the  ground  first, 

ate,  that  no  supplemental  or  amended  answer  could 

stage    of  the  proceedinga,  because  the  cause  had 

by  the    Supreme  Court  on  a  particular  issue  and  on 

pleadings   on  file ;  that  it  set  up  a  counter  claim  oi 

on   to   the   one    in   the  orl^nal  answer;  that  thU 

Dsuranceand  repairs  was  disallowed  by  the  Sopreme 
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Ck>art  and  its  jndgment  had  the  force  of  rea  fudicata;  that  if  defendants 
had  had  any  additional  claim  it  shonld  have  been  nrged  when  the 
original  claim  was  nrged  and  it  was  now  too  late  to  do  so. 

The  conrt  overmled  the  objections.  It  stated  it  considered  that  it 
had  the  right  to  permit  the  amended  answer  under  its  discretionary 
powers ;  that  it  did  not  place  the  same  interpretation  npon  the 
decision  of  the  Supreme  Oonrt  which  connsel  did. 

To  this  ruling  plaintiffs  excepted. 

Upon  the  trial  of  the  case  plaintiffs  objected  to  any  evidence  going 
to  support  defendants'  claim  in  compensation  on  the  ground  that 
that  issue  was  not  before  the  court,  the  claim  of  the  defendants  hav- 
ing been  dismissed  by  the  District  Court  and  affirmed  by  the 
Supreme  Oourt  on  appeal.  The  court  overruled  the  objection.  The 
testimony  was  admitted  and  plaintiffs  excepted. 

The  District  Court  rendered  judgnx^ent  in  which  it  declared  that 
<<  on  the  second  trial  the  court  finds  the  amount  of  rents  and  reve- 
nues to  be  sixteen  hundred  and  sixty -one  dollars;  that  defendant  is 
entitled  to  plead  in  compensation  the  following  amounts  paid  by 
them: 

Note  due  by  plaintiffs  to  defendants $400  00 

Gruceries,  etc 600  00 

Repairs  of  property JtOO  00 

lusuranoe  144  00 

States  taxes 263  88 

City  taxes 123  63 

Total $2,319  63 

That ''  defendants'  supplemental  answer  and  plea  in  compensation 
is  therefore  maintained  and  plaintiffs'  suit  for  the  fruits  and  reve* 
nnes  is  dismissed,  plaintifF  to  pay  all  costs." 

In  its  reasons  for  judgment  it  said:  *'  The  court  understands  that 
this  case  has  been  remanded  by  the  Sapreme  Court  to  claim  the 
fruits  and  revenues  of  the  property  decreed  by  this  and  the  Supreme 
Court  to  belong  to  the  plaintifF.  This  included  also  the  right  of 
defendant  to  plead  de  novo  whatever  claim  she  may  have  in  recon- 
vention or  set-off. 

The  court  understands  the  Supreme  Court  to  have  affirmed  the 
Judgment  of  this  oourt  in  so  far  as  the  real  estate  and  plaintiffs' 
claim  for  damages  iare  concerned,  the  only  questions  before  them  on 
appeal/' 

The  plaintiffs  appealed. 

The  first  question  we  are  called  on  to  consider  is  the  correctness 
•      60 
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HoDaBterio  et  aU,,  48  An.  1282)  the  foUowinfc  Judgment:   '^It  ia 
ordered,  adjudged  and  decreed  that  the  judgment  of  this  court  pre- 
vioufily  rendered  in  this  case  be  set  aside  and  annulled.     It  is  far- 
ther ordered,  adjudged  and  decreed  that  the  judgment  of  the  lower 
•court,  in  so  far  only  as  it  dismisses  and  rejects  plaintiffs'  demands 
for  fruits  and  revenues,  be  annulled ;  said  judgment,  in  bo  far   as 
it  decrees  plaintiffs  the  ownership  of  the  property,  and  dismisses 
defendants'  reconventional  demand,  being  left  in  full  force  and  cm- 
touched  by  this  decree,  and  it  is  further  ordered  and  decreed  that  as 
to  fruits  and  revenues  of  said  property,  the  right  to  claim  which  is 
reserved  to  plaintiffs,  that  this  case  be  remanded  to  the  lower  court 
for  further  proceedings  and  another  trial,  and  that  defendant  pay 
costs.'.' 

Upon  the  return  of  the  case  to  the  District  Court  the  defendants 
filed  an  amended  or  supplemental  answer,  in  which  they  alleged 
that  in  addition  to  the  indebtedness  of  plaintiffs  to  defendants  as  set 
forth  in  their  original  answer  and  as  further  offsetting  any  dshn 
which  plaintiffs  might  have  for  rents  and  revenue-,  they  had,  since 
their  purchase  at  tax  sale  of  the  property,  paid  for  the  preservation 
of  the  same  at  least  one  hundred  and  forty- four  dollars  insurance 
premiums,  two  hundred  dollars  for  repairs,  and  two  hundred  dollars 
or  thereabout  for  taxes  due  at  the  date  of  purchase,  this  being  an 
indebtedness  due  by  plaintiffs  in  addition  to  the  eleven  hundred  dol- 
lars detailed  in  their  original  answer.  That  the  city  and  State  taxes 
paid  by  them  since  their  purchase,  with  legal  interest  thereon,  aggre- 
gate fully  six  hundred  and  fifty  dollars,  which  they  were  also  entitled 
to  plead  as  an  additional  offset  agaicst  any  claim  which  plainUifS 
might  have  for  rents  and  revenues,  respondents  having  been  posses- 
sors in  good  faith.  They  prayed  that  plaintiffs'  suit  be  dismissed  and 
their  plea  of  compensation  of  two  thousand  three  hundred  and 
eighty -nine  dollars  be  maintained  against  any  claim  which  plaintiffs 
might  establish  as  due  them  for  fruits  and  revenues. 

Plaintiffs  objected  to  the  filing  of  this  answer,  on  the  ground  first, 
that  it  came  too  lace,  that  no  supplemental  or  amended  answer  could 
be  filed  at  that  stage  of  the  proceedings,  because  the  cause  had 
been  remanded  by  the  Supreme  Oourt  on  a  particular  issue  and  on 
the  papers  and  pleadings  on  file ;  that  it  set  up  a  counter  claim  or 
set- off  in  addition  to  the  one  in  the  original  answer;  that  this 
claim  for  taxes,  insurance  and  repairs  was  disallowed  by  the  Supreme 
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€k>art  and  its  judgment  had  the  force  of  res  judicata;  that  if  defeadante 
had  had  any  additional  claim  it  should  have  been  urged  when  the 
original  claim  was  urged  and  it  was  now  too  late  to  do  so. 

The  court  oyerruled  the  objections.  It  stated  it  considered  that  it 
had  the  right  to  permit  the  amended  answer  under  its  discretionary 
powers;  that  it  did  not  place  the  same  interpretation  upon  the 
decision  of  the  Supreme  Court  which  counsel  did. 

To  this  ruling  plaintiffs  excepted. 

Upon  the  trial  of  the  case  plaintiffs  objected  to  any  evidence  going 
to  support  defendants'  claim  in  compensation  on  the  ground  that 
that  issue  was  not  before  the  court,  the  claim  of  the  defendants  hav- 
ing been  dismissed  by  the  District  Oourt  and  affirmed  by  the 
Supreme  Court  on  appeal.  The  court  overruled  the  objection.  The 
testimony  was  admitted  and  plaintiffs  excepted. 

The  District  Court  rendered  judgment  in  which  it  declared  that 
^*  on  the  second  trial  the  court  finds  the  amount  of  rents  and  reve- 
nues to  be  sixteen  hundred  and  sixty- one  dollars;  that  defendant  is 
entitled  to  plead  in  compensation  the  following  amounts  paid  by 
them : 

Note  due  by  plalntifla  to  defendants $100  oo 

Grooeriea,  etc 600  00 

Bepaira  of  property aoo  00 

lusuranoe  144  00 

States  tHxes^ 262  88 

City  taxes 728  63 

Total - $2,319  63 

That  '*  defendants'  supplemental  answer  and  plea  in  compensation 
is  therefore  maintained  and  plaintiffs'  suit  for  the  fruits  and  reve- 
nues is  dismissed,  plaintiff  to  pay  all  costs." 

In  its  reasons  for  judgment  it  said:  *'  The  court  understands  that 
this  case  has  been  remanded  by  the  Supreme  Court  to  claim  the 
fruits  and  revenues  of  the  property  decreed  by  this  and  the  Supreme 
Oourt  to  belong  to  the  plaintiff.  This  included  also  the  right  of 
defendant  to  plead  de  novo  whatever  claim  she  may  have  in  recon* 
vention  or  set-off. 

The  court  understands  the  Supreme  Court  to  have  affirmed  the 
judgment  of  this  court  in  so  far  as  the  real  estate  and  plaintiffs' 
claim  for  damages  are  concerned,  the  only  questions  before  them  on 
appeal." 

The  plaintiffs  appealed. 

The  first  question  we  are  called  on  to  consider  is  the  correctness 
•      60 
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or  incorrectness  of  the  action  of  the  District  Court  in  permitting 
defendants  over  plaintiffs'  objection  to  support  their  plea  in  compen- 
sation by  testimony. 

Plaintiffs'  objections  were  that  the  District  Conrt,  in  its  original 
judgment,  had  dismissed  all  claims  which  defendants  had  aet  up, 
and  that  the  Supreme  Court,  on  plaintiffs'  appeal,  had  affirmed  the 
judgment  of  the  lower  court  to  that  effect.  In  this  proposition, 
plaintiffs  are  in  error.  Plaintiffs,  in  their  petition,  claimed  to  be  the 
owners  of  the  property,  contending  that  their  ownership  had  never 
been  divested  through  a  certain  tax  sale,  under  which  they  averred 
defendants  were  in  possession  and  under  which  they  claimed  title; 
that  defendants  obtained  possession  of  the  property  in  bad  faith  and 
through  force  and  their  possession  had  continued  such;  that  plain- 
tiffs were  entitled  not  only  to  the  property  and  its  possession,  but  to 
damages  for  the  forcible  taking  possession  of  the  property  and  for 
fruits  and  revenues  ever  since  it  was  taken  possession  of. 

Defendants  met  the  attack  by  |bhe  general  issue.  They  then  eon- 
tended  that  Talle,  being  heavily  indebted  to  Monasterio  (the  defend- 
ant) and  to  other  parties  and  unable  to  meet  his  obligations,  sug- 
gested to  Monasterio  that  as  he  could  not  meet  his  obligations  nor 
pay  the  taxes  on  the  property,  that  it  be  sent  to  sale,  and  that  he 
buy  it  and  cancel  the  indebtedness  which  plaintiff  was  under  to  him; 
that  Monasterio  agreed  to  this  and  bought  the  property  at  tax  sale. 
That  he  canceled  Talle's  debt,  as  he  had  agreed  to  do,  and  that  after 
his  purchase  he  had  paid  the  taxes  on  the  property  and  made  various 
outlays  upon  the  same  which  he  detailed.  That  after  his  purchase, 
Talle  agreed  to  hold  possession  as  lessee  and  pay  rent  and  did  so  for 
for  some  time,  but  failing  finally  to  pay  rent,  he  was  evicted  from 
the  premises  and  defendants  took  and  had  held  actual  possessioo 
ever  since.  Defendants,  in  their  answer,  claimed  the  ownership  of 
the  property,  and  contended  that  under  the  circumstances  stated 
plaintiffs  were  estopped  from  raising  any  question  as  to  the  legality 
of  the  tax  sale,  which,  guood  the  plaintiffs,  was  a  sale  proposed  by 
and  acquiesced  by  themselves. 

On  the  trial  of  the  cause  defendants  do  not  appear  to  have  made 
out  to  the  satisfaction  of  the  court  the  circumstances  of  the  tax  sale 
to  have  been  such  as  to  estop  the  plaintiffs  from  contesting  its 
legality.  Applying  legal  tests  to  that  sale,  the  court  was  of  opinion 
it  could  not  stand,  and,  therefore,  set  it  aside  and  decreed  plaintiffs 
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be  8tiU  the  owners  of  the  property.  It  rejected  plaintiffs'  demand 
for  damages,  and  was  silent  as  to  plaintiffs'  demand  for  fmits 
and  revenaes,  and  also  silent  as  to  any  right  of  possession. 

It  will  be  seen  that  defendants  filed  no  plea  either  in  reconyention 
or  in  compensation,  bnt  relied  npon  being  declared  to  be  the  owners 
of  the  property  under  the  peculiar  circumstances  under  which  they 
took  possession  of  the  property. 

It  was  only  after  the  court  had  determined  to  set  aside  and  had  set 
aside  the  tax  sale  itself,  and  by  so  doing  had  deprived  defendants  of 
the  ownership  claimed,  that  the  question  of  the  attitude  of  the 
plaintiffs  and  the  defendants  relatively  to  each  other  by  reason  of 
the  claim  for  fruits  and  revenues  on  the  one  hand  and  the  indebted- 
ness of  the  plaintiffs  to  the  defendants  and  the  fact  of  the  disburse^ 
ments  made  by  defendants  on  the  property,  on  the  other  hand,  came 
to  be  considered  and  disposed  of  by  the  court  not  under  any  plea  of 
reconvention  or  eompeneation  mctdey  but  evidently  under  defendants' 
prayer  for  general  relief,  and  as  equitable  conditions  attached  by 
the  court  to  the  granting  of  plaintiffs'  demand  for  ownership.  This 
-court  was  clearly  right  in  the  view  taken  by  it  in  its  first  opinion,  that 
the  failure  of  the  District  Oourt  to  give  plaintiffs  judgment  for  fruits 
and  revenues  was  obviously,  because  whatever  claims  plaintiffs 
might  have  had  to  the  same  were  met  and  compensated  by  just 
'Claims  for  offsets. 

Defendants  were  evidently  satisfied  with  the  judgment  of  the  Dts- 
irict  Oourt  and  the  disposition  made  by  it  of  the  question  of  revenues 
as  well  as  that  of  ownership,  for  they  did  not  appeal,  nor  did  they 
pray  on  plaintiffs'  appeal  for  an  amendment  of  judgment. 

When  this  court,  in  its  original  judgment  on  appeal,  overlooking 
the  latter  fact,  examined  the  question  of  the  legality  of  the  tax  sale 
and  declared  the  sale  legal — as  a  matter  of  course  no  mention  was 
made  of  revenues,  as  the  conclusion  reached  caused  that  question  to 
disappear. 

When  on  rehearing  it  was  brought  to  our  attention  that  defendants 
had  substantially  acquiesced  in  the  judgment,  we  were  forced  by 
reason  of  that  fact,  and  that  fact  alone,  to  set  aside  our  judgment 
and  leave  matters  on  the  question  of  ownership,  as  the  judgment  of 
the  District  Oourt  left  them.  That  result  necessitated  a  consideration 
by  us  of  the  demands  of  the  plaintiffs  for  damages  and  fruits  and 
jrevennes  to  which  it  had  not  been  necessary  before  to  discuss  or  ex- 
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amine.     We  came  to  the  conclnston  from  this  examination  that  the 
judgment  of  the  District  Ooart,  rejecting  plaintiffs'  claim  for  damages, 
was  correct,  bat  not  being  satisfied  as  to  the  state  of  the  evidence 
on  the  subject  of  fruits  and  revenues,  we  reversed  the  judgment  of  the 
District  Court,  which^  on  that  iaaue,  was  subatantially  and  praeticaUy 
one  adverse  to  plaintiffs^  and  remanded  the  case  for  further  proceed- 
ings, but  in  view  of  the  fact  that  defendant  had   acquiesced  in  the 
judgment,  it  was  our  intention  to  send  the  case  back  under  circam- 
stances  such  as  not  to  permit  defendant  on  the  second  trial  to  take 
or  to  gain  any  position  which  would  be  inconsistent  with  such  ac- 
quiescence on  their  part.     It  was  our  purpose- and  intention  to  force 
defendants  on  the  return  of  the  cause  to  occupy  a  purely  defensive 
position  and  cut  them  off  from  pleading  any  reconventional  demand, 
by  and  through  which  a  judgment  over  against  plaintiffs  could  be 
obtained.   We  said  nothing  by  which  defendants'  right  of  resistance, 
offset  or  compensation  to  plaintiffs'  clsims  for  fruits  and  revenues, 
was  to  be  cut  off.     It  was  only  in  so  far  as  claims  held  by  defendants 
might  be  sought  to  be  made  the  basis  for  affirmative  relief  by  defend- 
ants that  we  interposed  a  bar.    Defendants  and  the  District  Court 
understood  that  matter  correctly,  for  defendants  did  not  attempt, 
on  the  second   trial,  to  advance  upon  the   plaintiffs,   but  simply 
resisted  attack.    This  they  were  clearly  entitled  to  do.     The  very 
question  of  ascertaining  whether  plaintiffs  had  a  right  to  fruits  and 
revenues  involved  an  examination  of  any  good  reason  which  might 
exist  for  the  non-existence  of  such  right. 

When  the  case  went  to  trial  after  the  tax  sale  had  been  finally 
disposed  of,  and  the  ownership  of  the  property  could  no  longer  be 
reopened,  the  plaintiff  Talle  admitted  as  a  witness  on  the  stand  that 
this  tax  sale  which  he  had  successfully  attacked  as  being  illegal  had 
really  been  made  use  of  by  an  arrangement  between  himself  and  De 
Monasterio  to  relieve  the  plaintiff  from  pecuniary  embarrassments 
which  threatened  him  with  a  loss  of  the  property  from  other  parties. 
That  De  Monasterio  bought  the  property  at  the  tax  sale  under  this 
arrangement  and  with  his  consent,  though  he  denied  that  De  Monas' 
terio  himself  was  his  creditor  at  that  time. 

Seymour,  a  witness  who  seems  to  have  been  a  friend  of  both 
parties  and  to  have  been  well  advised  of  the  relations  between 
them,  testified  that  it  was  he  himself  who  suggested  to  them  that  a 
tax  sale  be  utilized  for  the  protection  of  the  plaintiff.     He  said  that 
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at  the  time  of  the  sale  Talle  was  indebted  to  De  Monasterio,  and  he 
suggested  that  the  latter  bay  the  property  and  hold  it  until  the  debt 
^ne  to  him  should  be  paid  off.  On  this  partlcalar  point  he  differs 
from  the  claim  made  by  defendant,  which  is  not  that  the  property 
Bhoold  be  held  in  order  to  *'  work  out"  the  debt  or  as  security,  but 
that  the  purchase  was  absolute  and  not  with  a  power  of  redemption. 
I>e  Monasterio  being  dead  the  exact  facts  of  the  case  are  left  in 
some  doubt,  but  we  are  satisfied  that  Talle  was  indebted  to  De 
Monasterio  at  the  time  of  the  sale  and  acquired  the  legal  title  by 
reason  of  that  fact  with  Talle's  approbation  and  consent.  We  are 
satisfied  also  that  it  was  expected  that  De  Monasterio  should  restore 
the  property  to  Talle  at  some  future  time,  but  under  what  precise 
circumstances  we  do  not  know.  Whether  the  return  was  condi- 
tional upon  payment  to  be  made  within  a  given  time,  or  whether 
De  Monasterio  was  himself  to  ''work  out"  the  debt  through  his 
possession  under  the  legal  title  acquired,  does  not  clearly  appear. 
A  notice  was  g^ven  by  Monasterio  to  Talle  after  the  sale,  on  the  26th 
of  April,  1876,  informing  him  that  the  six  months  given  by  law  for 
redemption  of  the  property  having  elapsed  and  his  title  having 
become  fixed,  he  would  exact  rent  from  him  thereafter  at  the  rate 
■of  fifteen  dollars  per  month,  commencing  on  the  1st  of  May,  1876; 
that  if  he  did  not  wish  to  pay  said  rent  he  should  consider  the  notice 
AS  a  landlord's  notice  to  vacate  the  premises  by  the  first  of  June 
next  following. 

Talle  remained  for  some  time  after  the  tax  sale  in  possession  of 
the  property. 

On  the  6th  of  June,  1876,  De  Monasterio  brought  suit  in  the  Fifth 
Justice  Court  for  possession  of  the  property.  On  tne  9th  of  the  same 
month  the  case  was  indefinitely  continued  at  plaintiff's  request,  costs 
of  court  being  paid. 

In  January,  1878,  De  Monasterio  brought  a  second  suit  in  the  same 
court  for  possession  of  the  property  and  judgment  was  rendered  in 
plaintiff's  favor  against  defendant  on  the  14th  of  January,  1878,  and 
a  writ  of  possession  issued  on  the  23d  of  January,  1878,  and  plaintiff 
in  that  suit  was  placed  in  possession  under  the  judgment;  that  judg- 
ment has  never  been  reversed  or  annulled  or  sought  to  be  annulled 
or  reversed. 

Seymour  explains  the  continuance  of  the  first  of  these  suits  by  say- 
ing that  the  parties  had  come  to  an  arrangement  by  which  Talle  was 
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amount  of  Talle's  indebtedness  to  him  and  all  amount  which  be 
called  on  to  pay  by  reason  of  his  holding  the  legal  title  whicli  enured 
to  Talle's  benefit  as  amounts  which  he  would  have  been  forced  to 
pay  had  he  himself  held  the  title  should  be  tendered  to  hint,  or 
should  have  been  acquitted.  That  Talle  had  no  right  to  i^^ore 
defendants'  right  of  detention  until  a  balancing  of  accoants  had 
been  had  and  to  recover  both  the  property  and  its  fruits,  ISAving  hit 
debts  unpaid.  The  District  Court,  both  in  its  original  judgment  mad 
in  the  judgment  now  appealed  from,  was  of  the  opinion  that  any 
claims  which  plaintiffs  might  have  had  for  rents  was  met  and 
balanced  by  offsets  and  claims  legally  advanced  by  the  defendants; 
in  fact,  it  recognized  claims  as  due  by  plaintiffs  to  defendants  which 
were  cut  off  only  by  reason  of  defendants'  pleadings  and  the  jadg- 
ment  of  this  court  holding  defendant  to  a  purely  defensive  position. 
We  see  no  reason  for  decreeing  that  there  was  error  in  the  jad^^ment 
appealed  from,  and  it  is  hereby  affirmed. 
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No.  12,680. 
The  State  vs.  Albert  Fabbb. 

The  appellate  Jarlsd lotion  of  the  Supreme  Court  In  cases  In  which  the  oonatltu- 
tlonallty  or  legality  of  the  fine,  forfeiture  or  penalty  Imposed  by  a  manlcl- 
pallty  was  In  contestation,  Is  limited  to  a  determination  of  the  constitutionality 
of  the  fine,  forfeiture  or  penalty  and  to  an  examination  of  the  particular  faota 
necessary  to  be  considered.  In  order  to  reach  a  conclusion  on  that  subject. 

Proceedings  directed  against  parties  for  yiolations  of  city  ordinances  should  be 
In  the  name  of  the  city,  not  that  of  the  State. 

APPEAL  from  the  Fifth  Recorder's    Oonrt  of  the  Oity  of  New 
Orleans.     Harper^  J, 

James  J.  MoLoughlin,   Assistant  Oity  Attorney,  and  8am*l  L.  OU' 
more^  Oity  Attorney,  for  Plaintiff,  Appellee. 


John  C.  Wiokliffe  for  Defendant,  Appellant. 


Argned  and  submitted  April  18,  1898. 
Opinion  handed  down  May,  2,  1898. 
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The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.     An  affidavit  to  the  following  effect  was  made 
l>efore  the  fifth  recorder  of  New  Orleans: 

**  On  information  received  and  belief,  deponent  charges  that  one 
Albert  Faber,  on  Monday,  September  13, 1897,  between  12  and  12:80 
o'clock,  on  Tuesday,  September  21, 1897,  between  9  and  9:15  o'clock 
A..  H.,  and  Monday,  September  27,  1897,  between  8  and  8:80  o'clock 
p.  H.,  at  corner  of  Oherokee  and  Mississippi  streets,  and  within  the 
Jurisdiction  of  this  Honorable  Ooort,  then  and  there  did  wilfnlly  and 
culawfnlly  sell  liqaors  by  the  glass,  etc.,  in  violation  of  City  Ordi- 
nance No.  7012,  O.  S.,  amended  by  City  Ordinance  No.  7199,  O.  S., 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
And  all  against  the  peace  and  dignity  of  the  State.    Wherefore 
deponent  charges  accused  with  V.  O.  O.  No.  7012,0.  S.,  amended  by 
City  Ordinance  No.  7199,  C.  S.,  and  prays  that  he  be  arrested  and 
dealt  with  according  to  law. 

The  record  shows  that  after  trial  **  the  court,  after  considering  the 
law  and  the  evidence,  fined  accused  twenty- five  dollars  or  thirty 
days  parish  prison  on  each  offence  of  the  thirteenth,  twenty -first 
jmd  twenty -seventh  days  of  September,  1897,  or  in  total  seventy  • 
Ave  dollars  or  ninety  days  parish  prison  in  default  of  said  fine."  • 
Defendant  appealed. 

Article  7012,  Council  SerieSf  is  as  follows: 

Resolved^  That  it  shall  hereafter  not  be  lawful  for  any  one  to  set  up 
or  establish  any  drinking  house,  coffee  house,  beer  house  or  place 
where  liquors  of  any  kind  are  sold  «t  retail  by  the  glass  to  be  there 
consumed,  without  having  first  petitioned  the  Mayor  and  Oity  Ooun- 
dl;  said  petition  to  be  published  for  ten  days  in  the  official  Journal 
at  the  expense  of  the  petitioner. 

'*  Be  it  further  resolved,  That  after  the  expiration  of  the  said  ten 
days'  publication,  there  being  no  protest  uttered  against  the  petition, 
same  shall  be  granted.  Provided,  however,  that  if  any  person  or  per- 
sons protesting  against  the  opening  of  a  saloon  or  drinking  house, 
etc.,  they  shall  be  heard  before  the  Committee  on  Public  Order  of 
the  Oity  Oouncil,  and  if  there  be  any  valid  objections  in  the  judgment 
of  said. committee,  said  petition  will  not  be  granted. 

*'Be  it  further  resolved.  That  any  violation  of  the  foregoing  ordi- 
nance will  be  punished  by  a  fine  of  not  more  than  twenty- five  dollars 
ct  not  more  than  thirty  days'  imprisonment." 
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On  February  7,  1898,  the  City  Coancil  passed  Ordinance  ^o.  7199, 
which  reads  as  follows : 

<'  Be  it  ordained  that  Ordinance  No.  7012,  C.  S.,  be  and  the  same  is 
hereby  amended  so  as  to  read  after  the  word  pablished  in  line  seven: 
Three  times  in  ten  days  in  sach  form  as  the  Committee  on  Pablie 
Order  may  desig^nate.  In  line  eleven,  after  the  word  ^saidy'  strike 
oat  the  words  'ten  days.' 

^'  Be  it  farther  ordained  that  all  ordinances  or  parts  of  ordinances, 
conflicting  with  the  provisions  of  this  ordinance  be  and  the  same 
are  hereby  repealed." 

Defendant  appeared  and  demurred  to  the  affidavit,  alieging^  that 
same  was  not  safficient  in  law  and  set  forth  no  offence  against  any 
law  of  the  State  of  Louisiana,  or  any  ordinance  of  the  city  of  New 
Orleans.  That  the  acts  therein  set  np  do  not  constitute  a  violation 
of  the  ordinances  Nos.  7912  and  7199,  Council  Series,  as  therein  set 
forth. 

For  further  demurrer  he  alleged  that  Ordinance  No.  7012,  Oonncil 
Series,  and  Ordinance  No.  7199,  Council  Series,  and  all  ordinances 
amendatory  adopted  prior  to  July  7, 1896,  have  been  and  are  repealed 
by  Act  No.  45  of  the  General  Assembly  of  Louisiana,  approved  Jnly 
7,  1896,  being  the  act  providing  a  charter  for  the  city  of  New 
Orleans,  and  specially  by  Sec.  21  of  said  act. 

Wherefore  he  prayed  that  the  affidavit  be  quashed  and  the  prose- 
cution dismissed. 

The  demurrer  was  overruled  and  defendant  ordered  to  plead.     To 
which  action  he  reserved  a  bill  of  exception. 

Defendant,  under  reservation,  pleaded  <*  Not  guilty" — farther 
pleading,  he  averred  that  neither  the  State  of  Louisiana  nor  the  city 
of  New  Orleans  could  or  should  prosecute  the  charge  made  for  the 
reason  that  on  the  twenty -aecond  day  of  June,  1897 j  he  was  arrested, 
prosecuted,  tried  and  convicted  for  the  same  offence  in  the  affidavit 
set  forth,  to- wit:  setting  up  and  establishing  a  drinking  house, 
coffee  house,  beer  house  or  place  where  liquors  are  sold  by  retail  by 
the  glass  to  be  there  consumed  at  Mississippi  and  Cherokee  streets, 
without  a  permission  granted  therefor  by  the  Mayor  and  City  Coancil 
of  the  city  of  New  Orleans,  said  arrest,  trial,  prosecution  and  convic- 
tion being  in  the  cause  styled  State  of  Louisiana  vs.  Albert  Faber, 
No.  4863  on  the  docket  of  the  Fifth  Recorder's  Court.  Wherefore, 
he  pleaded  *'  autrefoie  convict." 
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The  defences  set  ap  in  the  lower  court  were : 

1.  That  the  ordinances  for  the  violation  of  which  defendant  was  om 
trial  had  been  repealed. 

2.  That  the  complaint  against  him   was  insnfBcient  in  law  and  set 
forth  no  offence  against  any  ordinance  of  the  city. 

8.  That  the  acts  set  up  therein  did  not  constitate  a  violation  of  the< 
ordinance. 

4.  That  he  had  already  been  convicted  and  sentenced  for  the  same* 
offence. 

The  case  is  before  ns  on  appeal.     Our  appellate  jurisdiction  In 
matters  of  this  character  is,  as  we  have  repeatedly  had  occasion  to 
say,  exceedingly  limited.     In  State  vs.  Zurich,  49  An.  456,  we  stated 
that  in  order  that  a  case  should  be  properly  before  us   we  should  be 
able  to  declare,  and  should  in  fact  declare,  that  the  ordinance  whose 
violation    was  sought  to  be  punished  was   or  was    not   legal    and 
constitutional.     It  is  the  constitutionality  or  legality  of  the    im- 
position by  the  Common  Council,  not  the  legality  or  constitutionality 
of  the  imposition  by  the  Recorder,  of  a  fine  or' penality,  that  we 
are  called    to    pass    on.     Applying    these    tests    to    this    case,    it 
will  be  at  once  seen  that  we  have  no  jurisdiction  in   the    case. 
Appellant  urges  upon  us  not  the  illegality  or  uncongtitutionality  of 
the  ordinances  which   he  is  charged  with  having  violated,  but  their 
non-existence.    That  is  not  a  matter  of   which  we  can  take   cogni- 
zance under  the  special  remedy  sought.     If  the  ordinances  have 
been  repealed  as  claimed,  the  Recorder  was  acting  without  author- 
ity of  any  law ;  he  was  without  power  or  jurisdiction  in  the  premises, 
and  his  action  should  be  attacked  by  certiorari  and  prohibition.     Tha 
same  thing  could  be  said  if  the  Recorder  sought  to  apply  the  ordi- 
nances to  a  state  of  facts  to  which  they  were  not  applicable.     If  it 
be  true  as  alleged  that  the  complaint  filed  against  defendant  was  sa 
radically  defective  as  to  be  violative  of  constitutional  or  legal  rights 
as  to  be  an  absolute  nullity,  or  if  the  proceedings  taken  under  the 
ordinances,  or  the  fine  or  penalty  imposed  by  the  Recorder,  were,  as 
alleged,  radically  wrong  and  in  excess  of  his  jurisdiction,  the  wrong 
can  not  be  righted  by  appeal,  unless  the  wrong  Is  traceable  to,  and: 
resting  upon,   the  illegality  or  unconstitutionality  of  the  ordinance', 
itself,  which  the  Recorder  is  seeking  to  enforce.     If,  for  instance,  a. 
common  council  being  without  power  to  declare  the  doing  of  a  par- 
ticular act  to   be  a  misdemeanor,  triable  by  criminal  proceedings,. 
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should  undertake  so  to  do,  declaring  that  any  person  *'  convicted"  of 
a  violation  of  the  ordinance  should  be  punished  by  imprisonment,  a 
case  would  be  presented  where  the  council  would  have  enacted  as 
part  of  the  ordinance  an  illegal  method|of  procedure,  which  could 
not  be  detached  from  it.  The  ordinance  defining  and  fixing  the 
mode  of  procedure  and  making  the  infliction  of  punishments  depend- 
ent upon  '*  conviction"  a  Recorder  called  on  to  enforce  such  an 
ordinance  would  be  forced  to  conform  to  its  terms  and  to  proceed 
against  any  party  violating  it  throagh  criminal  proceedings.  In  socb 
a  case  a  party  '*  convicted"  and  sentenced  to  be  punished,  coold 
complain  of  a  method  of  procedure  which  would  cut  off  an  exam- 
ination of  the  facts  of  the  case  by  an  appellate  tribunal,  and  he 
would  be  entitled  to  i^n  appeal  from  a  conviction  under  such  a  pro- 
ceeding, if  in  the  lower  court  he  had  contested  the  legality  of  the 
proceedings,  urging  the  illegality  of  the  ordinance  in  attempting  to 
impose  and  in  imposing  such  a  method  of  procedure.  The  illegality 
of  the  proceedings  in  such  a  case  would  go  back  to  the  iUegatUy  of 
the  ordinance  authorizing  it,  and  not  merely  rest  upon  the  illegality 
of  the  proceedings  themselves  as  taken  by  the  Recorder. 

We  take  occasion  to  say  that  the  acts  complained  of  are  not  vio- 
lative  of  the  atatutea  of  the  StatCy  as  declared  and  should  not  have 
been  so  charged,  and  that  proceedings  of  this  character  should  be 
iu  the  name  of  the  City  of  New  Orleans,  and  not  of  the  State  of 
Louisiana.  They  are  not  prosecutions  of  the  kind  referred  to  in 
Art.  86  of  the  Constitution. 

The  appeal  must  be  and  it  is  hereby  dismissed. 

Mr.  Justice  Miller — ^I  concur  in  the  decree. 
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No.  12,712. 
Charles  Gbnella  vb.  P.  L.  Martin  Vincent. 

A  perfectly  correct  assessment  by  no  means  carries  with  It  as  a  hecetsary  reaalt 
the  validity  of  subsequent  proceedings  made  In  the  enforcement  of  the  tax 
assessed  in  the  name  of  the  party  assessed.  Hood  vs.  City  of  New  Orleans, 
49  An.  1461;  Hoddlng:  vs.  City,  48  An.  982;  Hoyle  vs.  Southern  Athletic  Club,  48 
An.  879. 

Notice  of  assessments  as  having  been  made  is  something  other  than  notloe  of 
delinquency,  and  of  an  Intention  of  selling  the  property  assessed  on  failure  lo 
pay  the  taxes  within  a  specified  [time.  They  are  distinct  matters  touching 
differect  steps  in  the  enforcement  of  taxes. 
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Article  310  of  the  Constitution  reqnirlnff  that  notice  should  be  given  to  the  tax- 
payer contemplated  that  reasonably  diligent  steps  should  be  taken  to  make 
the  notice  effectual. 

Notice  of  dellnqaency  and  notices  of  a  proposed  intention  to  sell  the  assessed 
property  should  the  taxes  be  not  paid  within  a  specified  time  placed  In  a  letter 
mailed  at  New  Orleans,  the  place  of  assessment,  and  directed  to  the  party 
assessed  as  living  at  New  Orleans  is  insufficient,  where  the  party  assessed  had 
been  liying  in  Europe  and  had  died  there  many  years  before  the  assessment — 
when  her  succession  had  also  been  opened  In  the  District  Court  for  Orleans, 
and  her  heir  had  been  recognized  and  ordered  to  be  placed  in  possession,  and 
when  the  property  had  all  the  time  been  in  possession  of  a  tenant  who  could 
haTC  given  information  of  the  facts  of  the  case. 

Where  a  defendant  In  a  petitory  action  Is  evicted  from  land  which  he  has  pur- 
chased at  a  tax  sale  he  should  recover  from  the  owner  evicting  him,  the  taxes 
which  he  has  paid  on  the  land.    Walsh  vs.  Harang,  48  An.  964. 

APPEAL  from  the  Oiyil  District  Ooort  for  the  Parish  of  Orleaas. 
Rightor,  J. 


W.  S.  Benedict  and  Robert  Q,  Dugui  for  Piaintifl,  Appellee. 


W.  E,  Murphy  and  J.  Tkich  Spearing  for  Defendant,  Appellant. 


Argued  and  submitted  March  26,  1898. 
Opinion  handed  down  May  2,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  In  October,  1889 ,  the  plaintiff  in  this  suit  obtained 
from  the  Oivil  District  Court  a  writ  directing  the  sheriff  of  the  parish 
of  Orleans  to  place  him  in  possession  of  certain  property  described 
in  his  petition,  alleging  that  he  had  become  the  owner  of  said  prop- 
erty from  the  State  of  Louisiana;  the  State  itself  having  acquired 
the  same  at  a  tax  sale  made  in  enforcement  of  delinquent  taxes. 
Before  the  writ  was  executed,  one  Frank  Grunow  obtained  an  in* 
junction  restraining  its  execution.  In  his  petition  for  injunction  he 
attacked  the  title  upon  which  plaintiff  declared.  The  prayer  of  his 
petition  was  that  the  sheriff  be  restrained  from  proceeding  under  the 
writ  and  from  interfering  with  him  in  the  legal  occupancy  of  the 
property ;  that  after  due  proceedings  the  injunction  be  perpetuated, 
and  that  he  be  decreed  to  be  the  legal  occupant  and  possessor  of  said 
property,  free  from  interference  on  the  part  of  Genella. 
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The  District  Court,  on  the  trial,  perpetuated  the  injunction,  recog- 
nizinff  and  decreeing  Grunow  to  be  the  legal  occupant  and  poeseasor 
of  the  property  free  from  all  interference  on  the  part  of  the  plain- 
tiff.    He  appealed  to  the  Supreme  Court. 

The  evidence  in  the  cause  disclosed  the  fact  that  Grunow  was  in 
-possession  of  the  property  as  the  tenant  of  one  Joseph  Jacquier. 
This  court  held  that  the  issue  between  the  parties  before  the  court 
was  not  the  right  of  ownership  but  the  right  of  possession  of  the 
property;  that  the  value  of  that  right  as  alleged  under  the  pleadings 
was  not  sufficient  to  give  the  court  appellate  jurisdidiction,  and  it 
dismissed  the  appeal. 

Plaintiif  subsequently  brought  the  present  petitory  action  for  the 
property. 

In  his  petition  he  averred  that  he  was  the  owner  for  having  pur- 
chased it  for  two  hundred  and  eighteen  dollars  cash  from  the  State 
of  Louisiana  through  O.  Harrison  Parker,  Tax  Collector  of  the  First 
District  of  New  Orleans,  by  an  authentic  act  duly  registered,  passed 
before  Posey,  notary,  on  October  26,  1889,  in  confirmation  of  a  pre- 
vious adjudication  made  to  him  by  said  tax  collector  on  the  eighteenth 
*  of  the  same  month  in  proceedings  had  under  Act  No.  80  of  1886. 
That  the  property  .h|id  been  previously  adjudicated  to  the  State 
under  the  provisions  of  Act  No.  96  of  1882  on  the  18th  of  May,  1888, 
and  deeded  to  it  by  an  authentic  act  on  July  13,  duly  registered  on  July 
18, 1888.  That  both  of  said  sales  were  made  to  enforce  the  payment 
of  State  taxes  which  were  due  on  the  property  for  the  year  1887 
under  an  assessment  in  the  name  of  Catherine  Neidergang,  the  former 
owner,  who  had  purchased  it  in  1866. 

That  shortly  after  she  purchased  it  she  married  one  Joseph  M« 
Jacquier  in  Switzerland,  where  she  remained  continually  thereafter 
nntil  she  died  in  1874,  but  that  the  persons  charged  with  the  duty  of 
listing  and  assessing  property  for  taxation  in  said  city  not  having 
been  notified  and  having  never  heard  of  said  marriage  continued 
thereafter  to  assess  the  property  in  the  same  name  as  before^  with  the 
knowledge  and  consent  of  both  the  husband  and  the  wife,  who  paid 
taxes  on  the  subsequent  assessments  without  demur  or  complaint, 
thus  approving  them  and  ratifying  them,  and  after  the  death  of  hie 
wife  the  assessments  was  continued  in  the  same  name,  no  notice  of 
her  death  having  been  given  to  the  assessors. 

That  Mrs.  Jacquier  left  no  ascendants  or  descendants  or  collateral 
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kindred,  and  the  property  at  her  death  descended  by  inheritance  to  her 
hasbandyWho  assnmed  and  retained  fall  charge  and  control  over  it,  col- 
lected the  rents  and  revennes  and  paid  taxes  on  the  said  assessments, 
thus  again  approving  and  ratifying  them,  but  he  failed  to  pay  the  taxes 
of  1887  for  which  the  property  was  sold  to  the  State  and  to  petitioner 
as  stated  daring  the  life  of  said  Jacqaier  and  while  he  was  the  sole 
owner  thereof.  That  all  of  the  proceedings  leading  np  to  the  sale 
to  the  State  and  to  petitioner,  including  the  assessment,  the  adjadi- 
cation  and  the  sale  were  regalar,  legal  and  proper  and  conferred  a 
valid  title  npon  the  State  and  apon  petitioner.  That  Jacqaier  had  since 
died,  leaving  as  his  aniversal  legatee  one  P.  L.  Martin  Vincent,  who 
had  caused  himself  to  be  recognized  by  the  coart  and  claimed  to 
have  been  pat  in  possession  and  to  be  the  owner  of  the  property  as 
each,  bat  that  he  is  not  the  owner,  petitioner  having  acqnired  it  as 
above  stated  before  the  death  of  Jacqaier,  who  conld  not  transmit 
by  inheritance  or  otherwise  what  he  did  not  have.  That  in  addition 
to  the  price  which  petitioner  paid  to  the  State  for  the  property  on 
October  18,  1889,  two  hnndred  and  eighteen  dollars,  and  to  Posey, 
notary,  for  the  act  of  sale,  copy,  etc.,  sixteen  dollars  and  fifty  cents, 
he  had  paid  taxes  npon  the  property  np  to  and  including  March, 
1895,  to  an  amount  of  three  hundred  and  twenty- three  dollars  and 
eighty  cents. 

That  since  the  date  of  his  purchase  one  Grunow,  now  claiming  to  be 
a  tenant  of  Jacqnier^  nmdmr  a  lease  of  the  property  at  five  dollars  per 
month,  remained  In  possession  of  it  against  the  will  and  consent  of 
petitioner,  until  recently,  when  the  said  Martin  obtained  possession 
under  color  of  the  ex  parte  order  of  the  court  recognizing  him  as  uni- 
versal legatee  of  Jacquier  and  had  obtained  judgment  in  the  Oivil 
District  Oourt  against  Grunow  for  six  years'  rent,  say  three 
hundred  and  sixty  dollars,  and  interest,  which  petitioner 
alleged  he  believed  had  not  yet  been  paid;  that  if 
it  had  been,  Martin  owed  this  rent  to  petitioner,  and  if  not 
the  judgment  against  Grunow  for  the  rent  should  be  decreed  to 
belong  to  petitioner;  that  Martin  resided  in  Switzerland  and  was 
represented  in  Louisiana  by  one  Francis  Louis  Fontenot  as  his  agent, 
duly  authorized  to  stand  in  judgment  for  him.  He  prayed  for  cita- 
tion for  the  ownership  and  possession  of  the  property  and  rent  at 
the  rate  of  twenty-five  dollars  per  month  from  18th  October,  1889, 
nntil  possession  be  delivered.      Should,    however,  the  court  not 
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recognize  him  as  owner,  then  and  in  that  contingency  he  prayed  that 
Martin  be  condemned  to  pay  him  three  hundred  and  twenty -three 
dollars  and  eighty  cents,  with  eight  per  cent,  interest  per  aiinnm 
on  each  item  thereof  from  the  date  of  each  payment,  with  twenty 
per  cent,  additional,  and  such  fnrther  snm  as  petitioner  mig^ht  pay 
for  taxes  with  interest  before  the  suit  was  finally  decided,  and  for 
general  relief. 

Defendant,  through  counsel,  excepted  that  the  petition  contained 
inconsistent  and  contrary  demands — plaintiff  claiming  to  be  the 
owner  of  certain  real  estate  and  claiming  the  purchase  price  paid  for 
the  same  and  taxes  paid  by  htm ;  that  plaintiff  could  not  cumoJate 
in  the  same  suit  a  real  motion  for  the  ownership  of  real  estate  and  a 
personal  action  for  the  payment  of  a  debt. 

He  pleaded  res  judicata  to  the  claim  for  the  ownership  of  the 
property,  urging  that  that  issue  had  been  decided  adversely  to 
him  in  the  case  entitled  In  re  Genella  praying  for  a  writ  of  poeaee- 
sion  (No.  28,269  of  the  docket  of  the  Oi?il  District  Court),  the  judg- 
ment in  which  suit  had  become  final. 

The  District  Oourt  overruled  the  exceptions.  Defendant  an- 
swered, pleading  first  the  general  issue.  Further  answering,  he 
averred  that  he  was  the  owner  of  the  property,  having  inherited  the 
same  from  Joseph  M.  Jacquier.  That  the  succession  of  said  Jacquier 
was  opened  in  the  Civil  District  Coart,  and  respondent  recognized  as 
heir  and  put  in  possession  of  the.  same  tnder.. the  ii^xtuary  proceed- 
ings taken  in  the  matter  of  said  succession.  That  eaid  order  was 
recorded  in  the  books  of  conveyance.  That  the  plaintiff  had  no 
standing  in  court  or  right  to  question  respondent's  ownership,  it 
having  been  decreed  in  the  suit  entitled  In  re  Genella,  claiming 
possession,  that  he  was  not  the  owner  of  the  property.  That  he  was 
in  no  way  responsible  for  any  sum  which  plaintiff  may  have  paid,  as 
he  alleged,  for  the  purchase  of  said  property  or  for  the  taxes  he  had 
paid  on  the  same,  the  said  sale  and  the  assessment  of  the  taxes  on 
the  same  having  been  declared  to  be  null  and  void  in  the  judgment 
rendered  against  plaintiff  in  the  said  proceeding  (No.  28,269  of  the 
Civil  District  Court),  now  final. 

Defendant  filed  a  supplemental  answer  in  which,  after  again 
pleading  the  general  issue,  he  averred  that  he  was  the  owner 
and  possessor  of  certain  property  which  he  minutely  described. 

He  denied  that  the  plaintiff  had  ever  purchased  said  property  at 
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tax  sale,  or  in  any  other  manner;  he  denied  that  it  was  ever  assessed 
for  the  year  for  the  taxes  of  which  plaintiff  claimed  it  was  adjndi- 
-cated  to  the  State,  and,  in  turn,  sold  to  him,  or  ever  adjudicated  to 
the  State.  He  averred  that  the  property  which  was  advertised  and 
adjudicated  to  the  plaintiff  was  lot  No.  26  in  said  square,  and  plain - 
■tifl  fraudulently  had  the  description  in  the  deed  made  to  him  to  de- 
clare the  property  to  be  ^^  Lot  J?,"  although  <*  LotB"  had  never 
tbeen  adjudicated  to  the  State,  nor  advertised,  nor  sold  to  plaintiff. 

In  the  event  of  the  court's  holding  that  the  tax  proceedings  were 
directed  against  the  lot  of  ground  owned  by  respondent,  theii  and  in 
^hat  contingency  he  averred  that  all  of  said  proceedings  were  abso- 
lutely null  and  void,  and  the  said  property  was  never  adjudicated  to 
the  State — that  it  had  no  title  itself  and  could  convey  none  to  plain- 
tiff for  the  rdason  among  others  that  there  was  no  assessment  of  said 
property  sufficient  to  identify  or  describe  it — that  if  there  was  any 
-assessment  of  the  same  it  was  not  in  the  name  of  the  then  owner, 
4>ut  in  the  name  of  Catherine  Neidergang,  who  had  been  dead  for 
many  years  previous  to  the  assessment,  whose  succession  had  been 
•opened  in  the  Second  District  Court  for  the  parish  of  Orleans,  whose 
name,  even  if  she  had  been  living,  was  not  correctly  given,  she  hav- 
ing married  Joseph  M.  Jaeqnier  many  years  previous  to  said  assess- 
ment. That  no  notice  of  said  assessment  or  of  the  pretended  delin- 
•quency  of  said  tax  or  of  the  contemplated  sale  was  given  to  the 
owner  of  said  property.  He  denied  that  he  was  responsible  for  the 
alleged  expenditures  pretended  to  have  been  made  by  plaintiff  for 
the  reason  that  they  are  based  upon  absolutely  illegal,  null  and  void 
assessments,  nor  is  he  liable  for  the  amount  claimed  to  have  been 
paid  by  plaintiff  for  the  purchase  price  of  said  property  for  the  rea- 
eon  that  said  amount  is  far  in  excess  of  the  price  of  the  pretended 
adjudication  to  the  State  which  formed  the  basis  of  plaintiff's  alleged 
title,  and  the  same  did  not  enure  to  the  benefit  of  plaintiff  or  of  his 
author. 

The  District  Court  rendered  judgment,  decreeing  plaintiff  to  have 
become  the  owner  of  the  property  in  controversy  on  the  18th  of 
October,  1889,  and  ordering  him  to  be  placed  in  possession  of  the 
same.  It  reserved  to  plaintiff  the  right  to  sue  defendant  for  rents 
from  the  i8bh  of  October,  1889,  until  the  property  should  be 
delivered  to  him. 

Defendant  appealed. 
01 
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posMiston "  ioTolved  was  lem  tbsn  that 
iri  Jnriadlcllon.  The  cae«  is  reported  In  4Sth 
£77  (/n  re  Obarles  QeDella  praying  to  be 

d  the  preseot  petitory  action  against  defend- 
of  the  property  as  heir  of  Joseph  M.  Jac- 
inier  had  inherited  the  aame  from  his  wife, 

h  oar  attention  is  directed  is  the  exception 
the  defendant  based  apon  the  decision  of  the 
ing  che  injnnction  which  issned  on  the  peti- 
iCtion  of  the  lower  court  in  oyermllng  this 
The  appeal  from  the  ]ndftmeot  on  the 
td  by  ns  precisely  npon  the  ground  tliat 
Ithoat  capacity  to  stand  in  jadgmeot  upon  an 
)r  ae  plaintiff  or  defendant. 
!ecC  forme  the  law  of  this  case.  Its  effect 
nt  appealed  from  determinative  simply  of 
jsslon  and  to  drive  Genella  nnder  the  cir- 
an  DOW  before  na — a  petitory  action  against 
)d  by  the  defendant  that  the  property  in 
er  sold  at  tax  sale;  that  It  was  not  aeseBsed 
ihat  it  should  have  been  deacribed  as  *'  Lot 
ad  of  Lot  No.  26  of  sqnare  No.  166,  bonnded 
reets;  that  the  reference  to  Plli£'B  plan  and 

in  the  deed  to  Genella  was  unauthorized 
m  If  properly  described  it  was  improperly 
Oatherlne  Neider^ang,  as  she  bad  married 
had  besides  been  dead  tor  many  years  before 
a  had  been  opened  in  187fi,  and  her  hua- 
m  recognized  as  her  oeafmctQary  heir  and 
orilered  to  be  placed  in  possession  of  the 
ler  snccesBion  described  in  the  inventory 
notary,  on  the  14th  January,  1875. 
Mtttion  in  the  present  suit  in  giving  the 
rty  claimed  left  out  IhU  rtference  (o  "  PilU'i 
aa  "  A  lot  of  ground  with  the  buUdlags  and 

in  the  First  District  of  tbls  city  in  square 
amp,  Galennle  and  Erato  streets,  designated 
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Intiff  declares  "  that  one  d(  these  notices 

vas  dnly  and  legally  mailed  to  tb«  delinquent 

Id." 

thereinafter  named"  wae  "Uatberine  Nei- 

wae  made  ot  Jacqnler  or  any  one  else  aa 
Ion  or  an  being  her  heir,  and  no  declaration 

to  which  the  notice  was  addresBed.  The 
extracted  Irom  the  xeneral  prooet  verbal  of 
to  DO  paiticDlara  and  intended  to  take  in  b; 
otice  wblcb  bad  Issued  from  bis  ofBce,  "that 
id  legally  mailed  to  the  delinqnent  taxpayer 
ee  not  carry  with  it  the  force  and  effect 
I  It  to  be  preenmed  in  each  and  every  indl- 
\et»  of  the  particnlar  case  are  needed  to  be 
pareaed  by  the  tax  collector,  In  respect  to 
that  which  the  law  would'  have  required  to 
lity  to  hie  acts.  Hie  aoDouncemeut  that  the 
;al]y  mailed  is  simply  a  general  legal  concln- 
validity  of  his  action,  audit  does  uot-take  the 
which  might  be  needed  in  some  particnlar 
arse  thereon  contorm  to  what  the  occasion 

I  the  tax  deed  that  the  only  notice  attempted 
in  respect  to  a  sale  to  be  made  of  the  prop- 
eral  notice  given  through  publication  in  a 
a  letter  mailed  at  New  Orleans,  addressed  to 

Now  Orleans,  La." 

B  general  notice  tbe  deed  declared  that  the 
bed  once  a  week  for  two  weeks  in  a  news- 
^ew   Orleans  a  notice  of  an  intended    sale 

II  known  and  unknown  owners  of  immovable 
ir  upper  district  of  the  city  "  in  which  he 
I  in  the  said  tax  rolls." 

[idlcatlon  of  the  property  to  the  State  it  was 
aa  a  tenant  of  Jacqnler.    It  Is  admitted  that 

ife  of  Joseph  M.  Jacquier.died  in  Switzerland 

sion  was  opened  in  the  Second  District  Oourt 
July,  1874;  that  an  inventory  was  made  in 

showed  that  the  Inventory  owned  no  other 
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property  here  other  tbao  '*  Lot  B,"  which  is  in  controvezvy  in  thii 
cMe,  and  which  was  appnueed  at  twenty-flye  hundred  dollars;  that 
in  January,  1875,  ]adg:ment  was  rendered  in  the  matter  of  the  ane- 
cesaion  on  the  petition  of  Joaeph  M.  Jacqnier,  recognizing  faim  as  tlie 
nanfmctoary  heir  and  nniversal  legatee  of  hia  eaid  wife  and  ordering 
him  to  be  pnt  in  poaaeasion  of  all  the  immovable  property  belong- 
ing to  the  ancoeeaion  of  hia  deceaaed  wife  aa  described  in  tfae  iiiTen- 
tory  of  her  ancoession  taken  by  Pitot,  notary,  on  the  14th  of  Jan* 
oary,  1875,  to  be  by  him  enjoyed  dnring  his  lifetime,  and  also  to  be 
by  him  adminiatered  upon  in  accordance  with  the  terms  contained  in 
the  last  will  of  his  wife. 

It  waa  admitted  on  the  argument  that  Jacqoier,  the  hoaband, 
became  the  heir  of  his- wife  nnder  Art.  917  of  the  Civil  Code. 

It  is  nnder  this  condition  of  facts  that  we  are  called  on  to  declare 
whether  the  tax  adjndication  to  the  State  diveated  Jacqnier  of  hiB 
ownership  of  the  property. 

The  first  inquiry  to  be  made  is  whether  prior  to  the  sale  notice  was 
given  to  the  tax  delinquent  as  required  by  Act  No.  96  of  1882,  and 
Art.  210  of  the  Constitution,  for  if  it  waa  not,  now  it  becomes  annec- 
essary  to  discuss  other  questions,  as  such  prior  notice  is  essential  to 
a  valid  tax  adjudication.  A  perfectly  correct  assessment  by  no 
means  carries  with  it  as  a  necessary  result  the  validity  of  the  anbee* 
quent  proceedings  made  in  enforcement  of  the  tax  assessed  (see 
Hood  vs.  The  City  of  New  Orleans,  49  An.  1461;  Hodding  va.  The 
City,  48  An.  982;  Hoyle  vs.  Southern  Athletic  Club,  48  An.  879). 

Notice  of  assessments  as  having  been  made  is  something  other  than 
notice  of  delinquency  and  of  an  intention  of  selling  the  property 
assessed  on  failure  to  pay  the  taxes  within  a  specified  fixed  period. 
They  are  distinct  matters  touching  different  steps  in  the  enforcement 
of  taxes,  the  latter  notice  being  of  much  greater  importance  than 
the  former. 

In  Hoyle  vs.  Southern  Athletic  Club,  48  An.  879,  we  held  that 
*'  where  property  was  assessed  in  the  name  of  <  Estate  of  J.  M. 
Hoyle,'  a  notice  addressed  by  the  tax  collector  to  the  *  Estate  of  J. 
M.  Hoye,'  placed  and  prepaid  in  the  postofflce  is  not  a  compliance 
by  the  tax  collector  with  the  requirements  of  law." 

That  Art.  210  of  the  Constitution,  in  requiring  that  notice  should 
be  given  to  the  taxpayer,  evidently  contemplated  that  reaaonably 
diligent  steps  should  be  taken  to  make  the  notice  effectual. 
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The'same  views  were  expressed  in  the  SaccessioD  of  Lacroix  vs. 
linmber  Company,  Limited,  49  An.  1445,  and  Hodding  vs.  The  City, 
48  An.  982,  and  Walah  vs.  Harang^  48  An»  989, 

The  facts  of  this  case  do  not  bring  it  within  the  exceptional  one  of 
Webre  vs.  Lntcher  &  Moore,  45  An.  574  (referred  to  in  Rnssell  vs. 
Lang,  50  An.) .  The  property  in  this  case  has  been  in  possession  of  a 
tenant  from  whom  the  tax  collector  conld  have  easily  obtained  the 
information  needed  to  enable  him  to  perform  properly  his  duty. 
'The  snccession  of  Catherine  Neidergang  had  been  opened  in  New 
-Orleans  and  her  hnsband,  Jacqaier,  had  been  recognized  as  her  heir 
.and  ordered  to  be  put  in  possession. 

We  are  of  the  opinion  that  the  adjudication  to  the  State  of  the 
property  in  litigation  was  fatally  defective  for  want  of  proper  notice 
to  the  owners  of  said  property. 

The  defendant  has  failed  for  many  years  to  pay  taxes  upon  it,  and 
has  stood  by  and  permitted  the  plaintiil  (as  holding  title  under  the 
adjudication  to  the  State  and  to  himself)  to  incur  all  the  burdens  and 
responsibilities  of  ownership  which  it  was  properly  his  own  duty  to 
assume  and  bt>ar.  He  can  not  enrich  himself  at  the  expense  of  the 
plaintiff.  We  are  of  the  opinion  that  plaintiff's  prayer  made  to  meet 
the  contingency  of  the  court's  not  recognizing  his  title  to  the  prop- 
erty set  up  herein  for  payments  and  disbursements  made  by  him,  is 
well  founded.     Walsh  vs.  Harang,  48  An.  989. 

For  the  reasons  assigned:  It  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  District  Court  appealed  from  be 
and  the  same  is  hereby  annulled,  avoided  and  reversed  and  it  is 
now  ordered,  adjudged  and  decreed  that  the  adjudication  made  of 
the  property  in  litigation  herein  to  plaintiff  and  the  tax  deed  held  by 
him  under  said  adjudication  and  the  adjudication  of  the  said  property 
to  the  State  of  Louisiana  and  the  tax  deed  held  by  the  State  under 
«aid  adjudication  to  it  which  plaintiff  sets  up  as  the  basis  of  his  title 
to  said  property  be  and  the  same  are  hereby  annulled  and  the 
evidence  of  the  same  be  erased  from  the  books  of  the  Conveyance 
Office  of  the  parish  of  Orleans. 

It  is  further  ordered,  adjudged  and  decreed  that  plaintiff,  Charles 
Genella,  do  have  judgment  against  the  defendant,  P.  L.  Martin  Yin- 
cent,  for  the  sum  of  four  hundred  and  twenty -nine  dollars,  with  legal 
interest  from  the  date  of  payment  of  each  item  of  the  account  filed 
by   him   in  evidence  and  for  such  other  amount  for  taxes  which  he 
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may  have  paid  since  the  filing  of  this  anit.  For  the  parpoae  of  flziDg 
the  date  of  the  respective  payments  made  and  the  ascertainment  of 
what  farther  tfums,  if  any,  may  be  due  to  plaintifP  for  taxes  paid  by 
him  since  the  institution  of  this  suit  the  canse  is  remanded  to  the 
lower  court  for  further  proceedings  according  to  law. 
tfLANCHARD,  J.,  dissenting  in  separate  opinion. 
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No.  12,818. 

Ella  Sims,   Wife  of  William  H.  Jackson,  Tutrix,   vs.    Anka 
BiLLiNQTON,  Wife  of  Charles  L.  Younqbb. 

There  are  oases  where  the  court  is  Jastlfled  In  interriDg  that  ImproTements  pat 
up  by  a  husband  on  his  separate  estate,  during  marriage,  and  paid  for  daring 
marriage,  and  individual  or  separate  debts  paid  for  during  marriage  were 
paid  through  funds  belonging  to  his  separate  estate,  but  the  facts  of  cases  of 
that  character  must  be  exceptionai.  Succession  of  McClelland,  U  An.  763; 
Succession  of  Boyer,  36  An,  509;  Succession  of  Webre,  49  An.  1496. 

Buildings  and  improvements  placed  by  a  husband  on  bis  separate  property  dur- 
ing marriage  and  paid  for  with  community  funds,  do  not  become  the  property 
of  the  community— they  belong  to  the  husband,  but  payments  so  made/rl^<^ 
rise  to  a  charge  against  his  separate  estate  in  favor  of  the  community.  The 
separate  estate  can  not  be  charged  with  the  cost  of  such  IraprovementP,  but 
only  with  the  amount  that  such  improvements  enhance  the  value  of  the  prop- 
erty.  Succession  of  Boyer,  36  An.  509. 

The  fees  of  attorney  and  all  costs  of  the  settlement  of  the  succession  of  the  hus- 
band, and  consequent  settlement  of  the  community,  are  due  by  the  succession 
and  the  community  In  proportion  to  the  interest  of  each.  Costs  lor  the  special 
benefit  of  one  or  the  other  are  chargeable  to  that  one.  Succession  of  Webre, 
49  An.  1491. 

A  tutor  is  entitled  to  ten  per  cent,  commissions  on  the  amount  of  the  revenues 
of  the  minor,  not  upon  the  amount  of  the  property,  or  the  property  and  the 
revenues. 

The  expenses  of  the  minor  for  board,  clothing,  tuition,  etc.,  should  not  exceed  her 
net  revenues,  unless  under  special  authority  given  by  a  family  meeting,  that 
an  additional  amount  should  be^taken  from  his  capital.  C.  C.  350.  Services 
rendered  to  the  tutor  and  to  his  family  by  the  minor  should.be  taken  into  con- 
sideration in  fixing  a  claim  for  board  against  her. 

A  tutor  has  the  right  to  bring  into  his  account  and  charge  the  mluor  with  amount 
paid  by  him  as  the  minor's  proportion  of  the  debts  and  charges  ef  a  succes- 
sion in  which  the  minor  was  an  heir  where  the  property  of  that  suooesslon  has 
been  partitioned  between  the^tutor  and  the  minor's  co-heirs,  and  the  tutor 
has  received  and  charged  himself  with  the  minor's  part  of  that  property 
(which  largely  exceeded  the  amount  paid  out  by  the  tutor)  and  .the  revenues 
thereof.  The  fact  that  the  debts  of  that  succession  were  not  paid  at  the  time 
of  the  partition  Is  an  Immaterial  circumstance,  as  in  a  partition  no  partition 
is  usually  made  of  the  debts,  each  heir  remaining  bound  for  his  proportion 
thereof.    C.  C.  1371. 
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Community  fnuds  recelTed  by  the  widow  after  her  husband's  death,  and  prior  to* 

her  appointment  as  tutrix  ot  her  minor  child,  must  be  accounted  for  In  her 

account  of  tutorship.    She  is  entitled  to  show  that  they  were  paid  out  for  the 

benefit  of  the  community. 
The  court  can  not  compel  the  minor,  without  her  consent,  to  receive  in  payment 

of  claims  due  her  by  her  tutrix,  and  by  her  step -father  as  her  co-tutor,  a  store 

building  placed  by  the  latter  on  her  separate  property. 
A  tutor  can  proi>erly  claim  credit  for  premiums  of  insurance  paid  on  the  residence 

building  upon  the  separate  property  of  the  minor. 
A  tutor  is  properly  charged  in  favor  of  the  minor  for  all  movables  converted  by 

him,  with  legal  interest  from  date  of  conversion. 

A  PPEAL  from  tbe  Tenth  Judicial  District  Oonrt  for  tlie  Parish  of 
^    Avoyelles.     Oullomj  J. 


J.  C.  Cappel  for  Plaintiff,  Appellee. 


W,  Hall  J  Joffrion  &  Joffrion  for  Defendant,  Opponent,  Appellant. 


Ar^ned  and  submitted  May  18,  1898. 
Opinion  handed  down  June  21,  1898. 


This  suit  involves  the  settlement  of  the  tutorship  of  Anna  Billing - 
ton,  now  wife  of  Charles  L.  Younger  by  her  mother,  Ella  Simms,  now 
wife  of  William  H.  Jackson,  the  said  Jackson  acting  as  co- tutor  with 
his  wife. 

Incidentally  connected  with  this  suit  is  the  settlement  of  the  com- 
munity of  acquets  and  gains  which  existed  between  Eila  Sims  and 
her  first  husband,  George  W.  Billington. 

George  W.  Billington  and  Ella  Sims  were  married  on  March 
10,  1876. 

George  Billington  died  in  April,  leaving  one  child,  Anna  Billington, 
issue  of  his  said  marriage. 

The  widow,  Mrs.  Ella  Billington,  married  William  H.  Jackson  in 
February,  1881. 

Up  to  that  date  no  steps  whatever  had  been  taken  toward  opening 
the  succession  of  George  Billington,  the  widow  having  taken  posses- 
sion of  all  the  property  without  legal  proceedings. 

On  the  28th  of  September,  1888,  she  filed  a  petition  in  which,  after 
reciting  her  second  marriage,  and  that  she  had  thereby  forfeited  her 
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rigbt  to  tbe  nataral  tntorship,  8be.DOt  having,  prior  to  said  marriac<e, 
taken  legal  steps  to  retain  tbe  same,  sbe  prayed  tbat  a  family  meeting 
be  convoked  looking  to  the  appointment  of  a  tutor  to  the  minor, 
Anna.  The  meeting  was  held  under  order  of  coart  and  recommended 
itbat  the  mother  be  appointed  tutrix  and  her  husband  co- tutor.  The 
court  so  ordered. 

On  the  application  of  the  tutrix  an  inventory  was  made  in  Septem- 
ber, 1883,  of  the  property  belonging  to  and  dependent  upon  the  eoc- 
cession  of  George  BiJlington  and  the  community  between  him  and  bis 
wife,  Ella  Sims.  On  this  inventory  the  '*  home  property  "  was  pot 
^own  as  being  tbe  separate  property  of  George  Billington,  no  alia- 
«ion  whatever  being  made  to  the  residence  building  upon  the  same. 
The  property  was  valued  at  four  hundred  dollars. 

An  engine  was  also  put  upon  the  inventory  as  separate  property, 
'being  valned  at  three  hundred  dollars. 

Au  item  of  five  hundred  and  twenty-three  dollars  and  fifty-three 
'Cents  was  also  placed  upon  the  inventory  as  separate  property,  thmt 
amount  of  separate  funds  of  the  deceased  being  declared  to  have 
4>een  received  by  the  widow  after  her  husband's  death. 

■ 

On  February  10,  1897,  the  minor,  Ella  Billington,  married  Gharlea 
Xi.  Younger.  On  the  Idth  of  April  following  Mrs.  Younger  prayed 
that  her  mother  and  step -father  be  cited  and  ordered  to  file  an 
.account. 

Before  doing  so  the  mother  and  step-father  filed  a  petition  in  which 
they  averred  that  tbe  inventory  was  incorrect  in  some  particulars. 
They  prayed  that  a  new  inventory  be  taken,  and  it  was  ordered,  and 
a  new  inventory  was  taken. 

On  this  inventory  the  engine,  which  had  figured  before  ss  separate 
property,  was  made  to  appear  as  community  property.  The  ''  home 
property"  was  still  put  down  as  separate  property  and  valued  at 
ifour  hundred  dollars,  but  the  residence  and  outhouses  upon  that 
property  were  put  down  as  belonging  to  the  community  and  valued 
at  six  hundred  dollars. 

A  certain  ^*  store  "  building  on  tbat  property  valued  at  four  hon- 
dred  dollars,  which  Jackson  had  erected  on  the  home  place  after 
his  marriage,  was  declared  to  form  no  part  of  the  property,'  either 
of  the  successicn  of  Billington  or  the  community,  bat  to  belon^r  to 
the  community  between  Jackson  and  his  wife. 

The  item  of  five  hundred  and  twenty -three  dollars  and  fifty -three 
cents  was  dropped  entirely  from  the  inventory. 
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Anna  Billington's  grandmother,  Rachel  Blllington,  left  a  will 
which  lapsed  by  reason  of  the  rennnciation  of  all  rights  there- 
under by  the  aniversal  legatee.  A  snit  was  then  brought  in  behalf 
of  the  minor,  Anna  Billington,  by  her  mother  as  tutrix  and  her 
step -father  as  co- tutor,  for  the  partition  of  that  succession  between 
Anna  Blllington  and  her  aunt,  Mrs.  Hardie.  A  partition  in  kind 
was  ordered  to  be  and  was  made.  No  mention  of  the  debts 
of  that  succession  was  made  at  the  partition.  The  mother  and 
step -father  of  the  minor  took  possession  of  the  property  allotted 
Co  her,  to- wit:  two  tracts  of  land  and  some  movables.  -Mrs. 
Ella  Sims,  wife  of  Jackson,  and  Jackson  filed  an  account  under 
the  order  of  the  court  through  which  was  sought  to  be  finally 
settled  and  liquidated  all  rights  which  the  minor  had  in  the  separate 
estate  of  her  fftther — in  the  community  between  him  and  his  wife 
and  in  the  succession  of  the  grandmother,  Rachel  Blllington — and  to 
ascertain  and  terminate  the  responsibilities  of  Jackson  and  his  wife 
AB  tutrix  and  co- tutor  of  Mrs.  Younger.  Mrs.  Younger  opposed 
the  account  in  various  particulars — she  especially  resisted  the  claim 
that  either  the  engine  referred  to  or  the  buildings  upon  the 
home  place  belonged  to  the  community — she  insisted  that  her 
mother  and  co- tutor  should  be  charged  with  the  value  of  the 
engine  and  interest,  and  with  the  item  of  five  hundred  and  twenty 
three  dollars  and  fifty- three  cents  with  interest  thereon  from  the 
date  of  her  mother's  second  marriage ;  that  they  should  be  charged 
with  rent  of  the  home  property  at  the  rate  of  two  hundred  dollars 
per  year  and  interest  thereon,  the  rent  to  begin  at  the  date  of  the 
second  marriage;  that  they  should  be  charged  with  the  value  of 
three  horses  and  three  coWs  and  cslves  with  interest  thereon.  She 
opposed  a  charge  brought  against  her  for  board,  tuition,  clothing, 
otc.,  at  the  rate  of  seventy-five  dollars  a  year  from  the  date  of  her 
mother's  second  marriage,  aggregating  nine  hundred  and  seventy- 
five  dollars,  and  the  claim  made  as  for  taxes  paid  on  the  property 
belonging  to  her;  she  opposed  all  claims  advanced  as  for  debts  of  her 
grandmother  as  having  been  paid  by  her  step -father.  Also  all  legal 
costs  and  charges  and  commissions;  she  opposed  the  claim  advanced 
for  premiums  of  insurance  paid  on  the  home  residence. 

The  court  disallowed  the  charge  for  nine  hundred  and  seventy -five 
dollars  for  board,  tuition,  etc.,  and  struck  oil  from  the  account  lUi 
amount  of  four  hundred  and  fifty  *five  dollars  for  which  aCoountaiitS' 
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hiad  charged  themeslves  for  as  the  rent  of  the  home  place   since 
the    date  of  the  second   marriage,  holding  that  the  use  by  Jack- 
son and  wife  of    the    part  of    home    place    other   than  that     on 
which  the   '^store"   had  been    built  was   remuneration    sofflcient 
for   all    claims  for    board,   tuition,   clothing,   etc.,   but    that    rent 
was  chargeable  for  the  use  of  the  store  site.    It  decreed,   how- 
ever, that  in  lieu  of  rent  for  that  portion  of  the  ground,  the  store 
building  itself,  which  was  valued  at  four  hundred  and  sixty  dollars, 
should   be  made  to  belong  to  Mrs.  Younger.     It  decreed  that  the 
tutrix  should   be  allowed  as  a  charge  against  the  minor  one -half 
the  value  of  the  residence  placed  on  the  property  of  George  Billing^ - 
ton,  and  that  an  additional  item  of  three  hundred  dollars  be  charged 
on  the  final  account  against  the  minor — it  decreed  ^'  that  the  item 
appearing  on  the  original  inventory  of  five  hundred  and  twenty •  two 
dollars  and  fifty -three  cents  and  charged  against  the  tutrix  could  not 
be  considered  a  legal  charge  against  the  tutrix,  it  being  community 
property,  the  same  having   been  expended   for  community   debts 
amounting  to  three  hundred  and  sixty  dollars,  by  the  tutrix,  and  the 
remainder  used  for  the  support  of  the  widow  and  minor  prior  to  her 
marriage  with  Jackson.     It  further  decreed  that  the  three  hundred 
dollars,  which  figured   on   the  account  as  the  price  of   an  engine 
which  the  widow  had   sold,  were  community  funds  and  should  be 
divided  equally  between  Mrs.  Younger  and  Mrs.  Jackson;  the  conrt 
finding  that  the  engine  had  belonged  to  the  community.     It  decreed 
the  homologation  of   the  account  as  so  amended   by  it— decreeing 
the  costs  to  be  paid  by  the  succession. 

Accountants  filed  in  court  a  conditional  acceptance  and  acquies- 
cence in  the  judgment  'Mn  so  far  .as  the  decree  accorded  the  store 
building  of  W.  H.  Jackson,  valued  at  four  hundred  dollars,  to  oppo- 
nent in  lieu  of  renc,"  the  condition  affixed  being  that  the  judgment 
as  rendered  should  be  accepted  by  Mrs.  Younger  or  affirmed  on 
appeal,  the  building  to  be  taken  as  a  substitute  for  rent ;  in  case  of 
reversal  of  the  judgment  they  reserved  all  rights  to  urge  ownerhip 
of  the  store. 

Mrs.  Oharles  L.  Younger  appealed. 

Appellees  answered  the  appeal,  praying  *'  that  the  judgment  of  the 
lower  court,  disallowing  item  two  of  the  final  account,  amounting  to 
nine  hundred  and  seventy-five  dollars,  for  expenses  of  minor, 
and  the  item  of  four  hundred  dollars,  value  of  the  store   building. 
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separate  property  of  W.  H.  JackBon,  co- tutor,  wherein  the  said 
bnilding  was  decreed  to  the  minor  opponent  in  lien  of  rent,  be 
amended  by  allowing  the  said  items  as  charged  on  said  final  accoont, 
and  thus  amended  said  jadgmen^  be  aQrmed  in  all  other  particulars." 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  An  examination  of  the  evidence  in  the  case  satis- 
fies us  that  the  engine,  whose  price,  after  being  sold  by  Mrs.  Billing- 
ton,  was  placed  on  the  first  inventory  taken,  as  an  asset  of  the  sep* 
arate  estate  of  her  husband  George  Billington,  was  properly  placed 
there.  There  is  some  conflict  of  testimony  as  to  the  date  of  its  pur- 
chase, but  we  think  it  was  bought  in  1876,  prior  to  Billington's  mar- 
riage. The  entry  on  the  inventory  remained  unquestioned  as  to  its 
correctness  up  to  the  time  that  the  minor  called  for  an  account,  and 
during  the  intervening  period  the  relatives  of  the  minor  specially 
familiar  with  the  facts  of  the  case  have  died.  Jackson  and  his  wife 
were  both  present  when  the  entry  was  made,  and  raised  no  objection 
when  matters  were  fresh  and  disputed  claims  were  susceptible  of  easy 
proof.  The  court  erred  in  decreeing  the  engine  to  have  been  com- 
munity property,  and  the  price  thereof,  three  hundred  dollars,  to  be 
community  funds,  belonging  one -half  to  the  opponent  and  the  other 
half  to  her  mother.  The  engine  was  tlie  separate  property  of  George 
Billington,  and  the  entire  price  of  three  hundred  dollars  belonged  to 
opponent,  and  tutrix  and  her  husband,  W.  H.  Jackson,  are  charge- 
able with  and  must  account  for  said  amount  in  solido. 

We  are  of  the  opinion,  under  the  testimony  as  matters  stacd,  that 
the  residence  building  upon  what  is  referred  to  herein  throughout  as 
the  ''home  place"  was  erected  upon  H  by  Billington  in  1878,  after 
his  marriage.  There  is  considerable  doubt  as  to  whether  the  lumber 
out  of  which  it  was  constructed,  or  a  portion  thereof,  did  not  belong 
to  him  prior  to  his  marriage.  Mrs.  Billington  testifies  tbat  the  funds 
with  which  payment  was  made  were  sums  received  by  her  husband 
for  work  done  by  him  as  a  mechanic  after  his  marriage.  There  was 
no  attempt  made  to  contradict  that  statement,  aud  iegal  presumption 
supports  it.  Succession  of  Boyer,  83  An.  508.  There  are  several 
reported  cases  in  our  decisions  where  the  court  has  felt  itself  justi- 
fied in  inferring  that  improvements  put  up  by  a  husband  on  his  sepa- 
rate property,  or  paid  for  during  marriage,  and  individual  or  sepa- 
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rate  debts  paid  for  daring  marriage,  were  paid  through  fands  belong 
ing  to  his  separate  estate,  bot  the  facts  of  cases  of  that  character 
must  be  exceptional  to  authorize  us  to  act  on  sach  an  assamption. 
An  Interval  elapsed  between  Billington^s  marriage  and  the  erection 
of  the  house  long  enough  to  have  enabled  him  to  realize  sufficient 
money  during  the  period  to  have  met  the  payments  called  for,  and 
his  means  before  marriage  were  not  shown  to  have  been  so  large  ae 
to  almost  necessarily  lead  us  to  impute  their  unexplained  disappear- 
ance to  outlays  made  for  the  building.     It  is  possible  that  the  whole 
sum  of  eleven  hundred  and  thirty  dollars  and  ten  cents,  proceeds  of 
bridge,  paid  at  different  intervals  between  May  10,  1878,  and  Janu- 
ary 10,  1880,  may  have  arisen  from  a  debt  due  to  Billington  before 
his  marriage,  but  no  evidence  was  introduced  to  show  the  character 
of  the  contract  under  which  they  were  paid,  nor  the  time  it  was 
entered  into.     Of  the  amount  stated  seven  hundred  and  eighteen 
dollars  were  received  by  Billington  himself  after  his  marriage,  and 
the  balance  by  his  widow.     The  facts  of  the  case  should  have 
been  shown. 

Comparison  of  the  facts  of  this  case  with  those  of  Succession  of 
McLellan,  14  An.  763,  and  Succession  of  Boyer,  38  An.  609,  will  show 
the  clear  distinction  between  them  under  the  evidence  found  in  the 
record. 

Buildings  and  improvements  placed  by  the  husband  on  his  eepa* 
rate  property  during  marriage  and  paid  for  with  community  funds 
do  not  become  the  property  of  the  community — they  belong  to  the 
husband ;  but  payments  so  made  give  rise  to  a  charge  in  favor  of 
the  community  against  his  separate  estate.  This  claim  is  neither 
for  the  cost  of  the  improvements  nor  is  it  for  the  value  of  the  build- 
ings. In  the  Succession  of  Ella  Roth,  38  An.  541,  affirming  Mercier 
vs.  Oanonge,  12  Rob.  886,  we  said  that  '*  it  was  well  settled  that  the 
recompense  due  to  the  community  is  the  enhanced  value  result- 
ing to  the  separate  property  from  the  estate  at  the  date  of  the  dis- 
solution of  the  community,  and  that  the  result  was  reached  by 
making  an  average  of  the  valuations  placed  by  all  the  several  wit- 
nesses on  the  store  and  land  and  store  together,  and  on  the  land  or 
store  alone."  See  also  on  this  subject,  Mrs.  Johanna  Dillon  vs. 
Luke  Dillon,  36  An.  93.  The  law  governing  the  case  is  announced 
in  Art.  2408  of  the  Civil  Code  as  follows: 

*^  When  the  separate  property  of  the  husband  or  the  wife  has  been 
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increased  or  improyed  dnring  the  marriage^  the  ofcher  spouse  or  hi» 
or  her  heirs  shall  be  entitled  to  the  reward  of  one- half  of  the  value 
of  the  increase  or  amelioratloD,  if  it  he  proved  that  the  value  or 
ameliorations  be  the  result  of  the  common  labor  expenses  or 
industry,  but  there  shall  be  no  reward  due  if  it  be  found  that  the 
increase  is  due  only  to  the  ordinary  course  of  things,  to  the  rise  in* 
the  value  of  property  or  the  chances  of  trade." 

We  understand  that  portion  of  the  judgment  which  decrees  *'  that 
an  additional  item  of  three  hundred  dollars  be  charged  on  said  final 
account  against  said  minora"  to  fix  three  hundred  dollars  as  being- 
the  amount  chargeable  against  the  minor  for  and  on  account  of  the 
increased  value  of  the  home  property  on  account  of  the  building^ 
placed  and  appellee's  acquiescence  in  the  judgment  to  that  effect,. 
but  appellant  having  taken  the  ground  that  the  building  was  separate 
property,  paid  for  out  of  separate  funds,  has  not  informed  us  whether,. 
assuming  that  her  position  be  not  accepted  and  that  sbe  be  charge  * 
able  with  any  portion  of  the  price  of  the  improvements,  the  amount 
fixed  by  the  court  would  be  satisfactory  to  her  or  not;  we  therefore 
fix  the  amount,  as  we  understand  it  to  have  been  fixed  by  the  lower 
court,  at  three  hundred  dollars. 

Accountants  are  entitled  to  repayment  for  taxes  paid  on  the 
property  belonging  to  the  succession  of  Billington  after  Mrs.  Bill* 
Ington's  second  marriage;  but  the  evidence  in  the  record  on  that 
subject  is  not  clear  and  at  all  satisfactory  to  us.  The  tax  bills  are 
made  out  mostly  in  the  name  of  Jackson,  and  the  taxes  upon  the 
different  properties  are  so  merged  together  and  confused  that  we 
are  unable  with  precision  to  fix  bow  much  was  due  by  the  succes- 
aion.  Accountants  should  before  making  out  their  account  have 
separated  the  taxes  so  as  to  show  beyond  question  what  particular 
portions  of  the  taxes  were  due  upon  the  property  of  the  succession, 
and  by  proper  evidence  show  the  correctness  of  the  separation  as 
made.  We  can  not  be  expected  to  make  calculations  and  detail 
work  of  that  character.  The  items  of  taxes  must  be  held  not  proved 
and  the  judgment  sustaining  them  reversed,  and  the  matter  is  left 
open  for  future  examination  and  decision. 

The  legal  charges  and  costs  and  attorney's  fees  incurred  by 
accountant  in  the  matter  of  the  succession  of  George  Billington 
should  be  divided  between  the  minor  and  accountant  equitably 
according  to  the  extent  of  the  interests  of  the  respective  parties,  aa 
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announced  in  the  Sticcession  of  Webre,  49  An.  1491,  as  tfae  0etil«- 
ment  of  the  haeband's  Baccession  carries  with  it  the  settlement  of 
the  community  in  which  accountant,  Mrs.  Jackson,  is  interested —  \ 
any  cost  incurred  for  the  special  benefit  of  one  or  the  otfaer  of  the 
parties  to  be  charged  to  that  particular  party.  The  costs  and  attor- 
ney's fees  incurred  in  the  matter  of  the  succession  of  Rachel  BOl- 
iugton  should  have  been  paid  equally  by  Mrs.  Hardie  and  the  minor, 
Anna  Billington.  The  judgment  should  be  and  it  is  hereby  reopened 
on  the  subject  of  costs  and  attorney's  fees  in  both,  succession  to  be 
taken  up  knd  disposed  of  de  novo  in  the  District  Court.  The  tutor 
is  entitled  to  ten  per  cent,  commissions  on  the  amount  of  the  reve- 
nues of  the  minors,  not  upon  the  amount  of  the  property  or  of  tfae 
property  and  the  revenues.  A  comparison  with*  the  revennes,  as 
shown  by  the  account  when  homologated,  will  fix  the  amount  of  the 
commissions. 

Under  no  circumstances  could  the  expenses  of  the  minor  for  board, 
clothing,  tuition,  etc.,  exceed  her  revenues  (C.  C.  850)  so  as  to 
leave  a  '*debt"  hanging  over  the  minor  at  the  termination  of  the 
tutorship  which^  being  enforceable,  would,  if  she  were  not  prepared 
to  pay  it,  in  all  probability  sacrifice  her  property  and  ruin  her.  The 
lawmaker  contemplates  that  expenses  of  this  character  sbonld 
either  be  met  as  they  spring  up  by  taking  from  the  minor's  revenues 
or  from  his  capital  by  authorization  of  a  family  meeting  under  Art 
350,  CO.,  or  that  they  be  not  permitted  to  spring  up  at  all.  The 
minor's  ^^revenues*'  under  this  rule  must  be  taken  to  be  what 
remains  each  year,  after  the  payment  of  taxes  of  that  year. 

Accountants  have  charged  the  minor  with  nine  hundred  and  sev- 
enty-five dollars  on  this  score.  The  evidence  shows  that  all  the 
parties  are  in  very  moderate  circumstances — the  step-father  keep- 
ing a  small  country  store,  built  by  him  upon  a  ten-acre  tract  of  land 
belonging  to  the  minor,  and  he  and  his  wife  (opponent's  mother), 
their  four  children  and  opponent  herself,  all  lived  together  in  the 
residence  built  upon  the  place  during  the  first  marriage.  Opponent 
is  shown  to  have  ver3'  seldom  left  her  home,  and  it  is  fair  to  pre- 
sume that  her  wants  were  small,  as  were  the  expenses  incurred  on 
her  account.  Living  as  an  inmate  of  her  own  home  with  her 
mother,  step- father  and  her  half  brothers  and  sisters  younger 
than  herself,  she  was  very  naturally  called  upon  to  per- 
form, and   the    testimony   shows  that  she  did   perform,    services 
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of     Marions  kinds,   such  as  a  family  so   circumstanced    would   be 
lilc.ely  to   need   from  a  member  of  the   family.     With  that  factor 
present  it  is  exceedini^ly  difficult  to  gauge  the  proper  extent  of  any 
claim  to  be  brought  against  her  by  her  parents.    The   difficulty  in 
the  case  is  increased  by  there  being  a  conflict  in  the  testimony  as  to 
tbe    extent  and  continuity  of  the  services  rendered   by  opponent. 
Several  decisions  have  held  that  no  charge  whatever  should  be  made 
ag&inst  the  child  as  between  her  parents  and  herself.     It  is  intimated 
tbat  a  step- father,  standing  in  lieu  of  a  parent,  should  govern  himself 
and  be  governed  by  the  same  rule.     Succession  of  Boyer,  36  An.  511; 
Saccession  of  Gros,  28  An.  106;  Walker  vs.  Barrow,  43  An.  867;    Suc- 
cession of  Sutton,  20  An.  151.  One  brother  even  who  has  boarded  and 
C^ven  tuition  to  another  brother  is  supposed  to  have  done  so  from 
feelings  of  natural  affection  in  the  absence  of  special  circumstances 
calculated  going  to  show  the  contrary.     6  An.  100,  Verret  vs.  Belan- 
ger.     Accountants  have  made  an  **  estimate  "  of  what  they  consider 
proper  to  be  charged  to  the  minor,  but  have  not  given  the  data  upon 
which  that  estimate  is  based.     What  have  been  the  revenues  of  the 
minor?    The  only  amount  which  had  taken  definite  shape  up  to  the 
time  that  the  judgment  of  the  District  Court  was  rendered  was  the 
amount  received  by  accountants  from  rent  received  from  the  prop- 
erty which  fell  to  the  minor  in  the  partition  of  the  Rachel  Billington 
estate.     The  only  other  source  of  revenue  is  the  rent  of  the   '^  home 
place,"  the  extent  of  which   rent  is  one  of  the  matters  in  litigation 
in  this  suit. 

On  the  account  (filed  June  21',  1897)  accountants  charge  them- 
selves with  four  hundred  and  fifty -five  dollars  as  rent  for  that  prop- 
erty since  1883,  or  less  than  thirty -five  dollars  a  year.  The  court 
Substantially  fixed  it  at  about  nina  hundred  and  twenty  dollars,  or 
about  seventy- five  dollars  a  year,  compensating  all  that  amount  for 
board,  etc.,  except  the  sum  of  four  hundred  and  sixty  dollars.  This 
would  fix  the  expenses  of  the  minor  at  about  thirty  dollars  per  year 
for  the  corresponding  time.  We  think  that  a  reasonable  rate  if  that 
am  >unt  should  be  found  to  fall  within  the  minor's  revenues.  We  think, 
however,  that  the  rent  of  the  home  property  is  fixed  at  too  low  a  rate. 
It  consisted  of  ten  acres  of  land,  upon  part  of  which  Jackson,  after 
his  marriage,  constructed  a  store,  which  he  has  used  ever  since — a 
fair  dwelling  with  four  rooms  and  a  hall  down,  and  two  rooms  up 
Btaire,  a  couple  of  stables  and  outbuildings.  We  think  the  rent  of 
62 
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property  of  that  character  in  the  country  shonld  certainly  be  worth 
at  least  one  hundred  and  fifty  dollars  a  year. 

Opponent  complains  that  accountants  should  have  been  permitted 
to  have  been  brought  into  their  account  and  have  considered  by  the 
court  any  matters  connected  with  the  succession  of  Rachel  Billinic- 
ton  in  which  she  acquired  an  interest  during  the  tutorship  aB  beir  of 
her  grandmother. 

The  minor  being  under  tutorship  when  that  succession  opened  the 
tutors  of  the  minors   finding  a  will  of  the  deceased  in  existence 
detrimental  to  opponent's  interests  came  to  an  amicable  settlement 
with  her  aunt    (her  grandmother's  legatee)  by  which   tbe    latter 
renounced  all  advantages  under  the  will  and  consented  to   take  the 
succession  with  the  minor,  share  and  share  alike,  and  to  have  tbe 
same  partitioned.     Opponents  brought  suit  for  that  purpose  and  tbe 
property  of  the  succession  was  divided  in  kind.    The  tutor  as  such 
took  possession  for  tbe  minor  of  the  property  so  allotted  to  faer  and 
were  bound  to  account  to  her  for  it  at  the  termination  of  tbe  tntor- 
ship.    They   placed  the  same  on  their  account  and  undertook  to 
account  for  their  administration  of  it  while  tutors  charging  themtselves 
with  certain  revenues  and  crediting  themselves  with  various  amoants. 
Whether  accounts  in  respect  to  these  matters  be  correct  or  not  is  a 
different  matter  from  their  right  to  present  their  gestion  as   to  this 
particular  property  as  a  part  of  their  general  account  as  tutors.     We 
think  they  had  the  right  to  so  present  them  subject  to  contest. 

Opponent  complains  that  the  tutors  should  have  paid  any  por- 
tion of  the  debts  left  by  Rachel  Billington.  We  see  no  gronnd 
for  complaint  if  the  debts  were  due  and  the  tutors  paid  for  the  minor 
no  more  than  what  was  really  her  share  of  the  debts.  Art.  1371,  G. 
C,  declares  that  in  a  partition  no  partition  is  made  of  the  passive 
debts  of  the  succession — that  each  heir  remains  bound  for  the  share 
he  takes  in  the  succession. 

The  debts  of  the  succession  of  Rachel  Billington  were  small  in 
respect  to  the  value  of  the  property  received  by  the  heirs. 

Opponent  claims  that  the  tutors  paid  a  larger  proportion  of  those 
debts  than  the  minor  was  liable  for;  that  they  paid  in  entirety  some 
debts  instead  of  paying  the  minor's  virile  share.  There  seems  to  be 
some  ground  for  that  complaint.  Some  of  the  taxes  paid  seem  to 
have  covered  property  other  than  that  received  by  the  minor,  and 
tbe  mortgage  note  paid  by  the  tutors  seems  to  have  been  paid  in  foil 
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instead  of  by  contribation.  As  this  case  will  haye  to  go  back  we 
think  it  beet  to  reopen  the  matters  conDOCted  with  the  settlement  of 
the  Rachel  Billington  snccession,  and  leaye  them  open  for  future 
examination  and  decision. 

Opponent  complains  that  accountants  should  have  been  permitted 
to  establish  by  testimony  the  amount  that  Mrs.  Billington  had  during 
her  widowhood  paid  out  for  debts  of  the  community,  and  for  the  sup- 
port of  opponent  and  herself  out  of  the  five  hundred  and  twenty -three 
dollars  which  appeared  on  the  first  inventory,  as  they  did  not  place 
the  amounts  so  expended  on  the  account,  so  as  to  notify  her  of  pro- 
posed proof  on  the  subject.     She  insists,  however,  that! this  amount 
of  five  hundred  and  twenty-three  dollars  was  correctly  admitted  in 
the  first  inventory  to  belong  to  the  separate  estate  of  her  father. 
The  amount  in   question  seems  to   have  been   received   by  Mrs. 
Billington  after  her  widowhood  from  Mr.  Hardie  as  part  of  the  ''net 
proceeds  of  the  bridge."    They  are  that  pari  of  the  proceeds  of  the 
bridge  which  were  turned  over  after  Billington's  death  to  his  widow, 
the  other  part  having  been  received  by  himself  during  his  lifetime. 
The  fund  was  that  which  we  have  already  referred  to  as  having  to 
foe  taken  as  a  community  fund  in  the  absence  of  evidence  to  the  con- 
trary.    We  must  so  consider  the  part  which  was  turned  over  to  Mrs. 
Billington.     We  think  the  amount  was  erroneously  placed  on  the 
first  inventory  to  the  credit  of  the   husband's  separate  estate.     We 
think  that  the  matter  of  the  expenditure  of  this  amount  should  be 
reopened  and   left  open   for  future    examination  and   adjustment. 
Opponent  was  not  notified   that  it  should  be  the   subject  matter  of 
litigation. 

The  court  erred  in  decreeing  that  the  store  building  erected  upon 
the  ''  home  place  "  by  W.  H.  Jackson,  should  be  taken  by  opponent 
in  place  of  ''  rent."  The  ownership  of  the^building  was  in  Jackson — 
he  could  not  be  made  to  lose  or  opponent  be  made  to  acquire  the 
ownership  of  the  same  without  their  respective  consent.  If  *'rent" 
should  be  found  to  be  due  by  accountants  it  will  have  to  be  paid  by 
them,  unless  compensated  in  some  legal  way. 

We  think  the  charge  made  for  repayment  of  j  insurance  premiums 
paid  on  the  residence  building  on  the  home  place  a  proper  one. 

Accountants  should  be  charged  for  all  movables  converted  by 
them  with  legal  interest  from  date  of  conversion. 
We  think  the  best  method  of  disposing  of  this  case  is  to  reverse 
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9e    are  flrmly  convinced   tbat  aa  to  this  item  our  declBion  is 

olately  correct. 

t  mnet,  In  conseqnence,  in  this  respect  remun  nncbanged. 

lie  neztsround  ol  appellant  for  a  rehearing  ie  numbered  3  (tbree) 

I  setB  forth  that  onr  holding  that  the  tntor  bad  paid  more  than  the 

lor'B  share  of  the  debts  of  the  secceaalon  of  Rachel  BllUngton 

9  error. 

rhis  was  only  left  open  for  fntare  bearing  and  determination,  so 

,t  complainant  bae  on  that  score  no  canse  to  find  fanlt,  aa  the  qnes- 

a  Is  left  open  and  Is  not  affected  adversely  by  onr  decree. 

Pbe  next  gronnd  of  the  application,  numbered  (4)  four,  aseerte 

Ll  there  was  error  on  oar  part  in  onr  having  decided  that  the  tntor 

d  not  shown  snfflclently  exact  amount  of  taxes  paid  for  the  minor.. 

Wb  thoDght  and  still  think  that  an  account  should  be  made  oat  of 

iee  taxes,  showing  amount  of  taxes  paid  for  the  minor. 

\nd  that  it  shonld  have  the  support  of   safflcient  evidence  to 

nder  it  entirely  certain  that  the  taxes  charged  were  paid  for  the 

nor. 

S.  Oar   reopening  the  qoestlon  and  permitting  evidence  as  to 

m  of  five  hundred  and  twenty-two  dollan  and  fifty  cents  is  com- 

lined  of  by  appellee. 

It  ii  asserted  that  the  widow  expended  this  sum  for  debts  and  eup- 

•rt  of  herself  and  minor  prior  to  her  second  marriage. 

We  remanded   the  case  as  relates  to  the  question  here   on   the 

oand  that  farther  evidence  shonld  be  introdnced  In  support  of  the 

iim.     We  do  not  think  that  aa  to  this  item  we  should   rescind  onr 

dfcment. 

A  minor  is  concerned.     We  think  farther   evidence  can  well  be 

Tered  in  support  of  this  claim. 

I^utly:    As  relates  to  the  costs  of  appeal  a  question  alao  raised. 

Wbere  a  judgment  is  reversed  aa  in  this   case  they  are  due  by 

pprllee.     Nothing  takes  the  case  of  the  ordinary  rule. 

After  having  rescinded  onr  decree,  only  as  relate§  to  the  item 

■0  thousand  two  hundred  and    fifty  dollars  rental  aa  above    set 

>nh,  we  retnsed  the  application  for  a  rehearing.    The  amendment 

e  have  made  could,  in  onr  view,  be  made  on  tbe  application  tor  a 

)be«rfng  and  wltbont  granting  a  rehearing. 
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state  ex  rel.  Barrow,  Tutor,  vs.  Ogden,  Clerk. 

No.  13,002. 

|n24  TSTJ      State  ex  rel.  Eugene  Babbow,  Tutor,  vs.  J.  N.  Ogdbn,  Glbkk 

DiSTBICr  COUBT. 

The  rules  of  the  Supreme  Court  direct  to  omit  (In  the  absenoe  of  special  Instrac- 
tlons  from  appellant)  copying  In  the  transcript  of  appeal  all  ordinary  procesa 
and  return  thereon,  such  as  citation  and  writs. 

Statute  104  of  1894,  relating  to  shorthand  reporters,  their  fee  and  the  transcript  of 
testimony,  is  not  repealed  by  statute  203  of  1898  relating  to  cleik's  costs. 

A  PPLICATION  for  a  Writ  of  Mandamus. 

J.  F,  Pierson  for  Relator. 
Respondent  pro  se. 


Submitted  December  10, 1898. 

Opinion  handed  down  December  19,  1898. 


Ttie  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  relator  is  an  appellant  in  case  entitled  R.  H» 
Prayn  vs.  I.  T.  Young,  Sheriff,  et  al. 

The  respondent  is  clerk  of  the  District  Court  for  the  parish  of 
East  Baton  Rouge. 

The  relator  avers  that  the  oral  testimony  in  the  case  entitled  as 
above  was  taken  by  a  stenographer,  and  that  his  written  notes  of  the 
testimony  were  duly  filed  in  the  lower  court  soon  after  the  trial  of 
the  case,  and  are  now  in  the  custody  of  the  clerk. 

He  alleges  further  that  Statute  3  of  1894  makes  it  the  duty  of  the 
clerk  in  preparing  the  transcript  of  appeal  when  the  testimony  haa 
been  taken  by  a  stenographer  and  its  transcription  has  been  filed  to 
embody  in  the  transcript  the  original  transcription,  for  which  the 
clerk  of  court  is  not  allowed  to  charge.  He  avers  that  the  clerk 
declines  to  comply  with  this  law. 

Relator  sets  forth  in  his  petition  that  the  transcript  has  not  been  in 
other  particulars  made  in  conformity  with  the  rules  of  the  Supreme 
Court. 

Respondent  returns,  in  answer  to  the  order  niai  that  he  copied  into 
the  transcript  all  the  pleadings  and  documents  filed,  proceedings 
had  and  evidence  adduced  on  the  trial  of  the  case,  and  that  in  the 
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absence  of  any  instractions  from  the  relator  or  his  counsel  to  omit 
any  of  them  it  was  his  duty  to  copy  them  all ;  that  he  has  charged 
costs  at  the  rate  authorized  by  Statute  203  of  1898,  which  repeals  all 
former  statutes  relating  to  costs. 

We  take  up  the  questions  for  decision  in  their  inverse  order. 

There  was  a  slight  oversight  in  matter  of  respondent's  inter- 
pretation of  the  rules  of  the  Supreme  Court. 

He  avers  that  it  was  his  duty,  in  the  absence  of  contrary  instruc- 
tions by  the  appellant  or  his  attorney,  to  copy  all  papers  and  docu- 
ments. 

The  position  finds  no  support  in  the  rules  regarding  transcripts. 

Those  rules  direct,  in  the  absence  of  special  instructions  from 
appellant,  '^  all  "  ordinary  process  and  returns  thereon,  such  as  cita- 
tion, writs,  mesTie  or  executory,  will  be  omitted  from  the  tran- 
script, and  no  one  document  is  to  be  copied  twice. 

It  is  in  place  to  state  that  the  clerk  filed  the  transcript  here 
properly  in  compliance  with  the  order  niH  of  this  court.  He  re- 
served all  of  his  rights  to  be  heard  as  if  the  transcript  had  not  been 
filed. 

As  relates  to  the  state  of  the  transcript  as  it  is  how,  we  have  found 
no  ground  for  relator's  objection  ''that  it  is  detached  and  separately 
bound."  It  is  now  bound  in  volume  form.  We  have  read  it  and 
found  it  well  enough  prepared.  It  gives  no  cause  of  complaint. 
Documents  copied  twice,  writs  and  citation  and  other  papers  cop  - 
led  increase  very  little  the  bulk,  and  are  not  confusing,  inserted  as 
they  are. 

The  question  reduces  itself  on  this  point  to  a  small  aniount  for 
costs,  which  appellant  and  appellee  can  well  adjust  by  reference  to 
the  rules  of  the  Supreme  Court. 

Lastly,  as  relates  to  the  claims  for  costs  for  inserting  in  the  tran- 
script a  copy  of  the  testimony  of  the  witnesses  as  having  been  pre  - 
pared  by  the  clerk  himself  or  by  one  of  his  deputies,  and  not  by  a 
shorthand  reporter. 

We  infer  that  a  court  reporter  was  appointed,  and  took  down  the 
testimony,  as  we  read  in  the  transcript  of  appeal :  '^  W.  H.  Jack,  Jr., 
was  then  sworn  as  court  reporter  in  this  case  regularly." 

The  issues  as  presented  give  direct  support  to  our  inference. 

The  question  involved  is  whether  the  statute  104  of  1894  was 
repealed  by  statute  203  of  1898? 
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The  former  provides  that  the  stenographer  in  redneing  ''  his  notes 
to  writing  shall  make  a  duplicate  copy  of  the  testimony  without  extra 
charge,  the  original  of  which,  in  case  of  appeal  to  the  Supreme 
Court,  shall  be  embodied  in  the  transcript,  while  the  duplicate  copy 
shall  remain  in  the  record.  The  clerk,  under  the  law  of  1894,  is  not 
allowed  to  charge  for  the  testimony  so  embodied  in  the  transcript. 

The  statute  of  1898  only  confirmed  Sec.  5  of  the  law  adopted  in 
1890,  authorizing  the  appointment  of  shorthand  reporters  by  the 
clerk  himself  or  by  the  judge. 

Respondent  urges  that  Statute  203  of  1898  establishes  a  general  fee 
bill,  or  bill  of  costs,  regulating  and  fixing  the  fees  and  compensation 
allowed  clerks. 

The  paragraph  of  the  law  of  1898  invoked  reads : 

''For  taking  down  testimony:  For  each  one  hundred  words,  ten 
cents. 

''  For  making  transcript  of  record  on  appeal  to  the  Supreme  Con rt, 
for  each  one  hundred  words,  fifteen  cents." 

Respondent  contends  that  the  repealing  clause  of  the  statute  of 
1898,  which  reads,  '^  all  other  laws  (not  embraced  in  the  act)  on  the 
same  subject  matter  be  and  the  same  are  hereby  repealed,"  is  npon 
the  same  subject  matter  as  Statute  8  of  1894,  and  therefore  repeals 'it. 

Strictly,  is  it  upon  the  same  subject  matter?  In  one  case  the  par- 
view  of  the  law  was  to  fix  the  fees  and  compensation  of  the  clerk,  in 
the  other  to  regulate  and  fix  the  fee  of  the  shorthand  reporter  and 
save  costs  to  litigants  in  cases  appealable  to  the  Supreme  Court. 

The  latter,  the  shorthand  reporter,  is  to  act  as  reporter  only  upon 
the  application  of  one  of  the  parties,  and  the  appointment  is  left  to 
the  discretion  of  the  court,  provided  it  does  not  interfere  with  the 
clerk's  appointment. 

In  case  no  reporter  acts,  it  follows  that  the  usual  charge  is  to  be 
made  by  the  clerk. 

In  case  he  or  his  deputy  acts  as  shorthand  reporter,  he  is  entitled 
to  the  fee  allowed  the  shorthand  reporter.  As  relates  to  the  tran* 
script,  the  two  laws  are  not  irreconcilable.  We  did  not  discover, 
upon  examination,  that  the  purview  of  the  new  law  was  to  repeal 
the  old  law.  In  view  of  the  repeal,  this  anomalous  condition  would 
arise ;  we  have  seen  that  under  Sec.  5  of  the  law  of  1890  (No.  28) , 
the  clerk  is  Authorized  to  appoint  a  shorthand  reporter,  and  when- 
ever called  on  to  act,  the  reporter's  fee  would  amount  to  the  rate 
before  mentioned,  and  in  addition  he  would  be  entitled  to  his  own 
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fee,  thus  increasing  the  amount  of  cost  for  each  one  hundred  words 
to  forty -five  cents,  which,  in  oar  judgment,  never  was  intended  by 
tlie  law-making  power. 

As  we  read  the  statutes  before  us,  the  same  subject  matter  refers 
to  all  clerks'  fee  bills,  and  not  to  other  particular  statute,  having  tn 
^iew  the  employment  of  shorthand  reporters  and  the  expedition  of 
trials  in  the  courts  of  justice. 

The  legislator  acted  upon  the  subject  independently  and  sep- 
arately, and  embodied  the  intention  in  the  particular  law  of  1894. 

A  subsequent  statute,  in  general  terms,  treating  the  subject  in  a 
general  manner  as  relates  to  the  fee  of  an  officer,  does  not  repeal 
the  particular  statute.  In  other  words,  the  purpose,  as  we  under- 
stand the  intention,  was  to  make  a  change  as  related  to  the  clerk, 
and  not  as  to  the  reporter,  to  whom  not  the  least  reference  is  made. 

It  is  clearly  settled,  the  leaning  of  the  court  should  be  against  the 
doctrine  of  repeal  by  implication  or  liberal  construction.  The  two 
laws  should  stand,  unless  it  be  evident  that  the  last  repeals  the  par- 
ticular law.  If  reason  arises  in  support  of  each  position,  about 
equally  good,  the  decision,  in  our  view,  should  be  against  declaring 
a  law  repealed.  We  would  not,  upon  light  grounds,  change  a  sys- 
tem of  reporting,  established  by  legislation  and  to  which  all  are  now 
accustomed. 

If  we  should  decide  that  the  law,  as  relates  to  the  compensation 
of  shorthand  reporters,  was  repealed,  the  law  itself  authorizing 
the  employment  would  lose  its  vitality. 

For  reasons  assigned,  it  is  ordered,  adjudged  and  decreed  that 
respondent  deliver  the  transcript  of  appeal  in  this  case  to  the 
relator,  after  the  latter  will  have  paid  him  the  amount  due,  in 
accordance  with  the  views  before  expressed,  and  that  to  that  extent 
the  rule  nt«i  is  affirmed,  and  the  man6amu%  is  made  peremptory. 

NioHOLLS,  C.  J.,  absent. 


No.  12,867. 

State  ex  rel.  Anselm  B.  Murray  vs.  Hon.  Felix  Voorhies, 
Judge  of  the  Nineteenth  Judicial  District  Court  for 
THE  Parish  of  Iberia. 

Tbc  proTislon  in  Art.  117  of  the  Constitution  that  the  DiBtriot  Court  shall  hold  con* 
tinnous  sessions  of  ten  months,  the  Judge  sitting  alternately  in  each  parish  of 
thedlstrict  as  the  public  Interest  may  require,  Is  operative  of  Its  own  force 
without  legislation. 
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0" 


APPLIOATION  for  a  Writ  of  Mandamus, 


Walter  J.  Burke  &  Bro.  and  Weeks  &  Weeks  for  Relator. 


Respondent  Jadge  pro  se. 


Sabmitted  on  briefs  Jane  18,  1898. 
Opinion  handed  down  Jane  24,  1898. 


The  opinion  of  the  coart  was  delivered  by 

Miller,  J.  The  relator,  alleging  himself  to  be  the  plaintiff  in  a 
salt  pending  in  the  Nineteeth  Jadicial  District  Goort  for  the  parish 
of  Iberia,  applies  for  the  writ  of  mandamus  to  compel  compliance 
by  the  judge  of  that  coart  with  the  requirement  the  relator  con- 
ceives is  imposed  by  the  117th  Article  of  the  Gonstitation  of  the 
State,  that  District  Gourts  shall  hold  continaoas  sessions  daring  ten 
months  of  the  year ;  and  in  districts  embracing  more  than  one  parish, 
the  judge  shall  sit  in  each  parish  alternately  as  public  business  may 
require. 

The  petition  avers  the  pendency  of  the  relator's  suit,  and,  omitting 
other  allegations  unnecessary  for  the  determination  of  the  question 
presented,  aver^that  the  judge  is  not  engaged  in  holding  court  in 
the  parish  of  St  Martin,  constituting,  with  Iberia,  the  Nineteenth 
Judicial  District;  that  relator  is  desirous  of  the  trial  of  his  case;  that 
there  are  over  one  hundred  cases  untried  in  Iberia;  that  under  the 
Gonstitution,  the  sessions  of  the  District  Gourts  are  required  to  be 
continuous;  that  the  respondent  judge  has  been  requested  to  bold 
sessions  in  Iberia,  but  the  judge  declines  to  do  so,  on  the  ground 
that  Art.  117  of  the  Gonstitution  is  inoperative  unless  carried  into 
effect  by  legislation,  and  the  relator  claims  the  writ  of  mandamus 
to  compel  the  judge  to  hold  court  continuously  in  the  parish  of 
Iberia  for  ten  months  of  the  year,  when  not  sitting  in  St.  Martin. 
The  answer  of  the  respondent  judge  denies  the  power  of  this  court 
to  issue  the  mandamus  to  compel  trial  of  a  suit  not  susceptible 
of  being  brought  to  this  court,  because  the  amount  involved 
is  under  two  thousand  dollars;  denies  that  any  application 
has  been  made  for  the  trial  of  the  suit ;  avers  at  the  last  term  it  was 


FIFTIETH  ANNUAL  REPORTS,  1898.  987 


state  ex  rel.  Murray  vs.  Judge. 


contiDQed  on  the  motion  of  relator's  counsel,  and  that  his  petition 
allows  no  denial  of  jastice  to  authorize  the  writ.    The  answer  further 
seta  forth  that  the  intervention  of  the  defendants  in  the  pending  suit 
of  plaintiff,  joining  the  relator  in  his  present  demand,  is  a  departure 
from  settled  practice ;  that  if  this  court  should  be  of  opinion  it  has 
jurisdiction  to  issue  the  writ  on  the  showing  made  by  the  petition, 
the  respondent  denies  that  any  application  was  ever  made  to  him  to 
bold  court  in  Iberia  under  Article  117  of  the  Constitution  prior  to  the 
notice  accompanying  the  answer  dated  June  10,  1898,  notifying  the 
respondent  judge  of  the  purpose  of  the  attorneys  for  plaintiff  and 
defendant  in  the  pending  suit  of  Murray  vs.  Upton  et  als.  to  make 
tfae  application  to  this  court;  the  answer  proceeds  to  aver  substan- 
tially that  since  1892,  in  pursuance  of  the  rules  of  court  adopted  by 
direction  of  the  Oonstitution  of  1879,  he  has  held  the  full  number  of 
terms  in  the  parish  of  Iberiato  which  it  was  entitled ;  that  the  last  term 
in  the  parish  of  Iberia  closed  on  the  14th  of  May ;  thereupon  respond- 
ent began  the  term  in  St.  Martin,  and  adjourned  sine  die  on  the  7th 
June,   the   bar  of  St.  Martin    coinciding  with  respondent  in  the 
opinion  that  legislative  action  was  requisite  for  the  continuous  ses- 
sions,  provided   for  in  Art.  117  of  the  Constitution,  and  requesting 
the  adjournment,   and  the  answer  insisting  that  Art.  117  can  not 
be  put  in  force  without  legislative  authority,  refers  to  the  Governor's 
message  as  confirming  that  view,  denies  that  until  that  legislation 
respondent  can  be  required  to  hold   the  sessions  contemplated  by 
Art.   117  of  the  Constitution,   and  claims  that  the  article  of  the 
Constitution  gives  respondent  discretion  as  to  holding  court  not 
within  the  control  of  the  writ  of  mandamus. 

The  Constitution  vests  in  this  court  the  control  and  supervision 
of  all  inferior  courts  to  be  exerted  by  writs  of  mundamus^ 
certiorari,  prohibition  or  other  remedial  writs.  Art  94.  This 
jurisdiction  is  given  without  qualification,  and  manifestly  extends 
in  a  case  like  this  to  compel  a  session  to  try  appealable  as  well  as 
onappealable  cases.  The  mandate  of  the  organic  law  that  the  Dis- 
trict Court  of  the  State  shall  hold  continuous  sessions  is  one  of 
importance  to  all  litigants,  and  is  in  the  public  interest.  If  the 
mandate  is  not  obeyed  we  can  see  no  basis  to  deny  the  resort  to  that 
compulsive  power  conferred  on  this  court,  and  which  affords,  in  our 
view,  the  only  relief,  if  the  constitutional  mandate  under  considera- 
tion is  denied  execution  by  the  inferior  court  to  which  it  is  addressed. 
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The  control  and  supervision  which  this  court  must  exert  under  the 
plain  terms  of  the  Constitution  over  all  inferior  courts  leaves,  in 
our  opinion,  no  doubt  of  our  power  to  issue  the  writ  of  mandarnw 
if  the  basis  exists  asserted  by  the  relator,  nor  can  we  perceive  the 
ground  on  which  we  can  deny  to  the  relator  an  interest  as  a  litigant 
to  demand  the  relief  he  seeks,  in  effect  that  the  court  shall  be  faeid  in 
that  mode  the  Constitution  prescribes  for  the  dispatch  of  the  public 
business. 

The  District  Courts,  as  now  constituted,  remain  undisturbed  nntil 
the  organization  of  ^  the  District  Courts  provided  by  the  Constitution. 
Art.  118.    Under  the  system  in  force,  up  to  the  adoption  of  the  Con- 
istitution,  the  requirement  was  that  in  judicial  districts  of  more  than 
one  parish  there  shall  be  four  annual  terms  of  court  in  each  parish 
fixed  by  law  or  the  rules  of  court.     Constitution  1879,  Art.  117,  Act 
No.  70  of  1880,  No.  22  of  1892.     If  the  business  before  the  court  of 
one  of  the  parishes  is  limited  an  adjournment  soon  followed,  and  the 
interregnum  before  the  term  in  the  other  parish  begins  was   lost, 
to  the  detriment  of  suitors  anxious  for  the  speedy  trial  of  their  case. 
To  guard  against  this  evil  and  to  secure  the  prompt  administration 
of  justice,  the  present  Constitution  introduced  the  requirement  of  con- 
tinuous session  of  the  district  courts,  the  session  to  be  for  ten  montfas 
of  the  year,  the  judge  to  sit  in  each  parish  alternately  as  the  public 
business  may  require.  The  constitutional  article  contains  other  provi- 
sions not  pertinent  to  this  controversy,  and  closes  with  the  explicit 
direction  that  the  article  shall  take  effect  from  and  after  the  adoption 
of  the  Constitution.     If  we  correctly  appreciate  the  position  of  the 
respondent  it  is,  that  until  legislation  he  supposes  to  be  requisite, 
there  can  be  no  terms  of  the  District  Courts,  hence  the  adjourn- 
ment sine  die  of    the    District  Court  of    St.   Martin.      It    would 
require  the  clearest    language  to  authorize    the    conclusion    that 
the    convention    intended  that  interruption    of    the    public   busi- 
ness claimed  by  the  argument  as  flowing  from  the  organic  law. 
"The  obvious  import  is  continuous  sessions  of  the  District  Court 
during  ten  months,   the  judge  to  sit  alternately  in  each   parish 
as  the  public  business  shall  require.    The   old   system  of    fixing 
terms  was  superseded  by  the  one  continuous  term  of  ten  months.    It 
is  claimed  the  beginning  of  the  term  is  not  fixed,  nor  where  it  com- 
mences, nor  is  the  two  months  of  vacation  designated.    This,  in  oar 
view,  does  not  lessen  the  force  of  the  constitutional  mandate  thtt 
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tlie  article  shall  take  effect  from  the  adoption  of  the  Oonstitation. 
Of  its  own  force  the  Constitution  acted  on  the  District  Court,  and 
modified  their  sessions  to  conform  to  the  organic  law.     The  court 
being  in  session  when  the  Constitution  went  into  effect,  the  organic 
lainr  made,  or  should  have  made,  the  session  continuous,  the  judg& 
sitting  alternately  in  each  parish,  subject  to  the  right  of  the  court  to 
fix    its  two  months  of  vacation,  at  the  end  of  which  the  new  term 
begins.     It  could  hardly  be  expected  the  change  from  the  old  to  the 
new  CoiAtitution  could  occur  without  some  question  arising  of  the 
character  presented,  and  it  appears  that  the  opinion  of  the  bar  of 
St.  Martin  coincides  with  that  of  the  respondent  judge,  who  has  fur- 
nished us  an  elaborate  argument  in  support  of  his  position.     Our 
examination  leads  us  to  the  conclusion  that  supplying  by  necessary 
implication  that  which  the  Constitution  intends  solves  the  diflQculty 
supposed  to  arise  in  giving  immediate  effect  to  the  constitutional 
provision  in  question  directing  that  immediate  effect.     The  Nine- 
teenth Judicial  District  Court  adjourned  in  the  parish  of  St.  Martin 
in  June;    the  continuation  of  the  session  in  Iberiais,  in  our  opinion, 
required  by  this  article  of  the  Constitution. 

It  is  therefore  ordered  and  decreed  that  the  writ  of  mandamus 
herein  applied  for  issue  to  the  judge  of  the  Nineteenth  Judicial  Dis- 
trict Court,  commanding  him  to  hold  court  in  the  parish  of  Iberia, 
thereafter  in  the  parish  of  St.  Martin,  and  alternately  in  each  par- 
ish as  the  public  interest  may  require,  the  session  of  the  courts  for 
both  parishes  to  be  continuous,  with  the  right  of  the  judge  to  desig- 
nate two  months  for  his  vacation,  as  required  by  Art.  117  of  the  Con- 
stitution. 


No.  12,882. 
State  op  Louisiana  vs.  Num  Harris. 

To  review  a  decision  on  appeal  in  a  criminal  case,  a  case  must  be  so  brought 
before  the  Conrt  by  bill  of  exceptions  as  to  disclose  the  error,  unless  the 
error  is  patent. 

Tliere  was  no  bill  of  exceptions  and  no  error  patent  on  the  face  of  the  papers. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Baker,  J, 

M,  J.  CuriHingkam,  Attorney  Qaneral,   and   R,   H.  Marr,  District 
Attorney,  for  Plaintiff,  Appellee. 
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John  Q.  Flynn  for  Defendant,  Appellant. 


Submitted  on  briefs  May  7,  1898. 
Opinion  handed  down  May  16,  1898. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  An  information  was  filed  against  Nnm  Harris  on  the 
17th  day  of  March,  1898,  charging  him  with  having  feloniously  cox- 
mitted  an  assault  by  wilfully  shooting  at  F.  Fourio. 

The  jury  found  him  *^  guilty  "  as  charged. 

A  motion  for  a  new  trial  was  made  by  the  accused.  It  was  over- 
ruled by  the  court. 

The  accused  was  then  sentenced  to  service  in  the  State  peniten- 
tiary for  two  years,  and  to  pay  the  cost  of  prosecution. 

No  bill  of  exceptions  was  taken  during  the  trial ;  there  is  here  dg 
assignment  of  errors  and  defect  patent  on  the  face  of  the  record. 

Although  there  was  no  assignment  of  errors  we  have  ex  industria 
read  and  given  due  consideration  to  the  point  argued  here  in  the 
brief  filed  in  behalf  of  the  accused. 

Defendant  through  counsel  contended  that  the  information  was 
faulty,  and  did  not  suflQclently  set  forth  the  crime  charged. 

The  crime  was  charged  in  the  language  of  the  law. 

This  court  has  in  repeated  decisions  held  that  an  information,  or 
indictment  for  an  offence  denounced  by  statute  should  be  chug^  io 
the  words  of  the  statute. 

There  are  no  questions  of  law  before  us  which  would  justify  as  in 
panting  relief  to  the  accused. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadgmeot 
appealed  from  is  affirmed. 


No.  12,789. 
,  State  op  Louisiana  vs.  John  Reed. 

121    1100  EYldonce  showing  that  deceased  and  the  accused  lived  alternately  in concublDAge 

—  with  the  san^e  woman  in  whose  presence  the  killing  occurred,  was  rweived 

over  objection  of  defendant  that  same  was  Irrelevant.    Ife/d:  Competf^t  tor 
prosecution  to  prove  a  motive  for  the  crime. 
The  fact  that  a  witness  for  the  State  was  once  himself  under  suspicion,  and  ort a 
arrest,  in  connection  with  the  homicide,  is  no  ground  for  the  ezelasionof  bi^ 
testimony.    Even  though  an  accomplice,  he  would  still  be  competent  as  a  «:t 
ncss,  that  fact  affecting  the  credibility,  not.the  admissibility,  of  bl»  trideBCt. 
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irge  of  Ihe  trial  ]udKe.  or  portloui  theRCf  deemed  pT«]iU 
!cted  toal  Ihe  (tme  given,  or  before  the  Jury  retlrei  for  del 
I  of  FZceptloBB  eeeioDabl;  reserved.  It  lh<Bbenotdoae,su 
s  will  not  be  noticed,  except  In  I  be  clearest  liistauceaof  i 
error  patent  npon  tbe  face  o[  a  written  charse  comlnE  i 
at  undoabled  prejudice  to  tbe  accuied. 

BAL  Irom  the  Nineteenth  Jadicial  Dfatrlct  Court  1 
f  St.  Martin.     Voorhiea,  J. 


T.  Chmningham,  Attorney  Oeneral,  and  Jame»  Si 
\ey  (P.  A.  Simmont,  Jr.,  ot  OouDsel)>  for  PUIntifl 

Kird  Simon  tor  Defendant,  Appellant. 

aed  and  snbmitteil  April  9,  189S. 
nion  handed  down  Uay  16,  1898. 
learing  retnsed  November  7,  1898. 

>  opinion  of  tbe  court  was  delivered  by 
LNCHARD,  J.     Twice,  under  this  Indictment  for  mi 
ed  been  convicted,  and  twice  has  tbe  death  penalt 

tbe  40th  La.  An.  704,  will  be  found  the  report  of  1 

Irst   trial.     On   an   erroneoQB  ruling  of  the   tria 

jned,  the  verdict  and   aentence   was  set  aalde 

nded. 

lecoad   trial   below  reanlted  In  a  similar  verdict  i 

he  case  is  again  t>efore  us  on  appeal. 

i  grounds  upon  which  reversal  is  now  asked  are 

bills  of  exception. 

e  first  relates  to  evidence  offered  on  part  of  the  [ 

a  that  the  accused  and  the  deceased    lived   altem 

lage  with  a  certain  woman,  who,  it  had  already  be* 

iDt  at  the  quarrel  between  the  two  men  immediat 

bomicide,  as  well   as  when  the   homicide  occnrri 

!ted  to   by   defendant  on   tbe  ground  that  It  ha 

IS  case  and  was  irrelevant.     To  an  adverse  rnling 

pted.    The  court's  reason  for  admitting  tbe  testii 
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it  was  competent  for  the  State  to  prove  a  motive  for  tlie  crime.   And 
so  it  was.     State  vs.  Orowley  and  Others,  33  La.  An.  782. 

The  second  bill  records  the  objection  of  the  accused  to  the  tesii- 
mony  of  one  Francis  Frank,  offered  by  the  State  to  prove  that 
Jacques  Oomean,  the  deceased,  met  his  death  at  the  hands  of  the 
defendant. 

The  demand  for  the  exclusion  of  his  testimony  rested  on  the  alle- 
gation that  at  one  time  this  witness  was  charged  with  beings  an 
accomplice  in  the  crime  for  which  the  accused  was  on  trial,  and  had 
been  arrested  and  held  in  custody  as  such. 

The  trial  jadge  admitted  the  testimony,  assigning  reasons:  (1) 
There  was  no  evidence  before  the  court  that  the  witness  was  an 
accomplice  or  had  been  held  in  custody  as  such;  (2)  that  if  he  were 
an  accomplice,  he  was  not  charged  as  such,  nor  was  he  under  any 
charge,  nor  on  trial  on  any  plea  of  complicity  in  the  murder  of 
Oomean ;  (3)  that  even  as  an  accomplice,  if  such  he  be,  he  would 
still  be  competent  as  a  witness,  that  fact  going  to  the  efPect  of  the 
testimony  (the  credibility  of  the  witness)  rather  than  to  its 
admissibility. 

This  ruling  was  not  erroneous. 

Act  29  of  1886;  State  vs.  Mack,  41  La.  An.  1079;  State  vs. 
McManus,  42  La.  An.  1194;  State  vs.  Ashbury  et  aZ.,  49  La.  An.  1741. 

It  seems  that  when  Oomeau  was  found  dead  and  the  belief  was 
entertained  that  he  had  been  murdered,  the  sherifP  arrested  several 
parties,  one  of  them  the  witness  Frank,  on  suspicion  of  complicity, 
and  held  them  a  few  days  in  custody. 

Investigation  appearing  to  fasten  the  homicide  upon  the  accused, 
he  was  held  to  answer  the  crime  charged,  and  the  other  parties 
discharged. 

Subsequently  no  action  was  taken  against  any  of  the  parties 
originally  under  suspicion,  save  the  accused  and  one  Anais  Parks, 
his  paramour,  who  were  jointly  indicted  for  the  murder.  The  witness, 
Frank,  was  not  indicted,  nor  even  formally  charged  as  being  a  prin- 
cipal, or  accessory  before  or  after  the  fact.  Under  these  circum- 
stances it  can  not  be  said  he  was  an  accomplice,  but  even  had  be 
been  he  would  have  been  competent  to  testify.  Besides,  the  trial 
judge  charged  the  jury,  as  requested  by  counsel  for  the  accused,  that  if 
they  believed  this  witness  was  an  accomplice  they  should  not,  in  s 
case  of  this  magnitude,  convict  solely  on  his  testimony ;  that  there 
should  be  corroboration  aliunde. 
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Following  convlctioD,  a  motion  for  new  trial  on  behalf  of  the 
Accused  was  filed,  fci^ounded  upon  the  allegation  of  insnfflciency  of 
■the  testimony  to  warrant  the  verdict. 

The  ruling  of  the  court  a  qua  denying  the  same  forms  the  subject 
of  the  third  bill  of  exception. 

The  question  of  sufficiency  or  insufficiency  of  evidence  to  convict 
is  one  over  which  this  court  has  no  jurisdiction.  This  is  funda- 
mental, and  has  been  affirmed  so  often  in  repeated  adjudications 
iiliat  it  has  become  unnecessary  to  cite  the  cases. 

The  jury,  in  a  criminaf  cause,  are  the  judges  of  the  evidence  and 
it  is  their  province  to  decide  whether,  or  not,  the  testimony  sub* 
mitted  is  sufficient,  or  strong  enough  to  convict.  Having  decided 
that  it  is,  and  having  returned  a  verdict  of  conviction,  it  rests  within 
the  Bound  discretion  of  the  trial  judge  to  grant,  or  not,  a  new  trial. 
And  when,  as  in  this  instance,  he  refuses  it,  we  will  not  disturb  such 
ruling  unless  it  is  made  manifest  he  has  abused  the  discretion  vested 
in  him  by  law. 

The  fourth  and  last  bill  of  exceptions  <ihallenges  the  correctness 
of  the  ruling  denying  defendant's  motion  in  arrest  of  judgment. 
Three  grounds  are  set  forth : 

1.  That  the  trial  took  place  on  the  13th  of  January^  that  counsel 
for  accused  requested  the  charge  of  the  court  to  the  jury  to  be 
reduced  to  writing;  that  this  was  assented  to;  that  no  written  charge 
was  filed  on  January  13 ;  and  that  a  paper  or  document,  purporting 
to  be  the  charge  in  writing  delivered  to  the  jury,  was  filed  only  on 
January  16,  two  days  subsequent  to  the  trial. 

2.  That  Illegal  matter  is*contained  in  the  charge  filed,  to -wit:  that 
it  assumes  the  killing  of  Ooraeau  by  the  accused. 

3.  That  the  endorsement  of  the  verdict  ''  Quilty  as  charged  "  on 
the  indictment  was  of  no  specific  date. 

As  to  the  first  ground,  the  trial  judge,  in  his  opinion  giving  reasons 
for  denying  the  motion  in  arrest,  states  that  when  the  demand  for  a 
written  charge  was  made,  he  had  the  charge  intended  to  be  delivered 
already  prepared,  and  the  same  had  been  transcribed  into  a  bound 
copy  book;  that  he  so  informed  counsel  for  accused,  exhibited  the 
charge  to  him,  and  asked  if  he  would  agree  that  it  be  read  to  the 
jury  from  the  copy  book,  with  the  understanding  that  a  copy  thereof 
should  be  made  and  filed;  and  that  counsel  assented  to  this  arrange- 
ment and  it  was  carried  out,  an  exact  copy  being  furnished  and  filed 
68 


994  SUPREME  COURT  OF  LOUISIANA. 

State  T8.  Reed. 

two  days  later.    It  is  not  Decessary  to  add  anythiDg  to  tbia    recital 
of  facts.    It  disposes  of  this  objection. 

As  to  tbe  second  ground,  that  the  judge  OMumed  as  proven  tfae 
killing  of  Oomean  by  the  accnsed,  it  is  based  on  this  statement  foaod 
in  the  charge:  ^'Deliberate  malice  is  manifested  by  external  cir- 
cumstances. Thus  the  killing  o/  Oomeau  is  an  external  circnmstance, 
from  which  you  shall  infer  whether  it  was  done  with  or  wltbout 
malice  prepense." 

It  is  urged  this  is  tantamount  to  saying  that  the  accused  had  killed 
Oomeau,  and  that  since  one  of  the  questions  arising  in  the  case  and 
presented  to  the  jury  was  whether  Oomeau  was  killed  or  not  by  a 
passing  train  (his  body  haying  been  found  on  or  alongside  of  a  rail- 
way track) ,  it  was  prejudicial  error. 

The  statement  challenged  undoubtedly  assumes  the  killing  of  Oomeaa. 
More  than  that,  it  implies  that  he  was  killed  by  the  accused. 

It  is  error  on  both  grounds.  It  was  for  the  jury  to  find  as  a  fact 
fchat  Oomeau  was  killed ;  it  was  not  for  the  jadge  to  assume  be  was 
killed.  It  was  for  the  jury  to  find  as  a  further  fact  that  tbe  killing 
was  by  the  accused ;  it  was  not  for  the  judge  to  use  language  which 
plainly  implied  he  thought  or  believed  the  accused  did  the  killing. 
The  theory  of 'the  defence  was  that  Oomeau  was  killed  by  the  rail- 
way train. 

However  improbable  or  unfounded  in  fact  such  theory  msy  bare 
been  thought  to  be  by  the  trial  judge,  he  should  have  been  careful 
not  to  use  language  tending  to  weaken  on  the  minds  of  the  jury 
whatever  impression  in  regard  to  same  and  favoring  it,  the  evidence 
may  have  made.  If  the  killing  had  been  by  the  traiu,  while  this 
was  an  ^*  external  circumstance,"  it  was  not  one  from  which  the 
inference  of  malice  could  be  drawn  as  against  the  accused,  who 
alone  was  on  trial.  And  when  the  judge  referred  to  the  killing  of 
Oomeau  as  an  external  circumstance  from  which  the  jury  should 
infer  '*  whether  it  was  done  with  or  without  malice  prepense,"  it 
had  the  direct  tendency  to  withdraw  from  the  attention  of  the  jury 
the  theory  of  the  possible  killing  by  the  railw&y  train.  If  the  killing 
had  been  by  the  train,  the  question  of  malice  could  not  arise  as  an 
issue  to  be  determined  in  the  case. 

On  this  ground  the  accused  is  entitled  to  relief. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict 
and  sentence  appealed  from  be  annulled,  avoided  and  reversed,  and 
that  the  case  be  remanded  to  be  proceeded  with  according  to  law. 


t  &U    095 
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No.  12,899. 
Statb  of  Louisiana  ex.  bel.  P.  M.   Kenneb  vs.  Emile  Rost,   , 

UO    906 

Judge.  'los  soo 

The  petition  for  an  Injanotion  did  not  set  forth  the  facts  needfal  to  show  that 
relator  was  entitled  to  an  injunction,  and  therefore  mandamus  did  not  issue  to 
compel  the  District  Judge  to  grant  the  writ  of  injunction  for  which  the  relator 
applied. 

The  relator  was  a  party  to  a  suit  to  authorize  his  wife,  and  in  effect  testified  in  the 
suit  that  he  had  no  claim  on  the  property. 

After  Judgment  he  was  without  right  to  an  injunction  to  preyent  the  execution 
of  the  judgment  in  which  it  was  decided  contradictorily  with  him  that  the 
one  In  whose  faTor  the  Judgment  was  pronounced  had  the  right  of  possession. 


0 


N  APPLICATION  for  Writs  of  Mandamibs  and  Prohibition. 


Hiddleston  Kenner  for  Relator. 


Robert  D,   Dugu$  and  Farrar^   Jonas,   Kruttschnitt  &  Gurley  for 
Respondent. 


Submitted  on  briefs,  at  Chambers,  July  23,  1898. 

Opinion  handed  down,  at  Chambers,  August  2,  1898. 

Rehearing  refused,  at  Chambers,  reasons  assigned,  August  17, 1898. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.,  Relator  applied  for  writs  of  mandamus  and  prohibi- 
tion, whereby  he  seeks  to  compel  the  District  Judge  to  grant  him  a 
writ  of  injunction. 

He  alleged  before  the  District  Court,  in  his  petition  for  an  injunc.- 
tion,  that  certain  named  persons  are  threatening  to  disturb  him  in 
and  evict  him  from  a  dwelling  house  and  premises  in  the  execution 
of  a  judgment  in  a  suit  entitled  Jos.  Weill  et  al.  vs.  Emile  Richaud 
et  al. 

He  avers  that  he  was  not  a  party  to  the  suit  and  was  not  named 
in  the  judgment. 

That  he  is  in  possession  of  the  house  and  premises  ftom  a  date 
anterior  to  the  contemplated  eviction  of  more  than  one  year. 

The  respondent  judge,  as  relates  to  the  facts,  sets  forth  tbat  the 
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dwelling  house  and  premises  form  part  of  a  plantation  sold  by  the 
wife  of  relator  to  purchasers  named  by  him ;  that  the  relator  was  at 
the  time  separate  in  property  from  his  wife.  That  the  vendor 
reserved  the  right  of  remaining  on  the  property,  free,  to  the  thirty- 
first  day  of  December,  1894. 

That  Richand  claimed  to  hold  under  a  lease  from  her,  made  after 
the  31st  of  December,  1894. 

That  suit  was  brought  by  the  purchasers  against  the  aaaerced 
lessee,  and  against  the  heirs  of  the  wife  (she  being  dead  when  the 
suit  was  brought  for  the  ownership  and  possession  of  the  place) . 

It  appears  that  citation  was  served  on  the  husband,  who  was 
a  party  to  the  sale. 

That  he  filed  an  exception,  which  was  overruled.  Afterward  he 
pleaded  a  general  denial  as  an  answer;  he  denied  that  he  was 
an  heir  of  his  late  wife;  he  averred  that  her  succession  was  not  com- 
pletely represented,  that  she  had  children  who  had  not  been  made 
parties,  and  that  the  property  was  in  possession  of  tenants,  not  par- 
ties to  the  suit. 

That  he  did  not  claim  as  owner  or  that  he  was  in  possession. 

That  during  the  trial  he  in  substance  admitted  that  he  had  never 
owned  the  property. 

The  respondent  annexed  to  his  return  a  copy  of  the  act  of  sale, 
which  was  ofPered  in  evidence  in  the  case,  showing  that,  as  stated 
by  him,  the  late  Mrs.  Kenner  sold  the  property  to  Weill;  that  she 
was  authorized  by  her  husband,  who  now  claims  possession,  to  sell 
to  Joseph  Weill  &  Bros. 

There  was  a  judgment  pronounced  in  the  case  against  Emile 
Richaud,  tenant,  and  the  four  surviving  children  and  legal  heirs  of 
Mrs.  Devia  Ella  Kenner,  decreeing  that  the  purchasers  (plaintiffs  in 
the  suit)  W(  re  entitled  to  the  possession  and  ownership  of  the  prop- 
erty. 

It  thus  appears  that  relator  was  a  party  to  the  sale  made  by  his 
late  wife  to  Weill  &  Bros.,  and  that  he  authorized  her  to  sell  liie  very 
property  of  which  he  now  claims  possession. 

*  That  he  was  one  of  the  defendants  in  the  suit  brought,  and  in 
which  judgment  was  pronounced,  as  just  stated. 

A  question  of  possession  and  no  question  of  title  was  at  issue.  In 
the  suit  the  relator  did  not  claim  title  or  possession,  but  in  sub- 
stance disclaimed  both. 
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In  the  case  now  before  as  for  mandamus  and  prohibition,  relator 
does  not  allege  that  he  was  in  possession  as  owner  or  nnder  any 
other  right  entitling  him  to  possession. 

The  petition  for  an  injunction  does  not  set  forth  any  of  the  facts 
required  by  Art.  49  of  the  Code  of  Practice:  ^*  Possession  as  an 
owner;  the  right  to  nsafruct,  or  the  use  of  thQ  property  or  real  right 
of  any  kind." 

The  relator  was  concluded  by  the  judgment  pronounced  against 
his  late  wife  from  asserting  any  right  of  possession  in  himself  in  the 
manner  called  for  by  the  article  just  cited. 

Where  it  is  manifest,  as  in  this  case,  that  the  one  applying  for  an 
injunction  has  no  right  to  an  injunction,  the  court  can  refuse  to  issue 
the  writ. 

Where  it  appears  on  the  face  of  the  application,  or  of  the  papers 
forming  part  of  the  application,  or  inseparably  connected  with  the 
issues,  that  there  is  not  the  least  ground  for  an  injunction,  the 
refusal  to  grant  it  is  within  the  court's  discretion. 

The  regularity  of  the  proceedings  to  which  the  relator  was,  as  we 
have  heretofore  stated,  a  party,  is  not  questioned,  and  the  truth  of 
the  averments  made  in  that  case  are' not  denied. 

How  can  the  relator  stand  in  judgment  for  a  possession  of  prop- 
erty of  which  his  wife  was  divested  contradictorily  with  him,  and  in 
a  case  in  which  he  in  addition  testified  in  effect  that  he  had  no  right? 

One  seeking  an  injunction  must  show  a  clear  or  equitable  right. 

When  no  necessity  is  shown  for  the  injunction  as  a  means  of  pro- 
tecting a  right  it  should  not  issue. 

Relator  has  not  asserted  a  right  which  is  not  absolutely  shown 
groundless. 

We  are  constrained  to  decline  to  make  the  writ  peremptory. 

It  is  ordered,  adjudged  and  decreed  that  the  writ  of  mandamus 
applied  for  in  this  case  is  refused,  and  the  rule  nisi  heretofore  issued 
is  discharged. 

On  Application  fob  Rehbabino. 

Blanghard,  J.  A  careful  review  of  this  case  confirms  the  con- 
clusion announced  in  our  opinion  in  chief,  that  the  application  for 
injunction  was  groundless,  and,  therefore,  properly  refused  by  the 
judge  a  quo. 
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Mandamus  will  not  lie  to  compel  the  granting  of  the  writ  of  injiuc- 
tion  where  it  appears  that  the  applicant  therefor  is  without  standinx 
to  invoke  the  same. 

Rehearing  refused. 

Justices  Breaux  and  Miller  concur  in  refusing  the  reheazing. 


No.  12,906. 

50  ii»         In  re  a.  J.  MuRFF,  Applying  for  Writ  of  Error  to  the  Coubt  of 
BO  1351  Appeals,  First  Circuit,  in  Case  of  T.  F.  Bell  vs.  A.  J.  Murff. 

1.  The  power  to  reTlew  by  writ  of  ceriiorari  the  decisions  of  tbe  Court  of  Appeals 

was  conferred  on  this  court  mainly  to  secure  uniformity  of  Jurisprudence,  and 
to  authorize  such  reylew  when  the  question  decided  by  tbe  Court  of  Appeals 
was  one  of  law  and  public  Importance.  The  provision  in  the  Constitution  of 
1898,  conferring  on  this  court  this  power  to  Issue  writs  of  ceriiorari.  Is  ^Iven  in 
the  terms  of  the  acts  of  Congress  of  March  3, 1891,  authorizing  the  Supreme 
Court  of  the  United  States  to  review  by  crrtiorari  the  decisions  of  tbe  Circuit 
Courts  ef  Appeals,  and  the  jurisprudence  of  the  Supreme  Court  of  the  United 
States,  under  the  act  of  1891,  furnishes  a  guide  for  us  In  the  exercise  of  this 
new  jurisdiction.  Constitution  of  1896,  Art.  101;  Act  of  March  8,1891;  26  Stat- 
utes, p.  828,  Sec.  6;  141  U.  8.,  p.  583;  144  U.  S.,  p.  47;  162  U.  S..  p.  43S;  166  U.  8.,  p.  443. 

2.  The  writ  will  not  Issue  to  review  decisions  of  mere  questions  of  fact. 


Joannes  Smith  and  Murff  &  Webb  for  Relator. 


Petition.flled  July  28,  1898. 
Opinion  handed  down  Joly  80,  1898. 


The  opinion  of  the  conrt  was  deliyered  by 

Miller,  J.  The  questions  determined  by  the  Oonrt  of  Appeals 
arose  with  reference  to  the  title  of  the  plaintiff's  assif^nor;  the  pre- 
scription applicable  to  the  action ;  whether  the  judgment  for  the 
property  in  a  petitory  action  was  res  judicata^  conclnding  the  owner's 
subsequent  suit  for  revenuea;  and  whether  the  possessor,  under  a 
tax  title  decreed  Yoid,  was  liable  for  rents  recognized  by  the  judg- 
ment to  exist  from  the  time  the  possessor  was  sued  by  the  owner 
for  the  property.  I  can  see  nothing  in  the  determination  of  theee 
questions  by  the  Court  of  Appeals  to  call  for  the  writ  of  certiorari  not 
given  to  clothe  this  court  with  appellate  jurisdiction,  but  to  iasae 
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only  in  exceptional  caees  mainly  to  seenre  nniformity  of  jarispm- 
43ence.  The  other  ground,  snbstantially,  that  the  Oonrt  of  Appeals 
iiSLB  not  given  eiTect  to  Art.  210  of  the  Oonsitntion,  or  to  the  decision 
of  this  court  in  Bristol  vs.  Murff,  49  An.  867, 1  have  examined.  It 
^was  no  part  of  Art.  210  of  the  Constitution,  in  so  far  as  it  bears  on 
t;be  question  in  this  case,  to  do  more  than  require  the  refunding  to 
the  parchaser  io  the  instances  specified  in  the  article  of  the  price 
paid  by  him  at  the  tax  sale.  Neither  the  article  nor  oar  decision 
modified  or  affected  in  any  manner  the  purchaser's  liability  for  rents, 
A  question  to  be  determined  by  the  law  irrespective  of  Art.  210  of  the 
<3on8titution.     I  see  no  basis  to  issue  the  writ. 


No.  12,903. 
In  re  L.  D.  McLain  bt  al. 

rrhe  writ  of  ^«r/iV>rari  under  Art.  101  of  the  Constitution  of  1898  will  not  not  Issue 
to  review  decisions  of  the  courts  of  appeal  of  mere  questions  of  fact.  See  In  r^ 
A.  J.  Murff  praying  for  the  writ.    50  An.,  not  yet  reported. 

A  PPLYING  for  Writ  of  Error  to  the  Court  of  Appeals,  First  Circuit, 
^^    in  the  case  of  L.  D.  McLain  vs.  N.  Burgess. 


&0  09Q| 

50  1136 
50  1351 

61  iserl 


W.  A.  Van  Hook  for  Relators. 


Petition  filed  July  20,  1898. 
Opinion  handed  down  July  20,  1898. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  petition  shows  the  determination  by  the  Court 
of  Appeals  on  the  respective  titles  of  the  parties  in  a  petitory  action. 
The  Sapreme  Court  has  no  appellate  jurisdiction  to  review  judg- 
ments of  the  courts  of  appeal.  Article  101  of  the  Constitution 
adopts  the  provisions  in  the  act  of  Congress,  March  3,  1891,  26th 
Statutes,  p.  828,  Sec.  6,  Lau  Ow.  Bew  vs.  United  States,  144  U.  S. 
58,  authorizing  the  writ  of  certiorari  to  Circuit  Courts  of  Appeal. 
The  jurisdiction  of  the  Supreme  Court  of  the  United  States  under 
that  section  was  doubtless  in  contemplation.  Generally,  the  writ 
issues  to  secure  uniformity  of  decision  by  the  courts  of  appeal  and 
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other  cases  of  importance  presenting  legal  questions.  There  is  no 
warrant  to  use  the  writ  to  correct  supposed  errors  of  the  court  in 
determining  the  effect  of  conflicting  titles,  as  in  this  case.  Tlie  ap- 
plication is  denied. 


5U  1000 
51  1025 


No,  12,767. 
OiTT  OF  Nbw  Orlbans,  Mayob  and  Board  of  Oivil  Sbsvtcb 

COMMISBIONBBS  VS.   BOARD   OF  FiRB  OOMMISSIONBBS. 

If  there  be  other  points  or  defences  in  a  case  upon  which  its  decision  mmy  -well 
turn,  the  court  will  pretermit  an  expression  of  opinion  upon  a  constitatlonal 
question  that  may  have  been  set  np  as  matter  of  defence. 

TheciTil  service  law  adopted  for  the  city  of  New  Orleans  includes  within  tbe 
scope  of  the  civil  service  all  positions  (except  that  of  chief  engineer)  in  the^fr-r 
/orc€  only. 

It  leaves  untouched  by  the  civil  service  other  positions  not  clearly  within  tbe 
meaning  of  the  words  "flro  force." 

As  to  such  other  positions  the  fire  board  may  appoint  and  promote  independ- 
ently of  the  civil  service. 

The  position  of  secretary -treasurer  of  the  fire  board  held  not  to  be  included 
within  the  meaning  of  the  term  "  fire  force"  as  used  in  the  statute. 

APPEAL  from  the  Oiyil  District  Court  for  the  Parish  of  Orleans. 
RightOTy  J, 


Samuel  L.  Qilmore^  City  Attorney,    (Howe,   Spencer  db  Ck>eke   of 
Council)  for  Plaintiffs,  Appellants. 


E,  A,  O^ Sullivan  for  Defendants,  Appellees.. 

Farravy  Jonas,  Kruttschnitt  <&  Chirley  for  Moulin,  also  Defendant 
and  Appellee. 


Argued  and  submitted  April  20,  1898. 
Opinion  handed  down  June  20,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  This  is  a  contest  between  the  Board  of  Civil  Service 
Commissioners,  on  the  one  side,  and  the  Board  of  Fire  Commissioners, 
on  the  other  side,  of  the  city  of  New  Orleans,  over  the  validity  of  the 
appointment  of  Thomas  J.  Moulin  to  the  office  of  Secretary -Treasurer 
of  the  Board  of  Fire  Commissioners.    See  49  An.  1828. 
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The  question  presented  is  whether  Moalin,  who  is  made  a  party 
defendant,  was  legally  chosen  on  the  22d  of  March,  1897,  to  the 
position  mentioned. 

There  is  no  disputed  issue  of  fact  in  the  case.  On  the  19th  of 
March,  1897,  the  then  existing  Secretary -Treasurer  of  the  Board  of 
Fire  Commissioners  resigned,  and  at  a  regular  meeting  of  the  board 
held  on  March  22nd  Moulin  was  elected  to  fill  the  vacancy.  He  entered 
npon  the  discharge  of  the  duties  of  the  office  and  still  continues  to 
discharge  the  same. 

In  May,  1897,  the  Board  of  Civil  Service  Commissioners  brought 
this  action,  the  object  of  which  is  to  have  the  election  of  the  said 
Moulin  declared  illegal  and  void  as  being  in  contravention  of  the  Civi 
Service  law  enacted  for  the  city  of  New  Orleans  and  made  part  of 
the  charter  of  the  city  adopted  in  1896.  See  Sees.  89  to  67,  inclusive, 
of  Act  No.  45  of  the  acts  of  1896. 

The  three  members  of  the  Board  of  Civil  Service  Commissioners, 
provided  for  by  the  act,  who  had  been  appointed  by.  the  mayor  and 
confirmed  by  the  council,  qualified  by  taking  the  oath  on  the  29th  of 
January,  1897,  and  partially  organized  on  that  day  by  choosing  one 
of  their  number  President  of  the  Board. 

On  March  19th — the  day  the  vacancy  occurred  in  the  office  now 
in  dispute — the  Board  met  and  completed  its  organization  by  the- 
provisional  appointment  of  a  secretary,  assistant  examiner,  stenog- 
rapher and  porter.  A  motion  was  then  adopted  that  all  positions 
in  the  police  force,  except  that  of  superintendent  and  ''all  positions- 
under  the  Board  of  Fire  Commissioners  in  the  fire  force,  except  that 
of  Chief  Engineer  *  *  *  are  hereby  classified  and  included  in 
the  provisions  establishing  the  civil  service." 

It  was  next  ordered  that  a  communication,  which  had  been  pre- 
pared, addressed  to  the  Board  of  Fire  Commissioners,  relative  to  the 
office  of  secretary -treasurer  of  said  Board,  be  sent  to  the  latter. 

This  communication,  which  bears  the  date  of  March  19,  1897,  in 
substance,  apprised  the  Board  of  Fire  Commissioners  that  the  CivU 
Service  Board  had  organized,  had  proceeded  with  the  classifi cation 
of  the  offices  and  places  of  employment  in  the  city,  that  rules  for 
examinations,  appointments  and  removals,  in  conformity  with  the 
charter,  would  be  forthwith  published,  and  that  the  Board  of  Civil 
Service  Commissioners  would  be  ready  within  fifteen  days  to  examine 
all  applicants  for  the  position  of  Secretary -Treasurer  of  the  Fire 
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Board  just  made  vacant  by  the  resignation  of  the  incambent.  It 
farther  announced  that  the  position  named  was  subject  to  daaeifi* 
cation  under  the  Ciyil  Service  iaw,  and  could  be  filled  only  throngb 
that  medium  and  pursuant  to  the  rules  and  regulations  prescribed  by 
the  Oivil  Service  Commissioners.  In  support  of  its  contention  that 
this  ofBce  was  covered  by  the  Civil  Service,  Sec.  57  of  the  Charter 
was  cited. 

The  communication  then  suggested  that  if  a  temporary  appoint- 
ment to  fill  the  vacancy  was  made  necessary  by  the  exigencies  of  the 
public  business,  such  temporary  appointment  could  be  made  by  the 
President  of  the  Board  of  Fire  Commissioners,  with  the  approval  of 
the  Board  of  Civil  Service  Commissioners,  under  Sec.  46  of  the 
Charter,  such  designation,  however,  to  remain  in  force  not  exceeding 
sixty  days  and  only  until  a  regular  appointment  under  Civil  Service 
rules  could  be  made. 

The  Board  of  Fire  Commissioners,  advised  that  the  position  of  its 
Secretary -Treasurer  was  not  covered  by  the  terms  of  the  Civil 
Service  statute,  proceeded  to  the  election  of  Mr.  Moulin  as  hereto- 
fore stated. 

Notwithstanding  this  the  Board  of  Civil  Service  Commissioners 
proceeded  on  March  81st  to  give  notice  of  competitive  examination 
for  the  position  of  secretary -treasurer  of  the  Fire  Board,  which 
notice  was  duly  published,  and  the  examination  was  held  on  April 
'22nd,  resulting  in  the  selection  of  Phllo  A.  Tucker,  who  was,  on 
May  4th,  certified  to  the  Fire  Board  for  permanent  appointment  as 
its  secretary -treasurer, 

The  Fire  Board  replied,  reiterating  its  position  that  its  secretary- 
treasury  ship  was  not  subject  to  the  civil  service  provisions  of  the 
city  charter,  and  that  no  vacancy  existed  in  said  office,  Mr.  Moalin 
having  been  elected  two  months  previously. 

This  was  followed  by  the  present  suit. 

As  a  matter  of  fact,  the  evidence  discloses  that  the  date  when  the 
rules  and  regulations  for  the  government  of  the  Civil  Service  Com- 
mission, in  respect  to  examinations,  appointments  and  removals, 
were  approved  was  March  24th,  that  the  same  were  adopted  as  a 
whole  on  March  29th,  and  published  first  on  April  1st,  to  take  effect, 
under  the  law,  on  April  12th. 

The  secretary  of  the  Civil  Service  Board  stated  as  a  fact,  on  the 
atand,  that  between  the  22d  of  March  (the  date  of  the  election  of 
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Moulin)  to  the  12th  of  April  there  were  no  rules  governinK  examina- 
tions, appointments  and  removals. 

The  grounds  of  defence  urged  against  plaintiffs'  demand  are : 

1.  The  unconstitutionality  of  those  sections  of  Act  45  of  1890  (city 
charter) ,  establishing  the  Board  of  Civil  Service  Oommissioners,  and 
providing  for  civil  service  in  the  city  of  New  Orleans,  in  so  far  as  the 
same  purport  or  assume  to  regulate,  change,  alter  or  amend  the 
constitution,  powers  and  duties  of  the  Board  of  Fire  Oommissioners, 
created  by  Act  No.  88  of  1894,  for  this,  to- wit:  That  in  the  partic- 
ulars aforesaid  the  said  act  fails  to  express  its  object  in  its  title,  and 
is,  therefore,  violative  of  Art.  29  of  the  Constitution  of  1879. 

2.  That  the  Board  of  Civil  Service  Oommissioners  was  not  organ- 
ized and  ready  with  its  list  of  elig^bles  when  the  vacancy  to  which 
Moulin  was  elected  occurred;  no  rules  and  regulations  had  been 
formulated ;  no  classification  of  the  various  offices  for  civil  service 
purposes  had  been  made ;  no  examination  had  been  held ;  and  that, 
under  these  circumstances,  the  Board  of  Fire  Commissioners  had  the 
right  to  take  independent  action. 

8.  That  the  provisions  of  the  act  in  question,  especially  Sec.  67, 
do  not  apply  to  the  fire  department,  of  which  the  secretary -treasurer 
is  a  member,  but  to  the  fire  force  only,  which  does  not  include  the 
office  aforesaid. 

Judgment  below  was  in  favor  of  the  defendants,  the  court  holding 
that  at  the  time  of  the  election  of  Moulin  the  law  establishing  the 
^ivil  service  was  not  in  force,  because  of  the  adoption  of  no  rules 
and  regulations  and  the  existence  of  no  eligible  list  arising  from  com- 
petitive  examinations  previously  had. 

Plaintiffs  appeal. 

With  regard  to  the  first  defence  urged,  we  do  not  find  it  necessary 
to  pass  upon  the  question  of  unconstitutionality  raised.  If  there  be 
other  points  in  a  case  upon  which  their  decision  may  well  turn, 
courts  will  pretermit  an  expression  of  opinion  upon  a  constitu- 
tional question  that  may  have  been  set  up  as  matter  of  defence. 

With  regard  to  the  second  ground  of  defence,  the  one  upon  which  the 
trial  judge  determined  the  case,  his  position  in  regard  thereto  would 
be  absolutely  unassailable  were  it  not  for  the  concluding  sentence  of 
dec.  48  of  the  Act  No.  45  of  1890,  which  reads  as  follows: 

'*  To  prevent  the  stoppage  of  public  business,  or  to  meet  extraor- 
dinary exigencies,  the  head  of  any  department  or  office  may,  with 
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the  written  approval  of  the  board  (of  Oivll  Service  Oommissioiiers) , 
make  temporary  appointment,  to  remain  in  force  not  exceeding 
sixty  days,  and  only  until  regular  appointments  under  the  provfeions 
of  this  act  can  be  made." 

Plaintiffs  contend  that  the  Civil  Service  Commission  hav^ing  ^ven 
notice  to  the  Fire  Board  of  the  classification  of  the  office  of  secretary - 
treasurer  within  the  civil  service,  and  that  within  the  sixty  days  an 
eligible  candidate  for  the  vacancy  would  be  presented,  the  Fire 
Board  was  without  authority,  under  the  law,  to  appoint  any  one  to 
the  position  for  a  period  exceeding  sixty  days'  duration,  and  could 
only  appoint  for  that  time  with  the  approval  of  the  Civil  Service 
Board. 

An  objection  to  this  contention  readily  suggests  itself  and  raises  a 
doubt  of  the  soundness  of  the  position,  and  it  is  this :  whether  or  not 
what  was  done  on  the  19th  of  March  by  the  Civil  Service  Com- 
mission in  regard  to  classification  of  offices  really  amounted  to  the 
classification  contemplated  by  Sees.  42  and  48  of  the  Civil  Service 
law.  In  other  words,  had  there  been  a  sufficient  classification  of 
this  office,  within  the  meaning  and  intent  of  the  law,  at  the  time  the 
vacancy  occurred  and  was  filled  by  the  election  of  Moulin? 

But  we  may  leave  this  question  likewise  undetermined,  since  it 
is  not  necessary  to  the  decision  of  the  case,  the  court  preferring  Xo 
rest  its  affirmance  of  the  judgment  below  on  the  third  and  last 
ground  of  defence  urged. 

Section  67  of  the  act  under  review  declares:  ''The  powers  and 
duties  of  the  Board  of  Fire  Commissioners  shall  remain  as  now  pre- 
scribed by  law,  except  that  all  appointments  and  promotions  in  the 
fire  force  (except  that  of  chief  engineer)  shall  be  in  accordance  with 
and  subject  to  the  provisions  of  Sees.  89  to  64,  indasive,  and  to  the 
rales  and  regulations  prescribed  by  the  Board  of  Civil  Service  Com- 
missioners; in  all  other  respects  the  authority  of  said  board  shall 
remain  undisturbed."     (Italics  ours.) 

Prior  to  the  enactment  of  this  law,  the  Fire  Board  had  the  excla- 
sive  and  independent  appointment  of  all  of  its  employees,  including 
promotions.  The  new  law  extended,  in  the  main,  over  the  operations 
of  the  Board,  in  respect  of  appointments  and  promotions,  the  sheen 
or  the  shadow,  according  as  it  may  be  viewed,  of  the  civil  service, 
but  not  entirely.  It  includes  within  the  scope  of  the  civil  service  all 
positions  (except  chief  engineer)  ''  in  the  ftreforce*^  only,  and  leaves 
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nntoQched  by  the  civil  service  other  positions  net  clearly  within  the 
meaning  of  the  words  '*in  the  fire  force."  As  to  snch  other  posi- 
tions, the  Fire  Board  could  appoint  and  promote  independently  of 
the  civil  service. 

The  practical  interpretation  to  be  given  to  the  words  '<  fire 
force,"  as  used  in  the  statute,  excludes  the  secretary- treasurer  of  the 
Board.  He  is  the  clerical  and  financial  employee  of  the  Board.  He 
is  in  this  sense  a  part  of  the  Board  itself.  He  keeps  its  minutes, 
attends  to  its  office  affairs,  its  correspondence,  receives,  safely 
keeps  and  disburses  its  funds,  and  gives  bond  conditioned  for  the 
faithful  performance  of  such  duties.  He  is  required  to  keep  his 
office  open  from  9  A.  M.  to  4  P.  M.  each  day,  except  Sundays  an4 
legal  holidays.  He  is  not  on  duty  otherwise.  He  has  nothing  to  do 
with  the  extinguishment  of  fires;  is  not  required  at  all  to  attend 
fires;  does  not  have  to  report  to  those  charged  with  such  duties. 
He  wears  no  uniform  or  other  insignia  to  distinguish  him  as  a  mem- 
ber of  the  fire  forre.  He  is  in  no  sense  a  part  of  the  fire  force  in 
the  common  acceptation  of  that  term.  When  one  speaks  of  the 
police  force,  or  fire  force,  he  is  usually  understood  to  refer  to  the 
body  of  officers  and  men  stationed  about  the  city,  in  the  one  case,  to 
preserve  order  and  protect  life  and  property,  and,  in  the  other  case, 
to  be  on  the  alert  for  announcement  of  fires  and  conflagrations 
occurring,  move  rapidly  to  the  scene  of  the  same,  with  fire  engines, 
hose,  hooks  and  ladders,  trucks  and  other  equipment,  and  there, 
ander  the  discipline  and  command  of  trained  leaders,  designated  for 
the  purpose,  seek  to  subdue  and  extinguish  the  conflagration.  The 
Board  of  Police  Commissioners,  in  the  one  case,  and  the  Board  of 
Fire  Commissioners,  in  the  other,  are  not  of  the  police  force,  or  fire 
force,  in  this  sense.  Neither  is  the  secretary-treasurer  of  the  latter 
Board. 

The  words  of  a  law  are  to  be  understood  in  their  most  asaal  sig- 
nification, and  they  are  to  be  invested  with  such  meaning  as  is  im- 
plied in  their  general  and  popular  ase.     C.  C.  14. 

The  '^  fire  force,"  in  the  popular  sense  of  the  phrase,  includes  the 
chief  and  assistant  chief  of  the  fire  department,  the  engineers,  cap- 
tains, lieutenants,  drivers,  strokers,  tillermen,  pipemen,  firemen, 
etc.  They  are  required  to  wear  the  prescribed  uniform  when  on 
duty,  and  when  not  on  duty  to  wear  some  distinguishing  badge  by 
which  they  are  known  as  members  of  the  force.    They  are  mustered 
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into  companies,  and  the  men  are  subject  to  the  orders  of  the  cap- 
tains of  their  respective  companies,  and  other  superior  oflScers,  both 
at  their  houses  and  at  fires.  All  this  force,  except  the  chief  engineer, 
is  made  subject,  as  respects  appointment  and  promotion,  to  the  civil 
service  rules  and  regulations. 

The  secretary -treasurer  of  the  Fire  Board  was  not  mentioned  as 
excepted  from  the  operation  of  the  law  for  the  reason  that  there 
was  no  necessity  for  naming  him  as  excepted.  Not  coming  within 
the  definition  of  the  term  *'  fire  force,"  he  was  never  included  to  be 
excepted. 

We  hold  him  to  be  a  ministerial  officer  of  the  Fire  Board,  not  a 
member  of  the  fire  force,  as  that  term  is  understood,  and,  therefore, 
not  within  the  grasp  of  the  civil  service  established  for  the  city  of 
New  Orleans. 


Judgment  affirmed. 


12,821. 
State  of  Louisiana  ex  bel.   Augustus  C.   Fowler  vs.  Emile 

ft 

RosT,  Judge,  et  al. 

Parties  disregarding^  orders  of  Injaact Ion  do  so  at  their  peril  and  subject  them- 
selves to  punishment  for  contempt,  unless  they  establish  that  the  act  enjoined 
was  one  which  It  was  beyond  the  power  of  the  court  to  restrain. 


0 


N  APPLICATION  for  Writs  of  Certiorari  and  Prohibition. 


A,  E.  Billings f  H,  N.  Gautier  and  Ambrose  Smith  for  Relator. 


Ernest  T,  Florance  for  Respondent. 


Submitted  on  briefs  April  27^  1898. 
Opinion  handed  down  May  30,  1898. 
Rehearing  re  fused  June  28,  1898. 


The  opiaion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.     Relator  averred  that  in  the  suit  of  the  Allopathic 
State  Board  of  Medical  Ezaminera  vs.  Augustus  G.  Fowler,  in  the 
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IDistrict  Conrt  for  the  parish  of  Jefferson,  a  preliminary  writ  of 
iojonction  was  issued  by  the  jad^e  of  said  coart,  prohibiting  and 
restraining  him  from  practising  medicine  in  any  of  Its  departments 

in  the  State  of  Loaisiana,  until  he  should  have  first  obtained  the  cer- 

• 

tificate  prescribed  under  the  provlBlons  of  Act  No.  49  of  1894;  that 
subsequently,  upon  the  trial  of  said  cause,  and  in  pursuance  of  the 
provisions  of  that  act  and  Act  No.  13  of  1896,  being  an  act  amenda- 
tory of  said  Act  No.  49,  final  judgment  was  rendered  in  favor  of  the 
plaintiffs  and  against  relator,  making  said  writ  of  Injunction  perpet- 
ual, and  thereby  prohibiting  and  restraining  relator  from  the  further 
pursuit  of  his  profession  in  practising  medicine  in  any  of  its  depart- 
ments until  and  unless  relator  had  complied  with  all  of  the  provisions 
of  said  statutes;  that  from  said  final  judgment  relator  sued  out  a 
saspensive  appeal  to  the  Supreme  Court,  where  same  was  pending 
and  undetermined ;  that  under  said  appeal  relator  had  attacked  said 
jadgmeot  for  nullity,  based  on  the  alleged  unconstitutionality  of  said 
statutes  upon  which  said  judgment  was  predicated  and  under  which 
same  was  rendered,  and  said  judgment  was  issued. 

That  subsequently,  on  the  4th  of  April,  1898,  the  plaintiff  in  said 
cause  instituted  proceedings  in  said  District  Court,  praying  to  have 
relator  punished  for  the  contempt  of  the  authority  and  orders  of  said 
court  by  reason  of  alleged  violation  by  relator  of  said  writ  of  injunc- 
tion, and  in  return  and  answer  thereto  relator  filed  an  exception  to 
the  jurisdiction  of  said  court  to  try  and  determine  the  issues  thereby 
raised,  on  the  ground  of  the  unconstitutionality  of  said  acts  of  1894 
and  No.  18  of  1896,  same  having  been  enacted  in  violation  of  Arts. 
35  and  87  of  the  State  Constitution,  as  fully  and  specifically  set  forth 
in  said  exceptions ;  that  said  exceptions  were  overruled  by  the  court 
on  April  21,  1898,  which  then  and  there  ordered  relator  to  appear 
before  said  court  on  April  23,  1898,  in  order  that  the  penalty  might 
be  inflicted  upon  him  as  punishment  for  such  alleged  violation  of  the 
anthority  and  order  of  the  court. 

That  said  court  was  not  competent  to  decide  the  issues  Involved 
in  said  contempt  proceedings,  and  in  deciding  same  usurped  author- 
ity and  transcended  its  lawful  power  and  jurisdiction;  that  said 
judgment  of  said  court  was  not  subject  to  review  by  appeal,  and  that 
relator  was  without  adequate  legal  remedy  for  the  irreparable 
injury  thereby  inflicted  upon  him  save  through  the  exercise  of  the 
supervisory  control  over  inferior  courts. 
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He  prayed  in  the  premises  for  writs  of  certiorari  and  prohibition, 
and  that  they  might  be  made  perpetual  and  judgment  rendered, 
decreeing  said  contempt  proceedings  null  and  void. 

The  District  Jndge  having  been  ordered  to  send  np  the  record  in 
the  matters  referred  to,  to  the  end  that  their  validity  mig^ht  be 
examined  into  and  to  show  cause  why  his  action  therein  should  not 
be  decreed  null  and  void,  and  why  further  action  in  the  premiBee 
should  not  be  prohibited,   answered,   annexing  to  his  answer  the 
record  called   for.    For  answer  he  averred  that  as  appeared  from 
the  record  a  writ  of  injunction  issued  from  the  District  Court  for 
Jefferson  parish  on  respondent's  order  on  the  16th  of  January,  1897, 
forbidding  relator  from  practising  medicine  in  the  State  of  Louiaiaiia. 
That  proceedings  were  filed  in  that  court,  charging  relator  with  a 
violation  of    said  injunction;  that  upon   trial   thereof    respondent 
found  him  guilty  of  violating  said  writ.    That  under  the  Oonstitn- 
tion  and  laws  of  the  State  he  had  authority  to  issue  writs  of  injonc- 
tion  and,  therefore,  the  issuing  of  the  writ  was  within  his  jurindic- 
tion,  and  being  so  he  had  power  to  punish  for  contempt  of  coart 
resulting  from  said  violation.     That  the  correctness  or  incorrectness 
of  his  jadgment  in  issuing  said  writ  could  not  be  inquired  into  in  a 
proceeding  for  contempt,  bub  could  be  reversed  only  on  appeal  from 
tlie  judgment  granting  the  writ.     That  the  question  of  the  conetitn- 
tionality  of  Act  No.  No.  49  of  1894,  which  was  urged  as  affecting  the 
jarisdiction  of  the  court,  was  not  a  jurisdictional  question  for  this, 
that  said  act  could  not  grant  or  take  away  any  of  the  jurisdiction  of 
the  court,  the  same  being  defined  by  the  Constitution.     That  as  he 
possessed   the  jurisdiction  to  issue  a  writ  of  injunction  for  a  civil 
cause,   the   question  as  to  whether  he  exercised  the  jurisdiction 
properly  in  the  given  case  could  not  be  raised  collaterally. 

Opinion. 

When  the  orders  given  in  this  case  were  granted  we  understood 
from  relator's  pleadings  that  the  acts  which  were  set  up  as  those 
constituting  a  contempt  of  court  had  been  committed  after  the 
District  Court  had  itself  granted  relator  a  suspensive  appeal  from 
the  judgment  perpetuating  the  injunction.  We  understood  him 
to  contend  that  whether  the  court  was  warranted  in  permitting 
such  an  appeal  or  not,  so  long  as  the  order  remained  unrevoked  it 
stood  as  a  protection  from  any  adverse  action  on  the  part  of  the 
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^conrt  granting  it,  nnder  the  maxim  at  leaat  of  **  aetus  curim  turn 
^ravahiU^  That  independently,  however,  of  this  maxim,  the  order 
of  appeal  bad  withdrawn  the  case  from  the  further  jurisdiction  of  the 
District  Oonrt.  We  have  ascertained  from  the  return  made  and  the 
'briefs  filed  and  arguments  made  that  the  acts  referred  to- took  place 
in  the  interval  between  the  issuing  of  the  preliminary  injunction  and 
the  trial  of  the  case  on  its  merits,  and  that  the  claim  made  on  the 
part  of  relator  is  not  that  the  granting  of  a  suspensive  appeal  had 
4Uiy  bearing  in  the  case,  but  that  he  relied  upon  his  being  able  to 
establish  his  charge  that  the  law  on  which  the  injunction  was  based 
v^as  unconstitutional,  and  that  in  view  of  such  unconstitutionality  he 
was  justified  in  violating  the  injunction  pending  litigation  touching 
that  question. 

In  support  of  this  position  he  relies  upon  State  ex.  reL  Hvergej/t 
34  An.  741. 

We  do  not  propose  to  enter  into  any  extended  discussion  of  the 
circumstances  under  which  parties  would  be  justified  in  disregarding 
the  injunctions  of  courts.  It  sufiQces  to  say  that  they  must  be  very 
exceptional  in  character  and  that  persons  so  taking  the  law  into 
their  own  hands  do  so  at  their  peril.  One  material  difference  be- 
tween the  Liversey  case  and  this  one  is  that  in  the  former  this  court 
was  of  opinion  that  the  act  enjoined  was  one  which  it  was  beyond 
the  power  of  the  court  to  restrain,  while  in  the  case  at  bar  we  have 
recently  decided  that  the  act  prohibited  was  one  which  was  subject 
to  legal  regulation  and  had  come  under  legal  regulation  by  an  ex- 
press special  law.  Under  this  state  of  facts  the  District  Oourt  had 
full  authority  to  rule  relator  into  court  for  contempt  and  to  deal 
with  the  case  as  its  facts  justified.  The  correctness  of  its  conclu- 
sions on  that  subject  are  not  before  us  in  the  present  proceeding. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged 
«nd  decreed  that  the  orders  which  have  been  g^ranted  by  this  couc^ 
herein  be  and  the  same  are  hereby  set  aside  and  relator's  applica- 
tion be  and  the  same  is  hereby  denied. 


No.  12,275. 

SUCOBSSION  OF  PABIX>  SAIjA.  I  m^ 

I.  Ttae  parties  designated  by  Act  Ko.  130  of  1884  as  those  to  be  eliarged  under  Its 
provisions  witb  asacoession  pr  inheritance  tax  are  foreign  heirs  and  iegatees. 
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}..Tiio  vtOTils  personal  goods  In  tlie  first  clause  of  Art.  XI  of  the  treaty,  entered  Into 
on  the  271  h  of  October,  1795,  and  proclaimed  on  the  2d  of  August,  l79o«  between 
the  UiiUed  States  and  Spain,  refer  to  and  coy er  movable  property  only.    Beal 

i,  estate  or  Immovable  property  Is  referred  to  and  dealt  with  In  the  treaty  only 
In  Its  third  clause. 

B.  The  only  action  titken  by  the  two  gOYernments  In  respect  to  real  estate,  or^ 
hnmovuble  property,  was  to  deal  with  and  provide  for  the  conseqneDces  of  the 
special  case,  where  foreigners  In  either  country  should  be  prohibited  from 
inheriting  Immovable  property.  The  effect  of  this  limited  action  Is  to  leave 
Act  No.  130  of  1894  (unless  unconstitutional)  operative  upon  immovable  prop- 
erty as  against  foreign  heirs  and  legatees,  fxcept  to  the  extent  that  it  is  con- 
<  trolled  and  limited  under  the  third  claase  of  the  treaty,  under  the  oondition  of 
affairs  thoreio  specially  anticipated  and  provided  for. 

4.  Act  No.  130  of  lb94  is  an  act  raising  revenue  and   appropriating  money,  and 

should,  under  Art.  36  of  the  Constitution,  have  originated  In  the  Ooase  of 
Beprirsontatlves.     Having  originated  in  the  Senate  It  Is  decreed  unoonstita 
tional. 

5.  There  is  nothing  in  the  language  of  Act  No.  180  of  1894  making  the  payment  of  a 
'      succession  or  Inheritance  tax  by  foreigners  a  condition  precedent  to  a  rl^bt  of 

inheritance.  Ths  law  permits  the  foreigner  to  Inherit,  but,  having  Inberited, 
charges  him  with  the  tax.  Succession  of  Pargoud,  18  An.  367;  Snooesslon  of 
Kabasse,  49  An.  1405. 


0 


N  APPEAL  from    the  Civil   District  Ooart  for  the    Pariah   of 
Orleans.     Kingy  J, 


Branch  K.  Miller  for  Charity  Hospital  of  New  Orleans^  Plaintiff 
and  Appellant. 


'    Benry  Denis  for  Foreign  Legatee,  Defendant  and  Appellee. 


-    Argaed  and  submitted  Febraary  2,  1897. 

Opinion  handed  down  March  15,  1897. 

Rehearing  granted  Jane  19,  1897. 

Argaed  and  submitted  on  rehearing  Febraary  25,  1898. 
%  Opinion  handed  down  March  21,  1808. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Pablo  Sala,  a  resident  of  the  parish  of  Orleans, 
died  in  said  parish  on  the  25th  of  October,  1891,  leaving  a  last  will 
and  testament  in  which  he  appointed  Qeorge  W.  Nott  his  testamen- 
tary executor,  and  in  and  by  which  he  constitutet^  as  his  qnivefsi^ 
Jiegatee  his  sister^  Dona  Maria  Salaty.Fabrigaa,  re8idiiig./in..LlQrQt  de 
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Mar  in  Spain.  Inventories  were  taken  of  the  succession  from  which 
it  appeared  that  tbe  deceased  left^in  the  State  real  estate  and  als6 
movable  property  and  credits.     Nott  qualified  as  executor.  > 

In  April,  1895,  the  Charity  Hospital  at  New  Orleans  brought  suit 
in  which  it  prayed  that  there  be  judgment  in  its  favor,  condemning 
the  executor,  Nott,  to  pay  over  and  deliver  to  the  treasurer  of 
the  Charity  Hospital  the  sum  of  twelve  thousand  five  hundred 
dollars,  or  such  sum  as  might  be  equal  to  ten  per  cent,  upon  all  sums^ 
or  the  value  of  all  property  which  might  fall  to  or  become  due  to  s&id 
Maria  Sala,  universal  legatee  of  Pablo  Sala. 

'  The  demand  was  based  upon  the  provisions  of  Act  No.  130  of  1894 
and  upon  the  allegations  that  in  this  succession  there  fell  to  the  uni- 
versal legatee,  Maria  Sala,  under  and  and  by  virtue  of  che  last  will 
and  testament  of  the  deceased,  property  and  assets  amounting  to,  at 
least,  one  hundred  and  twenty  thousand  dollars  after  all  the  debts 
of  the  succession  had  been  paid  or  discharged.  Tbat  George  W. 
Nott  was  the  executor  of  the  deceased  and  was  in  charge  of  and  had 
the  administration  of  the  succession  property  belonging  to  or  falling 
to  the  universal  legatee.  That  said  legatee  resided  out  of  the  State 
of  Louisiana  and  was  not  a  citizen  of  any  other  State  or  Territory  of 
the  United  States,  but  a  citizen  or  subject  of  the  kingdom  of  Spain. 
That  it  was  the  duty  of  the  executor  to  retain  in  his  hands  the  tax  for 
the  benefit  of  the  Charity  Hospital  of  ten  per  cent.,  for  which,  under 
the  provisions  of  said  Act  No.  180,  the  said  legatee  was  liable,  and  to 
pay  the  same  to  the  treasurer  of  the  Charity  Hospital. 

The  act  referred  to  is  entitled  '*  An  act  to  amend  and  re-enact 
Arts.  1221,  1222  and  1228  of  the  Civil  Code  relative  to  the  tax  due 
by  foreign  heirs,  legatees  and  donees,  repealed  by  Act  No.  86,  ap- 
proved April  20,  1877." 

It  reads  as  follows : 

"  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Louisiana, 
That  Arts.  1221,  1222  and  1228  of  the  Revised  Civil  Code  relative  to 
the  tax  due  by  foreign  heirs,  legatees  and  donees,  repealed  by  Aci 
No.  86  of  1877,  Extra  Session,  be  amended  and  re-enacted  so  as  to 
read : 

'^Abt.  1221.  Each  and  every  person  not  being  domiciliated  in 
this  State,  and  not  being  a  citizen  of  any  State  or  Territory  in  the 
Union,  who  shall  be  entitled  whether  as  heir,  legatee  or  donee  to 
the  whole  or  any  part  of  the  succession  of  a  person  deceased,  whether 
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each  person  shall  have  died  in  this  State  or  elsewhere,  shall  pay  a 
tax  for  the  benefit  of  the  Charity  Hospital  in  New  Orleans  of  ten  per 
cent,  on  all  sums  on  the  valae  of  all  property  which  he  may  have 
actually  received  from  said  snccession,  or  so  much  thereof  as  iB 
sitnated  in  this  State,  after  dedacting  all  debts;  when  the  inherit- 
ance, donation  or  legacy  consists  of  specific  property,  and  the  same 
has  not  been  sold,  the  appraisement  thereof  in  the  inventory  shall 
be  considered  Aa  the  valae  thereof. 

'^  Art.  1222.  Every  executor,  curator,  tutor  or  administrator  hav- 
ing the  charge  or  administration  of  succession  property  belonging 
in  whole  or  in  part  to  a  person  residing  out  of  the  State  and  not 
being  a  citizen  of  any  other  State  or  Territory,  shall  be  bound  to 
retain  in  his  hands  the  amount  of  the  tax  imposed  and  to  pay  over 
the  same  to  the  treasurer  of  said  hospital,  in  default  whereof  every 
such  executor,  curator,  tutor  or  administrator  and.  his  securities 
shall  be  liable  for  the  amount  thereof. 

''Abt.  1228.  It  shall  be  the  special  duty  of  clerks  of  court  to  see 
that  the  tax  imposed  by  the  preceding  section  be  collected  and  paid 
over ;  and  each  of  such  clerks  shall  be  bound  to  furnish  the  auditor 
and  the  treasurer  of  said  hospital  once  in  a  year  a  statement  or  list  of 
the  successions  opened  in  his  parish  whereof  persons  who  are 
neither  residents  of  this  State  nor  citizens  of  any  other  State  or 
Territory  in  the  United  States  are  heirs,  legatees  or  donees,  in  whole 
or  in  part,  and  of  the  amount  accraing  to  such  persons,  and  any 
clerk  failing  to  furnish  such  statement  or  to  comply  with  the  pro- 
visions of  the  law  relative  to  vacant  successions  shall  be  responsible  to 
-the  State  for  the  amount  due.'' 

Before  plaintiCF's  petition  was  put  at  issue  Dona  Maria  y  Fabrigas 
was,  by  decree  of  the  District  Court,  recognized  as  the  universal 
legatee  of  the  deceased  and  put  in  possession  as  such. 

This  decree  was  rendered  with  the  consent  of  the  Board  of  Admin- 
istrators of  the  Charity  Hospital,  under  an  agreement  entered  into 
between  the  board  and  the  legatee,  that  in  order  to  secure  the 
Charity  Hospital  in  case  final  Judgment  should  be  rendered  in  favor 
of  the  plaintiCr  on  the  present  demand,  a  certain  plantation,  known 
as  the  Zeringue  plantation,  should  not  be  sold  by  the  legatee.  Don* 
Maria  Sala  y  Fabrigas  (Maria  Sala)  having  been  placed  in  posses- 
sion, answered  plaintiff's  petition.  Having  first  pleaded  the  general 
issue  she  admitted  that  she  was  the  universal  legatee  of  Pablo  Sala, 
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and  that  she  was  a  subject  and  citizen  of  the  kingdom  of  Spain,  bat  far- 
ther answering  she  averred  that  she  was  not  liable  for  the  tax  claimed, 
that  the  provisions  of  Act  No.  180  of  1890  were  inoperative  and  of 
no  effect  as  to  her  for  the  reason  that  she  is  protected  against  the 
said  law  by  the  treaty  of  Spain  with  the  United  States  of  America, 
entered  into  of  the  27th  of  October,  1795,  notified  on  the  25th  of 
April,  1796  and  proclaimed  on  the  2d  of  Aagnst,  1796,  which  treaty 
was  still  in  force  and  operation.  That  the  inhabitants  of  the  State  of 
Louisiana  are  not  subject  to  pay  any  dues,  taxes  or  imposts  of  any 
kind  upon  successions,  legacies,  or  donations  to  which  they  are,  or 
may  be,  entitled,  and  that  no  such  dues,  ^  taxes  or  imposts  are  im- 
posed or  levied  upon  them  as  such  heirs,  legatees  or  donees,  and 
therefore  she,  under  the  treaty,  was  not  liable  to  a  tax.  That  Act. 
No.  130  of  1894  was  in  violation  of  Art.  85  of  the  Oonstitution. 

The  portion  of  the  treaty  relied  on  is  its  eleventh  article,  which 
Is  as  follows: 

Abticlb  XI. 

<t  The  citizens  and  subjects  of  each  party  shall  have  power  to 
dispose  of  their  personal  goods  within  the  jurisdiction  of  the  other 
by  testament,  donation  or  otherwise,  and  their  representatives  being 
sujects  of  the  other  party  shall  succeed  to  their  said  personal  goods, 
whether  by  testament  or  ab  intestato^  and  they  may  take  possession 
thereof,  either  by  themselves  or  others  acting  for  them,  and  dispose 
of  the  same  at  their  will,  paying  such  dues  only  as  the  inhabitants  of 
the  country  wherein  the  said  goods  are,  shall  i>e  subject  to  pay  in 
like  cases. 

"  And  in  case  of  the  absence  of  the  representative,  such  care  shall 
be  taken  of  the  said  goods  as  would  be  taken  of  the  goods  of  a  native 
in  like  case  until  the  lawful  owner  may  take  measures  for  receiving 
them. 

'*  And  if  questions  shall  arise  among  several  claimants  to  which 
of  them  the  said  goods  belong,  the  same  shall  be  decided  finally  by 
the  laws  and  judges  of  the  land  wherein  the  said  goods  are.  And 
where  on  the  death  of  any  person  holding  real  estate  within  the  ter* 
ritories  of  the  one  party,  such  real  estate  would  by  the  laws  of  the 
land  descend  on  a  citizen  or  subject  of  the  other  were  he  not  dis" 
qualified  by  being  an  alien  such  subjects  shall  be  allowed  a  rea- 
sonable time  to  sell  the  same  and  to  withdraw  the  proceeds  without 
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molestation,  and  exempt  from  all  rights  of  detraction  on  the  part  of 
the  government  of  the  respective  Slates." 

The  District  Court  rendered  judgment  in  favor  of  the  defendant, 
rejecting  the  claim  of  the  Charity  Hospital,  and  it  appealed. 

The  position  of  the  plaintiff  is  thas  stated  in  the  syllihus  of  the 
brief  filed  in  their  behalf: 

**  Article  XI  of  the  Treaty  of  1795  between  the  United  States  and 
the  kingdom  of  Spain  guarantees  to  the  citizens  or  subjects  of  the 
contracting  parties  acquiring  property  by  testament,  donation  or 
inheritance,  situated  in  the  territory  of  the  other,  specific  rights  as 
to  movable  and  immovable  property  so  acquired ;  the  rights  as  to 
each  class  of  property  are  different  and  distinct  fiom  the  other;  as 
to  movables,  the  only  guarantee  given  is  that  the  citizens  or  sub- 
jects of  the  one  shall  pay  no  dues  or  charges  not  imposed  upon  the 
citizens  or  subjects  of  the  other  situated  in  like  circumstances  (and 
a  portion  of  our  citizens  are  liable  to  this  tax)  ;  that  as  to  immova- 
bles, the  only  right  conferred  is  that  where  the  laws  of  the  State  in 
which  the  property  is  situated  prohibit  an  alien  from  acquiring  real 
estate,  such  alien  shall  have  a  reasonable  time  to  dispose  of  his  leg- 
acy or  inheritance  and  to  remove  the  proceeds  without  molestation. 

*^  As  under  the  laws  of  this  State  a  Spaniard  may  acquire  real 
estate  by  a  title  either  gratuitous  or  onerous,  the  case  contemplated 
by  the  treaty  can  not  arise." 

Plaintiff  maintains  that  It  is  the  duty  of  the  court  to  enforce  the 
law  in  every  respect  in  which  its  provisions  are  not  squarely  covered 
by  the  treaty;  that  a  portion  of  our  own  citizens  are  liable  to  pay 
this  tax.  Defendant  urges  that  the  words  **  personal  goods"  in  the 
treaty  do  not  mean  '*  personal  property"  in  the  sense  of  the  com- 
mon law  of 'England  and  the  United  States,  or  movables  in  the  sense 
of  the  civil  law.  That  it  is  evident  that  the  expression  **  per- 
sonal goods"  is  synonymous  with  the  Spanish  term  <*  bienes  perBon'^ 
ale8f^*  which,  like  the  French  word  *^bienB  persojiels^**  signifies 
« property  personal  to  the  party,"  whether  it  be  movable  or 
immovable,  and  iacludes  both.  That  personal  or  movable  property 
in  Spanish  would  be  "  bienea  meu6/es;"  *  *  *  that  as  the  article 
of  the  Spanish  treaty  saving  the  succession  property  of  the  eitisens 
of  both  countries  from  taxation  is  the  same  verbatim  as  the  article 
of  the  Italian  treaty,  the  decision  in  the  Bixner  succession  (48  An. 
652).  should  dispose  of  the  present  case." 
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She  pleads  the  anconstitationality  of  Act  No.  ISO  of  1894  should 
tbe  plea  be  necessary  to  protect  her  rights.     We  think  that  the  two 
governments  in  stipnlating  that  ^*  heirs,  legatees  and  donees  should 
pay -BQch  dues  only  as  the  inhabitants  of  the  country  wherein  the 
daid' goods  are  shall  be  subject  to  pay  in  like  cases,"  intended  to  give 
to  the  very  flexible  word  'Mnhabitants"  as  broad  a  signification  as 
^^oald  be  needed  to  insure  to  the  citizens  of  each  country  the  full 
protection  which  it  was  the  obvious  intention  of  both  the  con- 
tracting parties  to  secure.     Were  it  true   (although  the  tax  im- 
posed by  the  act  of  1894  is  referred  to  in  the   title  of  the  act 
as   a  tax   due   by  *' foreign    heirs,    legatees  and    donees"),    that 
the  General  Assembly  had  in  view    the  imposition  of  a  succes- 
sion tax  upon  citizens  of  Louisiana  living  away  from  the   State, 
we  would  not  be  justified  in  holding  that  that   fact  would  bring 
•  the  defendant  under  the  provisions  of  that  act.     Upon  that  hypoth- 
esis only  an    extremely  small    and    exceptional    fraction  of  the 
people  of  Louisiaua  would  be  brought  under  the  operation  of   the 
statute,  and  we  would  see  no  parallelism  in  our  imposing  a  tax  on 
citizens  absent  from  this  State  and  imposing  one  on  Spanish  heirs  or 
legatees  absent  from  Louisiana.     It  was  suggested  on  one  occasion 
by  a  ladge  of  this  court  that  a  similar  statute  (subsequently  repealed) 
was  enacted  partially  with  a  view  of  striking  a  blow  at  absenteeism, 
then  prevailing  to  a  great  extent,  but  if  such  was  really  the  motive 
it  would  be  difficult  to  find  a  ground  on  which  we  could  predicate  an 
intention  on  the  part  of  either  country  to  extend  the  provisions  of 
such  a  giMMi* penal  statute  so  as  to  make  it  covereitizens  of  the  other 
residing  at  their  own  home.    To  extend  a  statute  imposing  a  succes- 
sion tax  upon  heirs  or  legatees  citizens  of  Louisiana  who  reside 
abroad  to  Spanish  heirs  or  legatees,  living  in  their  own^  country, 
would  be  to  take  out  of  the  treaty  most  of  its  life,  leaving  its  bene- 
fits almost  nominal.    We  would  not  feel  warranted  in  giving  to  the 
treaty  the  narrow  scope  contended  for,  leading,  as  it  would,  to 
results  evidently  not  contemplated.    We  are  of  the  opinion  that  the 
object  of  the  treaty  was  to  secure  the  citizens  or  subjects  of  each 
from  being  discriminated  against  under  the  laws  of  the  other  for  or 
on  account  of    their  alienship.      This    object   would    be  entirely 
thWAtted  if  the  Spanish  heirs  and  legatees  living  in  Spain  could  be 
sacceasfully  discriminated-  against  by  being  made  to  fall  uHder  ith 
biaiiiotsttttiitiB  discrimination,  either  actcuilly  or  appiarently  aimtfd  at 
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what  would  be  (if  so  aimed)  only  exceptionally  and  at  a  very  small 
proportion  of  the  people  of  the  State.  Most  Spanish  heirs  and  lega- 
tees would  be  in  that  precise  situation.  We  would  hold  that  Span- 
ish heirs  and  legatees  under  the  treaty  were  entitled  to  share  in  the 
benefits  accorded  Renerally  to  the  people  of  the  State.  We  do  not 
think,  however,  that  the  statute  of  1894  was  aimed  at  any  portion  of 
our  people.  The  title  of  the  act,  as  we  have  already  noticed,  dis- 
closes that  its  provisions  were  directed  against  aliens,  for  the  tax  is 
therein  referred  to  as  one  due  by  *<  foreign  "  heirs,  legatees  and 
donees.  The  first  section  of  the  statute,  which  is  that  which  imposes 
the  tax,  designates  as  the  parties  to  be  taxed  persons  not  domiciliated 
in  the  State  and  not  citizens  of  any  State  or  Territory  in  the  Union. 
This  designation  of  the  parties  to  be  charged  with  the  tax  is 
not  broadened  by  any  subsequent  section  of  the  statute — the  first 
section  controls  the  act  throughotit.  For  a  double  reason  we  think  • 
that  plaintiff's  demand  against  defendant,  in  so  far  as  it  is  t»ased 
npon  the  movable  assets  of  the  succession,  is  not  well  founded. 

We  are  next  to  consider  what  the  situation  is  in  respect  to  the  tax 
claimed  upon  the  immovables  of  the  estate.  The  treaty  deals  directly 
and  expressly  eo  nomine  with  immovables  only  in  respect  to  the  legal 
results  which  would  be  made  to  flow  under  the  laws  of  either  coantry, 
should  foreigners  be  prohibited  from  owning  real  estate.  It  concedes 
the  existence  of  a  continuing  power  and  authority  in  the  two  gov- 
ernments to  control  and  regulate  the  disposition  of  immovable  prop- 
erty within  their  respective  borders — a  power  of  control  which 
governments  have  much  more  jealously  and  tenaciously  adhered  to 
and  insisted  upon  than  they  have  upon  a  similar  control  over  mov- 
ables. Oivil  Oode,  Arts.  9  and  10.  In  view  of  that  continuing  power 
and  with  reference  to  a  possible  exercise  of  the  same  by  either 
country  in  its  harshest  and  broadest  discrimination  against  foreigners 
through  an  obsolete  prohibition  of  their  owning  immovable  property 
the  two  governments  stipulated  that  should  this  reserved  power  be 
so  brought  to  bear  by  either  upon  aliens  the  citisens  of  the  other 
should  be  none  the  less  protected  in  their  substantial  rights  of  owner- 
ship in  respect  to  the  same.  The  property  was  to  be  made  to  enure 
to  the  benefit  of  the  foreign  heir  by  being  converted  into  money 
and  the  money  so  obtained  was  to  be  received  and  held  free 
from  all  charges  against  it  by  the  government.  The  immovable  was 
.to  be  considered  practically  for  the  purpose  of  ultimate  ^benefit  to 
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ibe  Spanish  heir  aa  if  it  had  been  a  movable  from  the  opening  of  the 
•accession.  By  relation  back  and  for  that  purpose  it  was  to  t>e  dealt 
with  as  a  movable. 

Plaintiff's  position  is  that  the  effect  of  the  failure  of  the  two 
governments  in  express  terms  to  take  any  action  in  the  treaty  in 
reference  to  immovable  property  other  than  the  special  action  jast 
mentioned,  is  to  leave  the  law  of  1894,  except  under  that  special 
condition  of  affairs,  operative  against  foreign  heirs  and  legatees  ini 
all  other  respects  as  to  that  species  of  property,  unless  the  law  itselt 
be  unconstitutional.  We  are  therefore  called  on  to  see  whether  we 
are  authorized  to  give  to  the  words  *^  personal  goods"  found  in  the 
first  paragraph  of  the  eleventh  article  of  the  treaty  the  meaning 
attributed  to  them  by  the  defendant  and  make  them^  cover  immov- 
able property.  The  treaty  appears  to  have  been  drawn  up  in  English. 
Whether  there  was  or  was  not  aT  Spanish  duplicate  of  the  same  we 
do  not  know.  If  there  was  a  duplicate  we  have  not  been  informed 
what  words  appear  therein  as  those  corresponding  to  the  terms  we 
are  now  considering.  Defendant  concedes  that  as  English  words 
they  convey  an  idea  opposed  to  that  for  which  she  is  contending. 
The  right  of  disposal  In  connection  with  the  words  ^<  personal 
goods"  in  the  first  paragraph  of  the  article  is  there  referred  to  aa 
an  absolute  one,  not  one  which  was  in  contemplation  of  parties 
susceptible  of  being  withdrawn  by  either,  while  the  language  em- 
ployed in  dealing  with  the  special  case  of  aliens  who  might  be  pro- 
hibited from  inheriting  real  estate  does  not,  though  found  in  the- 
same  article,  present  the  case  by  way  of  proviso  or  exception  to- 
what  had  already  gone  before,  but  as  an  independent  proposition 
on  an  independent  subject  not  connected  with  the  rights  which  had 
already  been  therein  fixed  and  provided  for. 

We  are  of  the  opinion  that  the  words  ''personal  goods"  in  the- 
first  clause  of  Art.  XI  of  the  treaty  were  intended  to  cover  and  do- 
refer  to  and  cover  movable  property  exclusively,  and  that  immov- 
able property  or  real  estate  is  referred  to  and  dealt  with  in  the* 
treaty  only  in  its  third  clause. 

We  are  further  of  the  opinion  that  the  only  abtion  taken  by  the- 
two  governments  in  respect  to  immovable  property  was  to  deal  with 
and  provide  for  the  consequences  of  the  special  case  where  foreign- 
ers in  either  country  should  have  been  prohibited  from  inheriting 
jeal  estate,  and  that  the  effect  of  this  limited  action  is  to  leave  t^ 
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4tct  of  1894  (anless  unconstitutional)  operative  npon  immoTable 
property  as  against  foreign  heirs  and  legatees,  except  to  the  extent 
that  it  is  controlled  and  limited  under  the  third  clause  of  the  treaty 
xinder  the  condition  of  affairs  therein  specially  anticipated  and  pro- 
-vided  for. 

The  view  which  we  take  of  the  treaty  forces  npon  us  an  examination 
of  the  constitutionality  of  Act  No.  130  of  1894.  The  statute  is  attacked 
as  being  in  conflict  with  Art.  35  of  the  Constitution,  which  reqoires 
that  all  bills  for  raising  a  revenue  and  appropriating  money  to  origi- 
nate in  the  House  of  Representatives.    It  is  conceded  that  the  act 
•origicated  in  the  Senate.     Plaintiff  denies  that  the  act  is  one  raising 
vevennes,  or  appropriating  money.     It  claims  that  the  statute  is  a 
legal  limitation  upon  the  right  of  inheritance;  that  it  feimply  affixes 
as  a  necessary  condition  for  the  existence  of  a  capacity  to  receive  by 
succession  the  payment  of  a  certain  sum;  that  the  claimant  can  not 
nrge  the  rightand,  atthesame  time,  repudiate  the  condition  on  which 
it  was  granted;  that  the  money  ordered  to  be  paid  4s  that  of  the 
individuals  who  pay  it  and  not  funds  of  the  State,   and   therefor^ 
there  can  be  no  '^appropriation"  made  in  the  sense  that  term  is 
'employed  in  Art.  85  of  the  Constitntion;  that  the  House  of  Repre- 
sentatives is  designated  as  the  body  to  originate  bills  for  revenae 
upon  the  theory  that  the  citizens  of  th'e    different  parishes  are 
:epecially  concerned  in  the  imposition  of  taxes,  as  it  is  from  them  and 
their  property  that  they  are  to  be  taken,  and  the  members  of  the 
lower  house  are  considered  more  directly  the  representatives  of  the 
taxpayers  than  are  members  of  the  Senate — that  these  moneys  are 
to  be  drawn  from    aliens,  and    the  people  of   the  State    have  no 
interest  or  concern  in  the  question  whether  they  should  be  made 
pay,  and  if  so,  how  much  the  amount  should  be. 

We  see  nothing  in  the  language  of  the  statute  making  the  payment 
of  the  tax  a  condition  precedent  to  a  right  of  inheritance.  The  law 
permits  the  foreigner  to  inherit,  but,  having  so  inherited,  charges 
him  with  the  payment  of  the  tax.  The  property  and  property  rights 
of  the  foreigner  found  within  the  State  are  subject  to  taxation  as 
is  other  property.  C.  C.  9.  Its  ownership  is  immaterial.  The  fact 
that  a  succession  right  accrues  to  foreign  heirs  or  legatees,  and  the 
funds  to  arise  therefrom  are  liable  to  be  immediately  transferred-  to 
.a  foreign  country,  famishes  no  good  or  sufficient  legal  reason  why, 
'While  in  the  State,  they  or  their  owners  should  not  be'tazed  like 
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persons,  or  other  property  therein.    The  legislation  is  proper  re  venae 
legislation. 

The   beneficiary  of  the  fnnd   to  be  raised   from  foreign  heirs, 
leg^ateesand  donees  ander  the  act  of  1894 — the  Charity  Hospital — is  a 
pnblic  institution  of  the  State — one  sustained  almost  exclasively  by 
State  appropriations,  anthorized  to  be  made  on  its  behalf  under  Art. 
&04  of  the  Constitution.  All  moneys  reaching  its  administrators  under 
^be  act  wonld  reach  it  as  having  been  derived  really  from  the  State, 
lightening,  to  that  extent,  the  necessity  of  State  direct  aid.  Neither  the 
mere  form  or  process  by  which  and  through  which  the  funds  would  be 
transmitted  to  the  institution,  nor  the  limited  number  of  persons  to  be 
affected  by  the  legislation,  wonld  change  the  character  of  the  contribu- 
tion or  alter  the  real  source  from  which  they  came.  In  our  opinion  the 
act  is  one  intended  to  raise  a  revenue  by  a  tax  on  property  rights  In 
the  State,  and  one  in  reality  Appropriating  the  revenue  to  be  derived 
therefrom  to  one  of  the  public  institutions  of  the  State.     That  legis- 
lation of  the  character  of  that  contained  in  the  act  of  1894  has  been 
considered  in  the  light  of  legislation  concerning  taxation  will  appear 
from  an  examination  of  the  revenue  acts  of  1848  and  1850. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
affirmed. 

Mr.  JusmcE  Watkins  concurs  in  the  decree  and  that  part  of  the 
opinion  which  relates  to  the  unconstitutionality  of  the  legislative  act* 
Mb.  Justicb  Miller  concurs  in  the  decree. 

On  Application  for  Rehbarinq. 

NiCHOLLB,  0.  J.  Upon  the  argument  on  the  rehearing  of  this  case, 
counsel  of  the  appellee  presses  upon  us  very  earnestly  that  we  have 
given  to  the  words  ^'  personal  goods  "  in  the  treaty  too  restricted  a 
meaning.  He  directs  our  attention  to  the  French  text  of  a  number 
of  treaties  entered  into  between  the  United  States  and  different  gov- 
ernments in  which  the  words  *^per9onal  property^^  (biens  peraonels)  are 
used  in  place  of  ''personal  ^oods,"  and  he  insists  that  the  words  '*  per- 
aonal  property"  therein  were  employed  simply  to  characterize  prop- 
erty as  l>elonging  personally  to  the  subjects  of  the  one  or  the  other 
country,  and  not  as  descriptive  of  movable  property  and  as  contrft- 
distiDgnished  from  immovable  property  or  real  estate.  An  examina- 
tion .of  the  Fretteh  texts  referred'to  shows  that  the  words  ''persbnal 
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property"  have  been  ordinarily  ased  in  treaties  of  a  character  doeely 
resembling  that  of  the  Spanish  treaty  wo  arenowconsiderinsf  instead 
of  the  words  <'  personal  goods,"  bat  we  can  not  reach  the  same  con- 
clusions from  that  fact  that  counsel  does.  Under  the  view  talcen  by 
counsel,  the  word  ''personal"  could  be  dropped  out  entirely  as 
*' surpluso^fe,"  the  intentions  of  the  treaty-making  powers  being 
fully  made  known  without  it.  We  do  not  think  that  that  word  was 
either  inadvertently  or  unadvisedly  inserted.  In  the  French  treaty 
of  1853  *^  personal  property  ^^  is  brought  sharply  into  mention  and 
contrasted  with  immovable  property  as  being  a  distinct  class  from  it. 

Article  XI  of  that  treaty  declares  that — 

"  In  all  the  States  of  the  Union  whose  existing  laws  permit  it,  so 
long  and  to  the  same  extent  as  the  said  laws  shall  remain  hi  force, 
Frenchmen  shall  enjoy  the  right  of  possessing  personal  andrealprop- 
erty  by  the  same  title  and  in  the  same  )hanner  as  the  citizens  of  the 
United  States  *  *  *.  As  to  the  States  of  the  Union  by  whose 
existing  laws  aliens  are  not  permitted  to  hold  recU  estate,  the  Presi- 
dent engages  to  recommend  to  them  the  passage  of  such  laws  as  may 
be  necessary  for  the  purpose  of  conferring  this  right. 

We  think  that  the  language  adopted  In  these  various  treaties  was 
so  adopted  by  reason  of  a  recognition  by  the  different  powers  of  the 
right  of  the  others  to  control  the  ownership  of  immovable  property 
within  their  respective  territories  and  to  leave  them  free  to  take  such 
action  in  respect  thereto  as  to  them  might  be  deemed  right,  except 
in  so  far  as  was  made  the  subject  matter  of  specifle  stipulation  in  the 
treaties  themselves.  This  specific  stipulation  generally  extends  no 
further  than  to  guarantee  in  favor  of  the  subjects  of  the  contracting 
parties,  who  would  be  called  to  the  inheritance  of  real  estate  in  the 
territory  of  the  other,  but  for  the  fact  of  .alienage,  not  the  actual 
ownership  of  such  property  but  the  practical  benefits  of  ownership  by 
permitting  them  to  sell  the  property,  or  to  have  the  same  sold  for 
their  benefit  without  restriction  or  '*  detraction." 
;  By  this  stipulation,  the  unwillingness  or  policy  of  either  of  the 
contracting  parties  to  permit  aliens  to  own  real  estate  within  their 
borders  would  be  respected,  without,  however,  carrying  the  effect  of 
•such  policy  any  further  than  was  actually  necessary  for  its  own 
enforcement. 

Subject  to  the  single  restriction  provided  for,  the  State  was  left  in 
foil  possession  of  the  right  recognized  in  Mager  vs.  Qrhna,  8  Howard, 
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494,  and  Frederickson  vs.  State,  28  Howard,  445.  In  the  former 
oase,  the  Sapreme  Court  of  the  United  States  said:  '^  Every  State 
or  nation  may  unqaestionabiy  refuse  to  allow  an  alien  to  take  either 
sreal  or  personal  property  sitaated  within  its  limits  either  as  heir  or 
legatee,  and  may,  if  itthinkspropar,  direct  that  property  so  descend- 
ing or  bequeathed  shall  belong  to  the  State.  In  many  of  the  States 
of  the  Union  at  this  day,  real  property  devised  to  an  alien  is  liable 
t;o  escheat.  And  if  a  State  may  deny  the  privilege  altogether,  it 
follows  that  when  it  grants  it,  it  may  annex  to  the  grant  any  condi- 
tfions  which  it  supposes  to  be  required  by  its  interests  or  policy.  This 
lias  been  done  by  Louisiana.  The  right  to  take  is  given  subject  to  a 
•deduction  of  ten  per  cent,  for  the  use  of  the  State."  « 

The  State  of  Louisiana  has  not  made  the  right  of  Spanish  subjects 
to  inherit  real  estate  within  her  territory  conditioned  or  contingent 
apon  the  payment  of  ten  per  cent,  upon  the  value  of  said  real  prop- 
-erty  for  the  use  of  the  State.  It  has,  however,  enacted  a  law  that 
Bpanish  subjects  so  inheriting  shall  pay  a  tax.  We  find  nothing  in 
the  treaty  prohibiting  the  State  in  the  matter  of  real  estate  from 
passing  such  a  statute.  In  our  opinion,  the  treaty  stipulations  do 
not  reach  that  branch  of  the  case.  It  is  argued  that  reaching  such  a 
-conclusion  would  lead  up  to  incong^ous  results.  It  is  said  that  it 
-can  scarcely  be  reconciled  with  logic  that  in  a  State  where  hostility 
to  aliens  is  so  great,  that  they  are  prohibited  from  taking  real  estate 
t>y  inheritance,  the  foreigner  would  be  able  to  get  under  the  treaty 
the  full  benefit  of  the  inheritance,  while  in  a  State  showing  a  much 
more  liberal  spirit  toward  aliens  and  permitting  them  freely  to 
inherit,  they  should  find  themselves  confronted  with  a  payment  of 
tax  of  ten  per  cent. 

The  legal  privilege  of  a  continuing  ownership  in  the  foreigner  after 
inheritance  of  the  property  inherited  is  left  out  of  view  in  this  state- 
ment, but  whether  the  results  reached  be  incongruous  or  illogical  or 
not,  we  are  not  able  to  control  them.  We  are  called  on  to  declare 
non-effective,  a  statute  of  the  State  by  reason  of  alleged  treaty  obli- 
gations, and  an  examination  of  the  treaty  has  brought  us  to  the  con- 
closion  that  the  particular  obstacle  set  up  in  bar  of  the  enforcement 
of  the  law  can  not  stand.  This  conclusion  forces  us  back  into  a 
•consideration  of  the  law  from  the  standpoint  of  its  constitutionality 
onder  the  Constitution  of  the  State  on  the  ground  discussed  and  dis- 
posed of  in  our  original  opinion. 
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A  re-ezamiDation  of  the  question  has  not  broaght  as  to  a  conclo- 
sion  different  from  that  which  we  have  already  reached  and 
expressed.  The  history  of  the  statate  shows  it  to  have  been  enacted 
as  a  revenue  measure  as  its  principal  motive  and  object.  We  see  no 
reason  to  suppose  that  there  has  been  a  change  of  policy  on  the  part 
of  the  people  of  the  State  in  dealing  with  the*[right;^of  aliens  to 
inherit  real  estate.  The  right  of  foreigners  to  inherit  real  estate  in 
this  State  has  not  been  made  to  be  conditioned  or  contingent 
opon  the  payment  of  a  tax,  as  we  recently  declared  in  the  Snccessioo 
of  Rabasse.  Spanish  subjects  living  in  Spain  inherit  freely  from 
persons  dying  in  Louisiana  owning  real  estate.  They  have  the  right 
to  accept  unconditionally  the  successions  falling  to  them,  and  should 
they  (having  done  so)  sell  the  real  estate  inherited  to  third  parties, 
the  rights  of  the  vendees  quoad  the  title  of  the  property  sold  would 
be  proof  against  any  attack  made  against  it  that  the  vendor's  right 
was  conditional  or  contingent.     Succession  of  Pargond,  13  An.  367. 

We  find  a  great  difference  between  this  statute  and  one  under 
which  moneys  are  to  be  received  only  incidentally  and  subsidiarily  ai 
a  result  or  consequence  of  a  main  object  had  in  view  by  the  statute 
(other  than  the  raising  of  revenue) ,  even  though  the  moneys  00 
received  should  be  directed  by  the  statute  when  received  to  b« 
applied  to  State  purpoees. 

We  are  of  the  opinion  that  the  judgment  heretofore  rendered  by 
us  should  remain  undisturbed,  and  it  is  so  ordered  and  decreed. 

JusTiCB  Watkins  concurs  in  the  decree  on  the  ground  that  tb« 
.Louisiana  statute  is  unconstitutional. 


W1022  No.  12,282. 

1117    430 

Statb  op  Louisiana  vs.  B.  R.  Fobhan. 

An  ordinance  of  the  City  Couacll  deotiring  a  penalty  for  non-complianoe  witb 
an  order  given  by  an  officer  of  tliu  Board  of  Health  to  repair  any  VMUlt  found 
leaky,  which  falls  to  cast  upon  any  particular  person  or  persons  the  duty  of 
making  the  repairs,  Is  too  vague  and  uncertain  to  bo  made  the  basis  of  • 
penal  or  criminal  action. 
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N  APPEAL  from  the  First  Recorder's  Court  of  the  Oity  of  New 
Orleans.    Finnegan^  J. 


B.  B.  Howard  for  the  Board  of  Health ,  Plaintiff  and  Appellee* 


FIPTIBTH  ANNUAL  REPORTS,  1898.  i023r 
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.   Benjamin  Bice  Forman,    Defendant    and    Appellant,  in  propria 
peraona* 


'  Argned  and  submitted  December  17,  1896. 
Opinion  banded  down  February  21,  1898. 


The  opinion  of  tbe  coart  was  delivered  by 

NiCHOLLS,  0.  J.  On  tbe  2Ut  of  Jaly,  1896,  one  J.  McGormack,  an 
olOcer  of  tbe  State  Board  of  Healtb,  made  an  affidavit  before  th» 
recorder  of  the  First  Recorder's  Goart  of  New  Orleans  to  the  effect,. 
<^That  on  tbe  21sc  day  of  Jaly,  1896,  at  about  9:30  o'clock  a.  m.,  at 
819  Oamp  street,  between  Julia  and  St.  Joseph  streets,  in  this  district 
and  city,  one  B.  R.  Forman  did  then  and  there  violate  Ordinance  No» 

6022,  Sec.  17,  relative  to  repairing  of  privy  vaults,  all  against  the 
peace  and  dignity  of  tbe  State. 

Wherefore  deponent  charges  the  accused  with  violating  Ordinance 

6023,  *'  Sec.  17,  and  prays  that  be  be  arrested  and  dealt  with  accord^ 
ing  to  law." 

The  defendant  appeared  pleading  that  the  city  ordinance  under 
which  tbe  charge  was  made  was  illegal  and  unconstitutional,  null' 
and  void:  (1)  Because  the  city  had  no  right  to  delegate  arbitrary 
power  to  the  Board  of  Health  officers,  and  no  power  to  compel 
defendant  to  advance  money  for  another,  or  work  for,  or  upon  the* 
property  of  another,  and  to  do  so  would  deprive  him  of  his  money 
and  property  without  process  of  law. 

He  later  on  pleaded  that  no  ordinance  had  been  passed  requiring 
defendant  to  repair  any  privy  vault,  and  if  any  such  ordinance- 
should  be  produced  he  denied  that  the  property  in  question  belonged 
to  him,  or  that  he  had  any  interest  therein,  or  that  he  had  any 
money  in  band  belonging  to  the  owner  at,  the  time  of  the  alleged 
notice;  that  any  ordinance  which  mighc  propose  to  compel  defendant 
to  do  any  work  upon  the  property  of  another,  or  to  advance  any 
money  for  repairing  the  property  of  another,  would  be  in  violation  of 
itfae  Constitution  of  tbe  State  and  of  the  United  States  taking  property 
away  him  from  without  due  process  of  law. 

After  hearing,  the  recorder  *<  fined  tbe  defendant  ten  dollars  or 
fifteen  days." 
.:.. Defendant  appealed..    . 
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In  the  Sapreme  Coart  defendant  assigned  for  error  apparent  on 
the  face  of  the  record:     1.  That  an  officer  of  the  Board  of  Health 
had  no  power  to  institate  a  prosecution  in  the  name  of  the  State  of 
Louisiana,  for  the  alleged  violation  of  an  ordinance  of  tfae  city  of 
New  Orleans.    2.  The  charge  was  void  for  uncertainty,  as  it  did  not 
charge  any  act  or  omission  to  do  any  act  in  violation  of  anj  valid 
ordinance  of  the  city  oi  New  Orleans.     3.  No  ordinance  of  the  city 
of  New  Orleans  was  offered  in  evidence,  so  the  defendant  mii^bt  be 
informed  of  the  nature  and  cause  of  the  accusation  against  him. 
4.  If  the  court  would  take  judicial  notice  of  the  alleged  Ordinance 
6022,  Sees.  17  and  35,  then  the  ordinance  was  void  for  uncertainty; 
it  did  not  say  who  might  be  ordered  to  empty,  repair  or  reboUd  a 
vault;  it  illegally  delegates  a  power  of  government  to  another  body 
or  officer — the  city  of    New   Orleans  itself,   exercising  delegated 
powers,  could  not  delegate  those  powers  to  another.     5.  While  the 
city  of  New  Orleans  has  the  power,  under  Sec.  7  of  Act  20  of  1882, 
and  Act  41  of   1890,  to  provide  that  any  owner,  tenant  or  occupant 
of  any  premises  must  keep  the  privy  vaults  clean  and  in  repair;  aiid 
that  if  on  being  notified  by  an  inspector  of  the  Board  of  Health,  in 
writing,   specifying  the  cleaning  or  the    repairs    necessary,   such 
owner,  tenant  or  occupant  should  fail  to  clean,  repair  or  rebuild 
such  vault  in  the  manner  directed  in  a  time  to  be  fixed  in  the  ordin- 
ance, he  should  be  fined  and  imprisoned,  no  such   ordinance  had 
been  passed,  and  defendant  denied  that  the  eity  of  New  Orleans  bad 
the  power  to  delegate  to  the  Board  of  Health,  or  its  officers,  who 
should  or  might  be  ordered  to  empty  or  to  repair  or  rebuild  a  privy 
vault,  and  it  had  no  power  to  compel  an  agent  or  attorney  of  the 
owner,  who  had  no  funds  of  the  owner  of  the  premises  in  his  hands 
to  advance  the  money  out  of  his  own  pocket  to  repair  or  rebuild  a 
vault,  and  any  such  action  would  deprive  such  agent  or  his  attorney 
of  his  property  without  the  process  of  law  in  violation  of  Art.  6  of 
the  Constitution. 

6.  On  the  facts  disclosed  in  the  record  no  violation  of  any  city 
ordinance  was  shown. 

7.  For  these  and  divers  other  illegslities  apparent  on  the  face  of 
the  record,  the  judgment  and  sentence  of  the  recorder,  that  tfae 
defendant  pay  a  fine  of  ten  dollars  or  imprisoned  twenty  days  wai 
illegal,  and  defendant  prayed  it  be  reversed  and  defendant  dis- 
charged, and  that  he  have  judgment  against  the  city  of  New  Orleans, 
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or  the  Board  of  Health,  or   J.  McOormack,  as  the    court  should 
adjudge,  for  costs. 

Opinion. 

The  ordinance  under  which  appellant  was  convicted  reads  as  fol- 
lows : 

'^  Sec.  17.  Whenever  any  privy  vault  shall  be  found  defective 
or  leaky,  the  Board  of  Health  through  its  proper  officer  may  order 
the  same  to  be  emptied  and  repaired  or  rebuilt. 

*'  Sec.  85.  The  penalty  for  any  violation  of  any  section  or  por- 
tion of  this  ordinance,  shall  be  a  line  not  exceeding  twenty-five 
dollars  recoverable  before  the  recorder  of  the  district,  wherein  the 
offence  was  committed,  or  in  default  of  payment  of  the  fine,  imprison- 
ment not  exceeding  thirty  days  for  each  and  every  offence." 

We  have  to  accept  as  true  that  the  vault  of  the  premises  referred 
to  in  the  evidence  was  defective  or  leaky — that  the  Board  of  Health 
had  ordered  defendant  to  repair  the  same,  and  that  he  had  failed, 
and  neglected  to  do  so,  inasmuch  as  those  facts  have  been  so  found 
by  the  recorder,  and  we  can  not  go  behind  his  finding.  We  have  to 
examine  the  rights  and  obligations  of  parties  from  this  standpoint. 

Under  our  limited  appellate  jurisdiction  in  matters  of  this  char- 
acter, several  of  the  questions  presented  by  appellant  can  not  be 
reached. 

If  the  city  ordinance  had  on  its  face  designated  the  mode 
and  manner  of  its  execution,  and  that  method  had  been  illegal  or 
unconstitutional,  that  fact,  being  part  of  the  ordinance,  would  be 
properly  examinable  by  us ;  but  where  it  is  silent  on  this  subject, 
and  the  illegality  -of  the  method  of  enforcement  arises  not  from 
the  ordinance,  but  from  the  error  of  the  parties  entrusted  with 
its  execution,  relief  must  be  sought  by  certiorari  or  prohibition, 
or  both — not  by  appeal.  Had  appellant  sought  relief  in  that  form 
he  would  have  presented  a  very  strong  case,  as  the  ordinance  com- 
plained  of  authorizes  a  penal,  not  a  criminal  action,  and  it  should 
have  been  brought  in  the  name  of  the  city  of  New  Orleans.  We  say 
this  much,  as  it  may  prevent  useless  future  litigation  on  that  subject. 

Appellant  contends  that  the  evidence  establishes  that  he  is  an 
attorney  at  law,  and  his  functions  as  agent  are  confined  to  receiving 
rents,  and  that  as  such  he  can  not  constitutionally  be  ordered  to 
advance  moneys  of  his  own  for  the  use  and  benefit  of  the  owners  of 
the  property.  The  evidence  shows  that  the  property  in  question 
66 
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was  occapied  by  third  parties  under  a  lease  executed  by  appellaot 
as  agent  of  the  owners.  We  are  not  prepared  to  say  that  the  accept- 
ance of  an  agency  requiring  for  its  proper  performance  an  outlay  of 
money  should  not,  by  the  very  fact  of  such  acceptance,  carry  with 
it  the  duty  and  obligation  on  the  part  of  the  agent  of  making  neces- 
sary outlays  for  that  purpose,  not  only  as  between  his  principal  and 
himself,  but  as  between  himself  and  the  public  authorities  when  such 
duty  has  been  imposed  by  law. 

By  Sec,  3  of  Act  No.  85  of  1882,  the  Legislature  has  expressly 
charged  parties  who  collect  the  rents  of  property  with  the  obliga- 
tion of  furnishing  such  premises  with  sdequate  means  of  water  itap- 
ply,  but  though  ordering  the  inspection  by  officers  of  the  Board  of 
Health  of  private  premises  for  the  purposes  of  insuring  their  clean- 
liness and  healthfulnes,  it  has  not  imposed  affirmatively  any  duty  in 
respect  thereto  upon  agents  of  owners. 

The  General  Assembly  has,  by  Sec.  7  of  Act  20  of  1882,  delegated 
to  the  Common  Council  the  power  to  pass  an  ordinance  upon  that 
subject,  but  we  are  not  advised  of  any  other  ordinance  than  the  one 
which  is  herein  complained  of. 

That  ordinance  declares  a  penalty  for  non-compliance  with  sn 
order  given  to  repair  any  vault  found  leaky  given  by  an  officer  of 
the  Board  of  Health,  but  it  nowhere  casts,  by  ordinance,  open  any 
particular  person  or  persons  the  duty  of  making  such  repairs. 

Ordinances  regulating  this  subject,  which  do  not  on  their  face 
affirmatively  impose  the  duty  and  specify  the  parties  charged  there- 
with, are,  in  our  opinion,  too  vague  and  uncertain  to  be  made  the 
basis  of  a  penal  or  criminal  action  based  upon  the  ordinances.  The 
ordinance,  in  our  opinion,  is  illegal. 

We  are  of  the  opinion  that  the  judgment  appealed  from  is  not  sus- 
tainable.    For  the  reasons  assigned : 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  and  the  same  is  hereby  annulled,  avoided  and  reversed,  and 
the  suit  dismissed. 

Miller,  J. — I  concur  in  the  decree. 

Mr.  Justice  Blanghard  takes  no  part,  not  having  been  a  mem- 
ber of  the  court  when  the  case  was  argued  and  submitted. 
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I/il I   If £^ 
fa  1145 

INSUBANCE  Company  of  Philadelphia,  and  L'Hotb  &  Co.;."  --1 
L'HoTB  &  Co.  vs.  Penn  Mutual  Life  Insurance  Company — 105  ni 
Consolidated.  ||g^  ^^: 

1.  A  policy  of  life  insarance,  taken  out  by  a  husband  in  favor  of  bis  wife,  can  ^ot  .^^^ 


subsequently  be  assigned  by  him  to  ber  prejudice.    Tbe  doctrine  announced  '>^   ^   ^vvr 
the  Pilcher  case,  33  An.,  and  the  Putnam  case,  42  An.,  sustained  as  the  jurispru-  '^qq   3^5 


dence  of  the  State.  'ToloJ? 

2.  And  it  makes  no  difference  that  he  secured  from  her  what  purports  to  be  an  ^114   659 

assignment,  without  consideration,  of  the  policy  to  him  before  he  assigned  it 
to  his  creditor. 

3.  A  donation  made  in  the  form  of  an  onerous  contract  (without^ consideration 

and  really  intended  as  a  donation  in  disguise)  to  have  effect  as  such  must  be 
passed  before  a  notary  public  and  two  witnesses. 

4.  An  ipnocent  stakeholder,  without  interest  in  a  pending  litigation,  depositing  in 

court,  by  consent  of  the  judge  thereof,  the  full  amount  he  owes,  or  in  his  hands, 
and  which  Is  the  object  of  dispute  between  contesting  claimants,  the  rightful- 
ness of  whose  claims  is  the  subject  of  the  litigation,  should  be  relieved  from 
further  liability,  and  not  Iield  for  interest  and  costs  subsequently  accruing. 

APPEAL  from  the  Civil  District  Conrt  for  the  Parish  of  Orleans. 
Thiardj  J. 


Thomas  J.  Semmes  and  J.  J,  O^ Connor  for  Mrs.  Lambert,  Plaintiff 
and  Appellant. 

Fenner^  Henderson  & Fenner  for  L'Hote  &  Co.,  Plaintiffs,  Appellees. 


Dinkelspiel  <fir  Hart  for  Defendant,  Appellant. 


B,  B.  Howard  and  if.  O.  Hollavider  as  amicus  curiae  on  Application 
for  Rehearing. 


Argned  and  submitted  March  22,  1898. 
Opinion  handed  down  May  2,  1898. 
Rehearing  refused  June  29,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.    In  January,  1891 ,  the  insurance  company,  defend  - 
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ant   herein,  issaed  a  policy  of  insurance  npon  the  life  of  Lonis  H. 
Lambert  for  the  sam  of  ten  thoasand  dollars. 

By  its  terms  this  amount  was  made  payable  to  said  Lambert,  his 
executors,  administrators,  or  assies,  on  the  twentieth  of  January, 
1911.  But  should  he  die  before  that  time,  then  the  amount  was 
made  payable  to  his  wife,  plaintiff  herein,  at  his  death. 

lo  other  words,  it  was  a  twenty* year  endowment  policy,  of  which 
his  wife  was  the  beneficiary  in  the  event  of  his  death  before  the 
lapse  of  the  twenty  years,  and  of  which  he  himself  was  to  be  the 
beneficiary  should  he  be  alive  at  the  maturity  of  the  endowment. 

Something  over  three  years  after  the  issuance  of  the  policy  an 
assignment  thereof  was  made  as  follows:  *' For  value  received  we 
hereby  sell,  assign,  transfer  and  set  over  all  our  right,  title  and  inter* 
est  whatsoever,  of,  in  and  to  twenty -payment  life  policy  No.  69,782 
on  the  life  of  Louis  H.  Lambert  in  the  Penn  Mutual  life  Inanrance 
Company  of  Philadelphia  unto  Louis  H.  Lambert." 

This  was  signed  first  by  the  husband  and  then  by  the  wife,  in  the 
presence  of  witnesses.  As  a  matter  of  fact,  Mrs.  Lambert  received 
no  consideration  from  her  husband  on  account  of  this  assign- 
ment. 

Three  days  later  the  husband,  in  similar  terms,  transferred  all  his 
right,  title  and  interest  in  the  policy  toL'Hote  &Co.  in  trust,  first,  to 
pay  thuiuaeJrsa  any  indebtedness  he  might  be  due  them  when  the 
policy  became  a  claim,  and,  second,  to  pay  the  remainder,  if  any, 
to  him  (the  husband)  or  his  executors,  administrators^  or  assigns. 

These  assignments  were,  respectively,  notified  to  the  insurance 
company. 

The  policy  passed  into  the  possession  of  L'Hote  &  Co.,  who 
advanced  Lambert,  on  the  day  of  the  assignment,  six  hundred  dol- 
lars.   Besides  this  he  owed  them  a  large  amount. 

In  June,  1896,  Lambert,  the  assured,  died. 

From  the  time  they  became  pledgees  of  the  policy  to  the  death  of 
Lambert,  L'Hote  &  Co.  paid  one  thousand  and  fifteen  dollars  and 
seventy-eight  cents  as  premiums  thereon.  Including  this  amount, 
Lambert  was,  at  his  death,  indebted  to  them  in  the  sum  of  twelve 
thousand  nine  hundred  and  sixty -four  dollars  and  seventeen  cents. 

L'Hote  &  Co.  furnished  proofs  of  death  to  the  company  and  de- 
manded payment  of  the  policy.  But  immediately  following  the 
death  of  the  assured,  the  attorneys  of  Mrs.  Lambert  had  served 
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written  notice  on  the  company  that  she  claimed  to  be  legal  owner 
of  the  policy  and  demanded  payment  of  its  proceeds  to  her. 

Under  the  circumstances  the  company  d«»clined  payment  to  either, 
though  admitting  its  liability  on  the  policy. 

Whereupon  Mrs.  Lambert  Instituted  suit  against  the  company  and 
L'Hote  &  Oo. .  She  recites  she  was  induced  by  her  husband  to  assign 
her  interest  in  the  policy  to  him  in  order  that  he  might  transfer  the 
same  to  L'Hote  &Oo.  to  secure  an  indebtedness  he  owed  them;  that 
this  asJBignment  by  her  was  without  consideration,  prohibited  by  law, 
null  and  void;  that  her  husband's  transfer  of  the  policy  to  L'Hote  & 
Go.  could  and  did  convey  no  interest  which  she  possessed  in  it;  and 
that  L'Hote  &  Oo.  were  without  legal  right  to  claim  the  policy  or 
collect  its  proceeds.  She  prayed  judgment  accordingly  and  for  the 
amount  of  the  policy  against  the  company. 

This  was  followed  later  by  an  action  by  L'Hote  &  Oo.  against  the 
company.  They  recited  the  fact  of  the  transfer  of  the  policy  to 
them  by  the  assured  and  their  possession  of  it,  the  prior  renuncia- 
tion or  assignment  of  her  interest  in  it  by  Mrs.  Lambert  to  her  hus- 
band, the  indebtedness  of  the  husband  to  them  at  his  death,  and  the 
assurance  given  them,  both  by  Lambert  and  the  agent  of  the  com- 
pany, that  the  policy  was  the  absolute  property  of  the  husband. 
They  prayed  judgment  against  the  company  for  the  amount  of  the 
policy. 

The  two  suits,  pending  at  the  same  time,  were,  by  order  of  court, 
consolidated. 

L'Hote  &  Oo.,  for  answer  to  the  suit  of  Mrs.  Lambert,  pleaded  the 
same  state  of  facts  set  up  in  their  own  action  on  the  policy  against 
the  company. 

The  latter,  answering  both  suits,  avers  that  it  had  nothing  to  do 
with  the  assignments  which  had  been  made  of  the  policy  beyond 
receiving  notices  thereof;  that  none  of  its  agents  had  any  authority 
to  give  the  assurance,  claimed  by  L'Hote  &  Oo. ;  that  the  policy  was 
the  absolute  property  of  the  assured ;  that  said  assurance,  if  given, 
was  without  the  company's  knowledge  or  consent,  and  is  not  bind- 
ing upon  it,  referring  to  a  clause  in  the  policy  stipulating  that:  '*  In 
no  case  does  the  company  guarantee  the  validity  of  an  assignment." 

It  then,  in  effect,  states  its  position  to  be  that  of  stakeholder 
merely ;  admits  that  it  owes  the  amount  due  under  the  policy ;  is 
ready,  willing  and  anxious  to  pay  the  same  to  the  party  legally 
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entitled  thereto ;  and  that  it  has  not  been  able  safely  to  discbarfce 
the  obligation  becanse  of  the  rival  claims  of  contending  parties. 

It  then,  as  plaintiff  in  reconvention  by  way  of  interpleader,  recites 
it  has  been  compelled  to  employ  counsel  to  defend  two  soits  in  order 
to  be  protected  from  double  liability  in  a  matter  in  which  it  is  with- 
out interest,  tenders  and  deposits  in  court  nine  thousand  seven  bim> 
-dred  and  sixty -nine  dollars  and  eighty-six  cents,  the  exact  amount 
due  under  the  policy,  prays  that  both  claimants  be  ordered  to  accept 
the  tender,  and  to  be  discharged  from  the  suits,  leaving  the  matter 
to  be  settled  between  them,  the  amount  thereof,  deposited,  to  be 
awarded  as  the  court  may  determine  after  due  and  proper  bearing. 

The  judgpnent  below  rejected  the  demand  of  Mrs.  Lambert  and 
decreed  L'Hote  &  Co.  entitled  to  recover  from  the  insurance  company 
nine  thousand  seven  hundred  and  sixty -nine  dollars  and  eighty -six 
cents,  with  legal  interest  from  judicial  demand,  and  that  the  coats  of 
suit  be  paid  jointly  by  the  company  and  Mrs.  Lambert. 

The  company  appeals,  suggesting  error  to  its  prejudice  in  so  far  as 
it  is  condemned  to  pay  interest  and  costs. 

Mrs.  Lambert  appeals  and  asks  reversal  of  the  judgment  rejecting 
her  demand  to  be  decreed  entitled  to  the  amount  due  on  the  policy. 

The  policy,  which  is  the  basis  of  both  suits  (consolidated),  was  a 
contract  between  the  insurance  company  and  the  assured,  out  of 
which  grew  two  distinct  and  independent  obligations  and  two  distinct 
and  independent  rights.  Thus,  the  husband  (the  assured),  if  he 
lived  until  the  year  1911,  was  to  have  the  benefit  of  the  contract;. if 
he  died  before  1911,  the  wife  was  to  have  it.  Hence,  during  the  first 
twenty  years  of  the  life  of  the  policy,  the  obligation  of  the  company 
was  to  the  wife  and  to  her  alone,  and  upon  the  happening  of  the 
event,  which  matared  the  policy,  within  that  period,  she  being  alive, 
no  one  was  to  be  considered,  or  dealt  with,  in  connection  with  its 
settlement  except  herself. 

After  the  lapse  of  the  twenty  years,  the  husband  being  still  alive, 
the  wife,  if  living,  or,  if  dead,  her  heir,  ceased  instantly  to  be  the 
obligee  and  the  husband  became  such  alone  and  the  settlement  of 
the  policy  was  tg  be  made  solely  with  him.  While,  therefore,  both 
the  spouses  were,  in  a  sense,  during  the  first  twenty  years  of  the  life 
of  the  contract  of  insurance,  its  beneficiaries,  the  degree  in  which 
they  respectively  held  this  status  was  different  and  their  rights 
therein    were    separate    and    independent,    the  wife    during    that 
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period  being  the  active  beneficiary,  the  hasband  the  passive^  his 
rights  being  dependent  npon'his  existence  continuing  to  the  end  of 
the  endowment  period.  So,  the  happening  or  falfilment  of  the 
-condition  which  developed  the  poMive  character  of  his  relation  to 
the  policy  into  the  active  beneficiary  thereof,  ended  the  wife's  con- 
nection with  it  as  snch  altogether.  It  follows  that  the  rights  of  both 
-were  conditional.  Hers  did  not  attach  except  upon  the  condition  of 
his  death  before  the  lapse  of  the  twenty  years ;  his  did  not  attach 
-except  upon  the  condition  that  he  lived  through  the  twenty  years. 

This  would  seem  to  demonstrate  that  the  husband  had  an  assign- 
able interest  in  the  policy  independent  of  the  wife.  But  he  could 
-convey  or  assign  no  greater  right  or  interest  in  it  than  he  himself 
possessed. 

The  insurer  and  the  assured  agreed  that  the  place  of  contract 
ehould  be  the  city  of  Philadelphia.  It  is  so  stipulated  in  the  applica- 
tion for  insurance  annexed  to  the  policy,  which  application  is  declared 
to  be  the  basis  of  the  contract. 

They  could  legally  so  stipulate.  Norton  vs.  Pritchard,  106  U.  S. 
124;  Dicey  Conflict  of  Laws,  p.  567. 

The  court  will  take  judicial  cognizance  of  the  fact  that  the  common 
law  is  the  basis  of  the  jurisprudence  of  the  State  of  Pennsylvania,  as 
well  as  judicial  notice  of  what  the  common  law  is.  Copley  vs.  San- 
ford,  Executor,  2  La.  An.  335.  At  common  law  a  stipulation  in  favor 
-of  a  third  person,  if  for  his  benefit,  is  presumed  to  be  accepted  by 
him.  Oliver  vs.  Lake,  3  La.  An.  78.  It  is  familiar  doctrine  that  in 
the  absence  of  proof  of  the  existence  of  a  statute  varying  or  chang- 
ing a  rule  of  the  common  law  in  comman  law  States,  the  courts  will 
presume  the  rule  obtains.  There  was  no  proof  adduced  of  a  contrary 
statute. 

The  wife's  acceptance,  therefore,  of  the  stipulation  in  her  favor  in 
this  policy  of  insurance,  viz. :  that  it  was  to  be  paid  to  her  in  the 
event  of  the  husband's  death  [before  the  lapse  of  the  endowment 
period,  is  presumed. 

So,  the  question,  that  the  stipulation  in  the  contract  in  favor  of  a 
third  person  (the  wife)  was  revoked  before  acceptance,  can  not 
arise.  This  might  be  different  did  the  contention  between  the  par- 
ties, that  a  State  other  than  Louisiana  should  be  the  place  of  contract, 
derogate  from  the  force  and  effect  of'  any  law  prevailing  here 
ioanded   upon  considerations  of  public  order  or  policy.     But  the 
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acceptance  of  such  a  etipnlatioiiy  presomed  by  the  common  law,  may 
be  made,  under  oar  law,  either  by  express  declaration  to  that  effect, 
or  impliedly  by  the  doing  of  some  act  evidencing  the  intention  to 
accept.  0.  O.  1890,  1902,  1810,  1811.  This  being  so,  it  is  difficalt  to 
see  what  public  policy  here  established  is  sought  to  be  avoided  by 
giving  effect  to  the  common  Jaw  doctrine  of  the  presumption  of 
acceptance  of  a  benefit  by  a  third  person  in  whose  favor  made.  We 
do  not  wish  to  be  understood  as  deciding  that  under  our  law  it  is 
necessary  for  a  wife  to  indicate  her  acceptance  of  a  stipulation  of 
insurance  in  her  favor  in  order  to  give  it  validity  or  effect. 

It  is  to  be  observed  that  this  is  not  a  controversy  with  the  insor- 
ance  company  as  to  the  right  of  the  parties  to  recover  from  it.     The 
company  does  not  seek  by  the  application  of  some  law  in  Pennsyl- 
nia  (the  place  of  contract)  to  avoid  a  liability  unquestioned  under 
the  Louisiana  law.     On  the  contrary,  it  admits  its  liability,  and  its 
only  concern  in  the  case  is  to  protect  itself  from  double  liability. 
The  controversy  is  between  two  parties  of  the  same  domicile  (Looist- 
ana)  who  claim  the  money  which  the  company  is  willing  to  pay  to 
the  proper  person;  and  as  both  base  their  claim  on  the  policy,  and 
this  policy  makes  Pennsylvania  the  place  of  contract,  it  would  seem 
that  neither  is  in  a  position  to  dispute  the  applicability  of  the  law 
prevailing  there  so  far  as  the  same  may  properly  be  recognued  as 
affecting  the  matters  at  issue  in  these  suits. 

The  contention  of  Mrs.  Lambert  is  that  being  the  beneficiary  of  the 
policy  in  the  event  of  the  death  of  her  husband  within  the  endow- 
ment period,  and  that  event  having  happened,  she  alone  is  entitled 
to  the  money.  Confronted  by  her  act  assigning  all  her  right,  title 
and  interest  in  the  policy  to  her  husband,  who,  in  turn,  assigned  it  to 
another,  sae  replies  (1)  that  the  assignment  of  the  policy  was  in 
inself  a  contract,  separate  and  distinct  from  the  policy  of  insurance, 
was  made  in  Louisiana,  by  parties  in  Louisiana,  and  is  to  be  governed 
by  the  law  of  Louisiana;  (2)  that  such  a  contract,  being  not  one  of 
those  which  the  law  of  this  State  permits  husbands  and  wives  to 
make  between  themselves  (C.  0.  1790,  2446),  or  permits  the  wife  to 
make  with  another  so  as  to  bind  herself  for  her  husband's  debts  or 
those  of  the  community  (0.  0.  2898),  is  without  effect  and  void;  (3) 
that  if  the  assignment  by  her,  being  without  consideration,  is  classed 
in  the  category  of  donations,  it  is  void  because  not  evidenced  by  an 
authentic  act. 
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The  contention  of  L'Hote  &  Oo.  is  that,  for  a  good  and  valid  con  - 
aideration,  the  policy  was  duly  and  regularly  assigned  and  delivered 
by  the  husband  to  them ;  that  the  wife  at  that  time  had  no  interest 
in  the  policy,having  legally  parted  with  all  her  right,  title  and 
interest  therein  previously  to  her  husband. 

Confronted  with  the  plea  that  the  wife  could  not  by  contract  or 
convention  with  her  husband  part  with  her  right  and  Interest  in  the 
policy,  they  reply  that  the  stipulation  in  a  contract  of  life  insurance 
between  the  assured  and  the  insurer  in  favor  of  a  third  person,  not 
a  party  to  the  contract,  as  beneficiary,  is  a  stipulation  p(mr  autrui, 
and  as  between  the  assured  and  the  beneficiary  is  a  pure  gratuity,  a 
donation,  governed  by  all  the  laws  regulating  donations,  except 
those  relating  to  form ;  that  when  such  beneficiary  is  the  wife  of  the 
assured,  the  stipulation  in  her  favor  falls  within  the  letter  and  spirit 
of  the  rule  announced  in  0.  C.  1749  and  is  revocable  by  the  husband 
at  will ;  that  this  revocation  may  be  either  express  or  tacit,  and  is 
effectively  accomplished  by  any  conduct  of  the  husband  which 
implies  an  intention  to  revoke,  and  the  conduct  of  the  husband  in 
this  case  clearly  evidences  such  an  intention;  and  that  the  rule  of 
law  embodied  in  0.  O.  1749  is  one  founded  apon  considerations  of 
public  policy  and  for  the  preservation  of  public  order,  from  the  force 
of  which  parties  can  not  by  their  conventions  derogate. 

With  great  research  and  ability  counsel  for  L'Hote  &  Co.  support 
these  propositions,  citing  the  decisions  of  the  French  courts  and 
quoting  the  opinions  of  the  learned  jurists  of  France  whose  com- 
mentaries upon  the  Code  Napoleon  have  assisted  so  greatly  in 
moulding  our  own  jurisprudence.  It  must  be  conceded  that  the  French 
authorities  are  full  and  clear  on  the  point  that  all  donations  between 
the  spouses  are  revocable  at  the  will  of  the  donor,  that  this  rule  of 
law  is  founded  upon  considerations  of  public  order  and  policy,  and 
that  a  life  policy  of  insurance  in  favor  of  a  wife  as  the  beneficiary 
thereof  is  a  gift,  a  donation,  in  this  sense,  revocable  at  will  by  the 
husband,  applying  to  the  same  the  provisions  of  Art.  1096  of  the 
Code  Napoleon,  from  which  the  corresponding  article  of  our  Civil 
Code,  1749,  is  taken — being  a  literal  reproduction  of  the  former. 

If  the  question  were  a  new  one  before  our  courts  there  would  seem 
to  be  no  great  difficulty  in  foUowing  this  enlightened  lead. 

But  in  two  cases,  in  comparatively  recent  years,  where  the  wife's 
rights  in  an  insurance  policy  as  against  the  husband's  attempted 
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assignment  of  the  same  to  his  creditors,  underwent  a  carefal  consid- 
eration, a  different  rule  was  established  which  we  feel  called  apon 
to  sustain. 

We  refer  to  Pilchervs.  Ins.  Co.,  33  La.  An.  322,  decided  in  1881, 
:and  Patnam  vs.  Ins.  Co.,  42  La.  An.  740,  decided  in  1890. 

In  both  those  cases,  while  it  was  not  disputed  that  the  taking  ont 
of  the  insurance  by  the  husband  on  his  life  in  favor  of  the  wife  uras 
-a  gift,  a  gratuity,  a  donation  to  her,  his  power,  right  or  authority 
•afterward  to  assign  or  dispose  of  the  policy  for  his  own  benefit  is 
"denied,  and  her  right  and  interest  in  the  policy  is  referred  to  as  her 
separate  property  not  disposable  by  the  husband. 

Indeed,  strong  and  emphatic  language  is  used,  the  coort,  in  the 
first  named  case  at  page  331,  saying:  **  We  hold  that  the  right  of  the 
beneficiary  wife  in  the  policy  could  only  be  terminated  by  its  lapse;" 
and  in  the  latter  case  using  this  language,  quoted  from  the  syUa5u«: 
<'  A  life  insurance  policy  in  which  a  married  woman  is  named  as 
beneficiary  vests  a  complete  title  in  her  as  separate,  paraphernal 
property,  which  can  not  be  pledged  as  security  for  the  debts  of  her 
husband  or  of  the  community." 

When  these  decisions  were  rendered,  0.  O.  1749,  relied  on  now  by 
the  opposition  as  defeating  the  rights  of  this  wife,  stood  as  it  stands 
now.  There  has  been  no  change  of  the  law  in  this  respect.  Counsel 
for  L'Hote  &  Go.  say  in  their  brief,  in  respect  to  the  two  cases 
referred  to:  *^  The  court  in  those  cases  *  *  *  simply  overlooked 
a  plain  and  unambiguous  provision  of  the  Code,"  meaning  Art.  1749. 
It  is  then  said  that  those  decisions  tpake  no  reference  to  the  said 
articles,  or  to  the  authorities  thereunder.  Continuing  they  say: 
**  This  defence  was  not  made,"  and  assert  that  if  it  had  been  there  can 
be  little  doubt  it  would  have  been  sustained.  Again:  '^  The  defend- 
ants in  those  cases  had  a  right  to  waive  these  defences,  and  if  they 
chose  to  do  so,  the  court  was  not  bound  to  apply  them.  The  only 
point  presented  for  determination  in  those  cases  was  whether  such 
contract  of  ijisurance  gave  the  wife  a  vested  interest  before  the  death 
of  her  husband .  The  court  decided  *  *  *  that  it  did ;  that  the  con- 
tract constituted  a  valid  gift  to  the  wife.  If  anybody  had  then  called 
atten(|ion  to  the  fact  that  under  our  law  every  gift  from  husband  to 
wife  during  marriage  is  revocable  at  will  by  the  husband,  we  snbmit 
there  would  have  been  a  different  solution  of  the  cases." 

These  observations  of  counsel  caused  a  reference  to  the  briefs 
filed  on  behalf  of  the  insurance  company  in  the  two  cases  cited. 
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We  fortanately  found  the  brief  in  the  Pilcher  case,  and  its  perasal 
-shows  counsel  to  be  in  error.  The  point  was  there  distinctly  and 
broadly  made  that  constitating  the  wife  the  beneficiary  of  the  policy 
was  a  stipulation  pour  autrui^  which  may  be  revoked  at  any  time 
before  acceptance,  and  various  authorities  were  cited  in  support 
thereof,  including  G.  0.  1749 ;  Merlin,  Questions  de  Droit,  Vol.  6,  p. 
■30,  verbo  Stipulation  pour  autrui;  Code  Napoleon  Annot6  Sirey  et 
'Gilbert,  and  others. 

So  this  defence  was  urged  in  the  two  cases,  but  unsuccessfully. 

We  have  already  shown  that  by  the  common  law  of  Pennsylvania, 
made  the  place  of  contract  by  the  contracting  parties,  the  acceptance 
by  the  wife  of  the  benefit  stipulated  in  her  favor  is  presumed. 

But  if  act  of  hers  signifying  acceptance  were  needed,  it  can  be 
found  in  the  attempted  assignment  of  the  policy  to  her  husband. 
How  cobld  she  assign  if  there  were  no  acceptance,  no  right  vested 
in  her  which  had  become  assignable?  That  act  of  assignment  can  well 
be  given  effect  to  as  evidencing  an  acceptance  of  the  stipulabion 
made  in  her  behalf  in  the  policy,  while,  at  the  same  time,  it  is  with- 
out effect  and  void  as  a  transfer  or  conveyance  of  her  rights. 

It  was  not  one  of  the  contracts  which  our  law  permits  husbands 
and  wives  to  covenant  between  themselves,  nor  allows  the  wife  to 
make  so  as  to  bind  herself  or  her  property  for  her  husband's  debts 
or  those  of  the  community.  0.  C.  1790,  2898,  2446.  It  was  the  case 
•of  a  husband  prevailing  upon  his  wife  to  transfer  her  property  to 
him  without  consideration,  in  order  that  he  might  pledge  it  to  his 
creditor  as  security  for  debt.  This  is  in  the  teeth  of  a  prohibitory 
law  and  is  null.  Nor  could  the  consent  of  the  wife  to  the  arrangement 
infuse  validity  or  legality  into  it. 

The  creditor  or  pledgee,  in  this  instance,  is  charged  with  direct 
notice  of  the  wife's  rights,  for  the  policy  shows  on  its  face  that  she 
was  its  beneficiary  if  the  husband  died  before  the  endowment  period 
had  matured. 

Nor  can  we  assent  to  the  proposition  that  the  assignment  of  the 
policy  by  Mrs.  Lambert  to  her  husband  is  valid  as  a  donation,  as 
contended  for  it  on  the  authority  of  0.  0.  1746.  It  is  quite  true  that 
under  that  article  one  of  the  spouses  may  during  marriage  give  to 
the  other  whatever  he  or  she  might  give  to  a  stranger.  But  this 
must  be  done  pursuant  to  the  directions  of  the  law  relative  to  dona- 
.tions.     C.   C.  1680.     The  donation   of  incorporeal  things,  such  as 
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credits,  rights  or  actions,  maat  be  by  pablic  authentic  act.  This 
assignment  was  not  sach  act.  It  is  sought  to  overcome-  thia  diffi- 
colty,  however,  by  the  contention  that  the  assignment  is  made  in 
the  form  of  a  sale  by  private  [act,  and  thongh  not  a  sale  becaose 
withont  consideration,  it  is  yet  good,  in  this  form  of  an  onerous  con- 
tract, as  a  donation,  although  not  clothed  with  the  formalities  requi- 
site for  the  validity  of  a  donation.  Several  old  decisions  (5  M.  698; 
2  La.  216)  are  cited  as  sastaining  this  view.  These  cases  were 
decided  under  the  Oode  of  1808,  whose  Art.  68  provided  that,  "  all 
acts  containing  donations  must  be  passed  before  a  notary  and  two 
witnesses,"  etc.  An  essential  dilTerence,  both  in  language  and 
effect,  will  be  noted  between  that  article  of  the  Code  of  1808  and 
Art.  1528  of  the  Code  of  1826,  now  Art.  1586  of  the  Revised  Code, 
in  respect  to  the  form  of  donations. 

The  donation  in  the  2  La.  case,  p.  215  (Trahan  vs.  McManus) ,  was 
upheld  because  it  did  not  profess  on  its  face  to  he  a  donation,  though 
it  was  in  reality  one  in  the  guise  of  an  onerous  contract  under  pri- 
vate signature. 

As  it  was  not  an  act  by  its  terms  containing  a  donation,  it  was  held 
not  to  >f!ontravene  the  provisions  of  Art.  53  of  the  then  Code.  Bot 
this  article  was  changed  in  the  Code  of  1825  so  as  to  make  the  law 
declare  that  ''an  act  shall  be  passed  before  a  notary  and  two  wit- 
nesses of  every  donation,"  etc. 

The  2  La.  case,  therefore,  is  not  an  authority  under  the  altered 
conditions.  This  was  pointed  out  in  Brittain  vs.  Richardaon,  3  B. 
81,  where  it  was  declared  that  all  donations  inter  vivos  muBtbe  passed 
before  a  notary  and  two  witnesses.  See  also  10  La.  90;  7  N.  S.  424; 
1  La.  An.  237;  2  La.  An.  766;  15  La.  An.  491;  Farrar  vs.  Michaad, 
22  La.  An.  868. 

The  conclusion  we  announce  on  this  subject  is  that  a  donation 
made  in  the  form  of  an  onerous  contract — that  is  to  say,  an  onerons 
contract  which  is  not  such  because  without  consideration  and  really 
intended  as  a  donation  in  disguise — to  have  effect  as  a  donation  mast 
be  passed  before  a  notary  public  and  two  witnesses. 

The  judgment  below  which  awards  the  proceeds  of  this  life  pol- 
icy to  L'Hote  &  Co.  must  be  reversed. 

But  since  they  paid  as  premiums  on  the  policy  the  sum  of  one 
thousand  and  fifteen  dollars  and  seventy- eight  cents,  they  should 
recover  that  amount  out  of  its  proceeds,  with  legal  interest  from 
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July  6,  1896,  the  date  of  filing  of  first  suit  on  the  policy.  While  the 
earn  so  paid  may  rightly  be  considered  as  advances  made  to  the 
husband  and  charged  on  his  account  current,  it  enured  directly  to 
the  benefit  of  the  policy  and  the  rightful  beneficiary  thereof,  and  it 
would  be  inequitable  not  to  permit  them  to  recover  it  from  the 
proceeds  of  the  policy. 

With  regard  to  the  appeal  by  the  insurance  company  we  do  not 
think  it  should  be  required  to  pay  interest  after  the  date  of  its  sec- 
ond deposit  of  funds  in  court,  June  18,  1897.  The  deposit  first  made, 
February  2,  1897,  WM  insufficient,  in  that'  it  did  not  include  interest 
and  costs  to  that  date.  This  was  later  corrected,  but  not  until  after 
judgment  had  been  rendered  by  the  court  a  qua  and  this  appeal 
taken.  We  believe  It  a  just  principle  to  announce  that  an  innocent 
stakeholder,  without  interest  in  a  pending  litigation,  depositing  in 
court  the  full  amount  he  owes,  or  in  his  hands,  and  which  is  the 
object  of  dispute  between  contesting  claimants,  the  rightfulness  of 
whose  claims  is  the  subject  of  the  litigation,  should  be  relieved  of 
further  liability,  and  not  held  for  interest  and  costs  subsequently 
accruing. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from,  rejecting  the  demand  of  Mrs.  Emma  Olara  Lambert, 
widow,  and  decreeing  L'Hote  &  Co.  entitled  to  recover  from  the 
Penn  Mutual  Insurance  Company  of  Pennsylvania  the  sum  of  nine 
thousand  seven  hundred  and  sixty-nine  dollars  and  eighty-six 
cents,  with  legal  interest  from  November  27,  1896,  until  paid,  be 
annulled,  avoided  and  reversed,  and  proceeding  to  render  such 
judgment  as  should  have  been  rendered  in  the  first  instance,  it  is 
ordered  and  decreed  that  the  said  insurance  company  owed  on  the 
policy  of  insurance  declared  on  in  these  consolidated  suits  the  sum 
of  nine  thousand  seven  hundred  and  sixty -nine  dollars  and  eighty - 
six  cents,  with;legal  interest  thereon  from  July  6,  1896,  until  June 
18,  1897,  and,  in  addition,  a  sam  sufficient  to  pay  the  costs  incurred 
in  the  suit  entitled  Mrs.  Emma  Clara  Lambert  vs.  The  Penn  Mutual 
Life  Insurance  Company  and  L'Hote  &  Co.,  up  to  and  inclusive  of 
June  18,  1897^>^ 

It  is  further  ordered,  etc.,  that  the  sum  of  nine  thousand  seven 
hundred  and  sixty- nine  dollars  and  eighty -six  cents  deposited  in 
court  by  said  insurance  company  on  February  2,  1897,  and  the  fur- 
ther sum  of  three  hundred  and  twelve  dollars  and  sixty  cents,  depos- 
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ited  Jane  18, 1897,  be  accepted  as  an  acquittance  of  said  obligation 
on  tfae  part  of  said  insurance  company. 

It  is  farther  ordered,  etc.,  that  Mrs.  Emma  Clara  Lambert,  widow, 

do  have  and  .recover  from  said  sums  so.  deposited  as  aforesaid,  the 

sum  of  eight  thousand  seven  hundi^ed  and  fifty- four  dollars   and 

-  eight  cents,  with  legal  interest  thereon  from  July  6,  1896,  until  June 

18,  1897. 

It  is  further  ordered,  etc.,  that  L'Hote  &  Co.  do  have  and  recover 
from  said  amounts  so  deposited  as  aforesaid,  the  sum  of  one  thousand 
and  fifteen  dollars  and  seventy- eight  cents,  with  legal  interest 
thereon  from  July  6,  1896,  until  June  18,  1897. 

It  is  further  ordered,  etc.,  that  all  costs  in  suit  numbered  50,270 
on  the  docket  of  the  lower  court  up  to  and  inclasive  of  June  18,  1897, 
be  paid  out  of  the  funds  deposited  in  court  by  the  said  insurance 
company,  any  shortage  thereof,  on  interest  and  costs,  to  be  made 
up  by  said  company ;  and  that  all  costs  incurred  in  suit  numbered 
61,697  on  the  docket  of  the  lower  court,  as  well  as  the  costs  of  this 
appeal,  be  taxed  against  L'Hote  &  Co. 

[The  Chief  Justice  concurs  in  the  order  refusing  the  rehearing. 
Brbaux,  J.,  and  Blanchard,  J.,  dissent,  and  think  a  rehearing 
should  be  granted.] 

Concurring  Opinion. 

Watkins,  J.  In  my  opinion  the  judgment  appealed  from  should 
be  reversed,  because  it  has  been  settled  by  repeated  decisions  of  this 
court  that  a  policy  of  life  insurance  which  is  taken  on  the  life  of  a  hus- 
band, payable  to  his  wife  as  the  beneficiary,  becomes  eo  instanti  tfae 
separate  paraphernal  property  of  the  wife  under  her  administration 
and  control  and  which  can  not  be  surrendered  or  assigned  by  the 
husband. 

But  in  the  course  of  none  of  its  decisions  has  this  court  held  that 
such  a  policy  passed  a  title  to  the  wife  by  donation  inter  vivoa,  not- 
withstanding that  it  has  hold  that  it  was  in  a  certain  sense  a  gratuity. 
The  court  has  had  no  occasion  to  decide  the  character  of  her  title; 
and,  indeed,  it  is  necessarily  innominate. 

The  policy  is  only  payable  upon  the  happening  of  the  death  of  the 
insured,  and  is  specially  conditioned  upon  the  premiums  being 
regularly  paid.  It  must  be  conceded  that  the  wife  has  an  insurable 
interest  in  the  life  of  her  husband,  and  it  has  been  held  to  be  imma- 
terial by  whom  premiums  are  paid. 
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Thus  circamstanced,  the  policy  of  inanrance  possesses  no  element 
of  a  donation  inter  vivos,  neither  in  form  nor  essence. 

A  life  insurance  policy  made  payable  to  wife,  or  wife  and  children 
as  beneficiary,  or  beneficiaries,  is  separate  property  of  the  benefi- 
ciary and  beyond  the  control  of  the  hnsband.  Pilcher  vs.  New  York 
Life  Ins.  Co.,  38  An.  at  p  324  (at  bottom) ;  citing  Succession  .of 
Kugler,  23  An.  466 ;  Succession  of  Hearing,  26  An.  326 ;  Succession 
of  Olark,  27  An.  269;  Succession  of  Bofenschen,  29  An.  714,  p.  32& 
(at  top  and  in  centre  of  the  page) . 

In  opinion  on  rehearing  by  Judge  Fenner  (pp.  330,  331)  is  found 
the  following  expression,  viz. : 

'<  The  gift  to  her  had  been  fully  executed  and  the  resultant  iliterest 
was  Jier  separate  and  indefeasible  property, ^^     (My  italics.) 

Again : 

<<  If  such  an  assignment  had  been  made  it  would  have  been  illegal, 
null  and  void,  and  would  not  have  divested  Mrs.  Pilcher's  interest 
in  the  policy,  which  would  have  continued  unimpaired  as  long  as  thQ 
policy,' '  etc. 

(P.  331)     <^  If,  as  held  in  Louisiana,  in  repeated  decisions,  the 
insurance  by  the  husband  for  the  benefit  of  his  wife,  is  such  a  valid 
gratuity  in  her  favor  as  to  make  her  right  under  the  policy  at  his 
death  her  absolute  and  separate  estate,    the  like   effect  logically 
attaches  pro  tanto  to  the  valuable  interest  under  the  policy,"  etc. 

In  Putnam  vs.  Insurance  Company,  42  An.  739,  under  circnm* 
stances  quite  similiar  to  those  stated  in  the  Pilcher  case,  we  said: 

"In  law  this  policy" — the  one  in  which  Mary  S.  Putnam  was: 
named  as  the  beneficiary — "inured  to  her  separate,  paraphernal 
benefit;  though  not  separate  in  property  from  husband,  the  insured,, 
and  its  character  of  paraphernal  property  could  not  be  changed  to 
that  of  separate  property  of  the  husband,  nor  that  of  the  community 
without  her  consent,  lawfully  obtained.  As  such  it  could  not  be 
placed  as  security  for  the  husband's  debts.  To  this  effect  are  many 
authorities"— citing  the  Pilcher  case  and  the  decisions  therein  cited. 

In  addition  thereto,  the  opinion  cites  the  following  cases,  viz. : 

Lemon  vs.  Life  Insurf^nce  Co.,  38  Conn.  294;  Barey  vs.  Bruno,  71 
N.  Y.  62;  Barey  vs.  Life  Insurance  Company,  69  N.  Y.  687;  Dalton 
vs.  Willner,  62  N.  Y.  312;  Burroughs  vs.  Life  Insurance  Co.,  97  Mass. 
860;  Knickerbocker  Life  Insurance  Co.  vs.  Wiltz,  99  Mass.  169;  Life 
Insurance  Co.  vs.  Burroughs,  34  Conn.  306 ;  Chopin  vs.  Fellows,  36 
Conn.  132;  Bliss  on  Life  Insurance,  Sec.  348. 


^    US  aSj 
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In  Staart  va.  Sntcllffe,  46  An.  240,  the  life  insaranoe  policy  was 
made  payable  to  the  aasared,  hia  ezecntora,  administrators  or 
assigns,  and  same  was  during  the  life  of  Wm.  Staart,  who  bouRht  the 
policy,  assigned  to  John  Klien  as  collateral  security  for  debt;  bat 
while  recognizing  the  validity  of  that  assignment,  we  drew  a  distinc- 
tion between  that  character  of  policy  and  one  made  payable  to  the 
wife,  or  wife  and  children  of  the  assured.  We  quoted  with  approval 
the  following  extract  from  the  Hearing  case,  viz. : 

'<  If  the  policy  issues  to  the  wife  the  amount  stipulated  belongs  to 
her  when  the  event  insured  against  happens,  and  she  can  not  be 
forced  to  inventory  it  as  a  part  of  her  husband's  estate.  The  object  he 
had  in  view  would  be  defeated  if  a  contrary  doctrine  prevailed." 

Succession  of  Hearing,  26  An.  326.  The  opinion  then  qnotee  and 
affirms  the  Putnam  and  Pitcher  cases  in  terms. 

In  Tutorship  of  Crane,  47  An.  896,  we  said : 

*^  It  has  been  settled  by  repeated  decisions  of  this  court  that  money 
which  is  collected  after  death  of  the  husband  or  the  father,  upon  a 
policy  of  life  insurance  made  payable  to  his  wife  and  children,  is  not 
an  asset  of  the  matrimonial  community,  but  of  their  separate  estate," 
citing  with  approval  all  of  the  foregoing  authorities. 

In  each  of  the  four  cases  cited  the  same  principles  of  law  were 
announced,  and  have  been  steadily  maintained,  and  of  their  absolute 
correctness,  in  my  opinion,  there  can  be  no  doubt. 

But  if  their  correctness  be  doubtful,  the  rule  of  stare  decisis  should 
be  maintained,  and  the  rights  of  the  wife  and  children  protected 
against  the  creditors  of  impecunious  fathers  and  husbands. 

For  these  additional  reasons  I  concur  in  the  opinion  of  the  majority. 


iS^sS  No.  12,886. 

4U1888 

Mrs.  Geo.  C.  Terry  and  Husband  vs.  Mrs.  Lizzie  S.  Oilkesom, 

Executrix,  et  als. 

In  oaae  the  form  of  a  salo  is  resorted  to  for  the  purpose  of  obtaining  the  apparent 
security  of  a  special  mortgage  and  vendor's  Hen,  It  will  be  treated  as  a  mort* 
gage  pure  and  simple  in  an  action  by  the  wife  who  enjoins  Its  execution  In 
executory  proceedings  on  the  charge  of  simulation  aqd  illegality  as  an  effort 
to  bind  her  paraphernal  property  for  the  Individual  IndeMedneas  of  her  has- 
band.  And,  that,  being  so  considered,  same  draws  to  It  all  the  legal  conse- 
quences which  attend  a  mortgage  In  fact  which  has  been  executed  for  like 
purposes. 


S' 
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APPEAL  from  the  Fifth  Jadicial  District  Ooart  for  the  Parish  of 
Ooachita.     Pbets,  J. 

A.  A.  Ounhy  for  Piaintiff,  Appellant. 


Munholland  &  Munholland  for  Defendant  and  Appellant. 


Argued  and  submitted  May  81,  1898. 
Opinion  handed  down  June  24,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  In  December  of  1897  defendant  obtained  an  order  of 
seizure  and  sale  in  the  foreclosure  of  a  special  mortgage  of  three 
thousand  dollars  and  interest  on  the  plaintiff's  *Lyndhnrst'  planta- 
tion in  the  parish  of  Ouachita,  and  the  latter  enjoined  said  executory 
proceedings  on  the  ground,  principally,  that  the  note  and  mortgage 
were  executed  exclusively  for  the  purpose  of  securing  a  debt  her 
husband  that  was  due  to  John  M.  Gilkeson,  of  whom  the  defendant  is 
executrix. 

On  the  trial  the  plaintiff's  injunction  was  perpetuated  and  the 
mortgiCfire  was  annulled  and  its  registry  ordered  canceled  and  erased 
from  the  record,  on  the  ground  that  same  was  given  as  security  for 
the  debt  of  her  husband,  in  violation  of  a  prohibitory  law  of 
Louisiana,  and  therefore  void. 

It  further  ordered  and  decreed  that  there  be  judgment  in  favor  of 
the  defendant  in  reconvention  for  the  amount  of  certain  taxes  which 
J.  M.  Gilkeson  had  paid  upon  the  property  mortgaged. 

Each  of  the  parties  prosecuted  an  appeal  from  so  much  of  the 
judgment  as  was  considered  prejudicial  to  them,  respectively. 

The  theory  of  the  plaintiff  is  that  she  is  owner  of  the  property  in 
question  as  her  own  separate  paraphernal  property,  under  her 
administration  and  control,  as  an  inheritance  from  her  deceased 
father,  who  was  a  citizen  and  resident  of  the  State  of  Louisiana, 
where  he  died  possessed  of  said  property;  and  that  she  being  a  citi- 
zen of  this  State  inherited  same  at  her  father's  death,  and  was 
there  married  to  her  husband.  Col.  Ira  0.  Terry,  of  St.  Louis,  Mo., 
at  which  place  their  matrimonial  domicile  was  thereafter  established. 
66 
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That  *'on  the  15th  of  December,  1894,  in  order  to  secure  a  debt 
of  her  husband  to  John  M.  Gilkeson,  of  St.  Louis,  (she)  made  a  pre- 
tended sale  of  said  property  to  J.  M.  Gilkeson  for  the  pretended 
price  of  ten  thousand  dollars  in  cash  in  hand  paid,  when  in  fact  no 
price  was  paid  whatever,  and  no  sale  was  made  except  on  paper. 
That  on  the  same  day  said  J.  M.  Gilkeson  pretei^ded  to  sell  and  con- 
vey said  property  back  to  (her)  for  the  price  of  ten  thousand  dollars,. 
acknowledfipinK  the  receipt  of  seven  thousand  dollars  in  cash,  when 
in  fact  no  cash  was  paid,  and  for  the  balance  of  said  pretended  price 
(she)  executed  a  note  for  three  thousand  dollars  dae  January  1, 
1898,  and  three  notes  of  two  hundred  and  forty  dollars,  each,  for  the 
/interest  on  said  three  thousand  dollar  note;''  and  that  to  secare  the 
payment  of  those  several  notes,  the  aforesaid  mortgage  was  ^ven. 

She  further^represents  that  these  transfers  were  simply  intended 
to  operate  a  mortgage  on  her  separate  property  to  secure  a  debt  of 
her  husband ;  and  that  she'' received  no  part  of  the  consideration  for 
said  mortgage  note  and  interest  notes ;  and  that  same  did  not  in  any 
manner  inure  to  the  benefit  of  her  separate  property  or  estate. 

That  said  act  of  mortgage,  disguised  as  a  sale,  is  and  was  in  plain 
and  direct  contravention  of  a  prohibitory  law  of  the  State  of  Lonis* 
iana,  and,  therefore,  null  and  void  absolutely. 

'    That  she  was  not  examined  by  a  judge  and  none  of  the  forms  of 
law  for  binding  the  real  property  of  a  marred  woman  were  observed ; 
'  and  t  hat  the  pretended  sale   of  her   property  was  a  simulation  and 
disguise  for  the  mortgage  aforesajd. 

Apprehending  that  the  defendant  intended  and  would  attempt  to 
seize  her  property  in  the  attempted  enforcement  of  said  mortgage, 
plaintiff  prayed  for  and  obtained  an  injunction — she  having  at  that 
time  already  obtained  the  order  of  seizure  and  sale. 
-  Her  prayer  conforms  to  her  allegations. 

The  defendant  tendered  an  exception  of  no  cause  of  action,  and  on 
the  same  filed  an  extended  answer,  the  principal  points  of  which  are 
the  following,  viz. : 

That  the  defendant  admits  that  the  act  of  sale  from  plaintiff  to 
Gilkeson  was  executed  before  a  notary  and  Louisiana  commissioner 
of  deeds  in  St.  Louis,  Missouri,  and  that  the  property  thereby  con- 
veyed and  mortgaged  '*was  inherited  by  the  plaintiff  from  her 
.parents  as  alleged,  and  as  such  was  her  paraphernal  property." 

But  the  averment  is  made  that   no  law  of  the  State  '*  prohibits  a 
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married  woma(n  from  alienating  her  paraphernal  immovablefl,  nor 
from  graving  a  vendor's  priviege  on  same  to  a  person  acting  in  good 
faith,  for  a  valnable  consideration  accraing  to  her  separate  benefit." 

That  said  deed,  mortgage  and  note  evidenced  real,  serioas  and 
bona  fide  transactions,  and  the  note  and  mortgage  are  binding  on  the 
property  of  the  plaintiff. 

That  a  part  of  the  three  thousand  dollar  note  had  for  its  consider- 
ation an  individual  note  of  the  plaintiff  for  fifteen  hundred  dollars, 
which  she  executed  in  favor  of  Gilkeson-Sloss  Commission  Oomj^any 
on  the  first  of  February,  1895,  which  was  secured  by  a  special  mort- 
gage contemporaneous  therewith. 

That  the  plaintiff  ^^  was  duly  authorized  to  make  the  mortgage 
(enjoined)  by  examination  before  a  competent  judge,  and  that  a^ 
certificate  was  duly  issued  from  Hon.  R.  W.  Richardson,  then  judge 
of  the  Fifth  District  Court  of  the  parish  of  Ouachita,  and  that  said 
mortgage  was  duly  executed  and  signed  by  Lewis  D.  Allen,  Jr.,  who 
bore  an  authenticated  special  power  of  attorney  from  the  plaintiff  to 
Execute  the  name,"  etc. 

The  further  averment  is  made  that  one  hundred  and  sixty- nine 
dollars  and  eighty -nine  cents  of  the  three  thousand  dollars  was  paid 
to  James  G.  Trimble,  in  the  redemption  of  the  property  mortgaged, 
from  the  tax  sale,  and  which  she  had  permitted  to  go  to  sale  for  the 
non-payment  of  delinquent  taxes,  on  July  28,  1894 — it  having  been 
redeemed  on  January  10,  1896. 

That  the  remainder  of  the  three  thousand  dollars  was  paid  "  to  the 
plaintiff  or  her  authorized  agent  and  husband,  I.  0.  Terry,  who  was 
dieting  as  nuch  from  1880  to  1897,  on  drafts  and  acceptances  from 
time  to  time;  and  that  said  sums  were  expended  in  payment  for 
improvements  on  the  said  plantation  of  the  plaintiff,  and  in  the 
•expense  of  making  crops  there'on. 

''That  at  the  time  of  these  transactions,  as  at  the  present  time, 
the  plaintiff  was  leasing  and  conducting  her  said  Cyndhurst  planta- 
tion for  herxiwn  separate  account  and  benefit." 

Then  follows  the  allegation  of  the  wrongful  issuance  of  the  writ 
of  injunction  and  the  consequent  damages — aggregating  eight  hun- 
dred dollars. 

Assuming  the  character  of  plaintiff  in  reconvention,  the  defendant 
<$laimB  that  the  plaintiff  is  indebted  to  her  in  the  further  sum  of 
one  hundred  and  forty- four  dollars  and  ten  cents,  with  interest  from 
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the  6th  of  June,  1896,  for  taxes  paid  by  J.  M.  Gilkesoc  on  tbe  prop- 
erty of  tbe  plaintiff  for  the  year  1896,  '*a8  more  fally  appears  by  a 
draft,  drawn  by  her  husband  as  agent,  and  tax  receipt  from  I>-  A. 
Johnson,  sheriff  and  tax  collector  of  the  parish  of  Ouachita,"  etc. 

Then  follow  the  general  averments,  viz. : 

''  That  the  mortgage  and  vendor's  lien  be  declared  valid  juid 
enforced  and  that  same  be  declared  of  fall  force  and  effect  and 
binding  and  executory  on  plaintiff's  property." 

Her  prayer  is  in  conformity  with  the  foregoing  allegations,  and 
in  addition  thereto  she  makes  the  following  special  prayer,  viz.  : 

*'  Respondent  prays  in  the  alternative,  that  if  for  any  cause  the 
special  mortgage  should  be  annulled  and  the  injunction  sustained, 
that  respondent  may  have  personal  judgment  against  the  plaintiff  in 
reconvention  for  and  in  the  full  sum  of  three  thousand  eight  hundred 
and  sixty -four  dollars  and  ten  cents,  with  eight  per  cent,  per 
annum  interest,"  etc.,  *  *  *  or  such  portion  of  such  aggre^^ate 
amount  as  is  proved  to  have  inured  to  plaintiff's  separate  and  exclu- 
sive benefit  and  to  the  improvement  of  her  paraphernal  property." 

The  effect  of  the  averments  of  the  defendants  taken  as  judicial 
admissions  of  the  facts  involved  and  necessary  to  a  ^proper  decision 
of  this  case  are  the  following,  viz. : 

1.  The  act  of  sale  from  the  plaintiff  to  J.  M.  Qilkeson  was  executed 
before  a  notary  and  Louisiana  commissioner  of  deeds  in  St.  Louis, 
Missouri. 

2.  That  the  property  thereby  conveyed  was  separate  paraphernal 
property  of  the  wife  which  came  to  her  as  an  Inheritance  from  be^ 
parents  as  alleged  in  the  plaintiff's  petition. 

3.  That  a  part  of  the  consideration  of  the  three  thousand  dollar 
note»  which  is  the  subject  of  the  executory  proceedings  which  are 
enjoined,  was  a  note  for  one  thousand  five  hundred  dollars  which 
plaintiff  had  executed  on  the  1st  of  February,  1895,  in  favor  of  Gilke- 
Bon-Sloss  Commission  Company;  that  one  hundred  and  sixty-nine 
dollars  and  eighty*  nine  cents  was  the  amount  J.  M.  Gilkeson  had 
expended  in  the  redemption  of  her  property  from  tax  sale,  and  that 
the  remainder  of  that  sum  was  paid  to  the  plaintiff  through  her 
husband,  who  was  acting  as  her  general  agent  ''on  drafts  and 
acceptances  from  time  to  time,"  and  which  sums  *'  were  expended 
in  payment  for  improvements  on  the  plaintiff's  plantation  and  in  the 
expense  of  making  crops  on  the  same." 
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4.  Tliat  plaintiff  was  duly  authorized  to  make  the  mortgage 
enjoined  by  examination  before  Jadge  R.  W.  Richardson  of  the  Fifth 
Jadieial  District,  who  gave  a  proper  certificate  of  authorization 
therefor. 

5.  That  ''  said  mortgage  was  duly  ezecated  "  and  signed  by  an 
agent  who  had  been  specially  authorized  for  that  purpose. 

6.  '*  That  at  the  time  of  these  transactions,  as  at  the  present  time, 
the  plaintiff  was  leasing  and  conducting  her  said  Lyndhurst  planta- 
tion for  her  own  separate  account  and  benefit." 

These  admissions,  taken  collectively,  plainly  imply  and  import 
that  the  plaintiff  was  the  owner  of  this  Louisiana  plantation  in  her 
own  separate  paraphernal  right ;  that  the  proceeding^  evidenced  or 
were  intended  to  evidence  a  mortgage  upon  this  separate  property 
ostensibly  for  three  thousand  dollars,  which  she  owned,  but  which 
amount  was  chiefly  made  up  of  drafts  and  acceptances  for  her  hus- 
band and  amounts  alleged  to  have  been  expended  in  improve- 
ments of  plaintiff's  plantation  and  expenses  in  making  crops  on  her 
plantation. 

In  other  words,  the  answer,  in  effect,  admits  that  there  was  no 
consideration  for  the  sale  from  plain tiif  to  Gilkeson  which  was  exe- 
cuted in  St.  Louis,  but  that  it  was  only  a  means  resorted  to  of  plac- 
ing the  property  in  his  hands  so  that  he  could  subsequently  reconvey 
it  to  her  and  thus  obtain  a  conventional  mortgage  and  vendor's  lien 
that  could  be  enforced  by  executory  proceedings  and  sale.  This 
idea  is  further  reinforced  by  the  fact  that  an  application  was  made 
to  a  Louisiana  judge  to  grant  a  certificate  of  authorization  for  that 
purpose,  and  the  judge  signed  a  certificate,  notwithstanding  it  pos- 
sessed the  form  of  a  sale  with  mortgage  retained  therein.  But  that 
^certificate  was  unavailing  for  any  necessary  purpose  for  the  reason 
that  it  is  made  a  condition  precedent  that  the  judge  must  examine 
the  wife  at  chambers,  separate  and  apart  from  the  husband,  '^  touch- 
ing the  objects  for  which  the  money  is  to  be  borrowed,  or  the  debt  to 
be  coniracted,^^     R.  C.  0.  127. 

And  that  article  further  distinctly,  provides  that  *Mf  he  shall 
ascertain  either  one  or  the  other  are  for  her  husband's  debts,  or  for 
his  separate  benefit  or  advantage,"  he  shall  not  grant  his  certificate. 
Ibid.     Berwick,  Wife,  vs.  Sheriff^  49  An.  201. 

The  admiMions  in  the  answer  clearly  show  that  the  wife  was  never 
examined  by  the  judge  who  granted  the  certificate ;   and  further, 
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that  had  she  been  examined  by  the  judge  it  would  inevitably  have 
been  made  to  appear  that  the  three  thousand  dollars  was  princi* 
pally  made  up  of  drafts  and  acceptances  of  the  husband  while  acting 
as  general  agent  of  his  wife. 

Not  only  so,  but  that  notwithstanding  the  plaintiff  is  admitted  to 
have  been  at  the  time  in  possession  of  her  property,  leasing  same  to 
tenants,  and  conducting  her  own  business  for  herself,  that  a  lax^ 
part  of  the  three  thousand  dollars  was  <*  expended  in  payment  for 
improvements  on  the  plantation  of  the  plaintiff  and  in  the  expanse  of 
making  crops  on  the  same." 

This  statement  is  very  confusing,  to  say  the  least  of  it. 

If  the  plaintiff  was  operating  the  plantation  for  herself,  on  her  own 
account,  and  leasing  it,  it  ought  reasonably  to  have  been  sufDciently 
remunerative  to  have  kept  improvements  paid  for,  without  incur- 
ring an  additional  debt  therefor;  and  that  will  be  taken  for  granted 
in  the  absence  of  countervailing  evidence. 

If  the  plaintiff  was  administering  her  own  plantation,  leasing  it, 
then  she  had  no  occasion  for  the  services  of  an  agent  in  the  premises, 
general  or  special. 

If  the  plaintiff  was  leasing  her  plantation  she  evidently  had  no 
occasion  for  the  expenditure  of  these  large  sums  of  money  *'  in  the 
expense  of  making  crops  thereon.'' 

Prom  the  quotation  we  have  made  from  the  defendant's  prayer, 
demanding  personal  judgment  against  the  plaintiff,  this  proceeding 
has  been  converted  from  one  via  executiva  to  one  via  ordinaria,  and 
one  of  the  consequences  of  this  change  is  that  the  defendant  becomea 
a  plaintiff  pro  hac  vice. 

Under  these  circumstances,  if  she  was  not  otherwise^whicb 
we  are  not  prepared  to  concede — the  executrix  carries  the  burden 
of  establishing  the  fact,  that  the  debt  demanded  inured  to 
the  plaintiff's  separate  and  paraphernal  benefit,  or  that  of  her  para- 
phernal property ;  because  the  requirements  of  the  Code,  with  refer- 
ence to  their  private  examination  by  the  judge,  were  not  attempted 
to  have  been  complied  with. 

The  proof  clearly  shows  that  plaintiff's  husband  paid  the  taxes 
claimed  in  the  answer,  as  well  as  the  redemption  price  of  the  land. 
The  receipts  were  taken  in  his  name ;  and  the  plaintiff  swears  they 
were  so  paid.  If  Gilkeson  let  Colonel  Terry  have  the  money,  that 
circumstance  does  not  constitute  the  plaintiff  his  debtor.    The  proof 
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shows  that  he  owned  a  plantation  in  the  parish  of  Oaachita 
in  the  immediate  vicinity  of  that  of  his  wife.  He  therefore  had 
means  of  his  own  at  his  command.  And  the  proof  farther  shows 
that  he  was  the  owner  of  an  Interest  in  the  tract  of  land  that  was 
redeemed  from  the  tax  sale. 

With  regard  to  the  note  and  mortgage  of  one  thousand  five 
linndred  dollars  which  figures  in  these  proceedings,  the  emphatic 
statement  of  the  plaintiff  as  a  witness,  frequently  repeated,  is  that 
that  mortgage  was  given  to  secure  an  obligation  of  her  husband  to 
Oilkeson-Sloss  Oommission  Company,  *'  for  moneys  advanced  to 
/iim  to  buy  cotton  with ; "  and  that  her  husband  subsequently  paid 
the  debt,  but,  for  some  reason,  did  not  get  possession  of  the  note. 
In  confirmation  of  that  statement  she  annexed  the  contract  between 
them  to  her  testimony.     Her  husband  was  not  permitted  to  testify. 

We  are  of  opinion  that  the  whole  case  is  with  the  plaintiff. 

Defendant's  counsel  have  made  ^^  the  best  out  of  a  bad  bargain." 

Entertaining  these  views,  the  judgment  appealed  from  must  be 
amended  in  favor  of  the  plaintiff. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  so  amended  as  to  perpetuate  plaintiff's  injunction  in  its 
entirety  and  to  reject  the  defendant's  demands  for  taxes  paid,  and 
reimbursement  for  moneys  expended  in  redemption  of  land  sold  for 
taxes. 

And  that  as  thus  amended  the  judgment  be  affirmed ;  and  that  the 
defendant  be  adjudged  to  pay  all  costs  of  both  courts. 


No.  12,568. 

METROPOLITAN  BANK  VS.    AARONS-MBNDBLSOHN   OOMPANY,   LtD. 

On  Motion  to  Dismiss. 

The  extended  retarn  day  for  the  filing  of  the  transcript  of  appeal  occurring  on  a 
din  non,  the  appellant  Is  entitled  to  the  whole  of  the  next  day  to  file  same,  or  to 
apply  for  an  additional  extension—the  extended  retarn  day  not  having 
oeciirred  In  term  time. 

ON  THK  Mbrits. 

In  a  salt  to  make  the  defendant  the  purchaser  of  property  from  insolvent  debtors, 
liable  on  the  ground,  the  defendant  aided  the  debtors  In  defrauding  their 
creditors,  the  price  paid  by  him  must  have  the  weight  given  to  it  in  the  revoo- 
atory  action 
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If  the  price  is  adequate  the  sale  will  not  be  set  aside  because  the  debtors  applied 

the  price  to  pay  one  of  the  creditors,  though  the  purchaser  may  barebees 

Informed  of  that  intended  application  of  the  price. 
The  revocatory  action  is  the  remedy  under  our  law  for  creditors  seekisgrelid 

against  sales  or  other  dispositions  of  the  debtor's  property  in  fraud  of  cred- 

tors.    Civil  Code,  Arts.  1970, 197S,  1982, 1989,  et  teg. 

APPEAL  from  the  Civil  District  Coart  for  the  Parish  of  Orleans 
Monroe^  J, 


Lazarus,  Moore  A  Luce  and  Dinkelspiel  &  Hart  for  E.  Blanc,  Re- 
ceiver, Plaintiff,  Appellant. 


Farrar  <&  Lemle  for  Elias  Aarons,  Defendant,  Appellee. 


Sabmitted  on  motion  to  dismiss,  December  18,  1897. 
Motion  overruled  and  opinion  handed  down  December  28, 1897. 
Argued  and  submitted  May  6,  1898. 
Opinion  handed  down  June  13,  1898. 

Application  for  rehearing  withdrawn  by  consent  November  10, 
1898. 

On  Motion  to  Dismiss  Appeal. 

W ATKINS,  J.  The  ground  upon  which  the  appellee  seeks  to  dtBrnias 
this  appeal  is  that  the  appellant's  second  extension  of  the  retnm 
day  thereof  had  neither  been  requested  of  this  court  or  granted  by  it 
until  after  the  date  when  the  first  extension  had  expired — the  order 
of  the  court  granting  the  first  extension  having  extended  the  time 
for  the  return  of  the  appeal  to  the  first  Monday  and  first  d^  ^^ 
November,  1897,  and  that  granting  the  second  extension  haTiog 
been  made  on  the  second  day  of  November,  1897. 

The  application  for  the  second  extension  of  the  returo  day  of  tbe 
appeal  was  filed  on  the  second  day  of  November,  1897,  and  the  order 
of  this  court  granted  an  extension  on  and  allowed  three  judicial  days 
thereafter  within  which  to  file  the  transcript  of  appeal — that  is,  vntil 
the  4th  of  November,  1897,  the  court  being  in  session.  And  in  con- 
formity with  that  order  the  transcript  of  appeal  was  filed  in  ^ 
court  on  the  4th  of  November,  1897.  The  first  Monday  was  the  ^ 
day  of  November,  1897. 

True  it  is  that  in  the  first  application  which  was  made  by  the 
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appellant  for  the  extension  of  the  return  day  for  the  pnrpose  of 
affording  the  clerk  time  to  prepare  the  transcript,  the  first  Monday 
of  November,  1897,  was  mentioned  as  the  date  to  which  the  time 
was  extended,  and  that  the  order  of  the  court  conformed  to  said 
sugfi^eation. 

Bat  it  is  equally  true  that  said  averment  and  order  were  in  exact 
conformity  with  the  language  of  the  Oonstitution,  viz. : 

"The  Supreme  Court  shall  hold  its  sessions  in  the  city  of  New 
Orleans  from  the  first  Monday  in  the  month  of  November j^^  etc.  Art.  84. 
That  it  so  happened  this  year,  1897,  that  the  first  Monday  of 
November  occurred  upon  the  first  day  of  that  month,  relieves  the 
appellant  from  the  necessity  -of  strict  compliance  with  the  order  of 
court  extending  the  return  day — the  first  day  of  November  being 
under  the  law  a  day  of  public  rest,  and  a  legal  *'  holiday,"  or  dies 
non.     Act  93  of  1892. 

That  statute  declares  that  all  commercial  paper  which  shall  by  law 
or  commercial  usage  be  required  to  be  protested  for  non* payment 
*'  shall  be  deemed  to  be  due,  and  shall  be  due  and  payable  on  the 
first  day  not  a  Sunday  or  legal  holiday  succeeding  the  third,  or  last 
day  of  g^ace,  if  the  third  or  last  day  of  grace  be  a  Sunday  or  legal 
holiday,"  etc. 

It  seems  but  reasonable  and  just  that  a  like  interpretation  should 
be  by  this  court  placed  upon  this  statute  with  regard  to  the  return 
day  for  appeals,  in  that  it  equally  affects  all  judicial  proceedings, 
and  stays  and  restrains  judicial  action  thereon  upon  dies  non. 

The  decision  of  the  court  in  Bienvenn  vs.  Factors  and  Traders 
Insurance  Company,  28  An.  901,  is  not  in  point,  for  the  court  say: 
'*  The  question  presented  is,  has  the  appellant  a  delay  of  grace 
for  filing  the  transcript  after  the  day  to  which  the  return  is  extended 
if  BQch  extended  return  day  is  not  a  judicial  though  a  legal  dayf 
^'The  question  must  be  answered  in  the  negative. 
**  It  is  well  settled  that  no  days  of  g^ace  are  allowed  after  the  day 
to  which  the  extension  is  granted. 

'*  The  further  time  g^nted  for  bringing  up  the  appeal,  under  Art. 
888,  C.  P.,  is  simply  an  extension  of  the  days  o^  grace,  a  postpon^g 
of  the  return  day  by  order  of  the  court,  which  becomes  fixed,  if  not 
moved  or  postponed,  by  antecedent  order  of  the  court.* ^ 

Coonsel  for  the  appellee  cites  and  much  relies  upon  the  decision 
of  oar  immediate  predecessors  in  Sun  Mutual  Insurance  Company 
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V8.  Byniun,  82  An.  28,  and  it  is  true  that  their  citation  thef^Raj 
does  support  their  proposition,  bat  the  quotation  made  is  fitntk 
syliabns  and  not  from  the  opinion. 

The  coort  in  that  opinion  refers  to  the  case  of  Snrrat  ▼>.  L'Hot^ 
then  recently  decided,  and  said: 

''  We  held  that  when  an  extension  is  granted  to  a  day  noii*ien 
time,  the  transcript  may  be  filed  on  the  first  day  of  the  ensaiai 
term,  and,  as  here,  the  term  of  this  court  commences  on  the  fiis 
Monday  in  November  anci  lasts  antil  the  end  of  May,  and  as  it  w» 
duriny  term  time  that  the  delay  was  extended  and  exptredy  the  appel- 
lants conld  have  preserved  their  right  by  simply  applying  tot  i 
fnrther  extension." 

It  is  plain  that  the  syllabus  of  that  case  disagrees  with  the  text. 

In  that  case  the  return  day  was  extended  during  term  time,  and 
that  day  arrived  and  the  delay  expired  in  term  time;  but  in  tbe 
instant  case  the  delay  expired  on  a  day  when  the  court  was  not  is 
session  and  had  not  convened  because  the  day  fixed  for  the  exteo- 
sion  and  for  the  convocation  of  the  court  was  not  a  legal  day  but  ft 
dies  non. 

Under  this  state  of  facts  it  was  utterly  beyond  the  power  of  tbe 
appellant  to  have  obtained  a  further  extension,  because  the  couit 
had  not  convened  for  the  term,  and  could  not  convene  on  the  date 
fixed  in  the  Constitution  because  it  was  not  a  legal  day. 

In  State  ex  rel.  Luling  vs.  Judge,  24  An.  883,  it  was  said  by  the 
court: 

*'*'  It  appears  that  the  return  day  as  extended  was  the  28th  of 
February,  which  was  Sunday.     •     •     * 

*'  The  return  day  occurring  on  Sunday,  we  think  the  appellant 
was  entitled  to  the  whole  of  the  next  day  to  file  his  appeal." 

Applying  the  principle  announced  in  that  opinion  to  this  case,  the 
appellant  was  legally  entitled  to  apply  on  the  day  he  did  for  an  addi- 
tional extension  of  the  return  day. 

In  our  examination  of  the  case  cited,  and  others,  we  have  found 
no  countervailing  authority. 

The  motion  to  dismiss  is  not  well  grounded. 

It  is  therefore  denied. 

On  thb  Mbbttb. 

MnxBB,  J.  This  is  an  appeal  by  the  receiver  of  the  Aarons-Men- 
delsohn  Company,  Limited,  from  the  Judgment  dismissing  his  demand 
against  Elias  Aarons  for  five  thousand  dollars. 
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rhe  corporation  waa  orgaDized  ia  1892,  Aagastne  AaroDS  and 
larlea  Hendeleobn  being  the  principal  sbarehoiders ;  Ellas  Aaron s, 
ai net  whom  Ibis  snit  is  directed,  and  anotber  party  holding  one 
are  each,  and  at  a  later  period  two  otbera  became  enbecribers  to  the 
)ck.  Id  1896  tbe  corporation  became  embarranaed;  anndrj  enlts 
ire  begun,  and  attachments  againat  tbe  corporate  property  were 
ined,  the  effect  o(  which  was  tocloae  the  bneinessot  tbe  corporation, 

charter  having  been  decreed  forfeited  on  the  return  nuKi  bona  on 
le  of  the  execatione.  Tbe  debts  of  the  company  were  between 
cty  and  fifty  thonaand  dollars;  Its  assets  were  tbe  stock  of  mer- 
andiaa  aold  at  the  sheriff's  sale  for  thirty-three  bnndred  dollars 
LTing,  after  satisfyliiK  the  lessor's  claim,  eighteen  bnndred  dollars; 
e  bills  receivable  and  book  accounts  were  purchased  by  Ellas 
Lrons  tor  one  thousand  five  bnndred  dollars,  and  the  tobacco 
edged  to  various  creditors  were  sold  by  them  to  bim  for  tbe  amount 

the  debts  for  which  the  tobacco  was  pledged.  After  all  these 
■nsactloDS  the  receiver  was  appointed,  brought  this  suit  ag^nst 
lias  Aarons,  and  from  tbe  judgment  against  the  receiver  be  appeals. 
Tbe  petition  of  the  receiver  alleges  tbaC  tbe  officers  of  the  cor- 
>tation,  its  shareholders  and  the  defendant,  related  or  connected 
i  marriage,  combined  and  colluded  to  place  the  property  of  tbe 
itporatlon  beyond  tbe  reach  of  its  creditors;  the  corporation  being 
iiolvent,  to  the  knowledge  of  defendaoC,  an  employee,  and  cogul' 
iDt  of  tbe  financial  condition  of  the  corporation;  that  In  fortber- 
ice  of  this  combination  the  defendant,  under  color  of  a  collusive 
ud  fraudulent  sale  about  tbe  time  the  receiver  was  appointed,  took 
oMsssioD  of  the  bills  receivable  and  acconnts  of  tbe  corporation 
nd  is  receiving  and  illegally  appropriating  tbe  collections;  that 
lere  are  no  other  assets  except  of  inconsiderable,  if  of  any  value, 
1  pay  the  creditors,  and  tbe  petition  prays  tor  judgment  against 
ef«Ddant  for  five  thousand  dollars.  Tbe  answer  is,  substantially, 
Qe  general  issue,  with  the  averments  of  the  purchase  of  the  stock 
'  Biercbandise  of  the  corporation  at  sheriff's  sale  under  the  execn- 
loDi  of  tbeir  creditors;  that  he  then  purchased  tbe  book  asconnts 
nd  bills  receivable  for  a  fair  price  paid  by  him ;  and  tbe  validity  of 
he  sale  la  insisted  upon,  but  tbe  answer  avers  that  save  the  amoant 
dllected,  twenty-four  hundred  dollars,  the  assets  are  worthless, 
'Hd  tbat  defendant  ia  willing  to  return  all  be  pnrcbased,  Including 
ill  collections,  for  an  amount  equal  to  tbe  price  paid,  and  for  bla 
«nices  and  time  in  making  the  colleetloos. 
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In  argument  the  suit  is  presented  to  us  as  one  in  the  nature  of  the 
revocatory  action  combined  with   that  for  damages  for  the  alleged 
wrougful  acts  of  the  defendant  in  aiding  the  debtors  to  place  their 
property  beyond  the  reach  of  their  creditors.     The  aspects  of  this 
litigation  naturally  suggest  the  revocatory  action,  or  that  en  declara- 
tion de  simulation^  deemed   by  our  law  and  jurisprudence  ample  to 
secure  creditors  against  all  acts    of  their  debtors    calculated   to 
deprive  creditors  of  recourse  on  the  debtor's  property.     Civil  Code, 
Arts.  1970,  1978,  1982,  1989,  et  seq.     We  perceive  in  the  briefs  the 
suggestion  that  the  usual  actions  to   avoid   the  prohibited  acts  of 
insolvent  debtors  was  not  deemed  applicable.     We  have  not  withoot 
some  doubt  as  to  the  plaintiff's  right  to  the  remedy  plaintiff  selects, 
taken  the  suit  as  he   has   presented   it.    To  enforce  the  demand 
the  orgnnization  and    course  of  business  of  this  corporation   has 
been    exhibited  in    testimony    and    argument;    thus    we  are   ap- 
prised the  corporation  was  organized  in  1892 ;  that  it  was  preceded 
by  a  firm  composed  of  defendant  and  his  brother,  who,  with  others, 
afterward  formed  the  Aarons- Mendelsohn  Company,  Limited;  that 
defendant's  brothers,  Augustus  and  Charles  Mendelsohn,  became  the 
principal  shareholders,  Augustus  Aarons  coniributing  as  his  part  of 
the  capital  the  interest  of  defendant  in  the  previous  firm,  purchased 
by  Augustus  Aarons;  that  Ellas  Aarons,  the  defendant,  owning  at 
one  time  one  share  of  the  stock,  claims  to  have  disposed  of  it,  but 
was  in  the  employ  of  the  corporation  to  its  close.     It  is  also  brought 
to  our  notice  that  the  principal  attaching  creditor  was  a  relative  of 
the  members  of  the  corporation ;  that  another  creditor  was  paid  to 
the  exclusion   of  others    the    entire    one   thousand    five  hundred 
dollars,  derived  from  the  defendant's  purchase  of  the  assets  of  the 
corporation,  and  there  is  testimony  to  the  effect  that  the  defendant, 
owing  to  his  relationship  and  intimacy  with  the  shareholders,  enjoyed 
advantages  in  respect  to  the   purchases  of  the  merchandise  and 
assets  of  the  corporation  not  possessed  by  others,  and  the  testimony 
is  that  in  these  purchases  he  had  the  advice  and  encouragemtet  of 
the  shareholders.     In  an  action  based  on  an  alleged  combination  and 
conspiracy  it  was,  doubtless,  deemed  proper  to  introduce  the  mass  of 
testimony  we  find  on  this  subject  in  the  record,  but,  in  our  view,  tb6 
investigation  we  are  to  make  must  mainly  depend  in  their  result  on 
the  purchases  by  defendant  of  the  property  of  the  firm. 

In  the  petition  it  is  the  sale  of  the  accounts  and  bills  receivable 
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that  is  opecially  assailed,  and  it  is  mainly  in  relation  to  that  sale,  as 
we  read   the  petition,  that  the  judgment  is  claimed  against  the 
defendant  for  five  thousand  dollars.     Whether  in  the  revocatory 
action,  or  in  any  form  of  controversy  involving  defendant's  liability 
to  creditors  arising  out  of  that  sale,  the  question  of  the  value  of  the 
assets  would  be  the  prominent  inquiry,  ff  not  the  test.     According  to 
the  testimony  the  assets  had  accumulated  since  1892,  though  a  con- 
siderable amount  was  the  result  of  more  recent  sales.     It  readily 
occurs  that  the  assets  of  a  commercial  firm,  in  great  part  in  their 
origin,  dating  three  years  back,  are  not  apt  to  have  anything  like  the 
value  conforming  to  their  face.      The  testimony  is  to  the  effect 
the  great  mass  of    these  assets  were  worthless;    that  with  two 
years  efforts  at    collection    there    had    been    realized  of    all  the 
assets  but  twenty- four  hundred  dollars,  and  defendant  claims  and 
testifies  the  time  and  expense  of  collecting  debts  due  by  country,  as 
well  as  city  debtors,  equaled  the  excess  of  collections  over  the  price 
paid,  and  we  have  in  the  record  the  defendant's  offer  to  return  all 
the  assets,  including  collections  for  reimbursement  of  the  price  and 
the  amount  claimed  for  the  expense  of  collection.    The  testimony, 
it  is  true,  comes  from  the  shareholders  and  the  defendant,  but  it  is 
upon  this  testimony  the  case  has  been  presented  and  must  be  deter- 
mined.   It  is  claimed  in  argument  that  defendant  having  aided  the 
debtors  in  putting  their  property  beyond  the  reach  of  their  credit- 
ors, should  be  condemned  to  pay  the  amount  of  the  collections  and 
be  denied  any  restitution  of  the  price  he  has  paid ;  and  it  is  insisted 
we  can  grant  this  relief  under  the   prayer  for  judgment  against 
defendant  for  five  thousand  dollars  and  for  general  relief.  The  relief 
we  are  asked  to  afford  is  the  incident  of  the  revocatory  action  when 
the  defendant  participates  in  the  fraud  of  the  debtor,  or  as  the  Code 
puts  it,  is  in  fraud  as  well  as  the  debtor.     C.  C.  Art.  1982.     Under 
the  testimony  we  must  conclude  the  motive  and  object  of  the  de- 
fendant in  his  purchase  was  to  obtain  the  accounts,  having  bought 
the  merchandise  and  with  the  view  of  continuing  for  himself  the. 
business  of  the  debtors.    The  corporation  had  the  right  to  sell ;  he 
bad  the  right  to  buy.    The  law  protected  him  in  his  contract  and 
his  right  to  reimbursement  of  the  price  if  the  sale  should  be  set 
aside  for  inadequacy  of  the  price.     Civil  Code,  1981,  1982.     Even 
under  the  revocatory  action  when  the  sale  is  set  aside,  we  do  not 
understand  the  purchaser  is  to  be  denied  restitution  of  the  price 
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because  the  debtor  applies  the  purchase  price  to  pay  one  of  his 
creditors,  and  although  the  purchaser  may  know  the  debtor  intends 
that  application  of  the  price.  This  sale  as  presented  to  us  in  the 
testimony  was  for  a  fair  price  paid  by  the  purchaser,  prompted  by 
the  purpose  to  secure  the  accounts  to  aid  him  in  the  bosiness  of  the 
late  corporation  he  proposed  to  continue.  With  the  beat  attention 
we  have  been  unable  to  perceive  the  basis  for  avoiding  the  tale  for 
inadequacy  of  price  or  other  cause. 

When  the  corporation  failed  it  had  pledged  tobacco  to  the  banks 
and  others  creditors.  The  defendant  acquired  the  tobacco  from  the 
creditors  holdHig  it  in  pledge  for  the  amount  of  the  pledge  debts. 
We  find  in  the  petition  no  allusion  to  these  acquisitions  of  the  firm's 
tobacco,  but  a  large  part  of  the  testimony  is  devoted  to  these  trans- 
actions, and  it  is  contended  in  argument  that  defendant  thereby 
acquired  an  advantage  to  the  detriment  of  creditors.  It  was  some 
months  after  the  failure  before  the  pledged  creditor  obtained  pay- 
ment. In  that  period  it  is  claimed,  and  there  is  testimony  in  the  record 
to  the  effect,  that  efforts  were  made  to  sell  the  tobacco,  and  pay  the 
pledge  debts,  and  it  was  after  these  efforts  failed  that  the  defendant 
having  succeeded  to  the  business  of  the.  corporation  in  part,  we  infer, 
the  manufacture  of  cigars,  obtained  the  tobacco  on  payment  of  the 
pledge  debts.  If  in  these  transactions  the  creditors  of  the  corporation 
sustained  injury,  the  revocatory  action  is  adopted  to  g^ve  full  relief. 
But  there  are  before  us  neither  allegations  or  proof  on  which  we  can 
base  any  relief  in  respect  to  the  tobacco  pledges. 

As  to  the  sheriff's  sale  of  the  *  merchandise,  it  was  open  to  all 
bidders.  The  defendant  stood  on  an  equal,  but  no  better  footing 
than  all  others.  The  fact  he  had  better  means  of  knowledge  of  the 
stock  and  its  value  derived  from  his  connection  with  the  late  firm 
and  his  intimacy  with  its  membera  give  us  no  basis  to  hold  tha 
sale  void,  or  as  furnishing  plaintiff  any  cause  for  complaint. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  conrt  be  afDrmed  with  costs. 
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No.  12,823. 

Kansas    City,    Shrevbpobt   &    Gulf    Railway    Company    vs. 

Thomas  J.  Davis,  Sheriff  and  Tax  Collectob,  et  als. 

Onoe  an  assessment  has  been  completed  and  the  roll  has   been   deposited    in 
the  clerk'd  olUoe  and  a  copy  thereof  delivered  to  the  tax  collector  for  the  ooP 
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lection  of  taxes,  neither  the  correctness  of  the  levy  nor  the  assessment  can  be 
tested  in  a  proceeding  contradictorily  with  the  tax  collector  alone. 

A  PPEAL  from  tbe  Twelfth  Jadicial  District  Court  for  the  Parish 
'**'    of  Vernon.    Read,  J. 


J,  McD»  Trimble^  General  Solicitor,  J.   Q,  Park,  Assistant  Attor<* 
ney  (Pujo  dk  Mass,  of  Oounsel) ,  for  Plaintiff,  Appellant. 


J.  Henry  Shepherd  for  Defendants,  Appellees. 


Argued  and  submitted  June  4,  1898. 
Opinion  handed  down  June  13,  1808. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  This  is  an  injunction  suit  which  seeks  to  restrain 
and  prohibit  the  defendant  from  seizing  and  selling  certain  described 
property  of  the  plaintiiT  on  the  ground  thatt  he  tax  sought  to  be  col- 
lected is  illegal  and  void  and  not  enforceable. 

The  judgment  of  the  District  Court  sustained  the  defendant's 
exception  of  no  cause  of  action,  and  decreed  the  defendant  *'  ten 
per  cent,  on  the  amount  enjoined  by  the  suit  as  attorney's  fees," 
and  from  that  judgment  the  plaintiff  has  appealed. 

The  plaintiff  avers  that  it  is  the  owner  of  a  certain  railroad  track 
in  the  parish  of  Vernon,  and  on  tbe  17th  of  August,  1807,  the 
parish  assessor  delivered  to  the  tax  collector  thereof  *<  a  certain 
alleged  assessment  roll"  whereon  was  charged  a  tax  of  two  thou- 
sand seven  hundred  and  forty-flve  dollars  and  twenty-eight  cents 
on  35.64  miles  of  ttack  find  roadbed,  upon  a  valuation  of  five  thou- 
sand five  hundred  dollars  per  mile,  against  the  Kansas  City,  Pitts- 
burg &  Gulf  Railway  Company. 

That  said  tax  is  illegal,  false  and  untrue  in  the  following  particu- 
lars, viz. : 

That  neither  the  said  Kansas  City,  Pittsburg  &  Gulf  Railway  Com- 
pany nor  petitioner  owned  any  completed  railroad  in  said  parish  on 
the  81st  of  May,  1897,  and  that  said  Kansas  City,  Pittsburg  &  Gulf 
Railway  Company  does  not  now  and  never  has  owned  any  railroad 
track  of  any  character. in  said  parish;  that  said  assessment  is  irreg- 
nlcr  and  illegal  in  the  following  respects,  viz.: 
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1.  That  no  railroad  track  of  petitioners  was  in  existence  on  Jan- 
uary 1,  1897  in  said  parish,  and  that  said  assessor  '^  made  no 
examination  of  the  mortgage  and  conveyance  records  thereof,  as  to 
the  title  to,  or  quantity,  or  value  of  petitioner's  track  therein." 

2.  *'  That  said  assessor  did  not  in  person  or  by  deputy  visit  the 
domicile  or  any  office  of  petitioner  for  the  purpose  of  tilling  oat  any 
tax  list  of  the  property  of  petitioner;"  and  that  it  never  had  any 
notice,  or  opportunity  to  fill  out  a  tax  list  showing  the  quantity  and 
value  thereof. 

3.  '^  That  said  assessment  list  and  estimate  of  the  valuation  of  said 
property  was  not  completed  by  said  assessor  until  long  after  Janaaiy 
1,  1897,  to-wit:  August  17,  1897." 

4.  '^  That  no  assessment  of  petitioner's  railroad  in  said  parish, 
pursuant  to  Act  92,  approved  July  12,  1888,  had  ever  been  reported 
to  said  assessor." 

The  averment  is  then  made  that  the  tax  collector  and  the  parish  of 
Vernon  are  threatening  to  seize  and  sell  petitioner's  property  for 
the  purpose  of  enforcing  the  payment  of  said  tax ;  and  that  unless 
restrained  by  injunction  they  will  seize  and  sell  the  same. 

On  the  foregoing  allegations,  the  plaintiff  prays  that  che  tax  col- 
lector and  the  parish  of  Vernon  be  cited  and  enjoined,  that  its  injunc- 
tion be  maintained  and  perpetuated;  and  that  it  have  judgment  in 
its  favor  '*  decreeing  said  tax  to  be  illeg^  and  void  and  of  no  effect." 

This  suit  was  filed  and  the  injunction  granted  on  the  5th  of  March, 
1898 — more  than  six  months  after  the  assessment  roll  had  been  com- 
pleted, filed  in  the  mortgage  office,  and  a  copy  thereof  had  been 
delivered  to  the  tax  collector. 

To  this  suit  the  parish  assessor  was  not,  at  first,  made  a  party 
defendant;  but  the  president  of  the  police  jury  was  duly  cited,  and 
the  tax  collector  accepted  service  and  waived  citation.  The  assessor 
was  cited  subsequently.  The  defendant,  tax  collector,  by  counsel, 
excepted  to  the  jurisdiction  of  the  District  Oonrt  of  the  parish  of 
Vernon  to  try  and  decide  this  suit ;  and  he  averred  that  the  only 
court  which  can  exercise  jurisdiction  over,  or  fender  judgment  in 
this  cause,  is  that  in  which  the  parish  of  Sdbine  is  situated,  for  the 
reason  that  the  president  of  the  Board  of  Oommissioneis,  who  is 
charged  with  the  assessment  of  plaintiff's  property,  resides  therein. 

He  avers  that  the  injunction  herein  is  illegal  and  vexatious,  and 
that  defendants  are  '^entitled  to  damages  as  attorney's  fees  of  ten  per 
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cent,  on  the  amount  of  tax  enjoined,"  and  he  prays  for  judgment  in 
the  sum  of  two  hundred  and  seventy- four  dollars  and  twenty-eight 
cents  against  the  plaintiff. 

It  seems  that  this  plea  was  tried  and  overruled,  and  that  fact  is 
conceded  in  the  argument,  and  it  also  appears  from  an  admission  in 
the  record.  For  the  defendant  tax  collector  tendered  a  plea  of  no 
canse  of  action,  and  prefaced  that  plea  by  a  reservation  of  all  of 
his  rights  under  his  previous  plea  to  the  jurisdiction  of  the  courts; 
and  on  that  plea  he  renews  his  demand  for  attorney's  fees  of  ten  per 
cent,  on  the  amount  of  the  tax  enjoined. 

But  the  defendant  tax  collector  reserved  no  objection  to  the  rul- 
ing of  the  court,  and  tendered  no  bill  of  exceptions  thereto,  and  no 
issue  was  joined  with  either  the  assessor  or  the  president  of  the 
X>olice  jury. 

Reduced  to  a  last  analysis,  the  question  for  decision  is  no  cause  of 
action  vel  nouj  and  it  is  to  be  determined  alone  and  exclusively 
between  the  railway  company  and  the  tax  collector. 

pn  the  foregoing  pleadings  the  contention  of  the  defendant  is  that 
this  is  an  attempt  to  have  an  assessment  corrected  for  alleged  formal 
defects  which  the  plaintiff  asserts  to  have  existed  in  the  preparation 
and  confection  of  the  assessment  rolls,  more  than  sfx  months  subse- 
quent to  their  completion,  and  a  certified  copy  thereof  had  been 
delivered  to  the  tax  collector  preparatory  to  the  collection  of  the 
taxes  which  had  been  extended  thereon. 

This  theory  of  the  defendant  is  emphasized  by  the  plaintiffs'  aver- 
ment that  the  tax  assessor  had  delivered  the  assessment  roll  to  th^ 
tax  collector  on  the  17th  of  August,  1897,  prior  to  the  filing  of  this 
suit  in  March,  1898,  and  that  because  of  his  attempted  collection  of 
said  tax  by  a  threatened  seizure  and  sale  of  its  property,  an  injunc- 
tion was  necessary. 

His  contention  is,  that  even  considering  this  suit  to  be  one  for  the 
correction  of  an  assessment  (but  we  are  of  opinion  it  is  not) ,  it  came 
too  late,  and  was  jiot  instituted  against  the  proper  parties;  or  in 
other  words,  that  a  suit  having  that  object  in  view  can  not  be  prop- 
erly and  legally  conducted  against  the  tax  collector. 

The  provisions  of  the  revenue  law  applicable  to  this  relief  are  as 
follows,  viz. : 

''That  all  taxpayers  shall  have  the  right  to  appear  before  the  borad 
of  aaseasora  of  the  parish  of  Orleans  between  the  first  and  twentieth 
^      67 


1058  SUPREME  COURT  OF  LOUISIANA. 

Railway  Go.  vs.  Sheriff  and  Tax  Collector  et  als. 

of  March  of  the  year  in  which  the  assessment  is  made,  and  €n  €Pther 
pariahea  before  the  board  of  reviewers  on  or  before  the  first  day  of  NO" 
vember  of  the  year  in  which  the  asaesament  is  made,  as  provided  for 
in  this  act,  daring  the  session  of  said  board,  and  be  beard  concern- 
ing the  description  of  the  property  listed  and  the  valuation  of  same 
as  assessed,  and  they  shall  have  the  right  of  testing  the  correctness 
of  their  assessments  before  the  courts  of  justice  in  any  proeedore 
which  the  Constitution  and  the  laws  may  permit;  but  the  action  to 
test  such  correctness  shall  be  instituted  on  or  before  the  first  day  of 
November  in  the  year  in  which  the  assessment  is  made,^^  Section  27 
of  Act  98  of  1898. 

And  the  contention  of  the  defendant  is  that  any  proceeding 
intended  to  correct  the  assessment  should  have  been  filed  prior  to 
the  first  day  of  November  in  the  year  in  which  same  was  made,  and 
that  as  the  plaintiff  has  failed  to  observe  that  requirement  of  the 
law  his  suit  is  out  of  time. 

Questions  of  this  kind  have  been  frequently  before  this  court  and 
similar  revenue  statutes  have  been  repeatedly  interpreted.  The  fol- 
lowing decisions  are  pertinent  and  instructive,  viz. :  City  of  New 
Orleans  vs.  Canal  Bank,  32  An.  157 ;  Gay  vs.  Board  of  Assessors,  84 
An.  370;  Adler,  Goldman  &  Co.  vs.  Board  of  Assessors,  37  An.  507; 
Shattuck  &  Hoffman  vs.  City,  39  An.  206 ;  Oteri  vs.  Parker,  Tax 
Collector,  42  An.  374 ;  Factors  and  Traders  Insurance  Company  vs. 
Levi,  42  An.  432. 

Not  only  so,  but  the  contention  of  the  defendant  is  further  to  the 
effect  that  once  the  tax  has  been  levied  by  the  proper  authority  and 
by  the  parish  assessor  extended  upon  the  assessment  roll  and  the  tax 
roll  has  been  placed  in  the  hands  of  the  tax  collector  for  the  purpose 
of  collecting  the  tax,  the  regularity  and  validity  of  the  assessment 
can  not  be  tested  in  a  suit  against  the  tax  collector. 

The  case  of  Gaither  vs.  Green,  Tax  Collector,  40  An.  362,  presents 
and  decides  that  question  squarely — the  question  being  the  const! ta- 
tionality  and  legality  of  the  five -mill  district  levee  tax. 

In  the  course  of  our  opinion  we  said : 

''It  is  equally  clear  to  our  minds  that  this  is  a  collateral  proceed - 
ing — a  third  opposition,  coupled  with  an  injunction  against  the 
enforcement  of  the  tax,  and  wherein  the  tax  collector  is  the  sole 
defendant. 
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"  The  law  has  confined  the  levy,  assessment  and  collection  of  the 
special  tax  in  question  to  three  sets  of  officials : 

''  1.  Its  levy  to  the  Board  of  Levee  Oommissioners. 

"  2.  Its  extension  on  the  assessment  roll  to  the  parish  assessor. 

"3.  Its  collection  to  the  State  tax  collector. 

^^  There  is  between  their  respective  duties  a  line  of  demarcation 
4}hat  is  well  defined  and  clear. 

**  It  IS  essential  to  the  validity  of  the  tax  that  proper  and  legal 
proceedings  should  be  taken  in  its  levy  and  ^extension  upon  the 
Assessment  roll,  because  it  is  through  the  correct  performance  of  the 
duties  assigned  that  the  tax  is  brought  into  existence.  .But  once  in 
esse  and  the  tax  roll  placed  in  the  possession  of  the  collector  the 
levying  and  assessing  ofiicers  cease  to  have  any  relation  to  the  tax, 
and  are  functus  offlcio, 

'^  At  this  stage  the  legality  of  neither  the  levy  nor  assessment  can  be 
tested  by  either  injunction  or  mandamus^  directed  against  the  collector 
alone, ^^ 

That  decision  is  altogether  appropriate  to  the  present  controversy 
and  supports  the  contention  of  defendants  as  it  appears  in  counsel's 
brief: 

^  <  From  the  face  of  the  petition  it  is  clear  that  the  tax  roll  is  no 
longer  in  the  hands  of  the  assessor.  He  is  without  power  to  change 
it.  From  the  momept  of  filing  it  in  the  clerk's  office  his  control  is 
gone,  and  he  has  no  more  power  over  it  than  the  coroner,  of  the  par- 
ish.    He  has  become  functus  ojQicto." 

The  argument  of  plaintiff's  counsel  is  to  the  effect  that  its  petition 
disavows  the  ownership  of  the  property  taxed,  and  it  can  not,  there- 
fore, be  taxed  for  its  value.  But  the  averment  is  that  *'  it  never 
owned  any  completed  railroad  " — quite  a  different  thing.  Substan- 
tially plaintiff's  complaint  Is  that  when  the  assessment  was  made  its 
road  was  in  an  incomplete  conditionj  and  consequently  an  assessment 
■of  it  as  a  completed  road  was  an  erroneous  assessment. 

We  are  of  the  opinion  that  the  judgment  is  correct  in  so  far  as  it 
sustains  the  defendant's  plea  of  no  cause  of  action;  but  we  think 
it  erroneous  and  illegal  in  at  the  same  time  awarding  the  defendant 
damages  at  ten  per  cent,  on  the  amount  of  the  tax  enjoined. 

The  maintenance  of  the  plea  of  no  cause  of  action  necessarily  puts 
the  case  out  of  court  in  its  entirety.  It  is  true  that  the  dissolution 
of  plaintiiff's  in  junction  results ;  but  the  situation  is  different  from 
that  of  an  injunction  having  been  dissolved  on  rule. 


1060  SUPREME  OOUBT  OF  LOUISIANA. 


Mulqueeney  et  als.  T8.  Shaw  et  als. 


Id  80  far  as  the  judgment  awards  the  defendant  damages  is  con* 
cerned,  we  are  of  opinion  that  it  mast  be  amended  and  the  damages 
disallowed,  with  full  reservation  of  the  defendant's  right  in  thai 
respect. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  amended  by  rejecting  the  defendant's  demand  for  damages; 
and  that,  as  thus  amended,  same  be  affirmed,  the  defendant's  right 
todaim  damages  in  some  other  proceedings  be  reserved,  and  that> 
he  be  taxed  with  co^ts«of  appeal. 

Mb.  Justice  Blanchabd  takes  no  part  in  this  decision. 


No.  12,627. 
Patrick  W.  Mulqueeney  et  als.  vs.  Jambs  Shaw  bt  als. 

A  stock  sabBcriptlon  by  which  the  corporation  in  the  fall  exercise  of  its  foncticotf 
was  organized  can  not  be  repudiated  by  some  of  the  shareholders,  and  the  cor- 
poration thrown  into  the  hands  of  a  receiver,  merely  and  only  on  the  grooiid 
taken  by  the  dissatisfied  shareholders  that  the  sabscrlption  was  illesaU  the 
subscription  having  been  approved  by  all  6t  them,  and  the  full  amount  of 
which  the  corporation  retains. 

The  appointment  ol  a  receiver  for  a  corporation  will  not  be  made  with  no  allega- 
tions of  mismanagement,  Improper  application  of  funds  or  other  acts  of 
corporate  maladministration,  and  only  on  the  general  allegation  of  the  share- 
holders seeking  the  appointment,  that  they  apprehend  exposure  In  the  future, 
if  the  corporation  Is  not  wound  up,  to  liabilities  not  contemplated  when  they 
became  shareholders.    High  on  Becelvers,  Sees.  17, 11, 24, 288, 29H. 

APPEAL  from  the  Civil  District  Ooart  for  the  Parish  of  Orleans* 
King,  J. 


CkirroU  A  Ckirroll  and  A,  E.  BUxokmar  for  Plaintiffs,  Appellants. 


Chriiien  ^  Saihon  for  the  Excelsior  Co-operative  Association, 
Limited,  and  James  Shaw  and  others,  Defendants  and  Appellees. 


Frank  Zengel  for  Screwmen's  Benevolent  Association,  Intervenor, 
Appellee. 

Joel  E,  Prowell  for  Mrs.  Margaret  Dieck,  widow  of  James  Palmer, 
and  Mrs.  Elisabeth  Regan,  widow  of  James  Daffy,  Intervenors^ 
Appellants. 
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Argpied  and  submitted  Maroh  9,  1898. 
Opinion  handed  down  April  18,  1898. 
Jlehearing  refused  Jnne  28,  1898. 


The  opinion  of  the  conrt  was  delivered  by 

MiLLBB,  J.  The  plaintiffs  appeal  from  the  judgment  against  them 
•on  their  rale  to  appoint  a  receiver  for  the  Excelsior  Go -operative 
Association,  and  for  an  injunction  to  restrain  any  further  action  of 
the  officers  of  the  association. 

For  many  years  the  Screwmen's  Benevolent  Association  has 
existed  in  this  city,  incorporated  in  1871,  under  the  general  law  for 
the  organization  of  charitable  corporations.  Revised  Statutes,  Sec. 
<677  et  aeq.  In  1896  the  Screwmen's  Association  conceived  it  to  be 
their  interest  to  promote  the  formation  of  a  body  corporate  and 
twenty-one  parties,  all  members  of  the  Screwmen's  Association, 
signed  the  act,  incorporating  them  as  the  Excelsior  Go -operative 
Association,  with  an  authorized  capital  of  ten  thousand  dollars, 
divided  into  shares  of  ten  dollars  each,  the  corporation  to  commence 
bnsiness  when  five  thousand  dollars  of  the  capital  was  subscribed : 
the  object  of  the  new  corporation  was  the  execution  of  contracts  for 
the  loading  and  unloading  of  ships  in  this  port,  and  we  gather  from 
the  testimony,  it  was  contemplated  the  work  secured  by  the  con- 
tracts of  the  Excelsior  was  to  be  performed  by  the  members  of  the 
Screwmen's  Association.  We  find  in  the  record  a  paper  signed  by 
the  president  of  the  Screwmen's  Benevolent  Association,  express- 
ing its  subscription  to  five  hundred  and  fifty  shares  of  the  stock  of 
the  Excelsior;  there  are  also  entries  in  the  books  of  that  association 
stating  its  ownership  of  ten  thousand  dollars  of  the  Excelsior,  and 
it  is  put  beyond  all  controversy  that  the  ten  thousand  dollars  was 
furnished  with  which  the  Excelsior  has  conducted  its  business,  and 
it  is  in  evidence  that  the  dividends  on  the  subscription  have  been  paid 
and  employment  afforded  by  nieans  of  the  Excelsior  to  the  screw - 
men  as  contemplated  when  the  subscription  was  made ;  it  further 
appears  that  when  this  suit  was  brought  the  Excelsior  had  on  hand 
eleven  thousand  or  twelve  thousand  dollars,  owed  no  debts,  save  its 
stock  liability  to  the  Screwmen's  Association  and  contemplated  the 
continuance  of  its  business. 

In  this  condition  the  present  suit  was  brought  by  some  of  the  twen- 
ty-one parties  who  became  subscribers  to  that  number  of  shares  of  the 
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Excelsior,  prayiDg  that  its  affairs  be  pnt  into  the  hands  of  a  receiver, 
that  the  association  be  decreed  not  a  corporation,  and  that  its  aasets 
be  divided.    The  grounds  of  the  petition  are,  that  the  sabscriptions  V^ 
the  capital  stock  were  not  obtained  required  as  a  condition  prece- 
dent for  going  into  the  business  of  the  corporation ;   that  hence  the 
association  has  no  corporate  capacity;    that  the   petitioners  only 
became  aware  recently  of  the  illegality  of  the  subscriptions,  and  of 
the  fact  the  association  had  no  corporate  existence.    The  petition 
further  avers  that  the  president  named  in  the  charter  is  unfit,  the 
grave  misapprehension  of  law  and  fact  under  which,  it  is  alleged, 
the  association  commenced  business,  and  the  responsibilities  of  the 
petitioners,  different,  it  is  charged,  from  those  claimed  and  intended, 
lead  to  the  fears  of  petitioners  of  embarrassment  and  trouble  in  the 
future,  and  they  assert  their  right  to  a  division  of  the  assets  of  the 
asspciation,  and  to  the  injunction  and  appointment  of  the  receiver. 
The  exception  and  answer  negative  the  allegations  in  the  petition ; 
aver  that  the  business  of  the  association  is  prosperous,  and,  after 
paying  divid^nds,  has  on  hand  a  cash  surplus,  besides   implements; 
the  suit  is  charged  to  have  been  brought  in  bad   faith,  from  selfish 
motives,  arising  from  the  failure  of  one  of  the  plaintiffs  to  secure  hia 
re-election  as  secretary,  and  the  respondents  deny  there  is  any  occa- 
sion for  the  injunction,  receiver  or  other  relief  sought  by  the  peti- 
tion.   There  is  an  intervention  by  the  Screwmen's  Benevolent  Asso- 
ciation, averring  its  ownership  of  five  hundred  and  fifty  shares  of 
the  stock  of  the  Excelsior  Company,  and  the  solvency  and  prosper- 
ous business  of  that  company ;  that  the  plaintiffs  participated  in  the 
organization  and  all  other  acts  of    the   Excelsior  Company,   are 
estopped  from  seeking  and   have  no  interest  to   demand  the  relief 
claimed  in  the  petition,  and  defendants  deny  there  is  any  cause  for 
the  injunction  or  appointment    of  the   receiver.     On  the  rule  to 
appoint  the  receiver  and  for  the  injunction  the  organization  of  the 
Excelsior  Association,  the  subscriptions  to  its  stock,  the  modes  and 
results  of  its  business,  and  its  financial  condition,  owing  no   debts, 
with  no  creditor,  and  with  cash  on  hand  in  excess  of  that  debt,  were 
developed  iu  the  copious  testimony  we  find  in  the  record,  and  re- 
sulted in  the  judgment    from  which   plaintiffs  appeal  denying  the 
relief  prayed  by  them  and  affirming  the  legality  of  the  defendant's 
charter. 
During  the  trial  the  plaintiffs  excepted  to  the  ruling  of  the  court 
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against  questions  propounded  by  plaintilTs  to  show  that  the  president 
of  the  Excelsior  Association  was  of  drinking  habits.  It  is  claimed 
the  testimony  should  have  been  received  under  the  allegation  in  the 
petition  that  the  president  was  unfit  by  reason  of  his  health  and 
habits.  We  do  not  think  that  on  this  general  allegation  the  court 
could  make  any  decree,  and  if  there  were  acts  of  misconduct  or  mis- 
management on  his  part  there  should  have  been  the  specification  of 
the  acts.  On  these  applications  for  receivers  <*  the  facts  relied  on 
for  the  relief  should  be  distinctly  and  specifically  set  forth;  "  and 
again,  *'  while  fraudulent  conduct  or  danger  to  the  property  is  fre* 
qnently  the  foundation  for  a  receivership,  it  will  not  do  to  allege 
such  fraud  or  information  generally,  and  a  bill  containing  only  vague 
and  general  allegations  presents  no  case  for  the  appointment  of  a 
receiver."  High  on  Receivers,  Sec.  17.  The  discussion  of  the  other 
bills  to  the  exclusion  of  questions  touching  the  authority  of  the  pres* 
ident  of  the  Screwmen's  Benevolent  Association  to  make  the  sub- 
scription is,  in  our  view,  useless.  The  books  of  that  association, 
the  testimony  that  the  subscription  was  discussed  at  the  corporate 
meetings,  and  the  incontestible  fact  the  amount  subscribed  was  fur- 
nished, used  and  recognized  by  the  Excelsior,  by  entries  on  their 
books  and  dividends  received  by  the  Screwmen's  Association, 
remove  the  fact  of  the  subscription  and  the  authority  by  which  it 
was  made,  whatever  its  effect,  beyond  the  domain  of  controversy. 

On  the  theory  that  the  Excelsior  Association  is  not  a  corporation, 
plaintiffs  would  be  deemed  simply  owners  in  common  of  assets.  On 
this  view  the  usual  remedies  afforded  by  our  Oode  for  the  division  of 
property  thus  held  must  be  deemed  ample,  without  resort  to  the 
receivership,  not  granted  even  in  chancery  as  between  tenants  in 
common  of  personal  property,  except,  at  least,  in  special  cases. 
High  on  Receivers,  Sec.  20. 

The  main  ground  of  plaintiff's  suit  is  that  the  Excelsior  has 
no  corporate  existence,  because  of  the  alleged  invalidity  of  the 
subscription  to  its  stock  by  the  Screwmen's  Association,  and  in 
this  connection  we  are  referred  to  the  general  rule,  that  one  corpor- 
ation can  not  subscribe  to  the  stock  of  another.  The  Screwmen's 
Association  organized  to  assist  its  members,  to  that  end  was  accus- 
tomed to  rely  on  the  investment  of  its  surplus  funds.  The  real  pur- 
pose of  the  subscription  was  by  means  of  the  capital  thereby 
furnished  the  Excelsior,  to  secure  dividend  and  the  no  less  impor- 
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tant  object,  obtain  employment  for  the  Screwmen  in  executing  the 
contracts  of  the  Excelsior   Association.     Oar  attention    has  been 
called  to  the  decision  of  oar  predecessors,  that  a  namber  of  corpor- 
ations can  not  unite  to  form  another.    Factors  and  Traders  Insor* 
ance  Company  vs.  New  Harbor  Protection  Company  et  ate.,  87  An. 
283.    There  is  no  anitin^  in  this  case  of  two  corporations.     It  admits 
of  serious  question  whether  a  subscription  by  an   organization  of 
laborers  to  the  stock  of  another  corporation,   created  to   secure 
contracts  affording  employment  to  laborers,  and  when  the  object  of 
the  subscription  is  to  secure  that  employment  for  the  laborers, mem- 
bers of  the  subscription  corporation  can  be  deemed  uUra  jHres  on  iU 
part.     There  are  cases  in  which  the  subscription  by  cue  to  the  stock 
of  another  corporation  is  upheld,  when  the  subscription  contributes 
to  the  object  for  which  the  subscribing  corporation  is  organized. 
Cook  on  Shareholders,  Sec.  64,  announces  the  general  rule  with  its 
qualification.     But  irrespective  of  the  question  of  the  principle  sup- 
posed to  forbid  this  subscription,  have  these  plaintiffs  any  basis  to 
force   a  receivership  and  the  winding  up  of  the  Excelsior,   upon 
the  other  shareholders  and  on  the  Screwmen's  Association,  with  its 
large  interest  in  the  controversy  before  us  resisting  the  plain- 
tiffs'  demands?    We  find   the  subscription  has  resulted  advanta- 
geously in  dividends  for  the  Screwmen's  Association  and  employ- 
ment for  its  members.     We  perceive  no  mismanagement  or  losses 
of  its  funds  proved,  or  even  charged.     The  Excelsior  Association 
has  in  its  treasury,  after   paying  the  dividends  to  the  Screwmen, 
funds  more  than  adequate  to  pay  the  entire  amount  the  Screwmen's 
Association  furnished.     No  complaint  in  respect  to  the  subscription 
and  the  corporate  capacity  of  the  Excelsior  is  made  by  any  one 
save  plaintiff,  and  the  election  for  its  officers  resulting  in  the  dis- 
placement of  one  of  the  plaintiffs,  quickly  followed  by  the  present 
suit,  is  not  without  influence  in  appreciating  the  basis  on  which  the 
plaintiffs  call  for  the  winding  up  of  the  corporation.    Two  of  the 
plaintiffs  have  been  officers  of  the  corporation,  all  of  them  partici- 
pated in  its  formation ;  all  knew  and  approved  of  the  subscription, 
and  according  to  the  testimony  have  shared  in  the  benefits  derived 
from  the  Excelsior  as  a  source  of  the  dividend  and  of  employment 
for  the  screwmen.     While  defects  of  a  radical  character  in  organi- 
zing corporations  may  be  deemed  incapable  of  ratification,  we  do 
not   think  a  subscription  like  that  under  consideration,   and  the 
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corporate  capacity  resting  in  part  on  that  anbacription,  can  be 
repudiated  by  parties  concurring  in  obtaining  the  subscription,  and 
who,  for  a  length  of  time,  have  recognized  and  affirmed  the  corpor- 
ation they  now  attack,,  and  attack  with  a  view  to  a  receivership 
songlit  by  one  of  the  plaintiffs  of  funds  applicable  to  satisfy  the 
claim  if  urged,  of  the  Screwmen's  Association  desiring  no  receiver- 
ship and  resisting  plaintiffs'  demand.  The  intervention  of  that 
association  we  think  increases  the  force  of  the  estoppel  urged 
Against  plaintiffs  by  the  other  shareholders.  The  ten  thousand  dol- 
lars was  obtained  on  the  pledge  of  the  corporate  capacity  of  the 
Excelsior  Company  and  plaintiffs  concurred  in  that  pledge.  We  do 
not  think  plaintiffs  are  entitled  to  reverse  their  position  to  the  prej- 
udice of  the  Screwmen's  Association  by  subjecting  funds  applicable 
to  their  claim  to  the  expense  of  a  receiver,  with  no  function,  if 
appointed,  but  to  turn  over  to  the  receiver  funds  they  are  content 
and  desirous  shall  remain  in  the  present  custody.  In  our  opinion, 
both  with  respect  to  the  other  shareholders  and  the  Screwmen's 
Association,  the  plaintiffs  are  estopped  from  asserting  the  preten- 
sions advanced  in  this  suit. 

In  another  aspect  the  plaintiffs'  suit  for  a  receivership  and  injunc- 
tion can  not  be  maintained.  They  exhibit  no  wrong.  In  this  con- 
nection it  is  impressive  that  they  have  not  paid  any  part  of  their 
stock  subscription.  They  allege  they  apprehend  trouble  in  the 
future  from  engagements  that  may  be  formed  in  the  future  by  the 
Excelsior  Company  for  which  the  plaintiffs  may  be  held.  The  mere 
possibility  of  future  injuries  to  the  plaintiff  seeking  a  receiver  is  not 
deemed  sufficient  to  appoint  receivers.  With  no  allegations  of  mis- 
management, misapplication  or  waste  of  the  funds  in  respect  to 
which  the  receivership  is  claimed,  we  understand  no  appointment  of 
receiver  in  this  class  of  cases  is  made  by  the  equity  courts.  High  on 
Receivers,  Sees.  17,  11,  14,  288,  293. 

The  whole  case  made  by  the  petition  was  developed  on  the  trial 
of  the  rule  to  appoint  the  receiver.  That  and  the  injunction  consti- 
tuted the  relief  sought.  The  issue  presented  on  the  rule  and  the 
petition  was  the  alleged  right  to  have  the  corporation  or  association 
wound  up  because  of  the  invalidity  of  the  subscription  and  the  result- 
ing alleged  waot  of  corporate  capacity.  We  find  no  reason  for 
requiring  another  trial  when  the  judgment  on  the  rule  disposes  of 
the  controversy  and  leaves  no  issue  to  be  determined. 


__J 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadgment; 
of  the  lower  court  be  affirmed  with  costs. 


No.  12,728. 
Frbmont  F.  Frank  vs.  Edward  E.  Magee. 

The  adjudloation  carries  to  the  purchaser  at  the  slierlfi's  sale  the  immoTale  and 
all  its  appurtenances,  Including  Its  fruits  pending  the  seizure  in  the  control  or 
possession  of  the  sheriff  at  the  date  of  the  adjudication. 

But  the  adjudication  does  not  pass  to  the  purchaser  an  action  of  damages  to  the 
land  for  trespasses  committed  or  for  value  of  trees  converted  by  the  trespasser 
prior  to  the  acquisition  of  title  by.the  purchaser,  and  in  this  connection  the 
analogies  of  the  law  in  reference  to  the  rights  of  the  execution  creditor  bave 
pertinence.    C.  P.,  Art.  656 ;  30  An.  524, 934 ;  32  An.  1046. 

The  contract  by  which  the  owner  confers  on  another  the  privilege  of  cutting  wood 
on  the  owner's  land  does  not  permit  creditors  of  the  owner  from  seizing  the 
land— least  of  all,  when  the  creditor  seizes  under  the  equivalent  of  a  mortgage 
with  the  *'pact  denon  alUnando**  duly  recorded  and  the  seizure  terminates 
the  right  to  cut  wood  under  such  contracts.    R.  S.  S.  361,  354;  31  An.  278, 
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The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  appeals  from  the  judgment,  dismissing 
bis  suit  for  timber  alleged  to  have  been  removed  by  defendant  from 
a  tract  of  land  while  under  seizure,  and  for  damages  alleged  to  have 
arisen  from  defendant's  acts  in  deadening  trees  on  the  land,  the 
plaintiff  asserting  title  to  the  timber,  and  to  recover  the  damages  as 
the  purchaser  of  the  tract  of  land  at  the  execution  sale  that  folr 
lowed  the  seizure. 
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The  plantation,  it  is  claimed  by  plaintiff,  was  ander  seizure  from 
May  to  December^  1896,  under  the  executory  process,  in  the  soit  of 
the  State  on  the  bond  of  a  delinquent  tax  collector.  The  plaintiff 
purchased  at  the  execution  sale  on  the  26th  December,  1896.  It  i» 
in  proof  that  the  bond  was  recorded  in  1892,  and  under  our  law  that- 
affected  the  plantation,  then  or  thereafter  acquired  by  the  sherifT 
with  a  mortgage  in  favor  of  the  State  for  the  taxes  collected,  but 
not  paid  over  by  him,  and  for  which  the  State  issued  the  writ  and 
caused  the  properly  to  be  sold  at  the  sheriff's  sale,  when  plaintiff 
became  the  adjudicatee.  Prior  to  the  seizure,  but  while  the  owner 
was  sheriff  and  the  bond  was  of  record  affecting  the  property  seized, 
the  owner  by  contract  with  the  defendant  gave  him  the  privilege  of 
cutting  and  removing  timber  from  the  tract.  It  is  in  proof  that  not- 
withstanding and  during  the  seizure  the  defendant  cut  down  a  large 
number  of  trees  growing  on  the  land,  deadened  others,  preparatory 
to  cutting  them  down,  removed  the  logs  made  from  the  felled  trees, 
and  a  quantity  is  shown  by  the  record  to  have  been  still  in  his  pos- 
session and  were  seized  by  the  sheriff  under  the  sequestration  issued 
by  plaintiff  in  this  suit. 

The  plaintiff's  contention  is  that  his  title  as  purchaser  at  the  sher- 
iff's sale,  in  December,  1896,  entitles  him  to  all  the  timber  felled  and 
removed  by  defendant,  pending  the  seizure,  and  plaintiff  main- 
tains that  his  title  carries  the  right  to  recover  damages  caused  by 
the  deadening  of  the  trees,  and  also  to  recover  the  value  of  all  tim- 
ber removed  from  the  land  and  disposed  of  by  defendant.  The 
defendant  resists  the  plaintiff's  demand  on  the  grounds  of  the  con- 
tract with  the  owner  of  the  land  authorizing  the  defendant  to  cut 
and  remove  the  timber.  It  is  further  contended  on  his  behalf  there^ 
"was  no  seizure  of  the  land,  and  in  no  point  of  view,  it  is  insisted^ 
has  the  plaintiff,  as  the  purchaser  of  the  land  on  the  28th  of  Decem- 
ber,- 1896,  any  claim  for  damages  to  the  land,  or  for  timber  felled 
and  removed  from  the  land  prior  to  the  adjudication  to  the  plaintiffs 

This  case  was  before  us  on  a  previous  occasion.  Frank  vs.  Magee, 
49  An.  1260.  Dealing  with  the  petition  as  presenting  different 
demands  without  determining  that  all  were  well  founded,  we  over- 
ruled the  exception  of  no  cause  of  action  and  remanded  the  cause 
for  trial  on  the  merits.  The  plaintiff  again  appeals  from  the  judg- 
ment dismissing  his  suit. 

The  plaintiff's  argument  is  that  the  title  of  the  purchaser  at  sher- 
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iif' 0  sale  relates  back  and  carries  all  that  was  on  the  land  at  the  time 
of  the  levy.    Undonbtedly  the  seizure  of  land  embraces  all  tliat 
was  on  the  land  at  the  time  of  the  levy.    That  the  adjadieation  car^ 
ries  the  title  of  the  seized  debtor  to  the  fnll  extent  of  the  posseaaion, 
legal  or  conetmctivey  of  the  sheriff,  is  clear  enough.    The  argmneot 
ior  the  plaintiff  goes  farther,  and  insists  that  if  at  any  period  of  the 
«eizare  the  property  seized  has  been  injored,  or  any  part   of  it 
i^emoved  and  placed  entirely  beyond  anjr  control  of  the  sheriff,  that 
the  right  of  action  for  damages  for  the  deadening  of  the  trees,  or  for 
the  value  of  such  property  removed,  is  acquired  by  the  purchaser 
at  the  sheriff's  sale.    The  argument,  it  is  claimed,  is  supported   by 
authority,  and  in  this  connection  we  find  a  reference  to  the  principle 
that  the  sheriff's  sale  carries  all  covenants  of  title  with  which  the 
debtor  is  clothed.    Warranties  of  title  are  linked  with  the  property 
and  pass  with  its  sale  under  oar  law  as  well  as  at  the  common  law,  but 
that  principle  can  not,  in  our  opinion,  be  deemed  to  affirm  that  a  right 
of  action  for  damages  to  the  property  before  the  adjudicatee  has  any 
title  passes  to  him  as  an  accessory  of  the  property.     In  the  only  deci- 
sions of  obvious  pertinence  to  this  controversy,  our  courts  reached  a 
different  conclusion  with  reference  to  the  title  of  a  purchaser — i.  e., 
that  it  does  not  carry  any  right  to  recover  damages  to  the  property 
for  injaries  accrued  prior  to  the  acquisition  of  such  title,  or  to  state  it 
in  another  form,  and  that  more  directly  applying  to  this  case,  wood  cut 
and  corded  before  the  sale  of  the  land  does  not  pass  to  the  purchaser 
of  the  land.     Woodruff  vs.  Roberts,  4  An.  127;  Nimmo  vs.  Allen,  2 
An.,  p.  451.  We  do  not  think  that  the  right  of  action  for  the  value  of 
property  converted,  or  of  damages  for  injury  to  the  property  prior  to 
the  seizure,  can  be  deemed  an  accessory  or  part  of  the  immovable,  nor 
do  we  perceive  the  support  plaintiff's  argument  derives  from  the  line 
of  authority  cited  that  treat  the  sheriff's  deed  only  as  a  muniment  of 
title,  additional  to  the  adjadieation,  or  that  class  of  authorities -that 
afirm'the  seizare  as  embracing  all  the  interest  of  the  debtor.    Code 
of  Practice,  Arts.  656,  695,  696;  Foley  vs.  Harrison,  5  An.  84;  White, 
Richardson  &Oo.  vs.  Sheriff,  86  An.,  p.  984.     Our  courts  have  had 
frequent  occasion  to  maintain  the  right  of  the  seizing  creditor  to  the 
sale  of  all  the  property  seized  under  the  writ.    It  is  his  right  to  have 
all  such  property  faithfully  preserved  by  the  sheriff  while  under 
seizare,  and  it  is  to  him  the  law  gives  a  right  of  action  for  injury  to 
the  property  whether  by  removal,  x>r  because  of  any  other  act  by 
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which  the  property  is  diminished  in  value.  It  is  this  principle  also 
that  gives  to  the  seizing  creditor  all  ''rents,  revenues  or  issues " 
accrued  from  the  Immovable  seized,  and  sustains  his  right  of  action 
for  such  rents.  Summers  &  Brannin  vs.  Clark,  80  As.,  p.  486  White, 
Richards  &  Co.  vs.  SberifT,  86  An.,  p.  984;  Henry  vs.  Tricou,  86  An., 
p.  622;  Lawrence  vs.  Cox,  82  An.,  p.  1045.  If  the  seizing  creditor 
under  whose  writ  the  tract  of  land  was  adjudicated  to  plaintiff  were 
before  us  asserting  his  right  against  the  sheriff  for  permitting,  pend* 
ing  the  seizure,  the  injury  of  the  trees,  or  the  removal  and  cutting 
of  the  timber,  the  question  would  be  different  from  that  now  pre- 
sented. The  right  in  this  respect  of  the  seizing  creditors  under  our 
jurisprudence  is,  we  think,  suggestive  that  the  same  right  does  not 
pass  to  the  adjudicatee  with  no  title  whatever,  when  the  injury  to 
the  property  was  done,  or  when  the  trees  were  converted.  Our  juris- 
prudence furnishes  no  precedent  for  recognizing  any  such  right  in 
the  adjudicatee.  Our  conclusion  is  the  action  for  damages,  or  for 
the  value  of  the  trees  alleged  to  have  been  converted  prior  to  the 
adjudication,  did  not  pass  by  the  adjudication. 

The  timber  taken  from  the  land  during  the  seizure  and  in  the  pos- 
session of  defendant  is,  in  our  view,  to  be  deemed  as  constructively 
in  possession  of  the  sheriff  when  the  adjudication  was  made.  It 
formed  part  of  the  immovable.  Cut  during  the  seizure,  it  was  quite 
as  much  in  the  sheriff's  charge  as  the  land  itself.  He  could  have 
taken  it  under  his  writ,  and  if  his  authority  was  resisted  the  courts 
would  have  enforced  it.  Gwynne  on  Sheriffs,  289.  We  think  the 
adjudication  must  be  deemed  to  carry  to  the  purchaser  the  property 
in  the  actual  as  well  as  constructive  custody  of  the  sheriff.  In  this 
view  we  maintain  plaintiff's  title  to  the  timber  in  defendant's  posses- 
sion that  may  be  identified  as  removed  from  the  land  pending  the 
seizure. 

The  defendant's  contention  that  he  had  a  contract  with  the  owner 
of  the  land  for  the  cutting  of  the  timber  can  not  avail  him.  We  do 
not  understand  that  the  debtor  can  place  his  land  beyond  seizure  for 
a  debt  secured  by  mortgage,  and  with  the  mortgage  carrying  into 
effect  the  pact  de  non  alienando  standing  on  the  public  records  when 
the  alleged  contract  was  made,  and  for  years  before.  Whether  the 
defendant  had  knowledge  of  the  seizure  other  than  that  the  law  sup- 
poses to  be  constructively  conveyed  by  the  seizure  is  unimportant. 
We  take  occasion,  however,  to  say  that  the  testimony  impresses  us 
he  had  actual  knowledge. 
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It  is  insisted  there  was  no  seizure.  If  that  proposition  Is  depend- 
ant on  the  proposition  the  defendant  was  served  with  no  notice,  the 
answer  is  no  sach  notice  was  required.  There  is  no  testimony  im- 
peachinf^  the  seizare  and  the  entire  proceedingrs,  and  the  plaintiff's 
title,  and  in  our  view  the  pleadings,  support  the  seizure,  at  least 
remove  it  from  controversy. 

If,  as  we  hold,  the  plaintiff  had  the  right  to  issue  the  sequestration 
for  the  timber  carried  from  the  land,  and  in  defendant's  possession 
when  the  writ  issued,  there  can  be  no  claim  for  damages  alleged  to 
have  been  caused  by  the  writ,  and  hence,  in  our  opinion,  there  is  no 
basis  for  defendant's  reconventional  demand. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be- avoided  and  reversed;  and  it  is  now  ordered, 
adjudged  and  decreed  that  the  plaintiff  be  and  is  hereby  decreed  to 
be  the  owner  of  all  the  logs  cut  from  the  land  in  controversy  and  in 
defendant's  possession  when  the  sequestration  issued,  and  that  said 
logs  be  delivered  to  him;  that  the  case  be  remanded  to  ascertain  the 
logs  thus  decreed  to  belong  to  plaintiff;  that  the  sequestration  be 
maintained  as  to  such  logs,  and  that  the  defendant  pay  costs. 

DissENTiNa  Opinion. 

NiCHOLLs,  C.  J.  I  think  a  rehearing  should  be  granted  in  this  case, 
inasmuch  as  at  present  advised,  I  am  of  the  opinion  that  the  judg- 
ment heretofore  rendered  is  erroneous. 

The  State  holding  a  mortgage  on  the  property  of  Clifton  Gannon, 
the  sheriff  of  Avoyelles  parish,  secured  (under  the  law)  by  the  clause 
de  non  alienandOj  and  holding  a  judgment  recognizing  the  mortgage 
debt  and  mortgage,  seized  and  sold  the  property  mortgaged  under 
a  writ  of  ft,  fa.  to  the  plaintiff,  Frank.  While  the  property  was 
under  mortgage,  but  before  the  seizure  of  the  same.  Cannon  had,  by 
contract,  authorized  the  defendant  to  cut  timber  from  the  land, 
After  the  seizure  of  the  property  and  while  it  was  in  the  hands  of  the 
executive  officer'  of  the  court,  Magee  entered  upon  the  land,  dead- 
ened a  number  of  trees  and  cut  down  others.  Some  of  those  cut 
down  were  still  upon  the  land  at  the  time  of  the  judicial  sale,  but 
others  so  cut  down  had  been  sold  by  Magee  at  that  date.  There  was 
no  notice  given  in  the  advertisement  of  the  property  for  sale,  or  at 
the  time  of  sale,  that  the  condition  of  the  property  was  other  than 
what  it  was  at  the  time  of  the  seizure. 


FIFTIETH  ANNUAL  REPORTS,  1898.  1071 

State  vs.  Button. 


The  claim  of  the  State  against  Oannon  having  been  f ally  satisfied 
after  the  seizure  and  sale  (independently  of  any  claim  against  Magee 
for  cutting  down  and  selling  as  he  did  the  timber  on  the  place) ,  the 
question  in  this  case  is  whether  or  not  the  purchaser,  Frank,  has  a 
right  of  action  against  Magee  for  the  cutting  down  and  the  conver- 
sion of  the  trees,  which,  at  the  time  of  the  seizure,  formed  part  of 
the  realty.  I  am  satisfied  neither  the  seized  debtor  nor  any  one 
holding  under  him  could  acquire  rights  by  an  illegal  entry  upon 
the  property  pending  the  seizure,  severing  trees  from  the  land, 
and  carrying  off  and  selling  the  same.  I  am  6f  the  opinion 
that  when  Frank  bought  at  the  judicial  sale,  made  in  execu- 
tion of  the  judgment  enforcing  the  State's  mortgage  claim,  and  the 
State  was  fully  paid,  every  right  which  the  State  had  in  the  thing 
mortgaged,  at  the  time  of  the  seizure  and  at  the  time  of  the  sale, 
passed  from  the  State  to  the  purchaser.  The  purchaser  acquired  not 
only  the  rights  of  Oannon  in  the  thing  sold,  but  also  the  right  of  the 
seizing  creditor  under  the  mortgage  and  under  the  seizure  and  sale. 
He  became  subrogated  to  all  the  rights  in  the  premises  which  the 
State  had,  including  the  right  of  action,  which  it  may  have  had  prior 
to  being  paid  in  full  against  Magee.  The  right  of  action  should 
certainly  belong  to  some  one.  When  the  State  was  paid  in  full  it 
passed  from  it  to  Frank,  even  had  the  right  not  belonged  to  him 
before,  by  reason  of  his  acquisition  of  the  property  itself,  and  as  be- 
ing part  and  parcel  thereof  by  relation.  Frank's  title  to  the  land, 
nnder  our  law,  became  absolute  at  the  moment  of  the  adjudication, 
and  his  rights  related  back  to  the  time  of  the  seizure  as  against  any 
claim  advanced  by  the  former  owner,  or  any  one  holding  under  him 
through  an  illegal  entry  upon  the  property  pending  the  seizure  and 
a  severance  therefrom  of  standing  trees.  [30  N.  E.  979;  74  N. 
W.  103.] 

Blanchard,  J.,  concurred  with  the  Ohief  Justice. 


No.  12,772. 
State  of  Louisiana  vs.  John  F.  Button.  j  51  *iS 

The  minority  of  one  of  the  jarors  will  not  avail  to  set  aside  thoir  yerdiot  when  no     jhq     jj 
■   objection  was  made  or  questions  asked  on  that  point  when  the  juror  was  ten-     ~ 
dered  and  accepted  by  the  accused,  nor  does  it  make  any  difference  in  the 
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application  of  thia  rule  that  neither  aconaed  or  his  connsel  knew  of  the  jvltot'b 
minority  when  he  was  tendered.  8  Rob.  690;  ISiLn.  276;  26  An.  384;  35  An.  996; 
43  An.  870. 

APPEAL  from  the  Eleventh  Judicial  District  Coart  for  the  Parish 
of  St.  Landry.     Dupr^y  J, 


M.  J.  Cunningham^  Attorney  General,  and  R.  Lee  Gfarland,  District 
Attorney    (P.  A.  Simmons,  Jr.^  of  Connsel),  for  Plaintiff,  Appellee. 


John  N,  Ogden  for  Defendant,  Appellant. 


Argued  and  submitted  April  28,  1898. 
Opinion  handed  down  May  16,  1898. 
Rehearing  refused  June  29,  1898. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  The  accused,  indicted  for  murder,  convicted  without 
capital  punishment,  takes  this  appeal. 

The  bills  of  exception  present  the  question  whether  the  verdict  of 
the  jury  should  be  set  aside  and  a  new  trial  granted  the  accused  on 
the  affidavits  and  proofs  submitted  on  the  rule  for  new  trial  and 
motion  in  arrest,  that  one  of  the  jurors  was  a  minor,  and  that  the 
fact  of  his  minority  was  not  known,  when,  without  any  interrogation 
on  that  point,  he  was  accepted  as  a  juror. 

When  the  juror  is  tendered  the  opportunity  is  afforded  the  accused 
to  examine  the  juror  as  to  his  competency.  To  enable  the  accused 
to  inform  himself  with  respect  to  the  jury  by  whom  he  is  to  be  tried, 
the  law  requires  the  jury  list  to  be  served  on  the  accused  two  entire 
days  before  the  day  of  trial.  R.  S.,  Sec.  992.  With  the  right  to 
challenge  any  juror  not  qualified  to  serve  and  full  opportunity  afforded 
to  ascertain  if  there  is  cause  for  any  such  challenge,  it  deserves 
serious  consideration  whether  the  accused,  after  he  has  accepted  a 
juror  and  taken  the  chance  of  an  acquittal  and  after  an  adverse 
verdict,  can  claim  that  the  verdict  shall  be  set  aside,  because  one  of 
the  jurors  was  a  minor.    It  is  urged  on  us  that  the  juror  had  been 
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drawn  on  a  previoas  venire  and  had  served  on  a  previous  jary,  pre- 
sented the  appearance  of  one  who  had  passed  his  majority,  and  hence 
it  is  contended  the  accused  and  his  counsel  may  well  be  deemed  to 
have  been  misled  into  accepting  the  juror.  Besides  there  are  affidavits 
of  the  accused  and  of  his  counsel  that  they  were  ignorant  of  the 
juror's  incompetency  when  he  was  called  to  the  box.  On  this  issue 
of  diligence  we  can  not  overlook  the  ample  opportunity  of  the 
accused  to  learn  before  the  trial  that  incompetency  of  the  juror, 
quickly  made  the  ground  of  objection  after  conviction.  Accepting 
the  entire  sincerity  of  the  affidavits,  we  can  not  resist  the  conclusion 
that  the  diligence  to  be  expected  from  the  accused  under  the  circum- 
Btances  and  suggested  by  the  service  itself  upon  him  of  the' jury  list, 
if  exerted,  would  have  discovered  the  fact  now  made  the  basis  to  set 
aside  the  verdict. 

Our  own  jurisprudence  has  not  favored  applications  to  set  aside 
verdicts  on  grounds  like  that  urged  here.  Our  courts  have  uniformly 
held  that  it  was  too  late,  after  verdict,  to  urge  the  disqualification  of 
one  of  the  jurors;  that  the  full  opportunity  was  afforded  to  make 
such  objections ;  that  it  should  be  made  when  the  juror  is  presented 
and  can  not  be  insisted  upon  after  the  trial.  In  some  of  the  cases, 
the  circumstance  that  the  disqualification  of  the  juror  was  not  known 
when  he  was  accepted  by  the  accused,  was  considered  and  held  to 
imply  a  want  of  diligence,  fatal  to  the  objection.  State  vs.  Nolan, 
13  An.  276;  State  vs.  Bower,  26  An.  884;  State  vs.  Sopber,  86  An. 
975;  State  vs.  Garig,  48  An.  370.  The  decision  of  our  predecessors 
held,  that  where  the  juror  was  examined  on  his  voir  dire  and  gave 
false  answers  to  questions  touching  his  qualifications,  that  in  such 
case  the  objection  to  the  juror's  competency  was  a  sufficient  ground 
for  a  new  trial.  State  vs.  Nash  and  Barnett,  45  An.  1143.  The 
decision  proceeds  on  the  ground  that  the  accused  could  not  be 
deprived  of  bis  right  to  a  jury  composed  as  the  law  directs,  by 
the  fraud  accomplished  by  the  false  answers  of  the  juror.  That 
decision  resting  on  the  ground  peculiar  to  that  case,  does  not  in- 
fringe on  the  line  of  our  decisious  on  this  subject.  It  is  our  conclu- 
sion, the  objection  to  the  juror's  competency  came  too  late,  and 
hence  the  rule  for  new  trial  was  properly  overruled. 

It  is  therefore  ordered^  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed. 

Rehearing  refused  June  29,  1898. 
68 
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Foy  et  al8.  tb.  Mayor  and  (Council  of  New  Orleana. 

12,760. 

Plorvillb  Foy  bt  als.  vs.  Mayor  and  Council  op  New  Origans. 

An  ordinary  action  of  a  Judgment  creditor  of  the  city  of  New  Orleans  attaokisg 
the  1897  annual  city  budget  subsequent  to  its  approval  by  special  ordfaanse, 
and  also  the  1896  budget  six  months  prior  to  its  preparation  and  preaentatioa, 
discloses  no  cause  of  action. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans 
King,  J, 

Charlea  Longue  for  Plaintiffs,  Appellants,  and  James  J.  Meljoughlin, 
Assistant  City  Attorney,  and  Samuel  L.  Oilmore,  City  Attorney,  for 
Defendants,  Appellees.  » 


Argued  and  submitted  April  23,  1898. 
Opinion  handed  down  June  22,  1898. 


The  opinion  of  the  conrt  was  delivered  by 

Watkins.  J.  The  plaintiff,  Foy,  alleging  himself  to  be  a  jodg^ 
ment  creditor  of  the  city  of  New  Orleans  for  the  snmof  sixteen  hun- 
dred and  fifty -eight  dollars  with  interest,  and  in  the  farther  sam  ot 
nine  hundred  and  thirty  dollars  with  interest,  less  a  credit  of  one 
thousand  dollars  paid  and  credited  thereon ;  and  various  other  jod^- 
ment  creditors  for  sundry  small  amounts  of  two  or  three  hundred 
dollars  each,  join  in  one  petition  and  make  common  cause ;  and  for 
the  reasons  therein  assigned  they  jointly  demand  that  the  defendant 
*'be  directed  to  amend  their  budget  of  1897  so  as  to  strike  therefrom 
all  items  which  have  been  objected  to  *  *  *  and  that  they  be- 
ordered  to  place  (their  claims)  upon  said  budget  for  the  full  amount 
of  their  judgments,"  etc. ;  and  in  the  alternative,  that  the  conrt  can 
not  afford  them  full  and  adequate  relief  on  the  budget  of  1897  "  that 
said  council  be  ordered  to  place  petitioners  on  the  budget  of  1898,"' 
etc. 

On  the  trial  there  was  judgment  in  favor  of  the  defendants  and  the 
plaintiffs  have  appealed. 

The  theory  of  the  plaintiffs  is  that  several  creditors  of  the  city 
enjoined  the  payment  by  the  city  of  several  items  of  indebtedness 
which  figured  upon  the  city's  annual  budget  of  1897,  and  same  wa» 
made  perpetual  by  a  final  judgment  of  this  court. 
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That  petitioners  object  to  certain  enomerated  items  aggregating 
seventy -two  thousand  dollars,  which  had  been  illegally  budgeted 
and  appropriated  therein. 

That  the  plaintiff,  Foy,  sued  out  a  mandamus  to  compel  the  City 
OouncU  to  bndget  the  amounts  of  his  aforesaid  judgnoients,  but  that 
relief  was  denied,  with  the  right  reserved  to  attack  the  budget  in  a 
direct  action. 

That  the  city  has  recently  passed  two  ordinances  whereby  said 
amounts  have  been  applied  to  the  liquidation  of  the  expenses  of 
garbage  removal ;  but  that  said  sums  of  money  have  not  been  act- 
ually expended  by  the  Oity  Treasurer. 

That  it  is  the  duty  of  the  Oity  Oouncil  to  provide  annually  for  the 
payment  of  judgnoients. 

The  defendants  first  tendered  a  plea  of  no  cause  of  action,  and 
the  judge  a  quo  having  referred  same  to  the  merits,  they  filed  an 
answer  pleading  the  general  issue. 

In  the  course  of  the  discussion  defendant's  counsel  suggested  our 
lack  of  jurisdiction  ratioTie  materim;  but  it  is  not  well  taken.  See 
Marx  vs.  Myers,  50  An.  — . 

It  seems  to  us  too  clear  for  argument  that  the  exception  of  no 
cause  of  action  should  have  been,  if  it  was  not,  sustained  in  the 
District  Oonrt ;  and  this  fact  can  not  now  be  ascertained,  for  the 
reason  that  the  record  fails  to  disclose  the  ground  on  which  our 
learned  brother  of  that  court  pitched  his  decision. 

The  decisions  of  this  court  to  which  the  plaintiff's  petition  doubt- 
less refers  are  the  following,  viz. : 

State  ex  reU  Foy  vs.  Mayor  and  Oouncil,  49  An.  947,  and 

Badger,  Receiver,  vs.  Oity,  49  An.  804. 

Both  of  these  cases  were  mandamus  proceedings  taken  against  the 
Mayor  and  Oity  Oouncil  for  the  purpose  of  compelling  said  respond- 
ents to  put  their  respective  claims  upon  the  city  budget  for  the  year 
1897. 

In  each  case  judgment  went  in  favor  of  the  respondents,  and  the 
respective  relators  appealed. 

In  the  Foy  case,  above  referred  to,  there  was  the  following  reser- 
vations made,  viz.:  '*the  mandamus  be  and  same  is  hereby 
dismissed  under  reservation  of  any  legal  rights  which  he  may  have  aa 
holder  and  owner  of  the  judgments  which  he  declared  on." 

In  that  immediate  connection  we  were  careful  enough  to  say : 


\ 
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<<  We  express  no  opinion  as  to  the  scope  of  the  rights  which  the 
relator  may  be  entitled  as  holder  of  the  jadgments  on  which  he  de* 
Clares,  whether  by  virtue  of  the  pleadings  in  the  case  on  which  tbey 
were  rendered  and  the  terms  of  the  judgments  themselves  he  be 
entitled  as  a  '  general  creditor,'  to  be  paid  out  of  any  and  all  funds 
which  may  be  found  available  for  the  payment  of  *  debts '  of  tbe 
corporation,  or  whether  to  be  restricted  to  some  special  fund  or 
funds." 

We  have  substantially  the  same  difficulty  still  confronting  us;  for 
whether  plaintiffs  be  the  general  or  special  creditors  of  the  dty, 
there  is  nothing  in  the  record  to  show. 

This  matter  being  in  doubt,  and  entirely  undetermined,  we  can 
not  see  our  way  to  granting  the  relief  plaintiffs  demand. 

There  are  three  obstacles  in  their  way :  (1)  The  budget  was  finally 
approved  in  December,  1897,  by  a  special  ordinance  of  the  city, 
which  bars  and  absolutely  concludes  all  those  who  did  not  formally 
oppose  same ;  (2)  the  budget  of  the  year  1898  can  not,  under  the  law, 
be  prepared  and  filed  until  the  month  of  December,  1898,  and  con- 
sequently, quoad  hoc  this  suit  is  premature,  there  l^eing  no  1898 
budged  in  esse;  (3)  there  is  no  substantial  basis  upon  which  this 
suit  can  rest,  as  neither  the  budget  of  1897  nor  1896  can,  under 
existing  circumstances,  be  attacked  in  this  form  of  proceeding. 

For  these  reasons  this  suit  discloses  no  cause  of  action.  Judgment 
affirmed. 


No.  12,743. 
State  op  Louisiana  vs.  T.  J.  Hand. 

No  appeal  lies  to  the  Supreme  Court  from  a  yerdlct  and  sentence  condemning  the 
defendant  to  pay  a  fine  of  ten  dollars,  or  In  tbe  alternative  sufler  imprison- 
ment  in  the  parish  jail  for  a  period  of  ten  days. 

A  PPEAL  from  the  Sixteenth  Judicial  Court  for  Parish  of  St.  Tarn* 
^*"     many.    Reid^  J, 


M,  J.  Cunningham,  Attorney  Qeneral,  for  Plaintiff,  Appellee. 


Charles  T.  Madi9(m  and  Charles  J,  Boatner  for  Defendant,  Appellant. 


FIPTIBTH  ANNUAL  REPORTS,    1898.  1077 

• 

Elder  ft  Dayts  vs.  Mrs,  Lodeltng. 


Submitted  on  briefs  Jane  4,  1898. 
Opinion  handed  down  Jane  18,  1898. 


The  opinion  of  the  coart  was  delivered  by 

Watkins,  J.  The  defendant  was  indicted  for  the  olVenee  of  wilfaly 
and  anlawfally  failing  and  refusing  to  work  the  public  road  in  viola- 
tion of  the  provisions  of  Act  No.  117  of  1896,  and  having  been  found 
guilty  and  sentenced  by  the  court  to  pay  a  line  of  ten  dollars  and 
costs,  and  in  defanlt  of  payment  of  fine  that  he  be  confined  in  the 
parish  jail  for  a  period  of  ten  days,  he  prosecutes  this  appeal. 

In  this  court  the  Attorney  General  has  filed  a  motion  to  dismiss 
the  appeal  on  the  ground  that  the  Supreme  Court  is  without  jurisdic- 
tion ratione  materisB  to  entertain  the  same,  because  the  defendant  is 
charged  with  a  simple  misdemeanor,  the  puntshment  of  which  is  not 
less  than  five  dollars,  nor  more  than  twenty- five  dollars,  and  in 
default  of  payment  of  the  fine  assessed  imprisonment  in  the  parish 
jail  of  not  less  than  ten  nor  more  thirty  dayd. 

The  motion  is  well  taken  and  the  appeal  is  dismissed. 


No.  12,707. 
Eldbr  &  Davis  vs.  Mrs.  M.  C.  Ludblinq. 

A  sberlil*!  return  disclosinip  that  Beryio.e  of  citation  and  writs  of  attachment 
and  seQnestration  was  made  by  handing  copies  thereof  to  a  curator  ad  koc, 
the  same  is  illegal  and  void,  because  they  do  not  conform  to  the  positlTe 
requirements  of  the  Code  of  Practice;  and  as  those  formalities  stand  in  lien 
of  citation  to  a  non-resident,  and  must  be  strictly  complied  with  on  pain  of 
nullity,  the  suit  must  be  dismissed  and  the  writs  dissolved,  because  the  juris* 
diction  of  the  court  did  not  attach. 

.  On  Application  for  Rehkasing. 

A  party  sued  as  an  absentee  and  non-resident  of  the  State,  and  her  property 
attached  and  sequestered,  may  be  subjected  to  the  Jurisdiction  of  the  court 
daring  the  pendency  of  the  suit  by  personally  serring  her  with  a  citation,  and 
thereupon  a  personal  Judgment  may  be  rendered  against  her  for  the  amount 
of  the  debt  demanded. 

But  this  serr Ice  of  citation  does  not  possess  the  retrospective  effect  of  curing  a 
defeotlTe  service  of  writs-  of  attachment  and  sequestration  to  which  the 
curator  ad  hoc  had  excepted  prior  thereto. 

APPEAL  from  the  Fifth  Judicial  District  Court  for  the  Parish  of 
Onaehita.    PoUa^  J. 


60  1077' 
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Elder  ft  Dayis  ts.  Mrs.  LodeliDg-. 


C,  J.  Boatner  and  F,  O,  Hudson  for  PlaintiffB,  Appellees. 


Farrar,  Jonas,   Kruttachnitt  &   Ourley^  T.    O.   Benton  and  S.    T. 
iMmkin  for  Defendant,  Appellant. 


Argued  and  submitted  January  14,  1898. 
Opinion  handed  down  February  7,  1898. 
Rehearing  granted  March  21,  1898. 
Argued  and  submitted  on  rehearing  May  18,  1898^ 
Opinion  banded  down  June  18,  1898. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  This  suit  is  brought  upon  a  stated  account  for  five 
thousand  six  hundred  and  ten  dollars  and  thirty  cents,  coupled  with 
an  attachment  and  sequestration,  and  from  a  judgment  in  favor  of 
the  plaintiffs  for  the  amount  of  this  claim,  and  sustaining  both  of 
said  writs,  the  defendant  has  appealed. 

The  averment  on  which  the  plaintiffs  demanded  an  attachment  is 
that  the  defendant  was  *<  a  non-resident  of  the  State,"  residing 
'<  in  the  city  of  Bridgeport,  State  of  Connecticut." 

Upon  this  allegation,  duly  sworn  to  by  the  plaintiffs,  the  court 
appointed  a  curator  ad  hoc  to  represent  the  absent  defendant,  and 
caused  writs  of  attachment  to  issue  to  the  sheriffs  of  the  parish  of 
Ouachita  and  the  parish  of  Morehouse,  in  each  of  which  the  defend- 
ant owned  a  plantation  and  other  property. 

The  allegation  upon  which  the  plaintiffs  demanded  a  sequestra- 
tion were  that  they  had  a  lien  and  privilege  as  the  furnishers  of 
necessary  plantation  supplies  on  the  crops  of  the  defendant,  '*  and 
that  she  has  removed  from  said  plantation  and  shipped  to  a  cotton 
factor  in  the  city  of  New  Orleans  all  the  crops  raised  on  said  plant- 
ations during  the  year  1895,  and  petitioners  fear  and  believe  and 
have  good  grounds  to  fear  and  believe  that  the  defendant  wUl  con- 
ceal, part  with,  or  dispose  of  same  during  the  pendency  of  the  suit." 

In  limine  the  defendant  appeared  by  counsel  for  the  sole  purpose 
of  exceptiug  to  the  suit  and  the  writs  of  sequestration  and  attach- 
ment on  the  ground  that  same  were  illegal,  null  and  void  for  the 
reason  that  neither  the  citation,  the  writ  of  attachment,  nor  the  writ 
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of  seqaestration  were  legally  served)  copies  of  same  having  never 
been  posted  on  the  door  of  the  room  where  the  Court  in  which  the 
salt  is  pending  is  held,  as  the  law  requires. 

That,  in  the  alternative,  she  avers  that  she  is  and  has  been  a  resi- 
dent of  the  parish  of  Ooachita,  and  verily  believes  that  her  said  resi- 
dence was  well  known  to  the  plaintiffs  when  this  snit  was  filed;  and 
that  she  can  not  be  legally  brought  into  Court  by  means  of  a  curator 
md  hoe. 

That  the  plaintiffs'  averments  on  which  they  obtained  said  writs 
are  false  and  untrue. 

That  she  was  not  making  nor  attempting  to  make  any  disposition 
ef  the  crops  or  other  property  on  which  the  plaintiffs  had  a  lien  and 
privilege,  other  than  that  agreed  on  between  her  authorized  agent 
and  attorney  in  fact  and  the  plaintiffs,  and  that  the  plaintiffs  well 
knew  that  she  was  giving  to  no  other  creditor  more  than  themselves, 
a  preference  on  the  proceeds  of  the  sales  thereof. 

On  the  same  date,  the  eurator  ad  hoc  moved  to  dissolve  the  writs 
and  dismiss  the  suit  on  the  ground  that  the  defendant  was  a  resi- 
dent of  the  parish  of  Ouachita,  and  not  a  non-resident  of  the  State 
of  Louisiana. 

It  is  obvious  that  the  sole  ground  of  plaintiff's  attachment  pro- 
ceedings is  the  alleged  non- residence  of  the  defendant. 

She  is  sought  to  be  brought  into  court,  and  subjected  to  a  large 
judgment,  through  the  interposition  of  a  curator  ad  hoc  only.  It  is  not 
pretended  that  she  was  personally  cited  and  served,  or  that  a  domi- 
ciliary service  was  made  upon  her. 

It  is  not  claimed  that  citation  was  issued  to  and  served  upon  her 
attorney  in  fact  in  the  pariah  of  Ouachita,  to  whom  she  had  given  a 
power  of  attorney  and  authority,  to  receive  service  of  citation. 

Conceding,  then,  for  the  purpose  of  defendant's  first  exception, 
that  the  defendant  is  a  non-resident  as  she  is  alleged  to  be,  the  juris- 
diction of  the  court  depends  upon  the  legality  and  regularity  of  the 
eervice  of  the  citation  and  writs  of  attachment  and  sequestration. 

It  appears  from  the  record  that  the  two  motions  to  dissolve  the 
writs  and  dismiss  the  suit  were  filed  on  the  28th  of  January,  1896. 

The  record  discloses  no  citation  directed  to  the  defendant,  and 
the  only  process  by  which  the  plaintiff  sought  to  obtain  a  judgment 
against  the  defendant  was  through  a  curator  ad  hoc. 

It  shows  further,  that  the  writ  of  attachment  issued  to  the  sheriff 
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Of  the  parish  of  Onachita  was  served  by  "  banding  a  copy  to  E.  T. 
LampUn,  curator  ad  Aoc."  That  the  writ  of  sequestration  directed 
to  said  sheriff  was  served  by  *'  handing  a  copy  to  E.  T.  Lampkin, 
curator  ctd  hoc."  That  the  writs  of  attachment  and  sequestratioii 
which  were  issued  to  the  sheriff  of  the  parish  of  Morehouse  were  not 
served  at  all,  or  upon  any  one,  or  in  any  place. 

Notwithstanding  the  issue  was  directly  made  by  the  defendant's 
exception,  that  neither  the  citation  nor  the  writs  of  attachment  and 
sequestration  had  been  legally  served,  by  affixing  certified  copies 
thereof  to  the  door  of  the  room  where  the  court  in  which  the  snit  is 
pending  is  held,  the  record  is  barren  of  testimony  on  the  sub- 
ject; and  the  returns  of  the  two  sheriffs  show  an  exactly  contrary 
state  of  facts. 

The  Code  of  Practice  provides  that  if  the  defendant  *<  be  absent  or 
reside  out  of  the  State,  in  such  case  the  sheriff  shall  serve  the  attach' 
ment  and  cttotion  by  affixing  copies  of  the  tame  on  the  door  of  the 
room  where  the  court  in  which  the  suit  i»  pending  is  held.*' 
Article  254. 

It  further  provides  that  the  sheriff  shall  serve  the  writ  of  seques- 
tration by  ''  serving  the  petition  and  the  copy  of  the  order  of  seques- 
tration upon  the  defendant.'' 

It  has  been  repeatedly  held  that  the  formalities  prescribed  in 
these  articles  of  the  Code  of  Practice  stand  in  lieu  of  citation  in  the 
ordinary  form,  and  must  be  strictly  complied  with  upon  pain  of 
nullity;  and  the  court  has  invariably  dissolved  the  writs  on 
account  of  the  failure  of  compliance  therewith. 

And  amongst  other  cases  the  following  may  be  cited,  viz. : 

Putnam  vs.  The  Grand  Gulf  Railroad  and  Banking  Company,  3 
Rob.  282 ;  Kraeutler  vs.  Bank,  12  R.  461 ;  Mithoff  vs.  Dewees,  9  An. 
650;  Cox  vs.  Bradley,  15  An.  529;  Woolridge  vs.  Hedrick,  27  An. 
79;  Oonnell  vs.  Medlock,  24  An.  512;  Oonnell  vs.  Medlock,  25  An. 
590;  Irving  vs.  Edrington,  41  An.  671. 

Plain  as  the  terms  of  the  Code  of  Practice  are,  and  as  unmistakable 
as  the  decisions  of  this  court  appear  to  be,  the  District  Judge  tried 
and  overruled  the  defendant's  motions  on  Wednesday,  the  16th  of 
December,  1896. 

Something  was  said  in  oral  argument  to  the  effect  that  the  defend- 
ant had  waived  the  benefit  of  her  motion  and  exception ;  but  such 
waiver  is  not  discoverable  in  the  record.  On  the  contrary,  it  appears 
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from  the  record  that  the  defendant  did  not  file  her  answer  to  the- 
suit  until  the  28d  of  December,  1896 — one  week  sabseqnent  to  the- 
motion  to  dissolve  being  overraled — and  same  is  prefaced  by  the- 
statement  that  she  reserved  *<  all  her  rights  under  her  exception  and* 
motion  to  dissolve  the  writs  of  attachment  and  sequestration." 

In  addition  to  the  foregoing,  there  is  no  mention  made  in  the  brief 
of  plaintiffs'  counsel  in  reference  to  any  such  waiver. 

In  our  opinion,  it  is  clear  that  there  was  neither  legal  service  of 
citation  or  writs  of  attachment  and  sequestration,  and  that  the  coprt 
below  erred  in  failing  to  so  decide. 

Finding  the  service  wanting  in  the  foregoing  essential  require- 
ments, the  jurisdiction  of  the  court  did  not  attach. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed;  and  it  is  further  ordered  and 
decreed  that  the  suit  of  plaintiffs'  be  dismissed,  and  the  writs  of 
attachment  and  sequestration  be  dissolved,  and  that  all  costs  be 
taxed  against  the  plaintiffs  and  appellees. 

On  Applioation  fob  Rbhbabiko. 

Watkiks,  J.     On  the  7th  of  February,  1898,  we  handed  down  an 
opinion  in  this  cause  reversing  the  judgment  appealed  from,  dis- 
solving the  writs  of  attachment  and  sequestration,  and  dismissing: 
plaintiffs'  suit,  same  having  been  prosecuted  against  the  defendant* 
as  an  absentee,  and-  the  service  of  the  writs  having  been  foundi 
defective. 

Thereupon  the  plaintiffs'  counsel  made  an  application  for  a  rehear- 
ing on  the  Hole  ground  '*  that  the  opinion  of  the  court  lib  based  wholly 
and  entirely  on  the  assumption  that  no  citation  whatever  had  issued 
to  the  defendant  in  the  cause,"  whereas  there  had  been,  in  fact 
(though  same  had  been  inadvertently  omitted  from  the  transcript 
of  appeal) ,  citations  regularly  served  upon  both  the  curator  ad  hoc 
and  upon  the  defendant,  in  person,  in  the  parish  of  Ouachita. 

Subsequently  to  the  filing  of  said  application  and  as  auxiliary  to 
and  in  aid  of  same,  we  granted  the  plaintiffs  a  writ  of  certiorari 
addressed  to  the  clerk  of  the  District  Oourt  requiring  him  to  pro- 
duce the  original  citations  referred  to  or  certified  copies  of  samCj  to- 
be  placed  in  the  transcript  in  order  to  complete  and  perfect  same 
and  make  it  conform  to  the  record  in  th^  court  below. 

The  failure  to  transcribe  the  said  citations  into  the  transcript 
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being  a  faalt  attributable  to  the  clerk,  and  the  absence  of  same  not 
having  been  brought  to  the  attention  of  either  connael  in  tho  case, 
we  were  of  opinion  that  the  ends  of  justice  would  be  best  sabflerved 
by  granting  the  relief  sought,  even  pending  an  application  for  re- 
hearing, whilst  recognizing  this  course  of  proceeding  as  a  departare 
from  the  usual  course  in  such  matters. 

The  original  citations  having  been  produced  and  filed  the  qaeation 
for  us  to  decide  is  to  what  extent  and  in  what  manner  doee  tlieir 
production  change  the  situation  and  necessitate  an  alteration  in  onr 
decree,  onr  former  judgment  having  been  set  aside  and  a  new  trial 
granted. 

The  following  data  from  the  record  is  worthy  of  consideration,  viz. : 

1.  The  citation  to  the  curator  ad  hoc  was  served  on  him  on  the  16tb 
of  January,  1896. 

2.  The  motions  to  dissolve  were  filed  on  the  28th  of  January,  1896. 

3.  Citation  to  the  defendant  was  personally  served  upon  her  on  the 
25tb  of  March,  1896. 

4.  The  motions  to  dissolve  were  tried  and  overruled  on  the  16th  of 
December,  1896. 

5.  The  answer  of  the  defendant  was  filed  on  the  23d  of  December, 
1896,  fully  reserving  the  benefit  of  her  exception. 

It  is  quite  obvious  that  the  service  of  citation  upon  the  defendant, 
in  person  thongli  ii  were,  had  no  effect  upon  the  record  or  the  rights 
of  parties  thereunder ;  but  that  they  remained  just  as  they  existed 
on  the  2dd  of  January  preceding,  and  subject  to  the  exception  and 
motion  of  defendant  to  dissolve. 

Oounsel  for  the  plaintiffs  on  the  second  hearing  press  the  argument 
that  the  defendant  did  not  rest  her  case  upon  an  exception  and 
motion  to  dissolve  exclusively;  but  that  she  put  at  issue  the  merits, 
in  a  limited  sense,  and  by  so  doing  waived  the  benefit  of  her  excep- 
tion, and  submitted  herself  to  the  jurisdiction  of  the  court  and 
thereby  lost  the  benefit  of  her  exception. 

The  following  is  the  defendant's  exception  in  extensor  vis. : 

*'  Now  comes  the  defendant  in  the  above  entitled  and  numbered 
suit  and  moves  to  dissolve  the  writ  of  attachment  and  sequestration, 
and  dismiss  the  suit  on  the  following  grounds : 

<<  1.  Because  she  has  never  been  legally  cited.  That  she  is  a  resi- 
dent of  the  parish  of  Ouachita,  and  verily  believes  her  residence  was 
well  known  to  plaintiffs  when  the  suit  was  filed,  and  that  the  appoint- 
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ment  of  a  curator  ad  hoc  to  represent  her,  and  service  of  citation 
npon  him,  was  illegal  and  void. 

'^2.  Even  if  she  had  been  a  non- resident  of  the  State,  the  pre- 
tended citation  would  still  have  been  null,  from  the  fact  that  notice 
or  copy  of  citation  and  of  writs  of  attachment  and  seqaestration 
were  not  posted  at  the  coart-honse  door,  as  the  law  requires. 

''  8.  Respondent  specially  alleges  that  the  allegations  on  which  the 
writs  of  attachment  and  se^piestration  were  issued  were  false  and 
untrue.  She  avers  that  the  writs  of  attachment  and  sequestration 
issued  in  this  case  were  obtained  wrongfully,  maliciously,  wantonly 
and  vindictively,  without  just  caase  in  either  law  or  fact. 

**  Wherefore  she  prays  that  the  writs  of  attachment  and  seques- 
tration be  dissolved.  And  further  prays  that  the  demands  of  plain- 
tiff he  refectedf  and  that  she  may  have  judgment  against  the  plaintiffs 
for  twelve  hundred  dollars  special  damages  over  and  above  those 
claimed  in  her  exception  and  motion  to  dissolve,  and  for  costs  and 
general  relief. 

*'  (Signed)  Thomas  O.  Bbmton,  Attomey.^^ 

The  defendant  appeared  for  the  sole  purpose  of  moving  to  dissolve 
the  writs  of  attachment  and  sequestration,  though  the  consequence 
of  same  was  expected  to  be  the  dismissal  of  the  suit,  as  she  was  sued 
as  a  non-resident. 

The  motion  assigns  three  different  grounds  for  the  dismissal  of 
the  writs :  (1)  Because  she  had  never  been  legally  cited,  not  being 
an  absentee;  (2)  because  the  writs  had  not  been  served  as  the  law 
requires;  (3)  because  the  allegations  on  which  the  writs  were 
obtained  were  false  and  untrue. 

Evidently  neither  of  these  grounds  of  exception  had  any  relation 
-—even  the  remotest — to  the  merits  of  the  cause,  which  were 
indebtedness  vel  non. 

They  conclude  with  the  prayer:  <*  Wherefore  she  prays  that  the 
writs  of  attachment  and  sequestration  be  dissolved.'' 

Her  further  prayer  relates  to  the  rejection  of  plaintiff's  demand 
for  the  issuance  and  maintenance  of  the  writs,  and  the  allowance  of 
twelve  hundred  dollars  special  damages. 

The  record  shows  affirmatively  that  the  defendant's  motion  to 
dissolve  was  filed  on  the  28th  of  January,  1896,  and  was  tried  and 
overruled  on  the  16tb  of  December,  1896 — near  twelve  months 
having  elapsed  in  the  meanwhile.    But  it  was  not  until  the  28d  of 
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December,  1896,  that  defendant's  answer  was  filed ;  and  it  contained 
a  fall  reservation  of  all  her  rights  under  her  exception. 

We  qaote  the  following  from  the  brief  of  counsel  for  the  plaintiifi 
for  the  purpose  of  showing  their  total  want  of  application  to  tb« 
facts  of  this  case : 

'^The  precise  qaestion  has  frequently  been  decided: 
*'  In  4  la.  91  (Rowlett  vs.  Shepherd)  the  Oourt  says: 

''  It  is  true,  as  stated  in  argument,  that  citation  is  the  basis  on 
which  every  suit  must  rest ;  but  appearance  and  pleading  to  the 
merits  is  always  considered  to  cure  the  defect.  Here  the  defendant 
appeared  and  pleaded  to  the  merits,  but  before  doing  so  he  expressly 
•excepted  to  the  want  of  citation.  Whether  under  our  law,  where 
exceptions,  though  they  must  proceed  in  order,  may  be  put  in  at  cbe 
same  time  with  an  answer  to  the  merits,  the  objection  to  the  want 
of  citation  could  be  considered  as  abandoned  by  presenting  the 
oonteBtatio  lites  on  other  matters,  need  not  be  decided.  In  this  in- 
stance  the  party  went  to  trial  on  the  merits,  without  requiring  a  de- 
cision on  the  exceptions,  and  this  we  consider  a  dear  waiver  of  it. 

<<  1  An.  828  (Livingston  vs.  Dick),  the  Court  says:  <The  defend- 
ant in  injunction  filed  a  written  motion  to  dissolve  the  injunction, 
in  which  he  alleges  as  grounds  for  the  dissolution : 

'< '  1.  That  he  had  not  been  served  with  a  citation,  but  that  plaintifT 
had  induced  the  sheriff  to  desist  from  proceeding  in  the  case.  Tiiis 
ground  hardly  requires  notice.  The  objection  of  absence  of  citation 
was  clearly  abandoned  by  the  defendant's  appearance  and  pleading 
in  the  cause,  and  going  to  trial  before  a  jury  upon  the  merits,  with- 
out any  dUpoHtion  made  of  that  part  of  the  motion.  '  " 

Again: 

''Your  Honors  have  had  this  subject  under  consideration  very 
recently.  In  the  case  of  Williams  vs.  Oommission  Oompany,  46  An. 
1018,  defendants,  non-residents  of  the  State,  were  brought  into 
court  by  attachment  and  the  appointment  of  a  curator  ad  hoc.  The 
sheriff,  in  that  case  as  in  this,  served  the  citation  and  petition  on  the 
curator  ad  hoc,  but  failed  to  post  them  at  the  court-house  door. 
Defendants  moved  to  dissolve  the  attachment  on  the  ground,  among 
others,  'that  the  service  is  illegal,  the  required  posting  of  the  peti- 
tion, citation  and  writ  of  attachment  at  the  court-house  door  not  bav* 
ing  been  complied  with.' 
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*■ '  The  conrt  says :  <  In  reference  to  the  first  proposition  the  plain- 
's coansel  argue  that  the  defendants  waived  the  informality  of 
service  of  citation  and  writ  of  attachment  by  their  appearance  in 
tbe  suit,  and  having  famished  bond  and  obtained  the  possession  of 
the  property  attached.     *     *     * 

<<  'They  appeared  In  the  snit  and  unqualifiedly -delivered  to  the  sher- 
iff  their  obligation  to  satisfy  such  judgment  to  the  value  of  the  prop- 
erty attached  as  may  be  rendered  against  him  in  the  suit  pending. 
It  is  the  appearance  authorized  by  Art.  259  of  the  Oode  of  Practice. 
It  is  characterized  as  an  appearance  in  the  snit.  The  only  question 
for  oar  decision  is,  does  that  appearance  cure  the  informality  of  ser- 
vice alleged?'  " 

The  authority  of  those  decisions  is  not  doubted,  but  their  applica- 
bility is  lacking  altogether,  because  the  defendant's  motion  to  dis- 
solve had  been  tried  and  overruled  before  her  answer  had  been 
filed. 

The  point  is  not  well  taken,  and  can  not  be  sustained. 

We  do  not  regard  it  necessary  to  decide  whether  or  not  the 
defendant  was  an  absentee  or  a  non-resident  of  the  State  at  the 
time  of  the  institution  of  the  snit,  for  the  reason  that  personal  serv- 
ice of  citation  upon  her,  while  she  was  within  the  territorial  juris- 
diction of  the  District  Oourt,  during  the  pendency  of  the  suit,  is 
sufficient  to  submit  her  to  that  jurisdiction  at  the  time  judgment  was 
pronounced,  at  least  in  so  far  as  the  debt  was  concerned. 

It  is  evident,  that  the  service  of  the  citation  upon  the  defendant 
personally,  on  the  25th  of  March,  1896,  could  not  and  did  not  have 
the  effect  of  giving  life  to  an  attachment  which  had  not  been  legally 
and  validly  served. 

The  same  reasoning  applies  with  equal  force  to  the  writ  of  seques- 
tration. 

In  so  far  as  the  indebtedness  of  the  defendant  is  concerned,  there 
appears  to  be  no  controversy,  except  with  respect  to  the  sum  of 
four  handred  and  eighteen  dollars,  which  is  thus  explained  in  the 
brief  of  plaintiff's  counsel : 

'*  The  evidence  shows  beyond  question,  that  in  January,  1885,  I. 
I.  Davis,  a  merchant  in  Monroe,  La.,  agreed  to  make  advances  to 
defendant's  plantations  during  that  year.  Under  this  arrangement, 
foor  hundred  and  eighteen  dollars  had  been  advanced  by  Mr.  Davis, 
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when  he  formed  a  partnership  with  Mr.  Elder,  under  tbe  flrm  mqd 
name  of  Elder  &  Davis.    The  account  against  the  defendant  for  four 
handred  and  eighteen  dollars  was  transferred  by  Davis  to  the  flrm  of 
Elder  &  Davis,  which  flrm  continued  advances  to  the  defendant, 
throagh  tbe  year,  amounting  to  flve  thousand  six  hundred  and  ten 
dollars  and  thirty  cents." 

This  statement  is  fully  borne  out  by  the  record,  and  we  are  of 
opinion  that  the  plaintiffs  are  entitled  to  a  personal  judgment  against 
the  defendant  for  the  entire  amount  claimed,  and  for  which  Judg- 
ment was  rendered  in  the  court  below;  but  in  our  opinion  now,  and 
as  it  was  expressed  in  our  original  decree,  the  writs  of  attachment 
and  sequestration  should  have  been  dissolved — the  cost  of  the  prin- 
cipal suit  being  taxed  against  the  defendant,  and  those  incident  to 
the  writs  of  attachment  and  sequestration  against  the  plaintiffs. 

With  regard  to  the  defendant's  demand  for  special  and  general 
damages,  we  think  a  proper  allowance  should  be  made,  but  we  are 
not  impressed  with  their  gravity ;  nor  do  we  think  a  large  sum  should 
be  awarded. 

The  extent  of  the  property  seized  should  not  control  our  judgment, 
notwithstanding  a  large  amount  was  seized,  as  the  proof  does  not 
show  any  great  amounl  of  injury,  trouble  or  inconvenience  to  the 
defendant.  Attorneys  were  employed  to  dissolve  the  writs  and  a 
curator  ad  hoc  was  appointed. 

Without  particularly  specifyiag  the  items  of  damage,  we  are  of 
opinion  that  the  sum  of  one  hundred  and  flfty  dollars  would  cempen- 
sate  the  defendant  for  all  of  her  outlay  in  expenses  and  attorney's 
fees,  including  the  fee  of  the  curator  ad  hoc. 

It  is,  therefore,  ordered  and  decreed  that  our  former  decree  be  set 
aside,  and  that  the  judgment  appealed  from  be  affirmed,  except  in 
respect  to  the  writs  of  attachment  and  sequestration;  and  that  in 
respect  of  same  that  the  judgment  be  amended  by  dissolving  same 
at  the  cost  of  the  plaintiffs,  and  that  they  be  adjudged  and  decreed  to 
pay  the  defendant  as  damages  for  the  dissolution  of  said  writs  the 
sum  of  one  hundred  and  flfty  dollars,  and  that  as  thus  amended  the 
judgment  be  affirmed. 
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OOMPANY.  ■  »  1087, 

100    239 

The  proof  disclosing  that  the  driver  of  a  small  pleasure  wagon  bad  halted  bis  ,'    5010^ 

team  within  a  few  feet  of  a  street  eleotrio  oar  track  at  the  intersection  of  Cai^  '  }S!  Z? 

elOO  738 
ronton  avemie  and  Canal  street.  In  the  city  of  New  Orleans,  to  wait  for  a  steam  ' — >_ . 

train  and  an  electric  street  car  to  pass,  and  suddenly  put  his  horse  and  wagon 

in  motion  for  the  purpose  of  crossing  the  track,  in  front  of  another  electric 

car  which  was  rapidly  approaching,  and  only  a  short  distance  away  and  within 

easy  open  Yiew^JIild:  That  the  street  car  company,  its  agents  and  employees 

were  not  guilty  of  culpable  negligence  which  renders  the  defendant  liable  for 

the  damages  resultlog  from  a  collision  between  the  car  and  wagon. 

APPEAL  from  the  Oivil  District  Oonrt  for  the  Parish  of  Orleans. 
KinQj  J. 


O.  B.  8an8um  (Fenner^  Henderson  db  Fenner,  of  Oonnsel)  for  Plain* 
tiff,  Appellant. 


Den^e,  Blair  &  Den^gre  for  Defendant,  Appellee. 


Argned  and  submitted  March  7,  1898. 
Opinion  handed  down  May  80«  1898. 
Rehearing  refused  Jnue  29,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  plaintiff  prosecutes  this  suit  in  his  own  right 
and  that  of  his  two  minor  children  against  the  defendant  for 
twenty*flye  thousand  dollars  as  the  amount  of  the  damages  they 
sustained  in  a  collision  between  one  of  the  electric  cars  of  the  com- 
pany and  a  wagon  driven  by  the  plaintiff  on  the  afternoon  of  the 
first  of  March,  1896,  at  or  near  the  intersection  of  Oanal  street  with 
Oarrollton  avenue,  the  two  children  being  occupants  of  the  wagon  at 
the  time. 

On  the  trial  there  was  judgment  in  favor  of  the  defendant  rejecting 
the  plaintiff^s  demands,  and  from  that  judgment  the  latter  has 
appealed. 

The  reasons  assigned  by  the  judge  a  quo  for  his  judgment  are  brief 
and  unique,  and  we  quote  them,  viz. : 
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'*  ConsideriDg  tbe  evidence  in  this  case  and  the  opinions  of  the 
Supreme  Ooart  in  the  case  of  Snider  yb.  Railroad  Oo.,  48  An.  1; 
Perez  vs.  Railroad  Oo.,  47  An.  1391,  and  Schwartz  vs.  Railroad  Co., 
'30  An.  18,  Judgment  is  rendered  in  favor  of  the  defendant." 

In  his  petition  the  plaintiff  particularizes  the  damages  claimed 
thus,  viz. :  (1)  For  the  pain  and  saffering  of  his  minor  son,  Ira,  three 
'thousand  dollars,  and  for  the  loss  of  his  arm  twenty  thousand  dollars; 
\(2)  for  the  pain  and  suffering  of  his  minor  son,  George,  five  hundred 
dollars;  (8)  and  for  the  personal  injuries,  pain  and  suffering  he  sus- 
tained one  thousand  five  hundred  dollars. 

The  following  is  a  brief  synopsis  of  the  statement  of  the  plaintiff's 
case  as  it  appears  in  his  petition,  viz. : 

That  at  about  3  o'clock  in  the  afternoon  he  and  his  two  little  boys 
were  driving  out  Oanal  street  in  a  one-horse  wagon  on  the  lower 
or  down  town  side — the  plaintiff's  purpose  being  to  turn  into  Car- 
roUton  avenue  as  soon  as  his  wagon  had  arrived  at  the  west  crossing 
thereof. 

That,  in  the  exercise  of  due  care  s.i^d  caution,  he  stopped  bit 
horse  and  wagon  and  looked  and  listened  for  any  car  which  might 
be  then  approaching  said  crossing ;  and  that  while  thus  looking  he 
observed  one  of  defendant's  steam  trains  going  over  said  crossing, 
and  that  '^  a  certain  green  car  of  the  defendant's,  about  seventy 
ieet  behind  said  steam  train,  was  approaching  said  crossing."  That 
he  also  observed  "  a  certain  other  car  of  the  defendant's,  about  seven 
.hundred  feet  behind  said  green  car.  approaching  said  crossing." 

That  both  of  last  named  street  cars  were  being  propelled  by  elec- 
tric .force,  and  were  being  operated  by  the  defendant's  agents  and 
servants. 

That  he  ''  waited  at  said  crossing  until  said  train  of  cars  and  said 
green  car  passed  over  and  away  from  said  west  crossing  of  said  Oar- 
roUton  avenue ;  and  (he)  looked  and  observed  that  the  other  car 
was  a  long  distance  away  from  said  crossing,  and  that  there  was 
ample  time  for  (his)  horse  and  wagon  to  go  over  and  beyond  said 
crossing." 

That,  thereupon,  he  *^  did  proceed  to  carefully  drive  and  guide 
his  horse  and  wagon  over  said  crossing  into  said  Oarrollton  avenae, 
plainly  in  sight  of  defendant's  said  servants  and  agents,  who  then 
and  there  had  complete  and  absolute  control  of  said  car  of 
defendant." 
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The  petitioner  then  avers  that  ''  then  and  there  it  became  and  was 
the  duty  of  defendant's  said  servants  to  reduce  the  speed  or  motion 
of  said  car,  and  to  prevent  said  car  from  running  at  a  very  high  rate 
of  speed,  and  (thus)  prevent  said  car  from  running  upon  or  against 
(his)  horse  and  wagon;  but  defendant's  said  agents  and  servants, 
not  regarding  their  said  duty,  wholly  disregarding  the  presence  of 
(his)  said  horse  and  wagon  and  (his)  presence,  and  that  of  his  sons 
in  said  wagon,  *  *  *  would  not  and  did  not  reduce  the  speed  or 
motion  of  said  car,  but  permitted  it  to  move  on  at  its  highest  and 
fi^reatest  possible  speed,  until  if  ran  upon  and  against  the  body  of  his 
said  wagon  with  great  force  and  violence,"  etc. 

That  in  '^  consequence  thereof  (bis)  said  wagon,  and  (he)  and  (his) 
sons  were  forced  and  driven  with  great  violence  from  the  point  of 
impact  over  and  upon  defendant's  cross- ties  and  rails,  for  a  long 
distancet,  o-wit,  seventy  feet;  and  then  and  there  (his)  said  wagon 
Was  turned  over  and  broken,  and  (he)  and  his  sons  were  thrown  with 
great  force  and  violence  upon  the  ground,"  etc. 

That  (his)  '*  body  was  cut,  torn  and  bruised;  and  bis  son,  Ira,  was 
thrown  upon  the  ground  and  hif>  body  cut,  torn  and  bruised;  and  his 
right  arm  cut,  broken  and  crushed,  and  it  became  and  was  necessary 
to  cut  off  and  amputate  (same)  "—whereby  said  child  is  now  and 
ever  will  be  permanently  maimed  and  disabled  during  his  natural 
life. 

That  his  '*  son  Geofge,  was  also  thrown  with  great  force  and  vio- 
lence upon  the  ground',  and  his  body  cut,  torn  and  bruised." 

That  he  and  his  sons  **  suffered  great  pain  and  angoish,  physically 
and  mentaily,"  and  that  they  *'  became  and  were  sick  and  sore  for 
a  long  time,  to -wit. :  forty  days;  and  that  it  became  and  was  neces- 
sary for  him  to  pay  and  expend  large  sums  of  money  *  *  *  in 
the  healing  and  curing  his  and  his  son's  bodily  injuries,  etc." 

The  defendant  first  tendered  a  plea  of  no  cause  of  action;  and, 
simultaneously,  it  filed  an  answer,  first  pleading  the  general  issue, 
and  in  the  alternative,  contributory  fault  and  negligence  on  the  part 
of  the  plaintiff,  thus  exonerating  tjie  company  from  all  responsibility 
for  the  accident. 

The  exception  was  fixed  for  trial,  submitted  and  overruled ;  and 
upon  the  statements  we  have  extracted  from  the  petition,  we  are  of 
opinion  same  was  correctly  overruled. 

As  usual  and  necessary  in  this  class  of  cases,  the  witnesses  inter  - 
69 
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rogated  were  namerons,  and  their  interrogation  took  a  wide  range; 
bat  the  salient  point,  and  most  important  question  to  be  ascertained 
from  the  evidence  adduced  is,  whether,  from  the  distance  of  the  car 
which  cansed  the  injury  from  the  intersection  of  Canal  street  with  jl 
-Carrollton  avenue  where  plaintiff's  wagon  was  standing,  the  interval 
of  time  was  sufficiently  great  to  have  justified  his  attempt  to  drive  it 
across  the  track  of  the  defendant,  immediately  in  front  and  in  full 
open  view  of  it,  rapidly  approaching — the  accident  having^  occurred 
at  about  the  hour  of  3  o'clock  in  the  afternoon. 

The  plaintiff's  counsel  recognized  the  fact  that  the  obligation  was 
legally  imposed  upon  his  client  to  look  and  listen  for  approaching 
trains  or  cars  upon  this  highway  of  the  city,  when  arriving  at  or 
near  the  intersection  thereof  with  another  street  and  before  making 
an  attempt  to  cross  over  same ;  and  hence  he  was  careful  to  make 
the  statement  in  his  petition  that  he  stopped  his  horse  and  wagon 
near  the  street  crossing  so  that  one  of  the  defendant's  steam  trains 
might  pass  by,  and  one  of  its  electric  cars  likewise.  That,  having  thus 
stopped,  he  did  look,  and  saw  another  one  of  the  defendant'd  elec- 
tric street  cars  approaching  him  from  the  rear  and  apparently  about 
seven  hundred  feet  distant,  and  supposing  that  he  had  ample  time  to 
drive  his  wagon  over  the  track  with  safety  he  attempted  to  do,  and 
was  overtaken  and  run  down  by  said  electric  car — the  servants  and 
agents  of  the  defendant  operating  and  in  charge  of  the  car  having 
ample  opportunity  to  see  him  and   his  wagon,  and  ample  time  to 
have  slacked  the  speed  of  the  car  so  as  to  hav^  avoided  the  collision, 
hut  they  negligently  failed  to  do  so. 

It  is  quite  true  that  the  public  streets  of  a  city  are  free  and  of  equal 
access  to  all  persons  desiring  to  use  them  for  either  the  purposes  of 
business  or  pleasure,  but  neither  has  the  right  in  making  nse  of 
them  to  disregard  the  rights  of  others  or  to  needlessly  and  causelessly 
imperil  his  own  safety. 

Between  the  parties  there  existed  no  contractual  relations,  and 
hence  the  defendant,  in  using  and  operating  its  electric  cars,  had 
imposed  upon  it  only  the  duty  with  regard  to  strangers  of  observing 
■ordinaTry  care  and  caution.  But  that  obligation  rested  equally 
upon  the  plaintiff. 

A  conspicuous  fact  in  this  case  is  admitted  in  the  petition,  and  that 
is  that  plaintiff  had  brought  his  horse  and  wagon  to  a  complete 
standstil,  so  as  to  permit  one  of  the  defendant's  steam  trains  to  pass 
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by,  and  also  one  of  its  electric  cars ;  and  that  it  was  only  after  same 
had  passed  by  that  he  attempted  to  drive  across  the  track,  in  fall 
view  of  the  approaching  car  that  caased  the  collision. 

To  accomplish  this,  the  plaintiff  had  to  put  his  horse  and  wagon  in 
motion,  after  he  had  waited  for  the  train  to  pass. 

At  this  juncture  it  is  well  to  make  a  brief  synopsis  of  the 
testimony,  and  procure  the  aid  of  the  witnesses  in  determining  the 
question  of  doubt. 

The  plaintiff's  witness,  William  Snndimaker — a  boy  of  sixteen 
years  of  age,  the  driver  of  a  milk  cart — ^was  immediately  present  at 
the  place  where  the  collision  occurred,  and  saw  the  accident.  He 
states  that  he  was  driving  a  two-wheeled  milk  cart,  and  had  halted 
to  pick  up  a  boy  and  give  him  a  ride.  That  he  was  standing  on  the 
Canal  street  bridge,  at  the  intersection  of  Canal  street  and  Carroll- 
ton  avenue — the  crossing  next  to  the  cemeteries.  That,  while  stand- 

• 

ing  there,  he  saw  the  steam  train  pass  by,  and  then  saw  a  green  car 
pass  by.  That  he  saw  the  plaintiff  standing  there;  and  he  waited 
for  the  dummy  and  the  green  car  to  pass  by — both  coming  from  the 
direction  of  the  city.  That  he,  also,  saw  a  yellow  car  coming  from 
the  same  direction;  and  when  he  first  saw  the  green  car  it  was  over 
a  block  distant. 

Being  repeatedly  interrogated  on  the  subject,  he  said  it  was  '^  over 
a  block"  distant  from  the  crossing. 

*'  Q.  Now  can  you  tell — give  any  general  idea  as  to  how  far 
the  yellow  car  was  away,  or  located  anywhere.  If  so,  do  so ;  tell  the 
court. 

^^  A.   When  Mr.  Hemmingway  wanted  to  go  aero88? 

**  Q.  No;  I  mean  when  you  first  saw  itf 

'*  A.  It  was  over  a  block. 

^*  Q.  It  was  over  a  block? 

"A.  Yes,  sir. 

**  Q.  Now,  tell  the  court,  after  you  saw  this  dummy  pass,  how  far 
was  the  green  car,  about,  behind? 

'<  A.  About  a  half  a  block. 

''  Q.  The  dummy  train  when  it  passed?  About  how  much  did  you 
say? 

"  A.  About  half  a  block,  or  three-quarters. 

'^Q.  That  is  the  block  toward  the  city? 

"  A.  Yes,  sir. 
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*'  Q.  How  far  away  at  that  time  was  the  yellow  car? 

'*  A.  Well,  it  was  about  three-quarters  of  a  block  behind  the  green 
car. 

**  Q.  When  the  dammy  with  its  cars  passed,  had  yon  or   not  seen 
Hemmingway  in  his  wagon,  or  did  you  see  him  after? 

*'  A.  I  saw  him  after  the  dummy  passed. 

"  Q.  Did  you  see  him  before  the  green  car  got  up? 

**  A.  Yes,  sir. 

**  Q.  When  you  saw  Hemmingway  where  was  his  horse  and  wagon? 

*'  A.  His  horse  and  wagon  were  standing  on   this  side  of    Canal 
street. 

•'  Q.  On  the  lower  side? 

'*  A.  Yes,  sir. 

'^  Q.  Was  it  moving  when  you  first  saw  it,  or  was  it  standing  still? 

<<A.  Standing  still. 

**  Q.  Did  Mr.  Hemmingway  attempt  to  cross  before  the  green  car 
got  up  in  front  of  him  or  after? 

"  A.  Afterward. 

**Q.  How  soon  after  the  green   car  passed  did   he  commence  to 
cross? 

<*A.  About  fifteen  feet. 

*'  Q.  Now,  when  Mr.  Hemmingway — you  saw  him  moving  across— 
tell  the  court  where  the  yellow  car  was  then ;  about  where  it  was?" 

To  this  question  the  witness  states  chat  it  was  just  opposite  the 
iron  gate  of  a  green  cottage  in  the  adjacent  block. 

The  witness  describes  the  collision  thus : 

'*  Well,  when  I  stopped  there  was  the  dummy  going  past;  and  the 
dummy  passed;  and  I  saw  Mr.  Hemmingway  stop  then.  He  was 
standing  still  there  when  the  dummy  passed,  and  then  came  the 
green  car,  and  Mr.  HemmingT^ay  waited  for  that  to  pass.  I  then 
saw  the  yellow  car  coming,  and  Mr.  Hemmingway  goes  to  go  across, 
and  the  car  came  and  hit  him." 

The  witness  says  Hemmingway  with  his  wagon  was  about  fifteen 
feet  from  the  car  track  when  he  started  to  cross  over  the  street  in 
the  rear  of  the  green  car.  That  his  wagon  was  a  spring  wagon  with 
four  wheels  and  drawn  by  one  horse.  He  says  the  yellow  car  was 
about  one  hundred  and  seventy-five,  or  two  hundred  feet  distant  at 
that  time. 
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He  says  ^'  I  looked  aroand  at  the  car.  I  saw  the  car  coming  first, 
and  I  tamed  around  and  looked  at  Mr.  HemmioKway." 

He  says  another  green  car  came  up  from  the  directiou  of  the 
cemeteries  just  after  the  accident,  and  its  motorman  gave  some 
assistance. 

He  says  at  the  time  Mr.  Hemmingway  was  attempting  to  drive 
across  the  track  his  wagon  was  moving  slowly  and  he  was  looking  at 
the  track. 

The  following  occurred  on  cross-examination,  viz. : 

**Q.  Then  according  to  your  idea,  Mr.  Hemmingway  didn^t  know 
that  the  car  was  coming? 

"A.   No,  sir. 

"  Q.  If  he  had  looked  in  the  direction  in  which  it  was  coming  he 
could  have  seen  it,  couldn't  he? 

**A.   Yes,  sir;  but  he  would  have  been  too  late  to  see  it. 

"  Q.   Why  do  you  say  that? 

<<A.   It  was  too  close  on  him. 

*'  Q.   You  mean  too  close  to  be  stopped? 

*'A.   Yes,  sir. 

''  Q.  When  Mr.  Hemmingway  reached  the  track  the  car  was  too 
near  to  avoid  striking  him? 

'^A.  When  Mr.  Hemmingway  started  off  the  car  was  about  the 
iron  gate. 

'^  Q.  Now  you  say  it  was  too  close  to  Mr.  Hemmingway  to  help 
Mr.  Hemmingway  if  he  had  seen  it? 

**A.   Yes,  sir. 

'*  Q.  You  mean  it  was  too  close  for  the  car  to  be  stopped? 

"A.  Yes,  sir. 

*'  Q.  So  when  Mr.  Hemmingway  got  pn  the  track  the  car  was  too 
near  him  to  be  stopped? 

"  A.  Yea,  sir. 

*  i^  m  iti  *  *  *  *  4i 

*<  Q.  *And  the  car  was  coming  along  rapidly  while  Mr.  Hemming- 
way was  going  on  the  track? 

"  A.  Yes,  sir. 

^*  Q.  And  Mr.  Hemmingway  had  not  looked  in  the  direction  of  the 
car? 

"  A.  No,  sir. 
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'*  Q.  And  if  he  had  looked  in  the  direction  of  the  car  he  could 
have  seen  it? 

<'  A.  He  would  have  been  too  late  to  see  it." 

Another  eye-witness  of  the  accident  disclosed  in  the  coarse  of  his 
interrogation  the  following,  viz.  : 

*<  Q.  Now,  will  yon  be  kind  enough  to  tell  the  court  what  yon  saw; 
what  is  within  your  recollection? 

<<  A.  We  (the  witness  and  Mr.  Dugue)  were  standing  there  talk- 
ing (when)  I  saw  this  gentleman  (the  plaintiff)  trying  to  go  across. 
The  dummy  had  passed.  He  looked  like  he  was  jerking  his  horse  to 
cross;  he  was  hurrying  up;  and  the  car  that  run  into  him  was  com- 
ing in  such  full  speed  Mr.  Dugue  said  '  I  don't  think  that  he  can 
make  it.  *  *  *  and  as  he  went  to  walk  across  the  car  ran  into 
him." 

This  witness  states  that  he  was  about  one  hundred  and  fifty  feet 
from  the  place  of  the  accident,  on  the  down-town  side  of  Canal 
street,  on  the  side  of  the  crossing  toward  the  cemeteries.  He  said 
that  the  car  which  came  into  collision  with  the  wagon  '*  looked  to 
him  as  though  it  ought  to  have  been  about  one  hundred  and  fifty 
(feet  distant)  or  somewhere  along  there  "  when  he  saw  the  plaintiff 
crossing  the  track  in  his  wagon. 

He  states  that  as  the  steam  train  passed  going  toward  the  ceiiie- 
teries  the  plaintiff  was  slowing  up  his  wagon. 

'^  A.  Yes,  sir;  he  was  slowing  up  a  little  as  that  (train)  passed; 
and  then,  as  the  other  car  was  coming  on,  he  tried  to  get  across.  He 
was  jerking  his  horse  up." 

*'  Q.  Then,  as  I  understand,  the  steam  train  passed  just  before  he 
got  to  the  corner;  and  then,  after  it  had  passed,  he  urged  up  his 
horse  to  go  across? 

*'  A.   Yes,  sir;  that's  my  idea. 

«<  Q.   He  didn't  stop,  did  he? 

<<  A.  I  didn't  notice  that;  I  Wasn't  paying  much  attention  to  him. 
He  was  hurrying  up  to  get  across  when  I  saw  him. 

'*  Q.   Just  after  the  steam  train  passed?  ^ 

•«  A.   Yes,  sir." 

Another  witness,  who  was  standing  near  by  on  the  op-town  side  of 
Oaoal  street,  gives  a  mora  complete  description  of  the  accident  than 
the  one  whose  testimony  has  just  been  detailed. 

'*  Q.   Tell  the  court  what  you  know  about  it. 


FIFTIETH  ANmJAh  REPORTS,  1898.  1096 

Hemingway  rs.  New  Orleans  City  &  Lake  Railroad  Co. 


**  A.  I  was  standing  on  the  up -town  side  of  Oanal  street  and  I  saw 
"tlie  dammy  train  going  toward  the  cemeteries.  After  the  dammy 
1>rain  passed  I  looked  and  saw  Mr.  Hemmingway  on  the  down -town 
side  of  Canal  street,  on  Carroll  ton  ayenae,  and  then  came  a  green 
car.     *     •     * 

**  Q.   Then  came  a  green  car  from  which  direction? 
^'  A.  Following  the  dummy;  the  same  way  the  dummy  was  going* 
After  that  came  a  yellow  car;  but  between   the  time   the  green 
car  passed  and  the  yellow  car  came,  Mr.  Hemmingway  made  an 
attempt,  by  jerking  his  lines,  to  cross  the  track.     Then  the  yellow 
car,  it  seemed  to  me,  was  like  at  the  middle  of  the  block,  coming 
the  same  way  the  dummy  and  the  green  car  did.     Before  Mr.  Hem- 
nEiingway  could  cross  the  track,  the  car  bad  got  about  the  middle  of 
the  block  only  before  he  got  his  cart  across,"  etc. ;  that  he  saw  the 
car  when  it  struck  the  hind  wheel  of  his  wagon." 
Again : 

<^  Q.  I  understand  you  to  say  that  you  saw  the  dummy  train  pass? 
"  A.   Yes,  sir. 

"  Q.  And  after  it  passed,  then  you  saw  Mr.  Hemmingway's  cart? 
<'  A.  Yes,  sir;  after  the  dummy  passed  I  saw  his  wagon. 
^'  Q.  Now,  let  us  understand :  on  which  side  of  Canal  street  were 
the  horse  and  wagon? 

<'  A.  On  the  down -town  side. 
**  Q.  Now,  was  it  moving  or  at  rest? 
"A.  When  the  dummy  was  passing? 
*«  Q.  Yes. 

''  A.  The  wagon  toas  standing  atill  when  the  dummy  was  passing; 
andj  aJso,  stood  still  until  the  green  car  passed, 

^'  Q.  How  soon  after  the  green  car  passed,  can  you  tell  the  court, 
did  Mr.  Hemmingway  commence  to  drive  his  horse? 

''A.  As  soon  as  the  green  car  passed,  he  began  to  take  his 
lines  in  his  hands  this  way,  as  a  driver  will  do,  to  try  to  cross  the 
track. 

"  Q.  Now,  can  you  tell  the  court,  if  you  know,  ♦  *  ♦  where 
the  yellow  car  was  when  Hemmingway  took  his  lines  and  com- 
menced to  start? 

*^  A.  He  was  about  the  end  of  the  block — just  about  coming  into 
the  block,  like  he  was  at  the  crossing." 
He  said  the  green  car  was  about  one  hundred  yards  behind  the 
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dummy  when  the  latter  passed  over  the  crosaioKy  and  the  yellow  car 
was  about  one  block  behind  the  green  car. 

The  witness,  Dugue,  gives  a  more  concise  description  of  the  acci- 
dent than  either  of  the  preceding  witnesses,  as  will  appear  from  the 
following,  viz. : 

*'  Q.  Now,  will  you  be  kind  enough  to  tell  the  court  what  you  saw 
and  when  you  saw  it?     *     *     * 

'^  A.  Yes,  sir.  I  was  on  Oarrollton  avenue,  on  the  woods  side. 
between  Customhouse  and  Canal,  and  I  saw  the  car  coming  ap ;  it 
was  a  yellow  car.  When  I  first  saw  the  car  it  was  about  two  hundred 
Jeet  off;  it  was  on  the  river  side  of  CarroUton  avenue.  I  saw  a 
wagon  going  out  Carrollton  avenue,  crossing  the  track.  Aboat  that 
time — about  the  time  he  got  on  the  track — the  car  struck  him  and 
dragged  him  about  thirty-five  feet." 

This  witness  says  he  was  about  two  hundred  feet  from  the  place 
of  the  accident;  and  after  it  had  happened,  assisted  in  carrying  Mr. 
Hemmingway  to  the  sidewalk. 

Again : 

'*  Q.  When  was  your  attention  first  attracted  to  Mr.  Hemming- 
way's  wagon? 

*^A.   When  the  car  was  about  tv>o  hundred  feet  off. 

''  Q. '  And  where  was  Mr.  Hemmingway 's  wagon  when  your  atten- 
tion was  first  attracted  to  it? 

*'A.  Mr.  Hemmingway  ought  to  have  been  about  ten  feet  from  the 
tmck, 

''  Q.   Was  about  ten  feet? 

»»A.    About  that." 

He  says  Mr.  Hemmingway  *'  was  coming  from  the  up -town  side  of 
-Canal  street  to  the  down-town  side  of  Canal  street,"  immediatelyin 
front  of  him. 

'*  He  was  on  Carrollton  avenue  crossing  Canal  street,"  and  the  car 
struck  his  wagon  about  the  middle  and  on  the  right  side. 

Again : 

^'Q.  Well,  when  he  was  at  a  greater  distance  than  ten  feet  from 
the  crossing  in  which  direction  was  he  coming  then? 

*<A.  Well,  he  was  in  the  position  to  cross  thescreet  to  go  to  the  lower 
side  of  Canal  street.  His  horse  was  looking  that  way.  Whether  his 
horse  was  stopped  or  was  just  about  to  start  I  couldn't  say." 

Again: 
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*''  Q.  On  which  side  of  Canal  street  was  the  wagon — ^np-town  or 
down -town  side? 

•*A.   Down- town  side. 

**  Q.   Down-town  side? 

**A.   Yes,  sir. 

'*  Q.   Where  was  the  horse's  head  directed? 

'^A.  Toward  Castomhonse  street.  The  wagon  was  toward  Canal 
street  and  the  horse's  head  was  toward  Customhouse  street.  He  was 
either  coming  that  way  or  he  had  stopped  in  that  position — I  couldn't 
say  which. 

Another  witness,  who  resides  on  Carrollton  avenue  on  the  up- 
town side  of  Canal  street,  and  within  one  hundred  and  fifty  feet  there- 
from, states  that  he  witnessed  the  accident  from  his  dining  room 
window  and  his  statement  is  as  follows,  viz  : 

'*  I  could  see  two  blocks  away  on  Canal  street  from  the  window 
toward  the  city,  or  from  the  city  toward  the  woods;  and  I  was 
watching  the  cars,  and  I  saw  Mr.  Hemming  way  come  along  with  a 
little  spring  wagon  with  two  little  children.  And  there  was  a 
dummy  coming  along,  and  he  stopped  at  the  corner  of  Carrollton 
avenue  and  Canal  street,  facing  toward  Carrollton  avenue,  to  go 
out  Carrollton  avenue.  And  as  the  dummy  passed  there  was  a  green 
car  came  by ;  and  as  the  green  car  came  by  he  started  to  cross  the 
track.  *  *  *  And  I  saw  a  yellow  car  coming  rapidly  on  him 
when  he  started  to  cross.  And  I  said  '  Will '  to  a  friend  of  mine  who 
was  there  with  me — I  said  just 'Will,  look!'  and  no  sooner  than  I 
said   that,  the  car  struck  the  wagon." 

.  The  statement  of  the  plaintiff  is  that  he  entered  Canal  street  at 
Galvez  street  and  ''  went  out  on  the  down-town  side  of^Canal  street 
to  Carrollton  avenue  and  came  to  a  stop,  as  the  steam  train  was 
about  to  pass.  He  waited  until  the  train  had  passed ;  and  he  noticed 
a  green  car  behind  the  train,  *  *  *  about  one  hundred|and  fifty 
or  two  hundred  feet  distant. 

**  Q.  Did  you  observe  another  car? 
**  A.  I  did. 

'<  Q.  What  kind  of  a  car  was  that? 
*'  A.  It  was  a  yellow  car. 

'*  Q.  Well,  now,  give  us  your  best  judgment^as^to  the  distance  at 
that  time  that  the  yellow  car  was  behind  the  green]car? 


1098  SUPREME  COURT  OF  LOUISIANA. 

Heming^way  rs.  New  Orleans  Olty  A  Lake  Railroad  Co. 

''  A.  Well,  as  the  green  car  passed,  or  was  passingi  me  I  noticed 
that  the  yellow  car  hadn't  got  into  the  block  behind  me. 

'^  Q.  When  you  came  to  CarroUton  avenae  what  did  you  do? 

*^  A.  I  came  to  a  stop. 

'<  Q.  And  when  you  came  to  a  stop  where  were  the  passenger 
cars? 

''A.  The  train  was  pawing  me  as  I  stopped. 

'<  Q.  When  did  you  move  your  horse  forward? 

''A.  Immediately  after  the  green  car  had  passed." 

He  states  that  when  he  halted  his  horse  and  wagon  his  horse's 
head  was  directed  toward  OarroUton,  and  was  within  Hx  feet  from  the 
down -town  rail  of  the  track  of  the  railroad  company — ^that  is  to  say, 
that  the  distance  from  the  horse's  head  was  equal  to  one -half  of  the 
length  of  the  horse  and  wagon,  which  he  places  at  fifteen  feet. 

That  he  resumed  motion  '*  immediately  after  the  green  car  passed  " 
him. 

He  further  says  that  '^  when  he  called  bis  horse  up  his  attention 
was  directed  to  his  horse  to  call  him  up.  As  he  called  him  up  and 
got  him  in  motion  (though  he  had  seen  the  car  before)  the  car  that 
struck  him  had  (reached  a  point)  opposite  an  iron  gate  that  is  on 
Oanal  street;  and  that  he  has  since  measured  the  distance  (and 
found  it  to  be)  just  two  hundred  and  twenty-five  feet  from  the  croes- 
ing.  When  he  got  his  horse  in  motion  he  noticed  that  the  car  was 
that  far  away  from  him  and  coming  rapidly,"  etc. 

He  states  that  the  block  in  question  is,  by  actual  measurement, 
four  hundred  and  eighty  feet  front  on  Oanal  street. 

On  cross-examination  the  following  occurred,  viz. : 

'<  Q.  Well,  Mr.  Hemmingway,  the  real  cause  of  this  aqcident,  as  I 
understand  it,  is  that  you  attempted  to  go  across  this  track  while  the 
car  was  rapidly  approaching,  and  it  got  there  before  you  crossed 
over? 

"A.  Yes, sir." 

One  of  the-  defendant's  witnesses,  who  was  driving  into  the  city 
from  the  cemeteries  in  company  with  his  sister,  stated  that  he  was 
at  the  intersection  of  Oanal  street  and  OarroUton  avenue,  on  the  up- 
town side,  and  witnessed  the  accident. 

That  he  noticed  a  man  '*  evidently  urging  his  horse  to  get  ahead 
of  an  approaching  car,  and  saw  that  a  collision  was  inevitable  from 
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the  fact  that  be  conldn't  succeed  in  making  the  distance  across.  That 
he  baited  immediately  abreast  of  it." 

'*  Q.  Where  was  he  when  you  first  saw  him? 

*<  A.  He  was  at  right  angles  with  the  road,  crossing  the  intersec- 
tion, arging  his  horse  to  go  across  before  the  approaching  car.  *  *  * 

*'  Q.  How  far  was  he  from  the  intersection  when  yon  first  saw  him? 

^'  A.  Well,  he  was,  I  sappose,  *  *  *  It  was  too  sudden  to  figure 
on.  Of  course,  he  was  right  on  the  track,  otherwise  his  horse  could 
not  have  gotten  across.     He  bad  gotten  his  horse  across. 

''  Q.  Have  you  any  idea  about  how  far  from  the  track  he  was  when 
yon  first  saw  him? 

''  A.  Well,  I  Should  judge  about  a  distance  of  fifteen  or  twenty 
feet. 

^<  Q.  A  distance  of  about  twenty  feet? 

"  A.  Yes,  sir;  driving  up — hurrying  up.. 

"  Q.  How  far  was  thp  car  which  collided  with  the  wagon  from  the 
crossing  where  the  wagon  was  struck,  when  you  first  saw  it? 

*'  A.  I  should  judge  one  hundred,  or  one  hundred  and  fifty  feet — 
over  one  hundred  and  fifty  feet  approaching — approaching  rapidly." 

Again: 

"  Q.  Now  did  you  notice  the  motorman  at  all  before  the  accident 
occurred? 

^^  A.  Yes,  sir;  I  saw  him  braking  his  car. 

"  Q.  You  saw  him  put  the  brakes  on  the  car? 

'<  A.  Yes,  sir;  braking  his  car — making  every  effort  to  stop  it. 

'*  Q.  Before  the  accident  occurred? 

"A.  Yes,  sir. 

'*  Q.  You  are  certain  of  that? 

**  A.  Yes,  sir;  I  will  swear  it. 

*'  Q.  About  how  far  off  was  he  then? 

'*  A.  He  was  almost  on  to  the  wagon.  He  was  using  his  efforts  to 
stop  it;  of  course  he  was  trying  to  stop  it." 

He  states  that  Mr.  Hemmingway  ^'  was  crossing  from  the  lower 
side,  going  to  the  upper  side,  and  the  car  was  running  toward  the 
cemetery  on  the  down-town  side." 

One  witness  testifies  that  he  took  Mr.  Hemmingway' s  horse  and 
wagon  and  placed  them  in  the  exact  position  in  which  his  testimony 
assigns  them — that  is  to  say  with  the  horse's  head  just  six  feet  from. 
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the  down -town  rail  of  defendant's  track,  and  that  on  patting 
the  horse  in  motion,  he  cleared  the  track  with  both  horse  and  ^wagon 
in  nine  seconds;  and  in  the  course  of  several  experiments  he  cleared 
the  track  once  in  eight  seconds. 

The  same  witness  states  that  he  has  measared  the  distance  from 
the  iron  gate,  which  is  spoken  of  by  the  witnesses  as  being  the  posi- 
tion of  the  yellow  car  at  the  moment  of  time  when  Hemming^ay 
started  his  horse,  and  ascertained  the  distance  to  the  position  the 
wagon  was  in  to  be  two  hundred  and  twenty -five  feet.  He  alao 
states  that  he  has  frequently  eince  the  accident  timed  the  defend- 
ant's electric  cars  over  the  intervening  space  and  ascertained  that 
they  covered  same  repeatedly  in  seven  seconds. 

By  this  means  it  is  practically  demonstrated  that  the  possible 
difference  in  the  relative  time  within  which  these  two  respective 
distances  can  be  made  by  an  electric  car  on  the  one  hand,  and  the 
horse  and  wagon  on  the  other,  is  only  one  and  a  half  or  two  seconds. 
The  witness'  conclusion  as  the  result  of  this  calculation  is  that  the 
difference  in  speed  is  nine  to  one — that  is  to  say  that  the  horse  and 
wagon  would  cpver  the  space  of  twenty- five  feet  (the  length  of  the 
horse  and  wagon)  during  the  time  the  car  would  cover  two  hundred 
and  twenty -five  feet;  that  is  to  say,  the  car  would  cover  twenty - 
five  feet  nine  times  to  the  horse  and  wagon  once. 

But  the  horse  was  at  least  six  feet  from  the  down -town  rail  of  the 
track,  and  that  distance  should  be  added,  thus  making  the  true  dis- 
tance thirty -one  feet — that  is  to  say,  a  little  less  than  one -fourth  the 
distance  the  horse  and  wagon  had  to  travel  in  order  to  clear  the 
lower  rail  of  the  track,  and  this  would  require  two  additional  seconds 
of  time  and  thus  necessitate  a  collision  with  the  car.  ^or  is  the 
slackened  speed  of  the  yellow  car  taken  into  consideration  in  this 
calculation. 

In  addition  to  the  foregoing,  the  width  of  the  track  between  the 
rails  has  not  been  taken  into  the  account,  and  one  second  more 
would  be  required  for  the  horse  and  wagon  to  clear  the  upper  nul 
of  the  track. 

Having  gone  over  the  evidence  very  carefully  and  made  the  fore- 
going copious  extracts  therefrom,  we  are  constrained  to  say  that  the 
trend  of  it  all  is  to  sustain  the  judgment  appealed  from. 

There  are,  of  course,  some  inaccuracies  of  statement  in  the  testi- 
mony of  the  witnesses :  but  that  is  a  necessity  of  a  case,  the  par- 
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ticulars  of  which  are  given  by  witnesses  who  profess  to  detail  the 
circumstances  of  a  collision  that  happened  as  quickly  as  an  electric 
shock — the  main  point  of  difference  between  them  being  with  regard 
to  the  distance  of  the  yellow  car,  which  caused  the  collision,  from 
the  horse  and  wagon  at  the  moment  the  latter  was  first  set  in  motion 
to  cross  the  track. 

But  taking  the  estimates  of  Mr.  Hemmingway  as  correct,  that  the 
car  was  two  hundred  and  twenty-five  feet  away,  and  his  horse's 
head  only  six  feet  from  the  down -town  rail  of  defendant's  tracks 
the  mathematical  calculation  of  the  witnesses  demonstrates  that  a 
collision  was  inevitable  unless  the  oar  could  be  stopped,  and  that 
seemed  impossible. 

The  proof  shows  indisputably  that  the  motorneer  tried  una  vail - 
ingly  to  arrest  the  speed  of  the  car.  Having  seen  the  horse  and 
wagon  at  rest,  there  was  no  occasion  for  him  to  have  made  that 
attempt  until  after  the  horse  and  wagon  was  suddenly  put  in  motion; 
and  then  the  brief  space  of  eight  seconds  was  too  short  a  period  to 
render  his  efforts  available. 

The  decisions  to  which  the  judge  a  quo  referred  are  ample  to  sup- 
port his  decision. 

Judgment  affirmed. 

Rehearing  refused  June  29,  1898. 


No.  12,761. 
The  State  of  Louisiana  vs.  Frank  M.  Robebtson. 

Where  a  party  accused  of  crime  .having  been  tried  and  found  g^uilty,  has 
appealed  and  succeeded  in  having  the  verdict  and  judgment  against  him  set 
aside  for  erroneous  instructions  given  to  the  jury,  it  is  ordinarily  too  late  for 
him,  on  the  return  of  the  case  to  the  trial  court,  to  move  to  quash  the  indict- 
ment against  him.  He  would  have  to  present  a  very  strong  exceptional  case 
to  warrant  a  departure  from  this  rule. 

Ordinarily,  such  a  motion  should  be  made  before  pleading  to  the  indictment. 

Objections  to  a  venire  should  properly  be  urged  by  motion  to  set  it  aside  instead 
of  by  a  motion  to  quasb  indictments  presented  by  the  grand  jury  selected  and 
empaneled  from  its  members.    State  vs.  Britton,  50  An.  280. 

Where  defendant  in  a  criminal  case,  represented  by  counsel,  seeks  to  justify 
tardiness  in  moving  to  quash  the  indictment  against  him  on  the  ground  that 
the  facts  therein  urged  were  not  known  before  the  motion  was  made,  it  should 
be  shown  that  his'counsel,  as  well  as  himself,  was  ignorant  of  the  facts. 
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A  PPEAL  from  the  Fourth  Jadicial  District  Opart  for  the  Parish  of 
•**-    Jackson.    M.  F,  Machen,  J, 


M,   J.    Cunninghamj   Attorney  General,  A.    B.  Hundley ^   District 
Attorney  (P.  A.  Simmona,  Jr,^  of  Ooansel),  for 'Plaintiff ,  Appellant. 


Fred,  W.  Price  and  B,.P.  Edioards  for  Defendant,  Appellee. 


Submitted  on  briefs  March  26,  1898. 
Opinion  handed  down  April  4,  1898. 
Rehearing  refused  June  29,  1898. 


A  regular  term  of  the  District  Oourt  for  the  parish  of  Jackson 
was  begun  on  Monday,  the  16th  of  February,  1897,  on  which  day 
a  grand  jury  was  empaneled  and  sworn,  and  after  being  charged 
by  the  judge,  entered  upon  the  discharge  of  its  duties. 

On  Wednesday,  the  17th  of  February,  the  grand  jury  returned  an 
indictment  against  Frank  M.  Robertson  for  manslaughter. 

On  February  28,  1898,  defendant  filed  a  motion  to  quash  the  in- 
dictment, alleging  that  the  grand  jury  which  found  the  bill  was  not 
drawn  and  empaneled  according  to  law,  and  that  the  grand  jury  was 
not  a  legal  grand  jury  under  the  laws  of  the  United  States;  that  all 
their  acts  and  findings  were  illegal,  null  and  void. 

1.  That  the  commissioners  were  not  duly  and  legally  notified  to  be 
present  at  the  drawing  of  said  jury,  on  December  15,  1896,  from 
which  drawing  the  grand  jury  which  found  and  presented  the  bill 
was  drawn  and  made  up,  and  all  the  jury  commissioners  were  not 
present  at  the  said  drawing;  that  W.  A.  Downs,  commissioner  did 
not  sign  the  procea  verbal,  and  the  proces  verbal  did  not  state  whether 
he  was  present,  and  whether  he  was  ever  notified  or  summoned  to 
be  present. 

2.  That  the  j>roce8  verbal  of  the  drawing  of  the  jury  failed  to 
state  for  what  term  of  coart  the  jury  was  drawn  to  serve. 

3.  That  the  proces  verbal  did  not  state  or  recite  that  the  jury 
commissioners  were  notified  of  the  time  and  place  for  drawing  the 
Jury,  as  required  by  law. 
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4.  That  it  did  not  recite  by  whom  the  names  of  the  said  jary  were 
drawn  from  the  general  venire  box. 

5.  That  the  prooes  verbal  had  never  been  filed  nor  recorded  by  the 
clerk  of  the  court  as  required  by  law. 

6.  That  it  was  not  written  in  the  handwriting  of  the  clerk  of  the 
court,  nor  any  of  the  jury  commissioners. 

7.  That  it  failed  to  state  that  the  venire  was  put  into  an  envelope 
and  sealed  as  the  law  directs. 

8.  That  it  was  not  properly  authenticated. 

9.  That  the  prooes  verbal  recited  in  error,  that  said  drawing  was 
in  the  clerk's  office,  when,  in  fact  and  in  truth,  it  was  drawn  at  the 
storehouse,  or  place  of  the  commercial  business  of  W.  R.  Carroll, 
and  contrary  to  law. 

•  10.  That  it  stated  in  error  that  the  witnesses  were  freeholders, 
when,  in  fact  and  in  truth,  they  owned  no  land  at  the  time  of  the 
drawing. 

11.  That  in  addition  to  the  illegalities  above  stated  to  the  drawing 
of  the  jury — that  the  grand  jury  which  presented  the  bill  were  ille- 
gally empaneled;  that  in  empaneling  the  grand  jury,  the  sheriff 
drew  from  a  box  in  which  the  ballots  were,  the  fifteen  names  which, 
with  the  foreman,  constituted  the  grand  jury,  which  presented  the 
bill,  instead  of  drawing  same  from  the  sealed  envelope  as  the  law 
directs. 

That  all  of  said  facts  were  unknown  to  the  defendant  until  some 
time  during  the  month  of  January,  1898.  That  from  said  facts  irre- 
parable injury  had  resulted  to  the  defendant. 

Defendant  supported  the  motion  by  his  affidavit. 

On  the  trial  of  the  motion  to  quash,  defendant  offered  the  proces 
verbal  of  the  proceedings  of  the  jury  commission  as  rem  ipaam,  and 
placed  W.  R.  Carroll,  the  clerk  of  the  District  Court,  and  ex  officio 
one  of  the  jury  commission,  upon  the  stand  as  a  witness. 

After  having  caused  the  witness  to  testify  to  the  fact  that  he  was 
clerk  of  the  District  Court  for  the  parish  of  Jackson,  he  was  asked 
by  defendant's  counsel  where  the  venire  or  jury  was  drawn  on  the 
15th  December,  1896,  when  objection  was  made  by  the  State  that  the 
proces  verbal  of  the  drawing  was  the  best  evidence  to  prove  the 
time  and  place  of  drawing — that  it  was  an  official  document  bearing 
the  official  seal  and  signature  of  a  public  officer  and  could  not 
be  disproved    or  attacked  by  the  officer  as  a  witness  upon  the 
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stand.     The  objection  was  overruled  and  the  witness  answered  that 
the  venire  of  jurors  was  drawn  at  his  store ;  that  the  proces  verbal 
was  not  in  his  handwriting,  nor  in  that  of  any  of  the  jury  commiB- 
sioners.     On  cross-examination  he  was  permitted  to  be  asked  why 
it  was  drawn  at  that  place,  and   answered  that  it  was  done  as  a 
matter  of  convenience.     Witness   testified  that  the  jary  commis- 
sioners for  the  year  1896  were  W.  A.  Down,  J.  S.  Moore,  -T.  E.  Ray, 
W.  E.  Smith  and  T.  J.  Smart.     That  he  had  summoned  all  of  the 
commissioners  to  be  present  at  the  drawing;  that  the  signatures  of 
the  commissioners  affixed  to  the  procea  verbal  and  list  were  the  gen- 
uine signatures  of  the  parties  named,  having  been  made  in  his  pres- 
ence.    Defendant  objected   to   the  clerk  of  the  court  being  qnes- 
tioned  as  to  whether  he  had  summoned  all  the  jury  commissioners 
to  attend   the  drawing  on   the  ground  that  if  such  was  the  fact  it 
should  have  so  appeared  on  the  face  of  the  proces  verbal,  and  that 
that  instrument  could  not  be  altered,  modified,  eked  out  or  explained 
by  parol  without  an  allegation  of  fraud  or  error.     He  also  objected 
to  the   same  witness   being  asked   the  reason  why  the  venire  was 
drawn  at  his  store  instead  of  at  the  clerk's  office,  on  the  ground  that 
the  question  simply  submitted  a  matter  of  opinion  to  the  witness,  and 
the  answer  would  be  self-serving.     The  objections  being  overruled 
defendant  excepted. 

Defendant  o£fered  an  extract  from  the  tax  roll  of  the  parish  of 
Jackson  for  the  year  1896,  showing  the  assessment  made  as  to  S.  M. 
Talbot.  The  district  attorney  objected  to  the  same  for  the  reason 
that  it  was  a  copy  of  the  original,  and  not  admissible  until  the  loss  of 
the  original  was  shown.  The  objection  was  overruled  aud  a  bill  of 
exceptions  was  reserved. 

The  District  Court  sustained  defendant's  motion  and  quashed  the 
indictment. 

The  State  appealed. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  0.  J.  This  case  is  before  us  for  the  second  time.  De- 
fendant having  been  convicted  of  manslaughter  appealed.  This 
court  having  found  error  in  one  of  the  instructions  given  to  the  lory, 
set  aside  its  verdict  and  the  judgment  based  upon  the  same  and 
remanded  the  cause  for  further  proceedings.  The  case  is  reported 
in  60  An. 
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The  State's  contention  is  that  the  issues  raised  by  the  motion  can 
not  be  presented  for  the  first  time  after  plea,  trial,  conviction  and 
sentence.  That  defendant  can  not  be  heard  now  to  raise  objections  to 
the  manner  in  which  the  venire  was  drawn ;  that  they  came  too  late 
after  verdict;  Citing  State  vs.  Oanady  and  Trimble,  16  An.  141;  State 
vs.  Thompson,  28  An.  187;  State  vs.  Watson,  81  An.  379;  State  vs. 
Miles,  31  An.  826;  State  vs.  Washington,  33  An.  896;  State  vs.  Wit- 
tington,  33  An.  1408;  Bishop  Criminal  Procedare,  Sees.  866,  887; 
Wharton  Oriminal  Pleading  and  Practice,  Sees.  844,  350,  610. 
That,  Mr.  Wharton  says,  'Mrregalarities  in  selecting  and  empan- 
eling the  grand  jary  which  do  not  relate  to  the  compet^cy  of  In- 
divid aal  jarors  may  usually  be  objected  to  by  challenge  to  the  array 
or  by  motion  to  quash.  This  must,  of  course,  be  before  the  general 
issue.  Sec.  344."  Counsel  say:  '*  Besides  this  the  question  should 
have  been  raised  on  the  first  appeal.  The  judgment  thereon  is  rea 
judicata  upon  every  issue  involved,  whether  raised  or  not.  This  is 
the  same  indictment  he  was  then  tried  on." 

'*  If  the  matter  be  open  to  inquiry  it  would  be  ngainst  public  policy 
to  permit  a  public  officer  to  contradict  as  a  witness  what  he  had  cer- 
tified to  officially." 

Defendant  asserts  that  at  the  time  the  motion  to  quash  was  filed 
the  plea  of  not  guilty  had  been  withdrawn.  That  the  proceedings  of 
the  grand  jury  were  absolutely  null,  void  and  without  authority  of 
law;  that  the  nullity  can  be  taken  advantage  of  at  any  time,  particu- 
larly if  it  was  alleged  and  shown  that  he  was  not  before  aware  of  the 
nullity.  That  this  was  not  a  motion  for  a  new  trial,  nor  in  arrest  of  judg- 
ment; it  was  a  motion  to  quash,  after  plea  to  the  bill  was  withdrawn. 
That  there  was  no  isss^ue  pending  and  no  issue  joined,  and  the  motion 
was  made  as  early  as  it  was  possible  to  do  so  at  the  first  term  of  the 
court  after  the  discovery.  That  defendant  was  deceived  by  the  state- 
ment made  in  the  procea  verbal  that  the  jury  was  drawn  at  the  court 
house  which  statement  was  clearly  put  at  issue  by  the  motion  to  quash 
as  error  and  a  fraud  on  defendant.  That  he  could  not  be  held  for  laches 
in  not  discovering  the  fscts  earlier.  He  cites  State  vs.  Jones,  8  Rob. 
617;  State  vs.  Parks,  21  An.  251;  State  vs.  Thompson,  32  An.  879; 
State  vs.  Wittington,  33  An.  1403,  and  State  vs.  Griffin  (not  yet 
reported). 

The  third  section  of  Act  No.  99  of  1896  relative  to  juries  in  and  for 
the  State  of  Louisiana,  and  jury  commissioners  and  their  duties, 
70 
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declares  that  three  of  the  jury  commission,  together  with  the  clerk  of 
the  District  Court,  shall  be  a  sufficient  number  to  perform  the  daties 
imposed  by  the  act,  provided  the  members  shall   have  been  duly 
notified  by  the   clerk  of   the  District  Court  of   the  time  and  place 
designated  by  him  for  the  meeting  of  said  commission,  which  notifi- 
cation shall  appear  from  the  certificate  of  the  clerk  in  case  of  the 
absence  of  any  member  thereof.     The  fourth  and  fifth  sections  fix 
the  place  of  meeting  at  the  office  of   the  District  Clerk,  and   direct 
that  the  proceedings  shall  be  conducted  in  the  presence  of  two  or 
more  competent  and  disinterested  witnesses,  freeholders  and  reai- 
dents  of  the  parish;  that  a  procea  verbal  and  record  of  the  proceed- 
ings and  a  list  of  the  parties  drawn  should  be  kept  of   each  meeting 
of  the  commission,  which   should   be  signed   by  the  commissioner 
present,  the  witnesses  and  the  clerk  of   court.     That  a  copy  of  the 
proces  verbal  of  the   meetings  of  the  commission   and  list  of  jurors 
drawn  shall,  when  completed,  be  delivered  to  the  sheriff,  also  a  copy 
of  the  list  to  be  published   in   the  official  journal  of  the  parish,  if 
there  be  one,  or  in  some   other  newspaper  published  in  the   parish. 
If  there  be  no  official  journal  or  other  newspaper  in  said  parish  he 
is  directed  to  post  a  copy  of  such  list  on  the  door  of  the  court  house. 
The  eleventh   section   declares  that  all  objections  to  the  manner  of 
selecting  juries,  or  to  any  defect  or  irregularity  that  can  be  pleaded 
against  any  array  or  venire j  must  be  urged  on  the  first  day  of  the 
term,  or  all  such  objections  shall  be  considered  as  waived  and  shall 
not  afterward  be  urged. 

Notwithstanding  the  generality  of  the  terms  used  in  this  statute, 
cases  may  arise  which  from  their  special  character  and  the  circum- 
stances connected  with  them  may  have  to  be  necessarily  and  unavoida- 
bly read  out  of  it  as  not  falling  within  its  grasp.  The  remedy  resorted 
to  by  the  defendant  for  relief  was  through  a  motion  to  quash  the 
indictment  found  against  him.  Bishop,  in  the  third  edition  of  his 
work  on  Criminal  Procedure,  Vol.  I,  Sac.  762,  under  the  subheading 
*<When  Such  Motion  Is  To  Be  Made,"  says:  '<  The  favored  time  for 
this  motion,  when  it  is  most  likely  to  be  granted,  is  before  plea, 
and  some  of  the  cases  appear  even  to  hold  that  after  plea,  and 
especially  after  issue  joined,  it  is  too  late  (citing  authority).  Hence, 
by  some  tribunals,  the  motion  to  quash  will  be  heard  only  on  the  with  - 
drawing  of  the  plea  by  leave,  or  if  the  hearing  is  simply  by  consent 
of  court,  it  will  operate  as  such  withdrawal.     The  New  Jersey  court 
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deems  that  to  make  way  for  this  motion  leave  to  withdraw  the  plea 
of  not  guilty  should  be  granted  as  of  coarse.  Bat  the  better  doctrine 
ive  believe  to  be  that  in  the  absence  of  statutory  changes  of  common 
law  rules  the  motion  has  no  relation  to  any  plea;  that  it  should  be 
more  favored  at  an  early  stage  of  the  proceeding  than  at  a  later ; 
that  whenever  presented  the  court  will  exercise  its  discretion 
-whether  or  not  to  hear  it  then ;  that  it  may  be  heard  yet  will  not 
ordinarily,  even  during  atrial  and  even  after  the  evidence  is  in,  and, 
in  short,  it  is  in  order  without  any  withdrawal  of  pleas  at  any  time 
down  to  the  rendition  of  the  verdict.  After  verdict  it  can  not  be 
received."  Oiting  State  vs.  Barnes,  29  Maine,  561;  State  vs.  Stuart, 
28  Maine,  111;  Thomasson  vs.  The  State,  22  Georgia,  499;  Rice  vs. 
The  State,  8  Kansas,  141;  State  vs.  Jarvis,  68  N.  C.  556;  State  vs. 
McCarty,  4  R.  I.  82. 

In  order  to  avoid  the  effect  of  this  rule  of  practice  and  the  express 
provisions  of  our  statute,  defendant  would  have  to  present  a  very 
strong,  exceptional  case  to  justify  us  in  granting  him  relief  at  this 
late  stage  of  the  proceedings. 

He  says  that  he  presents  such  a  case,  as  the  law  is  positive  that 
meetings  of  the  jury  commission  should  be  held  at  the  office  of  the 
clerk  of  the  District  Court ;  that  in  State  vs.  Griffin  we  declared 
that  a  drawing  made  elsewhere  was  fatally  defective ;  that  he  could 
not  be  expected  to  urge  an  objection  of  which  he  had  before  no 
knowledge. 

The  defendant  did  not,  prior  to  the  first  trial,  make  any  challenge 
to  the  array.  He  pleaded  to  the  indictment  without  objection,  and 
was  tried  by  a  petty  jury  of  whom  he  made  no  complaint.  He  was 
found  guilty  and  appealed.  The  verdict  of  the  jury  and  the  judg- 
ment based  thereon  were  set  aside  on  appeal,  by  reason  simply  of 
an  erroneous  instruction  of  the  court,  and  the  cause  was  remanded 
for  a  new  trial.  If  tried  he  will  go  before  a  jury  drawn  under  new 
conditions.  The  particular  m'otion  to  which  defendant  has  had 
recourse  for  relief  is  leveled  exclusively  at  the  legality  of  the  grand 
jury  which  returned  an  indictment  against  him,  and  to  its  action  in 
charging  him  as  it  did  with  the  crime  set  out  in  the  indictment.  It 
is  not  directed  against  the  petty  jury  which  tried  him.  The  special 
purpose  of  the  -motion  is  to  strike  at  the  indictment  which  was  the 
foundation  of  the  action  and  force  the  returning  of  a  new  indictment. 
To  permit  an  accused  party  to  hold  such  action  in  reserve  until  after 
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verdict  and  then  declare  that  he  was  not  before  advised  of  the  facts 
npon  which  snch  an  application  rested  woald  have  a  direct  tendency 
to  caase  parties  to  abstain  intentionally  from  making  inqDiry  into 
matters  which  vitally  affected   them,  and  which  inquiry  would  as 
well  disclose  then  as  later,  and  enable  them  after  taking  the  chances 
of  a  verdict  to  set  np  (should  the  original  indictment  be  set  aside^  the 
intermediate  rnnning  of  the  statute  of  limitation  as  against  a  new 
indictment  or  information.     Such   a  practice  would  lead  to  ^rave 
injury  in  the  proper  administration  of  justice,  and  be  justified  by  no 
counter  injury  which  would  result  to  the  accused  by  permitting  the 
cause  to  be  carried  on  under  the  original  indictment.    The  object  of 
the  finding  of  the  indictment  was  to  ascertain  through  responsible 
parties    whether    there    existed    such    a    condition    of    facts    as 
would    justify    the    placing    of    a    particular    person     upon    trial 
upon     a     charge     of     the    commission     of     a    particular   crime. 
When    matters    proceed    so  far  as  to  reach  a  verdict  of  gnilty 
after     testimony,     taken     publicly     in     open     court,     contradic- 
torily between  the  parties  without  objection  to  the   personnel  of  the 
petty  jury  which  found  the  verdict,   we  think  the  danger  of   any 
injury  having  been  icflicted  upon  the  accused  simply  by  reason  of  the 
place   where   the   grand  jury  which  brought  the  charge  was  drawn 
without  any  attack  upon  the  personnel  of  the  grand  jury  rests  upon 
a  very  narrow  basis  and  is  more  imaginary  than  real.     The  setting 
aside  of  a  verdict  on  appeal,  of  course,  withdraws  from  it  any  vital 
force  for  the  purpose  of  a  conviction,  but  we  think  it  leaves  behind 
it  an  effect  sufficient  to  enable  the  indictment  on  which  it  is  based  to 
withstand  any  attack  upon  it  certainly  in  the  absence  of  any  charge 
of  its  having  been  returned  by  prejudice  or  other  improper  motives, 
or    by    improper  persons,   or  as  having  been  returned  without  a 
sufficient  basis  on  which  to  place  the  subject  matter  of  the  indict- 
ment before  the  country  for  examination  and  trial. 

We  note  in  this  particular  case,  that  while  the  defendant  has 
taken  oath  to  the  fact  that  neither  he  nor  his  attorneys  were  cogni- 
zant of  the  state  of  facts  on  which  the  motion  to  qaa  h  is  based,  that 
counsel  themselves  have  taken  no  snch  oath.  The  granting  of  a 
motion  to  qaash  is,  we  think,  more  or  less  a  matter  of  discretion. 
We  see  no  ground  in  this  case  for  the  exercise  of  this  discretion  in 
favor  of  the  accused;  on  the  contrary,  we  think  that  were  we  to  do 
so  it  would  be  on  no  sufficient  basis  and  would  lead  up  to  prejudicial 
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resalts  as  a  precedent.  We  do  not  say  that  some  special  case  might 
not  be  presented  which  woald  justify  exceptional  action  in  this 
matter. 

This  view  of  the  situation  dispenses  us  from  passing  upon  other 
issaes,  but  we  can  not  permit  the  occasion  to  pass  without  express- 
ing our  great  disapprobation  with  the  course  pursued  in  this  case  in 
making  out  and  signing  a  proces  verbal  containing  the  recitals  found 
in  that  filed  in  this  proceeding.  The  clerk  of  the  court  testified  as  a 
witness  that  the  recital  made  in  the  proces  verbal y  that  *' the  jury 
was  drawn  at  the  office  of  the  clerk  of  the  District  Court,"  was  not 
true;  that  it  was  for  convenience  drawn  at  his  own  store.  In 
matters  affecting  the  honor,  the  liberty  and  the  lives  of  their  fellow- 
citizens,  parties  charged  with  public  duties  should  feel  a  heavier 
sense  of  responsibility  than  was  felt  by  the  jury  commission  and  clerk 
of  court  in  this  case.  We  need  not  now  decide  whether  the  clerk 
would  or  would  not  be  authorized  as  a  witness  to  contradict  facts 
certified  to  by  him  officially,  nor  whether  he  should  have  been  called 
on  to  amend  or  have  been  permitted  to  amend  the  prooea  verbal,  for 
we  trust  this  will  be  the  last  occasion  where  such  a  question  will 
arise.  It  is  sufficient  for  us  to  say  that  the  proces  verbal  directed  to 
be  drawn  np  by  Sec.  5  of  Act  99  of  1896  is  not  an  authentic  act  in 
the  sense  of  Art.  2236  of  the  Oivil  Code,  and  that  it  can  be  contro- 
verted if  erroneous  by  parties  affected  by  false  recitals  thereon.  The 
signatures  of  the  parties  to  the  instrument  carry  with  them  simply 
prima  facie  presumption  of  the  truthfulness  of  the  recitals  made. 
Marvel  vs.  Manouvrier,  14  An.  5;  Grant  vs.  Harris,  16  An.  328; 
Hennen's  Digest,  Vol.  1,  page  212,  No.  3. 

For  the  reasons  herein  assigned  it  is  hereby  ordered, 'adjudged  and 
decreed  that  the  action  of  the  District  Court  in  sustaining  defend- 
ant's motion  to  quash  the  indictment  found  against  him  herein  be 
and  the  same  is  hereby  set  aside;  the  indictment  is  reinstated  and  the 
cause  is  remanded  to  the  District  Court  for  further  proceedings 
according  to  law. 

Rehearing  refused  June  29,  1898. 
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No.  12,610. 

Union  National  Bank  of  New  Orleans  vs.  Henby  Hyams, 
Transferred  and  Consolidated  with  Firembn's  Buiij>in6 
Association  vs.  Henry  Hyams. 

GarnishmeDt  proceedings  taken  out  in  a  case  after  and  under  final  Judgment 
therein,  in  one  sense  may  be  said  to  be  incidental  to  the  mala  puit  as  they  are 
based  thereon,  but  they  are  separate  and  distinct  proceedinsfs  with  new  par- 
ties, and  must  be  dealt  with  as  such ;  they  are  not  brought  before  the  Supreme 
Court  through  an  appeal  taken  from  the  Judgment  in  the  main  suit. 

A  building  association  to  whom  one  of  its  stociiholders  Is  indebted  for  stock  snb 
scription,  and  also  on  a  note  secured  by  mortgage,  can  not  be  forced  by  a 
junior  mortgaged  to  impute  partial  payments  made  by  the  debtor  upon  the 
mortgage  debt  when  under  the  contract  between  the  parties  they  were  to  be 
imputed  to  the  stock  indebtedness.  Richard  vs.  Building  and  Loan  Associa- 
tion, 49  An.  481. 
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Orleans.     Th^ard,  J, 


Carleton  Hunt  for  Union  National  Bank,  Plaintiff,  Appellant. 


Dart   &  Kernan  for    Firemen's    Bailding    Association,    Plaintiff, 
Appellee. 


Lazarus,  Moore  &  Luce  for  Defendant  Hyams  and  for  Mrs.  Violet 
Straass  Hyams,  Intervenor  and  Opponent,  Appellees. 


Argued  and  submitted  January  26,  1898. 
Opinion  handed.down  March  7,  1898. 
Rehearing  refused  June  80,  1898. 


On  the  Slst  of  July,  1890,  the  Firemen's  Building  Association 
sold  to  Henry  Hyams  for  six  thousand  dollars  certaiii  property 
described  in  the  act  of  sale.  Hyams  was  at  that  time  a  stock- 
.holder  in  the  association,  owning  thirty  of  its  shares.  In  repre- 
sentation of  the  price  the  purchaser  executed  his  note  for  six 
thosuand  dollars  payable  to  the  order  of  the  association  six  years 
after  date  (with  privilege  of  renewal)  bearing  interest  at  six  per 
cent,  from  date,  which  interest  was  payable  weekly,  in  accordance 
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with  the  charter  of  the  association  and  the  penal  clauses  stated  in 
the  act  of  sale.  In  order  to  secure  payment  of  the  note  with  its 
interest,  Hyams  specially  mortgaged,  in  addition  to  the  vendor's 
privilege  retained,  the  property  purchased  under  the  clause  de  non 
alienando.  The  act  of  sale  contained  the  usual  clauses  a^  to  attor- 
ney's fees,  insurance,  taxes,  etc. 

It  was  agreed  between  the  parties  that  if  the  purchaser  should 
pay  the  interest  on  the  note  weekly  and  also  the  instalments  due 
npon  the  note  punctually,  then  the  principal  should  not  become 
due  until  the  value  of  the  thirty  shares  of  stock  should  become 
equal  to  the  amount  of  said  indebtedness  with  all  interest  and 
costs  that  might  be  due  npon  the  same,  at  the  happening  of  which 
event  the  stock  and  said  indebtedness  should  cancel  each  other, 
the  stock  and  indebtedness  being  alike  extinguished,  and  thereupon 
the  association  should  capcel  the  stock,  and  give  the  purchaser  full 
receipt  and  acquittance  and  surrender  the  note.  In  case  the  pur- 
chaser should,  fbr  the  term  of  six  months,  fail  co  pay  the  weekly 
instalments  due  on  the  stock,  or  the  instalments  of  weekly  interest, 
or  any  portion  thereof,  or  any  or  all  costs  and  fines  that  might  be 
due  by  him,  such  failure,  it  was  ag^reed,  should  at  once,  without 
demand,  without  putting  in  default  and  as  penalty,  make  the  note, 
with  all  back  interest,  become  immediately  due  and  exigible  by  exe- 
cutory  process.  It  was  further  agreed  that  any  forfeiture  of  stock 
under  the  provisions  of  the  charter  should  have  a  similar  effect, 
these  clauses  being  declared  *  to  be  penal  and  imperative,  and  to 
obviate  the  necessity  of  putting  in  default.  It  was  further  agreed 
that  if  at  any  time  before  the  value  of  the  stock  should  be  equal  to 
his  indebtedness  the  purchaser  should  desire  to  pay,  settle  and  can- 
cel the  indebtedness  he  should  have  the  right  to  transfer  to  the 
association  his  stock,  with  interest  and  accumulations  thereon,  in 
part  payment  of  such  indebtedness,  provided  he  paid  in  cash  the 
balance  of  such  indebtedness,  and  on  such  transfer  being  made  the 
association  should  cancel  said  stock  and  give  to  the  purchaser  a 
proper  receipt  and  acquittance  and  surrender  to  him  the  evidence  of 
his  indebtedness.  In  the  event  of  the  note  becoming  due  and  exigi- 
ble, and  the  value  of  the  stock  not  being  equal  to  the  amount  of  the 
indebtedness,  the  association  bonnd  itself  to  renew  or  extend  the 
note,  in  accordance  with  the  terms  of  the  charter. 

On  the  2d  of  October,  1895,  the  Firemen's  Building  Association 
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obtained  executory  process  for  the  payment  of  their  mortgage  note 
of  six  thousand  dollars.  The  property  went  to  sale  under  the  seiz- 
ure on  the  27th  of  November,  1895,  one  Jessie  W.  Atkinson  becom- 
ing the  purchaser  for  the  price  of  six  thousand  and  twenty -five 
dollars.  The  return  of  the  sheriff  upon  the  writ  showed  a  balance  of 
five  thousand  five  hundred  and  sixty -four  dollars  and  fifty  cents, 
after  payment  of  costs,  which  amount  he  declared  he  held  in  his 
hands,  subject  to  orders  of  court,  by  reasons  of  third  oppositions 
filed  in  the  proceedings  and  execution  levies  upon  the  funds. 

One  of  these  oppositions  was  filed  on  January  26,  1896,  on  behalf 
of  the  Union  National  Bank  of  New  Orleans;  another  on  November 
12,  1895,  by  Mrs.  Violet  Hyams,  wife  of  Henry  Hyams.     The  bank  in 
its  opposition  claimed  to  be  a  creditor  of  Hyams  by  reason  of  a  judg- 
ment obtained  by  it  on  the  7th   of  February,  ^894   (duly  recorded), 
for  five  thousand   dollars  with   interest,  and  by  reason  of  holding  as 
owner  through  payment  with  legal   subrogation,  a  judgment  which 
had  been  obtained  by  the  Rosetta  Gravel  and  Paving  Company  against 
Hyams  for  three  hundred  and  sixty- nine  dollars,  payment  of  which 
judgment,  it  was   alleged,  was    secured   by    privilege.     The  bank 
claimed  to  be  entitled  to  be  paid  out  of   the  proceeds  of  the  prop- 
erty seized  over  the  seizing  creditor  and  all  other  partied. 

Mrs.  Hyams,  in  her  opposition,  claimed  to  be  the  owner  of  the 
property  through  a  transfer  made  to  her  on  the  twenty -third  day  of 
August,  1893,  by  way  of  a  **  dation  en  paiement  "in  part  payment  of 
paraphernal  claims  due  her  by  her  husband.  She  averred  that  by 
reason  of  this  ownership  which  she  acquired  subject  to  the  prior 
special  mortgage  rights  of  the  association  she  was  entitled  to  be  paid 
by  preference  over  all  parties  other  than  the  plaintiff  in  executory 
proceedings,  any  surplus  which  might  be  left  after  paying  the  amount 
called  for  by  the  writ  of  seizure. 

Anticipating  an  attack  which  might  reader  an  alternate  or  contin- 
gent prayer  for  relief  necessary,  she  averred  that  she  bad  a  claim 
against  her  husband  which,  by  virtue  of  the  registry  thereof,  had 
become  secured  in  her  favor  by  mortgage.  That  this  claim  would 
become  operative  and  in  full  force  should  the  rights  of  ownership  which 
she  asserted  be  not  maintained.  This  mortgage  claim  she  advanced 
contingently,  praying  for  its  payment  by  preference  over  all  parties 
other  than  the  association.  She  denied  that  the  Rosetta  Gravel  and 
Paving  Company's  judgment  was  secured  by  privilege. 
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At  the  time  of  this  sale  the  property  was  standing  also  ander  seiz  - 
ore  made  on  the  4th  of  Jane,  1894,  upon  the  judgment  of  the  National 
Bank  against  Hyams,  but  its  sale  under  that  writ  had  been  stayed 
by  an  injunction  taken  out  on  the  9th  of  Jnne,  1894,  by  Mrs.  Hyams, 
claiming  ownership  under  the  dation  en  paiement  made  to  her. 

The  issues  raised  in  that  injunction  suit  were  not  passed  on  there- 
in, for  the  reason  that  before  they  could  be  taken  up  the  property 
was  sold  in  the  executory  proceedings,  and  the  contentions  of  the 
parties  were  discussed  under  different  conditions. 

In  the  intervention  and  third  opposition  filed  by  the  bank  in  the 
executory  proceedings,  it  alleged  that  it  had  been  advised  that  the 
mortgage  upon  which  the  Firemen's  Building  Association  was  pro- 
ceeding, had  been  satisfied  by  defendant  by  credits  on  the  stock 
subscription  and  by  other  payments  made  by  him,  and  that  there  was 
a  balance  due  him  by  the  .association,  amounting  to 
which  the  bank  was  entitled  to  have  so  appear,  and  which  it  would 
establish  on  the  trial  of  the  opposition. 

On  the  13th  of  March,  1896,  the  Union  National  Bank  directed  the 
sheriff  to  make  a  seizure  under  the  writ  of  fieri  facias  which  had 
issued  in  its  suit  against  Hyams.  The  sheriff  had,  on  the  4th 
of  June,  1894,  under  that  writ,  seized  the  property  which  Hyams 
had  mortgaged  to  the  Building  Association,  and  had  advertised  it  for 
sale,  but  the  sale  had  been  enioined  (as  stated)  on  the  9th  of  June, 
1894,  at  the  instance  of  Mrs.  Hyams.  Under  this  direction  of  the 
bank  the  sheriff  seized  in  the  hands  of  the  Firemen's  Building  Asso- 
ciation all  goods,  rights,  credits,  etc.,  which  it  might  have  in  its  pos- 
session, and  simultaneously  served  upon  it  interrogatories  (such  as 
are  usual  in  garnishee  proceedings) ,  which  it  had  been  ordered  to 
answer.  It  may  as  well  be  stated  here  as  well  as  anywhere,  else 
that  the  association,  through  some  neglect  or  inadvertence,  failed  to 
answer  these  interrogatories  *,  that,  on  motion  of  the  bank,  they  were 
taken  for  confessed,  and  a  judgment  was  rendered  in  its  favor 
against  the  garnishees  for  five  thousand  dollars,  but  that  on  a  rule 
taken  before  the  judgment  was  signed,  it  was  set  aside  on  the  17th 
of  Jnne,  1897,  and  the  interrogatories  were  subsequently  answered ; 
that  the  bank  contested  this  action  of  the  court,  but  that  that  issue 
has  not  yet  been  definitely  disposed  of,  and  that  the  question 
whether  that  action  is  properly  before  the  Supreme  Court  for 
review  on  this  appeal  is  one  of  the  matters  submitted  to  the  court. 
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At  the  instance  of  the  bank  the  case  of  the  Union  National  Bank 
ys.  Henry  Hyams  was  consolidated  with  that  of  the  Firemen's 
Building  Association  vs.  Hyams.  While  these  matters  were  in  progreM 
Mrs.  Violet  Hyams  had  brought  suit  against  her  husband,  claiming 
a  separation  of  property,  and  praying  judgment  on  a  moneyed  demand 
which  she  advanced.  In  this  suit  of  Violet  Straus  vs.  Henry  Hyams, 
she  obtained  judgment  on  the  seventh  day  of  September,  1894,  as 
prayed  for.  Under  that  judgment  she  caused  a  ileri  facias  to  issae 
and  under  that  writ  the  sheriff  made  a  general  seizure  in  the  hands 
of  the  Firemen's  Building  Association  on  the  second  day  of  October, 
1894.     The  Sheriff  simultaneously  served  upon  it  interrogatories  as 
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garnishee,  which  the  court  had  ordered  it  to  answer  at  the  instance 
of  Mrs.  Hyams.  The  association  on  the  fifth  day  of  November,  1894, 
answered  that  it  held  in  its  possession  thirty  shares  of  its  own  stock, 
which  was  standing,  however,  in  the  name  of  Mrs.  Violet  Hyams, 
wife  of  Henry  Hyams,  and  that  the  stock  was  pledged  to  it  to  secure 
its  loan  of  six  thousand  dollars  to  the  husband  of  Mrs.  Hyams. 

On  the  first  day  of  May,  1895,  Mrs.  Hyams  took  a  rule  on  the  asso- 
ciation to  show  cause  why  under  its  answers  the  stock  mentioned 
should  not  be  sold  and  applied  to  the  enforcement  of  her  judgment 
and  execution.  No  action  on  that  rule  was  taken  in  that  particular 
proceeding,  but  in  the  intervention  and  third  opposition  which  Mrs. 
Hyams  filed  in  the  suit  of  the  Firemen's  Building  Association  vs. 
Hyams  she  recited  the  fact  that  a  partial  payment  had  been  made  to 
her  by  her  husband  on  the  paraphernal  claims  which  she  held  against 
him  through  the  dation  to  her  of  the  property  under  seizure,  and  of 
which  she  claimed  to  be  the  owner  subject  to  the  mortgage  rights  of 
the  building  association ;  that  she  had  thereafter  obtained  a  judgment 
of  separation  of  property  from  her  husband  coupled  with  a  money 
judgment  for  the  balance,  of  her  paraphernal  claims  remaining 
unpaid;  that  under  a  writ  ot  fieri  facias  issued  under  that  judgment 
the  sheriff  had  seized  the  stock  pledged  as  collateral  to  secure  the 
debt  of  the  bank,  'and  that  said  stock  had  also  been  seized  through 
the  garnishment  proceedings. 

That  by  reason  of  said  seizure  and  garnishment  she  had  acquired 
a  lien  and  privilege  upon  said  stock  and  a  right  to  subject  it  to  the 
payment  of  her  claims  and  judgment ;  that  the  stock  was  severable 
and  subject  to  seizure ;  that  the  association  had  no  right  to  credit 
said  stock  upon  the  debt  due  for  the  purchase  price  of  the  property 
and  she  opposed  any  such  credit. 
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In  addition  to  her  prayer  for  payment  out  of  the  proceeds  of  the 
property  seized  and  sold  she  contingently  prayed  that  her  lien  and 
privilege  upon  the  shares  of  stock  resulting  from  the  seizure  and 
garnishment  be  recognized  and  enforced,  and  that  the  same  be  sold 
to  satisfy  the  said  lien  and  judgment. 

The  bank  and  Mrs.  Hyams  each  answered  the  third  opposition 
filed  by  the  other  In  the  suit  of  the  Firemen's  Building  Association 
vs.  Hyams.  The  bank  attacked  the  judgment  of  separation  of  the 
wife  against  the  husband  as  being  an  absolute  nullity  by  reason  of 
its  non- execution  promptly  according  to  law,  and  the  privilege 
claimed  by  her  under  her  seizure  and  garnishment  on  the  ground 
that  she  had  not  traversed  the  answers  of  the  garnishees  within  the 
time  prescribed  by  law  for  her  doing  so. 

Mrs.  Hyams  pleaded  the  prescription  of  one  year  as  against  these 
attacks  upon  her,  and  in  her  answer  tc  the  third  opposition  filed  by 
the  bank  denied  that  it  had  ever  made  a  legal  seizure  of  the  stock 
under  the  writ  of  fl,  fa.  which  had  issued  on  the  4th  of  June,  1894, 
averring  that  the  seizure  and  garnishment  proceedings  taken  there- 
under were  absolutely  null  and  void,  as  the  sheriff  had  at  that  time 
no  writ  of  /I.  fa.  in  his  hands  under  which  the  seizure  and  garnish- 
ment could  be  made,  the  writ  having  expired  long  before  that  date. 

On  the  17th  of  June,  1897,  as  has  been  stated,  the  court  rendered 
judgment  in  the  matter  of  the  rule  taken  by  the  Firemen's  Building 
Association  on  the  bank  to  set  aside  the-  judgment  it  had  obtained 
pro  confesso  setting  aside  the  judgment. 

On  the  same  day  (17th  June,  1897),  it  rendered  judgment  over- 
ruling the  pleas  of  prescription  filed  by  Mrs.  Hyams,  also  an  excep- 
tion of  no  cause  of  action  which  had  been  filed  by  the  Union  National 
Bank. 

It  further  decreed  that  the  intervention  and  third  opposition  of 
the  bank  be  maintained  to  the  extent  only  of  ordering  that  out 
of  the  proceeds  of  the  property  sold  under  executory  process 
there  be  paid  to  it  by  preference  the  sum  of  three  hundred  and  sixty- 
nine  dollars  and  sixty -five  cents  and  costs,  but  that  in  all  other 
respects  the  opposition  be  dismissed.  It  further  decreed  that  the 
balance  of  the  proceeds  of  sale  be  applied  to  the  payment  of  the 
mortgage  claim  of  the  Firemen's  Building  Association  against  Henry 
Hyams,  which  claim  is  for  six  thousand  dollars  with  interest  thereon, 
together  with  attorney's  fees,  insurance,  premiums,  taxes  and  costs. 
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It  farther  decreed  that  the  pledge  made  by  the  defendant,  Hyams, 
to  the  association  of  all  instalments  paid  and  to  be  paid  on  thirty 
shares  of  the  capital  stock  of  said  association  standing  on  its  booka 
in  the  name  of  his  wife,  Mrs.  Violet  Hyams,  represented  by  certifi- 
cates Nos.  1301  and  1719,  be  recognized  and  enforced,  and  that  tlie 
balance  of  said  association's  claim  against  Henry  Hyams  be  paid  by 
preference  ont  of  the  said  pledged  instalments  on  said  thirty  shares 
of  stock.  It  was  further  decreed  that  the  third  opposition  of  Mrs. 
Violet  Hyams  be  maintained  in  so  far  only  as  to  recognize  the  valid- 
ity of  the  seizure  and  garnishment  made  by  her  of  the  said  thirty 
shares  of  stock  and  to  order  that  the  same  be  sold  in  due  course  of 
law  to  satisfy  the  judgment  obtained  by  her  against  her  husband, 
Henry  Hyams,  for  the  sum  of  two  thousand  eight  hundred  and 
thirty -six  dollars,  with  costs,  and  with  privilege  and  mortgage  dat- 
ing back  to  August  31, 1893;  that  in  all  other  respects  the  said  oppo- 
sition be  dismissed. 

The  following  entry  appears  on  the  minutes  of  the  court  of  Jane 
23,  1897: 

Civil  District  Court,  Division   **  E  "—Consolidated   Cases. 

PiREMBN's   Building  Association  ) 

vs.  I  No.  47,152. 

Henry  Hyams.  J 

Civil  District  Court,  Division  *♦  E.'' 

Union  National  Bank  of  New  Orleans^ 

vs.  VNo.  41,258. 

Henry   Hyams.  J 

**  On  motion  of  Carleton  Hunt,  attorney  for  the  Union  National 
Bank  of  New  Orleans,  and  on  suggesting  to  the  court  that  there  is 
error  to  the  prejudice  of  said  bank  in  the  judgment  rendered  in  the 
above  named  cases.  June  17,  1897,  and  signed  June  23,  1897.  It  is 
ordered  by  the  court  that  the  bank  be  allowed  a  suspensive  appeal 
from  said  judgment,  returnable  in  the  Supreme  Court  on  the  first 
Monday  in  November,  1897,  and  that  the  amount  of  the  bond 
of  appeal  be  fixed  at  six  hundred  dollars." 

The  bank  furnished,  on  the.  same  day,  an  -  appeal  bond,  with 
tlie  same  caption  as  that  of  the  motion  for  an  appeal,  the  recitals  of 
which  bond  were,  that  the  bank  had  that  day  filed  a  motion  of 
appeal  from  a  final  judgment  rendered  against  said  bank  in  the  suits 
of   Firemen's   Building    Association    vs.   Henry  Hyams,  i^o.  47,152, 
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Union  National  Bank  of  New  Orleans  va.  Henry  Hyams,  No.  41,258, 
consolidated  eases,  Nos.  47,152,  41,258  of  the  Oivil  District  Oonrt  for 
the  parish  of  Orleans,  on  the  seventeenth  day  of  Jane,  1897,  and 
signed  on  the  twenly- third  day  of  Jane,  1897.  Mrs.  Violet  Hyams 
moved  in  the  Sapreme  Oourt  that  the  judgment  be  amended  as 
follows : 

That  the  act  of  datum  en  paiement  to  her  entered  into  on  Angast 
23,  1893,  be  maintained,  and  she  be  declared  the  owner  of  the  prop- 
erty therein  conveyed  and  entitled  to  the  proceeds  thereof. 

If  the  said  act  of  dation  is  not  maintained,  and  her  levy  apon  the 
stock  nnder  the  fieri  faciaa  and  garnishment  proceedings  and  under 
her  jndgment  are  not  maintained  as  under  the  judgment  of  the  lower 
court,  that  her  privilege  resulting  from  the  registry  of  the  act 
of  dation  en  paiement  of  August  28,  1898,  and  her  tacit  mortgage  re- 
aalting  therefrom,  be  recognized  and  enforced  on  the  property  and 
its  proceeds.  That  the  demand  of  the  bank  to  be  subrogated  to  the 
judgment  of  the  Rosetta  Gravel  Paving  and  Improvement  Oompany, 
and  to  have  the  paving  lien  and  privilege  recognized  and  enforced 
on  the  property  and  its  proceeds,  and  paid  by  preference,  be 
rejected. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  O.  J.  The  first  question  we  are  called  on  to  consider  is 
whether  the  action  of  the  District  Oourt,  setting  aside  the  jndgment 
which  the  Union  National  Bank  had  obtained  the  Firemen's  Building 
Association  pro  confeaeo  for  neglect  to  answer  the  interrogatories 
propounded  to  it,  is  before  us  for  review.  Appellant  contends  that  it 
is;  the  Firemen's  Building  Association  that  it  is  not.  Though  this 
action  of  the  court  was  taken  on  the  17th  of  June,  1897,  the  same 
day  in  which  the  final  judgment  appealed  from  was  rendered,  it  was 
not  embodied  therein,  but  was  made  the  subject  matter  of  a  separate 
and  distinct  ruling.  The  judgment  in  the  main  case  was  signed  by 
the  District  Judge — the  action  taken  upon  the  rule  to  set  aside  the 
pro  confe88o  judgment  was  unsigned.  The  motion  for  an  appeal, 
the  order  of  appeal  and  the  bond  of  appeal  all  refer  to  the  judgment 
appealed  from  as  being  that  rendered  on  the  17th  of  June  and  signed 
on  the  23d  of  June.  We  do  not  think  the  ruling  of  the  court  on  the 
motion  to  vacate  the  judgment  in  favor  of  the  Union  National  Bank 
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against  the  association  is  before  as  as  part  of  the  final  judgment 
appealed  from.  Appellant  contends  that  granting  this  to  be  so,  it 
comes  properly  before  us  as  one  of  the  interlocutory  orders  given  in 
the  case  of  the  Bank  against  Henry  Hyams.  The  final  judgment 
rendered  in  that  particular  case  is  not  before  us — the  association  was 
not  a  party  to  that  suit — it  became  connected  with  it  only  through 
proceedings  in  garnishment  originating  after  the  main  suit  had  been 
finally  disposed  of.  It  is  true  that  those  proceedings  had  their 
origin  by  reason  of  the  suit  of  the  Bank  against  Hyams,  and  in  one 
sense  they  may  be  said  to  be  incidental  to  it,  but  none  the  less  they 
are  separate  and  distinct  proceedings  between  new  parties  and  they 
must  be  dealt  with  as  such,  for  the  purpose  of  settling  and  deter- 
mining the  rights  of  those  parties  inter  se  under  them,  particularly 
when  the  judgment  rendered  therein  was  pro  confesso  for  a  neglect 
to  answer  interrogatories.  We  do  not  think  this  particular 
matter  is  before  us  on  this  appeal.  The  issues  really  before  us  are 
those  raised  under  the  executory  proceedings  of  the  association 
directed  against  the  property  mortgaged  to  it,  and  the  proper  and 
legal  distribution  of  the  proceeds  of  the  sale  of  that  property  under 
the  third  oppositions  of  Mrs.  Violet  Hyams  and  the  Union  National 
Bank  touching  those  proceeds. 

Three  distinct  actions  are  referred  to  in  these  proceedings:  1. 
The  suit  of  the  Flremen^s  Building  Association  vs.  Henry  Hyams; 
2.  The  Union  National  Bank  of  New  Orleans  vs.  Henry  Hyams;  3. 
Mrs.  Violet  Strauss  vs.  Henry  Hyams.  The  two  former  suits  were 
consolidated,  bnt  the  third  was  not. 

The  third  opposition  of  the  Union  National  Bank,  claiming  the 
proceeds  of  the  sale  made  in  the  executory  proceedings  of  the  asso- 
ciation was  filed  after  the  sale  of  that  property  had  been  made  under 
the  writ  of  seizure.  The  bank,  though  having  a  judgment  and  a 
judicial  mortgage  on  the  property,  and  though  it  was  holding  it 
under  seizure  prior  thereto  under  its  own  writ  of  /{.  /a.,  did  not 
attempt  to  enjoin  the  sale  upon  the  ground  that  the  mortgage  upon 
which  the  proceedings  were  being  carried  on  had  been  extinguished 
by  payment,  but  permitted  the  sale  to  be  made  and  then  claimed  the 
proceeds  under  its  judgment,  its  mortgage  and  its  seizure.  Preter- 
mitting any  discussion  whether  under  such  circumstances  the  bank 
could  urge  that  the  sale  had  been  made  under  a  mortgage  which  bad 
no  existence  and  that  it  could  therefore  rightfully  and  legally  claim  the 
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proceeds,  we  proceed  to  examine  the  ground  upon  which  this  alleged 
payment  is  made  to  rest.  We  find  appellant's  contention  to  he  that 
tlie  bank  should  be  forced  to  impute  and  apply  the  various  payments 
made  by  Henry  Hyams  under  his  contract  of  the  thirty. first  day  of 
July,  1890,  upon  the  mortgage  note  which  he  executed  on  that  day, 
and  not  in  manner  and  form  as  provided  for  in  that  contract  and  by 
'blie  terms  of  the  charter  of  the  association  of  which  Hyams  was  a 
Btockholder.  That  question  was  presented  and  decided  in  Richard 
vs.  Southern  Building  and  Loan  Association,  reported  in  49  An.  481 
adversely  to  the  position  taken  by  the  appellant. 

The  decison  in  that  case  controls  the   decision  in  this.     We  think 
the  judgment  of  the  District  Oourt  on  that  branch  of   the  case  cor- 
rect.    We  think  it  also  correct  in  decreeing  that  the  Union  National 
Bank  of  New  Orleans  be  paid  by  preference  the  sum  of  three  hun- 
dred and  sixty-nine  dollars  and  sixty- five  cents  out  of  the  proceeds 
of  the  sal^  by  reason  of  being  owner  through  payment,   with  legal 
sabrogation  of  the  judgment  with  recognition  of  privilege  obtained 
by  the  Rosetta  Gravel  and  Paving  Company  against  Henry  Hyams. 
The  opposition  to  that  portion  oi  the  judgment  has  been  substantially 
abandoned.     The  affirmance  of  the  judgment  appealed  from  in  these 
two  respects  disposes  of  the   entire  fund  produced  by  the  sale  of 
the     property    mortgaged     to    the     association.     Notwithstanding 
that  fact  the  District  Court  passed  upoj  various  contentions  raised 
by  the  bank  and   Mrs.  Hyams  concerning  matters   outside  of   the 
application  of  the  proceeds  of  the  sale  of  the  mortgaged  property 
No  written  reasons  are  assigned  for  the  judgment,  and  those  con- 
tentions are  not    specifically  and    separately  passed   on,   but  the 
decree  itself  indicates  what  the  views  of  the  court  upon  them  must 
have  been.     The   court  obviously  sustained  the  judgment  of  the 
wife  against  her  husband,  and   the   seizure  made  by  her  thereunder 
through  her  seizure   and  garnishment  proceedings  directed  against 
the  building  association,  against  the  attack  made  upon  them  by  the 
bank,  and  held  that  the  Union  Bank  took  nothing  in  respect  to  the 
seizure  of  the  stock  by  its  own  seizure  made  in  1896,  under  the  writ 
of  ft.  fa.  which  had  issued  in  1894,  in  execution  of  its  judgment  and 
by  the  garcishment  proceedings  taken  out  in  1896  upon  the  supposed 
continued  existence  and  vitality  at  that  tiboie  of  that  writ. 

The  stock  in  question  has  not  been  sent  to  sale  up  to  the  present 
time.     Both  parties  claim  priority  of  privilege  over  the  proceeds  of 
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the  sale  of  that  stock  when  it  shall  havejbeen  made,  by  reason   of 
claims  by  each  of  legal  seizares  thereof.     That  of  Mr^.  Hyams,  made 
in  the  suit  of  Violet  Strauss  vs.  Henry  Hyams,  is  first  in  order  of 
date.    The  record  of  that  salt  is  not  before  hs.     We  are  not  advined 
that  the  bank  has  ever  intervened  in  that  suit  or  taken  any  direct 
action  against  the  claims  of  Mrs.  Hyams.    The  parties  have  attaelced 
each  other  collaterally  in  a  suit  in  which  the  thing  itself  over  which 
their  respective  contentions  are  now  being  made  was  not  itself  involved 
in  the  suit.  The  shares  of  stock  pledged  by  Henry  Hyams  to  the  associa  - 
tion  were  not  seized  by  it,  and  they  have  not  been  sold.    The  con- 
clusions reached  by  us  as  to  the  application  of  the  proceeds  of  the  sale 
of  the  real  estate  render  it  unnecessary,  we  think,  to  pass  at  this 
time  upon  the  respective  pretensions  of  the  parties  in  relation  to  the 
stock.     We  think  the  ends  of  justice  will  be  best  subserved  by  leav* 
ing  those  matters  open  for  future  adjustment.    That  purpose  will  be 
attained  by  affirming  the  judgment  jappealed  from  in  so  far  as  it  deals 
with  the  proceeds  of  the  sale  of  the  property  mortgaged,  and  simply 
reversing  it  as  to  other   points.     The  effect  of  this  simple,  partial 
reversal  will  be  the  replacing  of  the  parties  in  the  position  which 
they  respectively  occupied  prior  to  the  rendition  of  the  judgment 
appealed  from,  free  to  take  such  proceedings  and  to  ask  such  relief 
as  they  may  conceive  themselves  legally  entitled  to. 

We  are  very  free  to  say  that  our  present  impressions  are  adverse 
to  the  right  of  the  bank  to  make  the  general  seizure  it  did  in  1896, 
and  to   take  out  the  garnishment  proceedings  which  it  did  at  that 
time  under  the  writ  of  ft,  fa.  which  it  had  caused  to  issue  in  1894,  in 
execution  of  its  judgment  against  Hyams.     The  sheriff  had  made  a 
seizure  of  specific  real  estate  under  that  writ  and  had  advertised  and 
was  about  to  sell  the  same  when  the  sale  of  that  particular  property 
was  stayed  by  an  injunction.  The  injunction  was  not  general,  restrain- 
ing him  from  executing  the  writ  at  all— its  effect  was  limited,  and 
he  was  free  to  seize   any  other   property  of  the   debtor  which  was 
subject  to  seizure.     We  scarcely  think  a  new  seizure  made  in  1896, 
under  a  writ  of  fi,  fa,,  issued  in  1894,  sustainable,  though  a  seizure 
made  within  the  seventy  days  (the  date  fixed  by   Art.  642  of  the 
Oode  of  Practice  for  the  return   of  writs  of  fi.  fa.) ,  might  remain 
effective  for  the  purposes  of  a  sale  of  the  property. 

For  the  reasons  herein  assigned : 

It  is  hereby,  ordered,  adjudged  and  decreed,  that  the  judgment 
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appealed  from  in  so  far  as  it  decrees  that  the  proceeds  of  the  sale  of 
the  property  seized  and  sold  in  the  matter  of  the  Firemen's  Buiidinn: 
Association  vs.  Henry  Hyams,  be  paid  by  preference  to  the  Union 
National  Bank  of  New  Orleans  to  the  extent  of  three  hundred  and 
sixty -nine  dollars  and  sixty-five  cents,  and  the  costs  of  the  third 
opposition  filed  in  said  suit  by  said  bank,  and  in  so  far  as  it  decrees 
that  the  balance  of  the  proceeds  of  the  sale  aforesaid  be  applied  to  the 
pamyent  of  the  mortgage  claim  of  the  plaintiff  incase  No.  47,162,  the 
Firemen's  Building  Association  against  Henry  Hyams,  which  claim 
is  for  six  thousand  dollars  and  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum,  from  May  12, 1894,  until  paid,  together  with  five  per 
cent,  attorney's  fees  on  the  aggregate  of  said  principal  and  interest — 
sixty- nine  dollars  and  sixty  cents  insurance  premium — thirty -seven 
dollars  and  sixty  cents  State  tax — four  dollars  costs  of  copy  of  mort- 
gage act,  and  all  costs  of  suit  be  and  the  same  is  hereby  affirmed. 
It  is  further  ordered,  adjudged  and  decreed  that  except  to  that 
extent  the  judgment  appealed  from  be  and  the  same  is  hereby 
annulled,  avoided  and  reversed,  and  the  parties  replaced  in  the  posi- 
tion which  they  respectively  occupied,  just  prior  to  the  renditton 
of  the  judgment  appealed  from,  free  to  take  such  proceedings,  and 
to  ask  such  relief  as  they  may  conceive  themselves  legally  entitled 
to.  Costs  of  appeal  to  be  divided  between  Mrs.  Violet  Straus,  wife 
of  Henry  Hyams,  and  the  Union  National  Bank  of  New  Orleans. 


No.  12,873. 
Elizabeth  Davis  vs.  W.  S.  Kendall. 

1.  Where  the  true  object  of  a  sale  with  the  right  of  redemption  was  to  secure  an 

existing  indebtedness,  the  court  called  upon  to  interpret  and  give  effect  to  the 
agreement,  properly  held  the  parties  to  their  intention  by  decreeing  the  title 
asserted  not  one  from  which  ownership  resulted,  but  as  a  kind  of  security  for 
the  debt  due. 

2.  Bat  to  effectuate  this  security  the  sale  was,  for  this  purpose,  a  ceding  away— a 

transfer,  a  conveyance — of  the  tee  of  the  estate  by  the  vendor  to  the  vendee  to 
that  extent  that,  after  the  appropriate  registry  thereof,  the  vendor  could 
neither  sell  nor  mortgage  to  another  the  same  property,  to  the  prejudice  of  his 
vendee.  And,  if  this  be  so,  it  follows  that  neither  could  rights  attach  there 
on  by  operation  of  law,  like  a  legal  or  judicial  mortgage,  to  his  pr«  Judice. 
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The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  This  was  an  appeal  from  the  District  Conrt,  Par- 
ish of  Lincoln,  to  the  Court  of  Appeals,  First  Circuit. 

On  consideration  by  the  latter  Court  the  judgment  appealed  from 
was  reversed,  and  a  decree  handed  down  in  favor  of  defendant  and 
appellant. 

An  application  for  rehearing  by  plaintiff  followed,  and,  thereopon, 
the  Judges  of  the  Court  of  Appeals  certified  to  this  Court  the  fol- 
lowing proposition  of  law,  arising  in  said  cause,  concerning  which 
they  ask  instruction  for  its  proper  decision: — 

**  Whether  a  sale  with  the  right  of  redemption  intended  and  de- 
clared by  the  Court  to  be  one  merely  as  security  for  debt,  duly 
recorded  in  the  Conveyance  records,  ranks  a  legal  mortgage  subse- 
quently recorded  in  the  mortgage  records,  in  a  contest  over  the  pro- 
ceeds of  the  sale  of  the  property." 

.The  judgment  of  the  District  Court  had  decreed   priority  of  pay- 
ment to  the  legal  mortgagee. 

The  Court  of  Appeals  reversed  this  judgment,  holding  the  vendee 
in  the  nominal  vente  d  r&mir^  to  be  entitled  to  recover  by  preference 
the  amount  due  him,  sustaining  its  view  in  an  exhaustive  and  force- 
ful  opinion  by  Pugh,  J.,  transmitted  with  the  question  certified. 

The  facts  as  gathered  from  this  opinion  are  as  follows: — 

S.  C.  Davis  executed  in  favor  of  W.  S.  Kendall  an  act  of  sale  pur- 
porting to  convey  certain  real  property,  with  reservation  of  the 
right  of  redemption. 

The  time  for  redemption  having  elapsed  without  its  exercise, 
Kendall  brought  an  action  to  be  declared  the  owner  of  the  property. 
After  contest  the  court  of  the  first  instance  rejected  his  demand  of 
ownership,  but  reserved  to  him  his  right,  as  against  the  property,  to 
enforce  his  contract  as  one  of  security. 

On  appeal  to  the  Court  of  Appeals  this  judgment  was  affirmed. 

Whereupon  Kendall  instituted  suit  against  Davis,  praying  that  hia 
contract  be  recognized  and  enforced  as  security  against  the  property! 
and  that  the  same  be  seized  and  sold  to  satisfy  his  claim.  Judgment 
followed  in  accordance  with  this  prayer,  execution  issued  thereon 
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and  the  property  was  seized  and  sold,  Kendall  becoming  the  pur- 
chaser thereof  for  an  amount  less  than  his  judgment. 

Davis'  wife  (present  plaintiff) ,  some  nine  months  c^ter  the  redemp- 
tion sale  to  Kendall,  appeared  before  the  clerk  of  court  and  made 
affidavit  of  certain  indebtedness  due  her  by  her  husband  on  account  of 
paraphernal  funds  received  by  him,  and  caused  this  affidavit  to  be 
inscribed  in  the  mortgage  records  as  evidence  of  her  legal  mortgage 
against  the  property  of  her  husband.  ^ 

A  year  later  she,  with  her  husband,  appeared  before  a  notary  and  a 
document  was  executed  by  the  husband,  accepted  by  her,  wherein  he 
made  to  her  a  dation  en  pavement  of  the  property  embraced  in  the 
sale  to  Kendall,  in  satisfaction  of  the  amount  claimed  by  her  in  the 
affidavit  aforesaid. 

This  was  the  situation  at  the  time  the  property  was  sold  under  the 
Kendall  judgment. 

It  appears  that  Mrs.  Davis  made  an  effort  to  stay  by  injunction  the 
Kendall  proceedings,  but  failed  to  obtain  the  writ.  Why — it  is  not 
stated. 

Later  she  instituted  suit,  asserting  ownership  of  the  property, 
reciting  the  proceedings  by  which  she  acquired  its  title,  its  seizure 
and  sale  illegally  under  Kendall's  judgment,  etc.,  and  concluded 
with  the  prayer  that  *'  she  be  declared  the  owner  of  said  land,  and,  i^ 
not,  that  her  mortgage  be  recognized  and  enforced." 

In  the  decree  that  followed  trial,  Kendall's  title,  not  hers,  to  the 
property  was  recognized,  but  she  was  adjudged  to  hold  a  legal 
mortgage  for  part  of  what  she  claimed  from  her  husband,  and  the 
same  was  made  executory  against  the  property  in  the  hands  of 
defendant,  Kendall. 

Thelatter's  appeal  to  the  Circuit  Court  was  sustained  and  plain- 
tiff's demands  rejected  on  the  ground  that  the  registry  in  the  con- 
veyance records  of  defendant's  title,  decreed  to  be  a  security, 
primed  the  legal  mortgage  of  the  wife  recorded  posterior  thereto  in 
the  mortgage  records. 

Then  followed  the  application  for  rehearing,  and,  pending  dispo- 
sition thereof,  the  certification  aforesaid  here. 

If  the  true  object  of  the  sale  with  the  right  of  redemption  was  to 
secure  an  indebtedness  antecedently  or  presently  contracted,  it  was 
proper  and  right  for  the  court,  called  upon  to  interpret  and  give 
effect  to  the  agreement,  to  hold  the  parties  to  their  intention,  and 
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decree  the  title  held  not  one  from  which  ownership  results,  hot  as  a 
kind  of  security  for  the  deht  due. 

But  to  effectuate  this  security  it  was,  for  this  purpose,  a  cedin^^ 
away — a  transfer,  a  conyeyance^-of  the  fee  of  the  estate  by  the 
vendor  to  the  vendee  to  that  extent  that«  after  the  appropriate 
registry  thereof,  the  vendor  could  neither  sell  nor  mortgage  to  an- 
other the  same  property  to  the  prejudice  of  tfie  first  party. 

And,  if  this  be  so,  it  follows  that  neither  could  rights  attach 
thereon  by  operation  of  law,  like  a  legal  or  judicial  mortgage,  to  his 
prejudice. 

The  contract  between  these  parties  was  a  legal  one — a  sale  with 
the  right  of  redemption  being  recognized  by  the  law.  C.  C.  2567^ 
et  aeq. 

It  was  entered  into  for  a  lawful  purpose,  and  while  the  intention 
was  not  the  indefeasible  divestiture  of  the  ownership  of  the  vendor 
and  its  absolute  investiture  in  the  vendee  it  was  the  present  and 
temporary,  though  actual,  assignment  of  the  fee  in  the  land  to  the 
vendee,  to  be  held  by  him  as  security  for  the  sum  representing  the 
purchase  price  of  the  sale.  This  assignment  of  the  title  took  the 
property  off  the  conveyance  and  tax -assessment  records  as  that  of 
the  vendor  and  placed  the  same  on  those  records  as  that  of  the 
vendee,  as  well  as  defeated,  so  long  as  the  fee  remained  in  the 
vendee,  the  attaching  of  subsequent  rights  of  sale  or  hypothe- 
cation, to  his  prejudice « in  favor  of  any  third  jperson,  emanating 
from  the  vendor. 

It  may  well  be,  however,  that  rights  in  favor  of  such  third  person 
might  accrue  thereon,  taking  rank  after  those  of  the  vendee. 

When  the  legal  mortgage  of  the  plaintiff  herein  was  inscribed  in 
the  mortgage  records,  it  could  not  and  did  not  attach  to  the  land  in 
question,  for  the  conditions  existing  did  not  admit  of  it  then  nor  sub- 
sequently. Neither  the  legal  title  nor  the  fee  were  at  that  time  or 
subsequently  in  the  husba'nd  who  owed  the  debt  from  which  the 
wife's  legal  mortgage  resulted.  And  the  legal  title  and  fee  remained 
in  the  husband's  vendee  until  he  was  repaid  the  sum  representing  his 
purchase  price.  He  could  not  be  divested  of  the  same,  directly  or 
indirectly,  until  this  money  was  returned  to  him. 

It  follows,  therefore,  that  when  he,  first  having  sued  in  vain  to  be 
declared  owner  of  the  land,  is  awarded  a  judgment  for  the  amount 
due  him,  with  recognition  of  his  security  rights,  and  an  order  to  sell 
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in  satisfiiction  thereof,  and  a  contest  arises  over  the  proceeds  of  this 
sale  between  himself  and  the  wife  olaimitig  the  legal  mortgage,  his 
rights  mast  be  adjudged  superior  to  hers. 

Or,  the  property  having  gone  to  sale  under  his  judgment,  at  which 
sale  he  buys  the  sheriff's  title  (as  was  the  case  here) ,  the  wife  can 
not  .succeed  in  a  subsequent  petitory  action,  seeking  to  be  declared 
its  owner  on  the  streifgth  of  the  dation  made  to  her  by  her  husband 
as  hereinbefore  set  forth.  His  title,  first  from  the  husband  and  then 
from  the  sheriff,  must  be  adjudged  superior  to  hers. 
See  Wolf  vs.  Wolf,  12  La.  An.  529. 

Farmer  vs.  Mangham,  31  La.  An.  848. 

Carter  vs.  Williams,  Adms.,  33  La.  An.  261. 

Leblanc  vs.  Bouchereau,  16  La.  An.  12. 

Williams  vs.  St.  Stephen,  2  N.  S.  22. 

Collins  vs.  Pellerin,  6  La.  An.  99. 

Ware  &  Son  vs.  Morris,  23  La.  An.  663. 

Calderwood  vs.  Oalderwood,  29  La.  An.  658. 

Thibodauz  vs.  Anderson,  34  La.  An.  797. 

Bailey  &  McKie  vs.  Chase,  18  La.  An.  732. 

Crozier  vs.  Ragan,  38  La.  An.  154. 

Howe,  Executor,  vs.  Powell,  40  La.  An.  307. 
'     Zacharie  vs.  Buckman,  8  La.  Rep.  308. 
For  the  reasons  assigned,  this  court  is  of  the  opinion  that  the 
question  certified  by  the  Court  of  Appeals  must  be  answered  in  the 
affirmative,  and  that  Kendall's  rights  under  the  case  as  presented 
must  be  held  superior  to  those  of  the  plaintiff,  Elizabeth  Davis. 

And  it  is  ordered   that  this  ruling  be  certified  to  the  Honorable 
Court  of  Appeals,  First  Circuit,  for  its  guidance. 


No.  12,932. 

State   op    Louisiana  ex  rbl.   Nick  Ramsay  vs.  Judge  Third     

District  of  Louisiana.  106_20i> 

Application  for  mancUtmnt  to  compel  signing  of  bill  of  exceptions. 

A  rule  of  court  requiring  bills  to  be  signed  the  next  day  after  the  taking  of  same 
is  a  proper  and  reasonable  one,  but  Its  strict  observance  should  not  baye 
been  insisted  on  under  the  circumstances  of  this  case/ 

It  is  no  ground  for  declining  to  sign  a  bill  that  opposing  counsel  disputes  the 
statement  of  facts  embodied  in  the  same,  it  being  within  the  power  of  the 
judge  and  his  province  to  himself  embody  a  true  and  controlling  statement  of 
the  facts  in  the  bill  In  his  reasons  for  making  the  ruling  excepted  to. 
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0" 


APPLICATION  for  a  Writ  of  Mandamus. 


J,  W.  Holbert  and  John  A,  Richardson  for  Relator. 


Respondent  Jadge  pro  se. 


Submitted  October  81,  1898. 

Opinion  handed  down  November  21, 1898. 


The  opinion  of  the  coart  was  delivered  by 

Blanchard,  J.  The  writ  is  sought  to  compel  the  respondent 
Judge  to  sign  a  bill  of  exceptions. 

The  relator  was  recently  on  trial  in  the  Parish  of  Claiborne  under 
an  indictment  for  murder,  was  convicted  of  manslaughter,  and  from 
a  sentence  at  hard  labor  has  taken  an  appeal  to  this  court. 

The  bill  of  exceptions  was  taken  to  a  ruling  of  the  judge  in  the 
course  of  the  trial,  and  the  averment  is  that  it  is  necessary  to  his 
defence  in  this  court  and  to  the  completion  of  the  record  sent  here. 

One  J.  M.  H.  Taylor  being  called  as  a  juror  was  sworn  on  his  voir 
dire,  and  examined  touching  his  fitness  to  serve  in  the  case.  The 
questions  propounded  and  the  answers  thereto  were  taken  down  in 
short-hand.  At  the  conclusion  of  the  examination  and  cross-exam- 
ination, the  State  announcd  its  acceptance  of  the  juror,  whereupon 
the  accused  challenged  him  for  cause.  This  challenge  being  over- 
ruled, an  exception  on  part  of  the  accused  was  noted  and  a  bill 
reserved.  This  occurred  late  in  the  evening  of  the  day  of  trial, 
October  10th.  On  the  morning  of  October  12 th,  at  motion  hour  of 
the  court,  the  accused  through  counsel  presented  his  bill  of  excep- 
tion for  the  signature  of  the  Judge.  To  this  the  Judge  replied  that 
the  rules  of  court  required  bills  of  exception  to  be  presented  the 
morning  after  the  taking  of  same,  and,  accordingly,  the  bill  in 
question  Jiad  not  been  seasonably  presented,  it  being  one  day  late. 
To  this  counsel  for  accused  replied  that  it  was  through  no  fault  or 
laches  of  the  accused  or  his  counsel  the  bill  had  not  been  presented 
earlier,  that  the  stenographer  had  been  so  busy  with  other  court 
matters  it  had  been  impossible  for  him  to  transcribe  the  exam- 
ination of  the  juror  Taylor  on  his  voir  dire  from  the  stenographer's 
notes,  that  this  was  necessary  as  the  examination  was  an  essential 
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part  of  the  bill  annexed  thereto,  and  that  the  bill  had  been  pre- 
pared and  presented  at  the  first  opportunity  after  the  transcribed 
notes  bad  come  into  possession  of  counsel  for  accused. 

The  Judge,  thereupon,  announced  he  would  consider  the  question 
of  its  signature,  and  took  possession  of  the  bill  with  others  reserved 
in  the  case. 

These  ^re  the  averments  under  oath  of  the  relator,  who  goes  on 
farther  to  say  that  he  remained  thereafter  under  the  impression  the 
Judge  had,  later,  signed  the  bill  in  question,  along  with  the  other 
bills  in  the  case,  and  that  he  and  his  counsel  did  not  ascertain  otherwise 
until  the  transcript  o^  the  case  for  appeal  was  being  made  out,  when 
the  bill,  being  missed,  was  searched  for  and  found  unsigned  in  the 
back  of  the  Judge's  docket.  He  states  this  was  after  the  court  had 
adjourned  for  the  term. 

To  the  rule  to  show  cause  why  the  mandamus  should  not  issue  the 
Judge  replies  that  the  facts  of  the  case  are  not  correctly  given  by 
the  relator,  and  proceeds  to  give  his  version  of  the  occurrence. 

In  substance  he  says  that  Taylor  was  called  as  a  juror  late  in  the 
afternoon  (five  o^clock)  of  the  10th  of  October,  not  '*  late  io  the 
evening,"  and  that  shortly  afterward  court  adjourned  for  the  day; 
that  when  the  bill  was  presented  on  the  morning  of  the  12th,  counsel 
for  the  State  objected  to  its  being  signed  as  presented  because  the 
statement  of  facts  in  the  bill  embodied  only  the  questions  propounded 
to  Taylor  by  counsel  for  the  accused  and  his  answers  thereto,  and  did 
not  contain  the  questions  and  bis  answers  thereto,  propounded  on 
part  of  the  State ;  that  the  bill,  with  this  objection,  was  handed  to 
him  (the  Judge)  and  on  examining  the  bill  he  called  the  attention  of 
accused's  counsel  to  the  fact  that  the  bill  was  presented  too  late 
under  the  rules  of  court;  that  counsel  replied  the  bill  had  been  pre- 
pared as  soon  as  the  short -hand  notes  had  been  transcribed  and  he 
had  been  furnished  with  a  copy  thereof  to  be  annexed  to  the  bill ; 
that  he  (the  Judge)  had  heard  nothing  of  the  stenographer  being  too 
busy  with  other  court  matters  to  render  it  impossible  to  seasonably 
transcribe  the  notes;  that  he  knew  the  fact  to  be  otherwise  and  the 
notes  could  have  been  copied  in  time  for  the  bill  to  have  been  pre- 
sented on  October  11th;  and  that  on  Octobor  15th,  before  adjourning 
the  sitting  of  the  court,  he  announced  his  ruling  on  the  oojectlon 
to  the  bill  sustaining  same,  and  he  supposed  relator's  counsel  had 
heard  him  as  he  was  present.     He  annexes  a  copy  of  the  rule  of  his 
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court  relating  to  the  time  for  presenting  bills  of  exception  for  sig- 
nature, stating,  in  that  connection,  that  frequently  attorneys,  for 
reasons  assigned,  obtained  extensions  of  time,  and  that  he  (the 
Judge)  sometimes  signed  bills  presented  after  time  if  there  was  no 
disagreement  between  counsel  as  to  the  facts,  and  if  the  facta  were 
stated  as  he  recollected  them,  but  that  he  had  always  declined  to 
sign  bills  when  there  was  a  dispute  as  to  facts. 

We  think  the  bill  should  have  been  signed.  All  the  doabto  should 
have  been  resolved  in  favor  of  the  accused  in  this  as  in  other  re- 
spects. When  the  bill  was  presented  on  the  morning  of  the  12ch 
the  objection-  of  counsel  for  the  State  was  leveled  at  the  bill 
as  drawn,  not  at  the  time  of  its  presentation.  If  the  bill,  to  make  it 
fair  and  perfect,  should  have  embodied,  or  had  attached  to  it,  a 
fuller  reproduction  of  the  examination  of  the  juror  Taylor  on  the 
voir  dire,  it  was  within  the  power  of  the  judge  to  require  it  to  be 
done,  or  he  could  have  embodied  same  in  his  reasons,  written  in  the 
bill,  for  making  the  ruling  he  did  as  to  the  competency  of  the  juror, 
and  thus  have  obviated  the  objection  of  the  State.  Nor  does  it 
appear  that  the  statement  of  counsel  for  the  accused,  made  when 
the  bill  was  presented,  that  he  had  not  been  able  seasonably  to  pro- 
<^ure  a  copy  of  the  examination,  was  controverted  at  the  time.  If  it 
had  been,  he  might  have  verified  the  same  by  a  statement  then  and 
there  from  the  stenographer,  and  the  opportunity  should,  at  least, 
have  been  given  him   so  to  do,   by   the   then  raising  of  the  issue 

of  fact.    < 

To  afterward  deny  the  bill  on  the  ground  that  he  might  have  pro- 
cured Taylor's  statement  sooner,  when  his  averment  in  this  respect 
was  unchallenged  at  the  time  he  made  it,  was  a  ruling  erroneous 
under  the  circumstances.  And  to  deny  the  bill  because  it  was  not 
full  enough  in  its  recitals  of  Taylor's  examination,  when  it  was  in 
the  power  of  the  judge  to  order  the  whole  examination  on  the 
voir  dire  into  the  bill,  was  also  erroneous. 

If  the  transcription  of  the  notes  could  not  have  been  had  sooner, 
it  furnished  good  ground  for  not  holding  the  accused  or  his  counsel 
to  the  strict  observance  of  the  rule  of  court,  and  the  judge's  reply  to 
the  relator's  application  for  the  writ  shows  that  while  the  rule  ex- 
isted, and  is  no  doubt  a  proper  one,  its  enforcement  had  not  always 
been  insibted  on.  Besides,  it  was  clearly  within  his  discretion,  in  a 
proper  case,  to  depart  from  it,  and  we  think  the  facts  here  make 
out  a  case  where  he  could  reasonably  have  done  so. 
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For  the  reasons  assigned  it  is  ordered  that  the  mandamus  applied 
for  be  made  peremptory,  and  that  respondent  jadge  sign  the  bill  of 
exceptions  annexed  to  relator's  petition,  with  fall  reservation  of  the 
right  on  his  part  to  add  to  it  the  whole  of  the  examination  of  the 
juror  Taylor  on  his  voir  dire^  and  such  statement  of  facts  and  reasons 
as  he  may  chose  to  give  for  his  ruling  holding  the  juror  to  be 
competent. 

It  is  further  ordered  that  when  thus  executed  the  bill  of  excep- 
tions be  filed  in  the  record  of  the  case  of  the  State  vs.  Nick  Ramsey, 
No.  ,  on  the  docket  of  the  District  Court  in  and  for  the  parish  of 
Claiborne,  and  be  copied  as  part  of  the  transcript  of  appeal  in  that 
case,  the  filing  to  be  of  date  October  15,  1898,  nunc  pro  tunc. 

And  that  costs  herein  incurred  be  borne  by  respondent. 

The  Chief  Justiob  and  Mr.  Justice  Breaux  dissent. 

Dissenting  Opinion. 

NiCHOLLS,  C.  J.  The  relator  seeks  to  obtain  from  this  court,  under 
its  supervisory  jurisdiction,  a  writ  of  mandamus  to  compel  the  District 
Judge  in  and  for  the  parish  of  Claiborne  to  sign  a  bill  of  exception 
accompaoying  his  petition,  and  to  which  is  annexed  certain  ques- 
tions propounded  to  and  answered  by  one  J.  M.  H.  Taylor,  who  was 
tendered  as  a  juryman  in  the  case  of  the  State  vs.  Nick  Ramsey, 
recently  decided,  in  which  case  relator  was  the  defendant,  and  in 
which  he  stood  charged  with  murder.    Relator's  claim  is  that  Taylor, 

• 

being  called  as  a  juryman,  was  sworn  on  his  voir  dire.  That  rela- 
tor's counsel  cross-examined  Lim,  and  caused  the  shorthand  reporter 
to  take  down  the  questions  asked  and  answers  made  by  him  under 
cross-examination.  That  after  this  was  done,  the  State  accepted 
Taylor  as  a  juryman  and  defendant  challenged  him  for  cause.  That 
the  court  overruled  the  challenge  for  cause,  to  which  ruling  defend- 
ant  excepted — this  occurring  late  in  the  evening  of  October  10.  That 
on  the  morning  of  October  12,  at  motion  hour,  defendant,  through 
counsel,  presented  his  bill  of  ^exception  for  signature,  but  the  court, 
after  looking  over  the  bill,  stated  that  the  rules  of  his  court  required 
that  bills  of  exception  should  be  presented  the  next  morning  after 
taking  the  same  at  motion  hour,  and  that  this  bill  was  not  so 
presented,  it  being  the  second  morning.  That  defendant's  counsel 
stated  that  it  was  no  fault  of  defendant  or  his  counsel  that  the 
shorthand  reporter  was    so    busy  with  other  court,  matters  that 
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it  had  been  impossible  for  him  to  write  out  the  evidence  from  his 
notes,  and  that  the  bill  had  been  prepared  and  presented  at  the  first 
opportunity  after  the  evidence  was  £^ven  them  to  be  annexed  to  the 
bill.   That  the  judge  stated  he  would  consider  whether  or  not  he  mroald 
sign  it,  and  he  took  possession  of  the  same  with  others.  That  relator 
thought  the  judge  had  signed  the  bill  and  had  signed  it  with  the  others, 
and  that  he  and  his  counsel  did  not  detect,  or  find  out  otherwise,  and 
that  it  had  not  been  filed  as  a  part  of  the  record  until  the  tran- 
script was  being  made  up  for  appeal,  when  on  examination  it  was 
found  on  the  back  of  the  judge's  docket  unsigned;    that  this  was 
after  the  court  had  adjourned  for  the  term ;    that  by  these  facts  is 
shown  a  refusal  of  the  judge  to  sign  the  bill.     Relator  avers  that  it 
was  the  duty  of  the  judge  to  have  signed  the  bill,  or  given  his  rea- 
sons for  refusing  to  do  so ;  that  it  is  his  right  to  have  the  same 
signed  and  receive  the  benefit  thereof ;  that  the  court  can  make  no 
rule  which  would  deprive  an  accused  person  of  a  fair  and  impartial 
trial,  when  non-compliance  with  same  is  not  to  be  attributed  to  any 
fault  or  laches  of   defendant  or  his  counsel.     In  answer  to  a  rule 
served  upon  the  judge  to  show  cause  why  the  mandamus  asked  for 
should  not  be  issued,  the  District  Judge  states  that  the  relator  does 
not  give  the  facts  of  the  case  correctly,  and  g^ives  them  as  follows: 
Taylor  was  called  on  the  afternoon  of  Monday,  October  10,  about 
5  o'clock,  and  not  *'  late  in  the  evening,"   as  stated  by  relator,  and 
shortly  after  court  adjourned  until  next   morning.     When  the  bill 
was  presented  at  motion  hour,  on  October  12,  Mr.  £.  H.  McClendon, 
an  attorney  for  the  State,  objected  to  its  being  signed  as  presented, 
because  the  statement  of  facts  in  the  bill  contained  only  the  ques- 
tions propounded   by   defendant's   counsel  to  Taylor  and  answers 
thereto,  and  did  not  contain  any  statement  of  Taylor's  answers  to 
questions   propounded  by  the  attorneys  for  the  State.     The  bill  of 
exceptions  and  this  objection  were  handed  to  me  at  the  same  time, 
and  on  looking  at  the   bill  I   called   the  attention  of  defendant's 
counsel  to  the  fact  that  the  bill  was  presented  too  late — a  rule  of 
court  requiring  that  bills  of  exception  be  presented  the   morning 
after  being  reserved.     To  this  counsel  stated  that  the  bill   had 
been  prepared    and   prese'nted  as  soon  as  the  shorthand  reporter 
had   furnished  the   typewritten   copy  of    Taylor's  examination  to 
attach  to  the  bill.     That  he  (the  judge)  heard  nothing  of  the  short- 
hand repoi^ter's  being  so  busy  with  other  court  matters  it  had  been 
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impossible  for  him  to  write  the  eyidence  from  his  notes ;  that  it  was 
to  his,  the  judge's,  personal  knowledge  that  the  shorthand  reporter 
conld  have  famished  the  typewritten  copy  by  8  o'clock  p.  m.  Octo- 
ber 10,  and  in  ample  time  for  counsel  to  have  prepared  his  bill  for 
presentation  at  morning  hoar,  October  11.  That  on  the  15th  of 
October,  before  adjoarning  the  sitting  of  the  court,  he  announced 
from  the  bench  that  he  had  not  signed  and  ordered  this  bill  to  be 
filed;  that  relator's  counsel  was  present,  and  he  (the  judge)  sup- 
posed he.  heard  what  was  said,  and  he  knew  of  no  reason  why 
relator  or  his  counsel  should  suppose  the  bill  had  been  signed  and 
filed.     That  the  rule  of  court  on  the  subject  was  as  follows : 

''  Bills  of  exception  to  the  ruling  of  the  court  must  be  presented 
at  or  before  motion  hour  on  the  day  after  they  are  reserved,  except 
those  reserved  on  the  last  day  of  the  term,  and  those  must  be  pre-^ 
sented  on  said  last  day." 

The  jutlge  states  that  this  rule  was  adopted  in  1888;  had  been 
printed  with  other  rules  of  the  court,  which  had  been  famished  to 
members  of  the  bar,  who  had  never  before  complained  of  the  same. 
That  it  was  adopted  so  that  bills  should  be  presented  while  mattera 
were  fresh  in  the  minds  of  all  parties,  though  attorneys  had  fre- 
quently, for  reasons  assigned,  obtained  an  extension  of  time.  That 
he  had  sometimes  signed  bills  presented  to  him  after  time  if  there 
was  no  disagreement  between  counsel  as  to  the  facts,  and  if  the  facts 
were  stated  as  he  recollected  them,  but  that  he  had  always  declined 
to  sign  bills  where  there  was  a  dispute  as  to  facta. 

That  relator's  counsel  had  full  knowledge  of  this  rule ;  had  ample 
time  to  prepare  and  present  their  brief  in  accordance  with  the  rule, 
or  for  cause  shown,  might  have  had  time  extended,  and  in  not  doing 
so  were  guilty  of  laches  and  a  total  disregard  of  the  rule  of  court. 

That  relator  had  not  been  deprived  of  any  right  whatever  by  any 
act  of  the  judge;  that,  on  the  contrary,  his  counsel's  not  presenting 
the  bill  in  time,  and  not  stating  all  the  facts  in  said  bill,  was  the  rea- 
son why  the  bill  of  exceptions  was  not  signed  and  made  a  part  of  the 
record.     That  he  declined  to  sign  the  bill  for  the  reasons  set  forth. 
That  it  was  necessary  that  he  should   compel  an  observance  of  the 
rules  of  his  court.     That  he  had  a  right  to  adopt  rules,  not  contrary 
to  law,  and  he  knew  of  no  law  which  this   particular  rule  violated. 
He  referred  the  court  to  Art.  0.  P.  145 ;    Green  vs.  Dakin  &  Dakin, 
15  La.  152;  State  ex  rel,  Gervais  Leche  vs.  Waggner,  42  An.  54.  Just 
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before  closing  his  answer  the  jadge  declared:  *<  Should  the  court 
make  the  mandamua  peremptory  I  hereto  annex  my  reations  for 
overruling  the  challenge  of  the  juror,  Taylor,  for  cause,  and  in  that 
event  ask  that  it  be  considered  just  as  though  filed  in  the  bill  of 
exceptions  attached  to  relator's  petition.  I  do  this  so  that  if  the 
rule  in  contest  be  declared  void,  and  it  can  not  be  enforced,  the  trial 
of  the  case  of  State  vs.  Ramsey  may  not  be  delayed." 

The  reasons  so  assigned  were  as  follows:  **In  his  answers  to 
questions  propounded  by  counsel  for  the  State  Mr.  Taylor  very 
emphatically  declared  that  he  had  no  interest  either  for  or  against 
the  defendant ;  that  he  had  no  feeling  in  the  case  whatever ;  that  he 
was  not  related  to  the  defendant  or  the  deceased,  and  that  while  he 
had  a  fixed  opinion  he  stated  emphatically  that  he  could  lay  that 
opinion  aside  and  try  the  case  fairly  and  impartially  on  the  law  and 
the  evidence  adduced  on  the  trial.  The  court  has  known  J.  H.  M. 
Taylor  for  twenty  years,  knows  that  for  the  last  two  or  three  years 
he  has  been  engaged  in  a  business  which  carried  him  away  from  the 
town  of  Homer  a  large  proportion  of  his  time  and  had  that  confidence 
in  him  as  a  man  which  satisfied  the  court  that  he  could  try  the  case 
fairly  and  impartially. 

c^The  challenge  was  made  by  counsel  for  defendant  for  cause  with* 
out  stating  what  the  basis  of  the  cause  was  and  I  ruled  on  it  solely 
on  the  question  of  the  juror's  ability  to  lay  that  opinion  aside  and 
try  the  case  impartially  on  the  law  and  the  evidence  adduced  on  the 
trial." 

The  unsigned  bill  of  exceptions  annexed  to  relator's  petition 
recites  that  in  trying  the  case  the  name  of  J.  H.  M.  Taylor  was  drawn 
from  the  box  in  selecting  the  jury  and  he  was  called.  That  on  bis 
voir  dire  he  made  the  answers  to  the  questions  propounded  to  him 
which  were  annexed  to  and  made  part  of  the  bill.  That  he  was 
accepted  by  the  State,  and  on  be>ng  submitted  to  the  defendant  be 
was  challenged  '^  for  cause."  That  the  court  overruled  the  cause 
and  forced  the  defendant  to  exercise  one  of  his  peremptory  chal  - 
lenges.  To  which  ruling  the  defendant  excepted  and  tendered  his  bill 
of  exception  after  submitting  same  to  the  counsel  of  the  State,  pray- 
ing that  it  be  signed  and  made  part  of  the  record. 

To  this  bill  were  annexed  questions  propounded  to  and  answered 
by  Taylor  as  follows : 

*•  J.  H.  M.  Taylor  sworn: 


FIFTIETH  ANNUAL  REPORTS,  1898.  1133 


State  ex  rel.  Ramsay  vs.  Judge. 


**  Q.   Yoa  live  in  the  town  where  the  homicide  occarred? 

"A.   Ye«,  sir, 

'*  Q.   You  weiSB  here  on  the  night  of  the  homicide? 

*'A.   Yes,  sir. 

"  Q.  Yon  came  down  to  where  the  hoDiicide  occurred  that  night ?" 

"  A.  Yes,  sir. 

^'  Q.  You  were  present  at  the  coroner's  inquest? 

"  A.  No,  sir. 

^'  Q.  You  were  present  at  the  commitment  trial? 

*<  A.  I  heard  Mr.  Kelley's  evidence  and  I  read  his  statement  in  the 
paper. 

**  Q.  You  heard  a  good  deal  of  talk  around  town  on  the  night  of 
the  homicide? 

"  A.  Yes,  sir. 

'<  Q.  You  assisted  in  laying  out  the  deceased  and  burying  him? 

"  A.  Yes,  sir. 

'*  Q.  This  trial  has  been  had  three  or  four  times  now,  which  trial 
was  it  that  yon  heard  Mr.  Kelley's  evidence. 

«'  A.  Well,  I  think  it  was  the  last  trial. 

'<  Q.  You  knew  Mr.  Kelly  to  be  a  witness  to  the  transaction. 

*'  A.  Yes,  I  heard  him  say  so. 

<<  Q.  Have  you  any  bias  or  prejudice  for  or  against  the  accused. 

^'  A.  No,  sir,  I  have  none. 

''  Q.  You  say  you  heard  Mr.  Kelly's  evidence,  did  you  hear  the 
testimony  of  any  other  witness? 

''  A.  Yes,  sir;  I  heard  I  think  a  part  of  Mr.  Ledbetter's;  maybe 
I  just  walked  in  the  court  room  two  or  three  times  while  the  trial 
was  going  on.     I  heard  part  of  the  argument  of  the  two  trials. 

'*  Q.  From  all  this  you  have  formed  an  opinion? 

"  A.  Yes,  sir. 

'<  Q.  At  this  time  is  that  a  fixed  opinion? 

''A.  Well,  of  course  it  is  a  fixed  opinion  now.     Yes,  sir. 

'*  Q.  If  you  are  sworn  as  a  juror,  Kelley's  evidence  being  the  same, 
your  opinion  would  remain  the  same? 

*<  A.  Well,  of  course,  if  the  evidence  was  the  same  that  opinion 
would  be  unchanged. 

'^  Q.  Well,  Mr.  Kelley's  evidence  would  have  to  be  different  from 
what  you  have  heard  on  the  former  trial  to  change  your  opinion? 

**  A.  Yes,  sir,  and  some  others. 
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'*  Q.  Are  yoa  eatisfled  that  you  can   disregard   the  opinion  yon 
have  DOW  and  the  evidence  yon  have   formerly  heard,   and  try  this 
man  fairly  and  impartially  on  the  evidence  here? 
•    **A.  I  think  so. 

'*  Q.  The  qaestion  is,  do  you  know  that  yon  can  do  it? 

"A.  Yes,'  sir.  ' 

^*  Q.  The  evidence  of  Kelly  being  the  same? 

"A.  Yes,  sir." 

The   only  question   before  us  upon  this  application  is  whether 
the  District  Judge  improperly  refused  to  sign  the  bill   of   excep- 
tions reserved  and  tendered  by   defendant's  counsel.     In  jostiflca- 
tion  of  his  course  the  judge   calls  our  attention  to  a  rnle   of  his 
court  which  he  informs  us  was  not  complied  with,  requiring  that  all 
bills  of  exceptions  reserved  during  a  trial  should  be  tendered  dortng 
motion  hours  of  the  day.     Relator  claims  that  it  was  impossible  for 
him    to    have  complied    with  the  rule,   inasmuch    as    the    coort's 
stenogr.'ipher  was  unable,  by  reason  of  other  business,  to  make  out 
from  his  notes  the   answers  made  by  the  juror  to  the  questions  pro- 
pounded to  him.    The  judge  denies   the  correctness  of  that  state- 
ment.    Be  the  fact  as  it  may,  the  judge  informs  us  that  the  rale  in 
question  is  not  an  absolutely  fixed  and  arbitrary  rule  enforced  by 
him  on  all  occasions,  independently  of  all  attendant  circumstances, 
but  simply  a  general  rule  adopted  in  the  interest  of  exact  and  prompt 
administration  of  justice,  requiring  the  tendering  of   the  bill  in  the 
time  stated,  but  subject  to  be  relaxed  on  application  for  extension 
of  time.     The  judge  states  that  no  extension  was  asked  for  and  no 
explanation  made  to  him,  as  should  have  been  done.     He  further- 
more states  that  when  the  bill  was  in  fact  presented  to  him  objec* 
tion  was  made  on  the  part  of  the  prosecution  to  its  being  signed,  on 
the  ground  that  the  stenographer's  notes  covered  only  the  questions 
propounded  and  answers  made  on  cross-examination  of  the  juror  on 
his  voir  dire,  and  not  those  on  the  main  or  original  examination  by 
the  State. 

The  rule  of  the  District  Court  referred  to,  as  explained  by  the  judge 
as  to  its  enforcement,  is  not  an  unreasonable  one.  I  think  relator's 
counsel  should  have  asked  for  an  extension  of  time  if  there  were  facts 
calling  for  the  same.  If  the  judge  refused,  counsel  could  then  have 
made  issues  of  fact  and  brought  them  up  under  bill  of  exception.  I  do 
not  think  it  was  essentially  necessary  for  relator  to  have  awaited  the 
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writing  out  of  the  stenographer's  notes  to  have  prepared  and  ten- 
dered a  bill.  He  could  have  made  out  a  detailed  statement  of  facts 
by  way  of  recitals  in  the  bill,  declaring  that  the  same  would  be  veri- 
fied by  stenographer's  notes,  to  be  thereto  attached,  and  he  could 
have  attached  the  notes  afterward  (identified  and  verified  with  the 
bill) .  The  bill  as  drawn  up  and  forwarded  with  relator's  petition 
contains  no  recitals  as  to  what  the  questions  asked  and  the  answers 
thereto  were,  but  leaves  that  to  be  shown  by  stenographer's  notes  to 
be  attached.  These  notes  when  attached  were  objected  to,  on  the 
ground  that  they  were  partial,  covering  only  the  questions  and 
answers  upon  the  cross-examination.  It  is  quite  possible  that  they 
covered  what  was  in  reality  the  important  part  of  the  examination, 
but  that  is  mere  conjecture  on  our  part.  I  think  the  whole  of  the 
examination  of  the  juror  on  the  voir  dire  should  have  been  taken 
down  and  preserved,  and  i^ot  a  fragment.  The  judge  had  the  right, 
but  was  not  under  the  legal  obligation  to  modify  the  bill.  I  can  not 
say  that  the  judge  failed  to  perform  his  duty  in  declining  to  sign  the 
bill  under  the  circumstances  disclosed.  It  would,  however,  have 
been  better  for  him  to  have  in  writing,  at  the  foot  of  the  bill,  refused 
to  sign  the  same  and  given  his  reasons  therefor. 

For  these  reasons,  I  think  relator's  application  for  a  mandamus 
should  be  refused. 

Breaux,  J.  concurred  in  the  dissent. 


No.  12,911. 

Mrs.  Emma  Henkle  vs.  Mrs.  Florence  Bussey,  Wife,  and  0.  A. 
McQowAN,  Husband.  In  Re  C.  A.  McQowan  Applying  for 
Certiorari,  or  Writ  of  Review,  to  the  Court  of  Appeals, 
Third  District,  State  of  Louisiana. 

Certiorari,  under  Constitution,  Art.  101,  will  not  Issue  to  review  decisions  of  Court 
of  Appeals  as  to  questions  of  fact.  (/»  r^  InKersoU,  50  An.,  recently  decided; 
In  re  MoLain,  50  An.,  recently  decided;  In  re  Murff.  50  An.,  recently  decided). 

Applicants  to  Supreme  Court  for  certiorari  under  Art.  101  of  the  Constitution  from 
decisfonsof  Courts  of  Appeal,  should  assign  their  particular  grounds  of  com- 
plaint, and  specify  wherein,  in  their  view,  the  decisions  sought  to  be  reviewed 
depart  from  the  Jurisprudence  of  the  State. 
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Foster  ^  BrouMard  for  Petitioner. 


H^  F.   Blackman  and   Julian  Mouton,   Respondent    Jndges,    for 
themselves. 


Submitted  on  briefs  November  7,  1898. 
Opinion  handed  down  November  21,  1898. 


The  opinion  of  the  conrt  was  delivered  by 

NiCHOLUB,  O.  J.  In  re  McLain  et  at.,  No.  12,903  of  the  docket  of 
this  court,  it  was  held  (affirming  In  re  In^rsoU,  recenUy  decided, 
and  In  re  Murtf,  No.  12,896,  recently  decided) ,  that  the  writ  of 
eertiwrari  aathoriied  to  Issae  nnder  Art.  101  of  the  GonstitntioD,  was 
not  intended  to  enable  parties  to  review  in  the  Supreme  Court 
decisions  of  the  Coarta  of  Appeals  on  mere  qaeetions  of  fact. 

The  decision  which  relators  seek  in  this  proceeding  to  hare 
reviewed Js  a  decision  of  the  Court  of  Appeals  of  the  Third  Circiiic  in 
a  petitory  faction  based  upon  the  evidence  adduced. 

In  the  brief  filed  on  behalf  of  the  relators  counsel  say : 
^^  We  have  quoted  at  length  (the  evidence)  from  the  record  oaly 
for  the  purpose  of  showing  that  the  judges  of  the  Girenit  Coort  hare 
drawn  wrongful  conclusions  from  the  same,  and  only  for  the  par* 
pose  of  showing  that  they,  in  coming  to  their  concloaioas,  have 
referred   to  the  salient  parts  of  the  evidence,  but  to  only 
nected   parts  thereof  apparently  justifying  their  coadasioaa.     We 
admit  the  propositions  they  lay  down  to  be  correct  oaes  of  law.*' 

Under  such  conditions  we  must  decline  to  review  the  jodgaseat  ol 
the  Court  of  Appeals.     In  the  Murff  case  this  coort  said : 

^'^  This  wric  of   certiorari  was  not  eiven  to  clothe  the  court  with 
appellate  jurisdicciun,  but  to  issue  only  in  exceptioaal 
to  secure  uniformiiy^of  jurisprudence.** 

In  matters  of  this  character  we  expect   not  oaly  thai  the 
principles  upon  which  the  case  sought  to  be  reviewed 
should  not  be  admitted  to  be  corrects  bo:  that  geaeraHi 
be  sp^^iAily  a:;«oked,  and  the  claimed  departare  of  tke  C^ 
App^ai^  in  their  decisions  from  the  jnrispradeace  of  the  Stase 
be  sxNKridcally  pointed  cjt  to  as. 

For  th«   reasons   kertrin  as^i^ned  it  is  hereby 
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and  decreed  that  relator's  application  for  a  review  of  the  judgment 
of  the  Coart  of  Appeals  of  the  Third  Circuit,  referred  to  in  his  peti- 
t^ion  herein,  be  and  the  same  is  hereby  dismissed. 


No.  12,865. 
State  of  Louisiana  vs.  Thelesmab  Marceaux  et  al. 

The  OTerrulIng  by  the  District  Court  of  a  challenge  for  cause  of  a  juror  ten- 
dered  to  the  accused  for  acceptance  does  not  furnish  ground  for  reversal  of 
verdict  and  sentence,  when  the  accused  has  not,  at  the  time  when  the  jury  has 
been  completed,  exhausted  his  peremptory  challenges. 

A  witness,  Benoit,  was  permitted  by  the  court,  over  defendant's  objection,  to 
testify  that  he  was  engaged  by  the  accused  to  assist  him  in  driving  cattle,  and 
started  with  him  under  such  employment;  that  while  so  engaged,  the  latter 
made  u  proposition  to  him  that  they  should  steal  a  drove;  that  on  witness 
declaring  he  could  not  do  so,  accused  replied  that  that  was  nothing;  that  they 
could  buy  a  few  head  and  pick  up  some  along  the  road;  that  he  (the  accused) 
had  been  carrying  on  that  business  for  the  last  six  years;  that  he  had  once 
cleared  four  thousand  dollars  In  four  months  in  that  way ;  that  witness  at  once 
left  Che  service  of  the  accused,  and  both  returned  to  witness'  house,  where  the 
two  parted;  that  on  parting  with  witness,  accused  said,  he  would  go  and  meet 
one  Bell,  and  they  would  gather  a  drove.  Defendant's  ground  of  objection  was 
that  the  conversation  in  (luestlon  was  not  made  at  the  time  of  the  taking  of 
the  cattle  for  which  he  stood  charged  with  larceny,  and  for  which  he  was  then 
on  trial,  and  it  did  not  form  part  of  the  resgestte  having  been  made  prior  to 
the  date  of  the  alleged  offence,  and  that  said  satements  attributed  to  him  were 
not  admissions  on  lUs  part  of  guilt  of  the  offence  with  which  he  was  charged. 
The  court  admitted  the  testimony,  not  to  show  a  distinct  crime,  but  to  show 
Intent,  knowledge  and  system,  and  to  show  the  admissions  and  statements 
made  by  accused  as  to  the  character  of  the  business  in  which  he  was  engaged. 
The  court  declared  that  the  evidence  showed  a  great  similarity  in  the  way  the 
cattle  alleged  to  have  been  stolen  were  taken,  with  that  detailed  in  Kenoit's 
testimony. 

The  ruling  of  the  District  Conrt  was  correct. 

The  testimony  detailed  a  proposition  made  by  the  accused  to  the  witness,  then  in 
his  employ  driving  cattle,  to  join  him  in  stealing  cattle  in  a  certain  way,  which 
proposition  was  followed  very  shortly  afterward  by  accused  being  charged 
with  having  stolen  cattle  in  his  possession  taken  In  the  way  which  the  propo- 
sition suggested  they  should  be  taken.  Thi^  evidence  was  pertinent,  relevant 
and  admissible  to  show  intent,  and  to  give  character  to  the  nature  of  the 
defendant's  possession  of  the  cattle  held  by  him.  It  showed  an  admitted  pre- 
'  meditated  plan  to  steal  cattle  generally,  followed  almost  immediately  by  his 
having  stolen  cattle  in  his  possession. 

The  sheriff  who  arrested  the  accused  testified,  that  the  accused  when  arrested 
*Mooked  like  a  man  who  had  been  up  all  night  as  if  he  had  no  sleep;  his 
leggings  were  all  wet  and  muddy." 

Defendant  objected  to  the  answer,  but  the  court  permitted  it  to  stand.    The  court 
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stated  the  answer  was  elicited  by  the  defence  in  the  cross -6X8x0111811  on  of  the 
.  sherltr,  and  was  not  in  reply  to  a  question  of  the  District  Attorney, 

That  It  was  pertinent  for  the  State  to  show  as  a  corroborative  link  in  the  Scate*^ 
eyjdence  the  condition  and  general  appearance  of  the  accused  on  thac  morn- 
ing. Defendant  objected  that  "the  witness  was  submitting  bis  opinion,  not 
facts  to  the  jury."  The  general  rule  Is,  that  witnesses  must  state  facts  and  not 
opinion,  but  the  rule  is  subject  to  many  exceptions,  and  under  the  fact»  of  this 
particular  case  the  answer  was  properly  permitted  to  stand. 

A  District  Attorney  Is  not  justified  in  his  argument  to  the  jury  in  calling  attention 
to  the  fact  that  the  accused  had  not  testified  in  his  own  hehalf.  His  doinic  so 
is  rcTersIble  error,  which  Is  not  cured  by  the  court's  telling  the  jury  *'  that  the 
right  of  an  accused  to  testify  was  a  privilege  accorded  to  him  which  he  had  a 
right  to  exercise  or  not, as  he  saw  fit;  and  that  II  he  testified,  he  subjected  him- 
self to  all  the  rules  which  applied  to  other  witncBses,  and  that  his  failure  not 
to  testify  if  he  choose  not  to  do  so,  was  not  to  be  construed  for  or  against 
him  ;'*  and  by  the  District  Attorney's  stating  to  the  jury,  that  the  instrnction 
.    given  them  by  the  court  was  the  law. 


0 


N  APPEAL  from  the  Seventeenth  Jadicial  District  Ooart  for  the 
Parish  of  Vermilion.     De  Baillonf  J. 


M,  J.  Ounninghanij  Attorney  General,  and  Minos  T,  Gordy,  District 
Attorney,  for  Plaintiff,  Appellee. 


Edwards  4&  Chreen,  J,  A.  ChargoiSy  L.  JL.  Bourges,  A.  4&  Chas.  FonU- 
lieu  {Sigur,  Milling  d:  Sanders,  of  Connsel),  for  Defendant,  Appel' 
lant. 


Argoed  and  submitted  Jane  18,  1898. 
Opinion  handed  down  June  25,  1898. 
Rehearing  refused  December  5,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Defendant,  indicted  for  larceny,  was  convicted 
and  sentenced  to  hard  labor  in  the  penitentiary  for  two  years.  He 
urges,  in  reversal  of  the  verdict  and  judgment,  that  having  been 
Indicted  prior  to  the  going  into  operation  of  the  Constitution  of  1898 
he  was,  over  his  protest,  tried  and  convicted  by  a  petit  jury  of  flve- 

His  counsel  contends  that  Art.  116  of  the  Constitution  of  1898 
required  legislative  action  fo  put  it  into  operation ;  that  it  was  not 
self -operative. 

This  identical  question  has  just  been  decided  by  us  adversely  to 
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appellants'  position.  See  State  vs.  Caldwell  et  al,,  60  An.,  recently 
decided.  He  urges  that  the  conrt  illegally  sustained  the  State's 
challenge  for  cause  o'f  the  juror  Senac,  who,  on  his  voir  dire,  had 
stated  that  his  father  and  the  mother  of  the  accused  were  first 
cousins.  It  is  contended  the  relationship  between  the  parties  did 
not  fall  within  the  prohibited  degrees. 

The  court,  in  its  addendum  to  appellant's  bill  on  this  point,  stated 
that  Act  No.  99  of  1896  did  not  fix  the  degree  of  relationship  that  the 
law  provides;  that  the  judges  of  the  District  Oourt  shall  have  dis- 
cretion to  decide  upon  the  competency  of  jurors  in  particular  cases 
when,  from  physical  infirmity,  or  from  relationship,  or  other  causes, 
the  person  may  be,  in  the  opinion  of  the  judge,  incompetent  to  sit 
upon  the  trial  of  the  particular  cause.  That  defendant  had  then 
eight  peremptory  challenges  left,  having  challenged  only  four  jurors 
peremptorily.  That  the  right  of  peremptory  challenging  was  a  right 
to  reject  and  not  to  select.  Citing  State  vs.  Shields,  33  An.  1410; 
State  vs.  Farrer,  35  An.  315;  State  vs.  Creech,  88  An.  480;  State  vs. 
Durr,  39  An.  752;  State  vs.  Carries,  39  An.  931;  State  vs.  Lewis,  41 
An.  590;  State  vs.  Covington,  45  An.  979;  State  vs.  Nash  &Barnett, 
45  An.  1143;  State  vs.  Porter,  45  An.  661 ;  State  vs.  Tibbs,  48  An. 
1281. 

It  is  not  claimed  that  at  a  later  stage  of  the  proceedings  defend- 
ant exhausted  his  peremptory  challenges. 

The  authorities  cited  sustain  the  position  taken  by  the  State,  that 
appellant's  complaint  touching  the  sustaining  of  the  challenge  to 
this  juror  is  not  well  grounded. 

Appellant  further  complained  that  a  witness  (Benoit)  was  illegally 
permitted  to  testify  to  certain  conversations  between  himself  and 
the  accused  prior  to  the  alleged  commission  of  the  offence  on  the 
20th  of  December,  1897.  Benoit's  testimony  was  taken  outside  of 
the  hearing  of  the  jury,  and  subsequently  he  testified  as  a  witness. 
The  testimony  was  substantially  ''  that  in  November  or  December, 
1897,  accused  stayed  all  night  at  witness'  house;  that  the  next 
morning  he  told  witness  that  he  had  come  there  to  gather  a  drove ; 
that  he  had  before  this  proposed  to  witness  that  he  should  buy  a 
drove,  and  on  his  saying  he  did  not  have  the  money,  he  said  he 
would  buy  it  and  they  could  send  it  to  New  Orleans.  The  witness, 
without  stating  that  accused  then  asked  him  to  accompany  him  on 
his  trip  to  buy  or  gather  cattle,  and  that  he  had  consented  to  do  so, 
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and  that  tbey  started  upon  their  trip  for  that  purpose,  leaves  itcletr 
that  he  intendedjto  convey  that  sach  was  the  fact,  for  he  went  on  at 
once  to  say  that  '*  when  they  (accused  and  himself)  got  on  the  otber 
side  of  Bayou  Plaquemine  there  was  a  fine  forest  about  a  mile  wide 
where  they  found  a  drove  of  cattle,  and  they  stopped  to  examme 
the  quality  of  the  cattle;  that  accused  then  and  there  made  a  propo- 
sition to  him  to  steal  a  drove.  That  on  witness  telling  him  he  coald 
not  do  it,  he  said  that  that  was  nothing;  that  they  could  buy  a  few 
head  and  pick  up  some  along  the  road  as  they  went.  That  he  said 
he  had  been  carrying  on  that  business  for  the  last  six  years.  On 
his  making  this  statement  witness  proposed  that  they  should  tnrc 
and  go  back  to  his  house;  that  they  did  so,  getting  there  at  night: 
that  upon  arriving  they  unsaddled  their  horses ;  that  they  took  sop- 
per  together,  and  after  supper  they  parted,  accused  saying  *he 
would  go  and  meet  Joe  Bell,  and  they  would  gather  a  drove.'  That 
accused  told  him  that  in  four  months  he  had  cleared  one  thooaaDd 
dollars  in  that  way." 

Defendant  objected  to  the  giving  of  this  testimony  on  the  ground 
that  ^'  it  was  not  made  at  the  time  of  the  taking  of  the  property  for 
which  he  was  charged  and  for  which  he  was  on  trial — for  the  farther 
reason  that  it  did  not  form  part  of  the  res  gestm,  having  been  made 
prior  to  the  date  of  the  alleged  offence  for  which  defendant  was  not 
on  trial,  and  that  the  said  statements  attributed  to  defendant  were 
not  admission  of  guilt  on  his  part  of  the  offence  charged  and  for 
which  he  was  on  trial." 

The  court  assigned  the  following  reasons  for  overruling  the  obiec- 
tions :  '^  The  defendant  was  seen  driving  a  herd  of  cattle  early  in  the 
morning  of  December  14,  1897,  between  Perry's  Bridge  and  Abbe- 
ville. It  turned  out  that  the  cattle  belonged  to  five  different  persons. 
After  the  discovery  of  thelarceny  accused  left  the  parish  and  remained 
absent  until  arrested  by  the  sheriff,  near  Obelin,  in  Oalcasion  parish. 
The  evidence  was  admitted,  not  to  show  a  distinct  crime,  bat  to  show 
intent,  knowledge  and  system,  and  to  show  the  admissions  and  state- 
ments made  by  the  accused  as  to  the  character  of  the  business  in 
which  he  was  engaged.  It  was  admitted  for  no  other  purpose.  The 
evidence  showed  a  great  similarity  in  the  way  the  cattle  alleged  to 
have  been  stolen  were  taken  and  as  detailed  in  the  testimony  of 
Benoit." 

Accused  did  not  object  to  particular  specified  portions  of  the  tes- 
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timony,  bat  to  the  whole.  We  think  the  testimony  wa49  properly 
introduced  for  the  purpose  stated.  It  detailed  a  proposition  made  to 
the  witness  by  the  accased  to  join  him  in  stealing  cattle  in  a  certain 
way,  which  was  followed  very  shortly  afterward  by  accased  being 
charged  with  having  stolen  cattle  in  his  possession,  taken  in  the  way 
it  was  suggested  they  should  be  taken.  It  might  well  happen  that  a 
person  driving  a  herd  of  cattle  belonging  to  himself  on  the  highway, 
Bhoald  by  accident,  take  into  the  drove  cattle  belonging  to  other 
persons,  and  the  question  of  intent  would  be  the  all -controlling  factor 
in  the  case  touching  guilty  possession.  We  think  that  a  statement 
by  accused  of  proposed .  future  action  on  his  part  to  steal  cattle — to 
^'buy  some"  and  '* gather  in  others,"  was  pertinent,  relevant  and 
admissible  testimony  to  show  intent  and  to  characterize  the  subse- 
qaent  possession  of  the  cattle  which  we  assume  he  had  been  shown  to 
have  had  in  his  possession  not  belonging  to  himself  and  ''  gathered 
in"  in  that  way.  The  object  was  not  to  show  that  these  particular 
cattle  were  stolep,  but  to  show  a  premeditated  plan  thereafter  to 
Bteal  them  generally. 

Appellant  complains  that  the  sheriff  of  the  parish  being  on  the 
stand,  the  District  Attorney  asked  him :  ^<  What  was  the  appearance 
of  the  defendant,  Marceauz,  that  morning?  Could  he  look  you  in 
the  face?"  and  that,  although  defendant  objected  thereto,  on  the 
ground  that  the  answer  would  be  the  opinion  of  the  witness,  the 
qaestion  was  permitted  to  be  asked  by  the  court,  the  answer  being 
that  ''  he  looked  like  he  had  not  slept  any  the  night  before;  ic.  was 
plain  to  see  that  he  was  guilty." 

The  court  says  *^  the  sheriff  did  not  make  the  answer  attributed  to 
him  in  the  bill  to  the  question  objected  to ;  that  he  answered  the 
question  as  follows:  <  He  looked  like  a  man  who  had  been  up  a}\ 
night;  as  if  he  had  had  no  sleep;  his  leggins  were  all  wet  and  muddy.  ^ 
The  court  says  the  cattle  alleged  to  have  been  stolen  were  seen  in 
the  possession  of  the  accused  early  that  morning,  between  Perry's 
bridge  and  Abbeville,  and,  after  putting  the  cattle  in  a  wooded  past- 
ure, the  accused  came  to  Abbeville,  where  he  was  met  by  the  sher- 
iff, and  the  question  was  directed  to  the  condition  or  general  appear- 
ance of  the  accused  at  that  time.  It  was  pertinent  for  the  State  to 
9how,  as  a  corroborative  link  in  the  State's  evidence,  the  condition 
and  general  appearance  of  the  accused  on  that  morning.  The 
answer  objected  to   in  the   bill  was  elicited  by  tl^e   defence  in  the 
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cross-examination  of  the  sheriff,  and  the  answer  was  noc  in  reply 
to  the  question  propounded  by  the  District  Attorney." 

The  correctness  of  the  court's  statement  '*  that  it  was  [in  the  case 
at  bar]  pertinent  for  the  State  to  show,  as  a  corroborative  link  in 
the  State's  evidence,  the  condition  and  geaieral  appearance  of  the 
accused  on  that  morning"  is  not  called  in  question.  We  have, 
therefore,  to  assume  that  the  question  was  relevant  to  the  iBsne,  and 
to  ascertain  (such  being  the  case)  whether  the  particular  objection 
raised  that  the  State  was  illegally  seeking  through  it  to  have  sub- 
mitted to  the  jury,  not  facts,  but  a  mere  opinion  of  the  witness,  was 
well  grounded. 

It  needs  no  special  citation  of  authorities  to   support  the  {general 
proposition  that  witnesses  must   state  facts  and   not  opinions.     A 
number  of  decisions  of  our  own  court  on  this  subject  can  be  found  in 
Hennen's  Digest,  ver&o  Evidence,  subdivision  XVI,  page 569.  The  rule, 
however,  is  subject  to  very  numerous  recognized  exceptions.     Jones 
on  the  Law  of  Evidence,  Vol.  2,  Sec.  362,  refers  to  the  subject  in  this 
manner :  <<  We  shall  tlrst  call  attention  to  a  class  of  exceptions  where 
the  opinions  of  ordinary  witnesses  are  received.  It  often  happens  thac 
it  is  impossible  for  a  witness  to  detail  all  the  pertinent  facts  in  such 
a  manner  as  to  enable  the  jury   to   form  a  conclusion  without  the 
opinion  of  the  witness.     Indeed,   the   witness  may  not  be   able  to 
separate  the  facts  and  indications  from  which  he  has  formed  a  con- 
clusion from  the  conclusion  itself.     From  many  of  the  illu-itrations 
given  below  it  will  appear  from  the  necessity  of  the  case  the  opinions 
of  ordinary  witnesses  must  often   be   received.      For  example,  the 
opinions  of  those  not  experts  may  be  received  as  to  the  disposition 
or  temper  of  animals,  as  to  matters  of  color,  weight,  quantity,  light, 
darkness,  the  state   of  the   weather  and  similar  facts,  the  state  of 
feeling  existing  between  different  individuals,   the  appearance  of 
individuals,  the  age  of  persons,  the  reputation  of  parties  or  wit- 
nesses, when  under  other  rules  of  evidence  such  reputation  becomes 
material.     *     "*     *     So  ordinary   witnesses   have   been  allowed  to 
express  opinions  as  to  whether  another  person  seemed  to  be  suffer- 
ing pain,  or  whether  he  seemed  nervous  or  sad,  or  in  pain  or  good 
health,  or  whether  a  person's  mind  seemed  to  be  clear  or  had  failed 
or  whether  he  needed  medical  attendance,  or  in  what  manner  a  per- 
son had  acted,  or  whether  a  child  was  fully  developed.     Although 
some  of  the  illustrations  just  given  approached  very  closely  to  the 
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border  line,  it  is  not  to  be  inferred  that  the  opinion  of  ordinary  wit- 
nesses are  competent  as  to  those  snbjects  which  require  special 
study  and  skill — for  example,  to  distinguish  between  different  forms 
of  disease,  or  to  state  the  causes  and  consequence  of  cases.  A  com- 
mon illustration  of  the  same  principle  is  the  admission  of  the  opinion 
of  witnesses  as  to  the  state  of  intoxication  or  sobriety  of  others. 
The  witness  is  allowed  to  describe  the  words,  acts  and  gestures,  or 
he  may  omit  such  particulars  and  state  his  conclusions." 

A  question  of  this  character  was  disposed  of,  with  many  citations 
of  authorities  and  full  assignment  of  reasons,  by  the  Supreme  Court 
of  Alabama  in  Thornton  vs.  State,  21  Southern  Reporter,  3B6. 

In  that  case  the  court  held  that  where  the  sheriff  had  testified 
that  he  met  the  defendant  after  the  homicide  he  could  state  that 
*^  defendant  iooked  frightened  when  he  saw  him."  If  the  fact  of  the 
*'  defendant's  appearing  frightened  "  was  a  pertinent  and  relevant 
qnstion  in  that  case  it  was  obviously  out  of  the  power  of  the  witness 
to  have  conveyed  to  the  jary  any  circumstance  which  would  have 
enabled  them  to  have  determined  themselves  whether,  in  point  of 
fact,  he  looked  frightened  or  not.  The  only  way  in  which  that  fact 
could  be  proved  was  by  the  conclusion  reached  by  the  sheriff,  con- 
veyed to  them  under  his  oath.  We  are  of  the  opinion  that  the  tes- 
timony was  properly  admitted. 

Appellant  charges  and  complains  that  the  District  Attorney  in  his 
closing  argument  to  the  jury  said  to  them:  *' Why  did  not  Mar- 
ceaux  [defendant]  go  on  the  stand  and  testify  on  his  own  behalf 
if  he  was  not  guilty;  he  had  the  right  to  do  so.  He  did  not  do  it 
because  he  knew  better,"  etc.  That  counsel  interrupted  him, 
objecting  to  such  statement  on  the  ground  that  he  had  no  right  to 
make  such  a  statement  to  the  jury,  as  it  tended  to  prejudice  it 
against  the  accused,  and  that  under  the  law  it  could  not  be  inferred 
that  accused  was  guilty  because  he  did  not  testify  in  his  own  behalf; 
that  the  objection  was  overruled  and  the  District  Attorney  was  per- 
mitted to  proceed  with  his  argument.  The  court  says  it  made  no 
such  ruling  as  was  charged;  that  when  interrupted  the  District 
Attorne}!  had  not  finished  his  statement.  In  his  opening  (not  his 
closing  argument)  the  District  Attorney  made  the  following  state- 
ment: Why  did  not  Telesmar  Marceanx  go  on  the  stand  and  testify 
in  his  own  behalf;  he  had  the  right  to  do  so;  he  did —  and  at  this 
point  counsel  for  defendant  interrupted  the  District  Attorney  and 
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objected  to  the  statement.  The  court  informed  counsel  for  defend- 
ant that  it  would  instruct  the  jury  fully  on  this  point,  and  fcben  and 
there  told  the  jury  that  the  right  of  an  accused  to  testify  was  a  priy- 
ilege  accorded  to  him,  and  which  he  had  a  right  to  exercise  or  not 
as  he  saw  fit.  If  he  testified  he  subjected  himself  to  all  the  rules 
which  applied  to  other  witnesses,  but  that  his  failure  to  testify,  if 
he  chose  not  to  do  so,  was  not  to  be  construed  for  or  against  him. 
That  the  District  Attorney  did  not  persist  in  his  argument  on  this 
point  and  did  not  finish  the  sentence,  but  told  the  jury  the  instrac- 
tion  given  them  by  the  court  was  the  law.  The  court  stated  that  in 
ts  charges  to  the  jury  it  instructed  them  fully  upon  this  point  in  the 
following  language:  '*The  court  instructs  the  jury  that  while  the 
law  provides  that  a  person  charged  with  a  crime  may  testify  in  his 
own  behalf,  yet  he  is  under  no  obligation  to  do  so,  and  the  law  ex- 
pressly declares  that  his  failure  to  testify  shall  not  be  constrned  for 
or  against  him." 

The  complaint  made  by  the  accused  that  the  District  Attorney 
improperly  commented  upon  his  failure  to  testify  is  based  upon  the 
provisions  of  Act  No.  29  of  1886,  which,  while  granting  a  party  accused 
the  privilege  of  testifying  in  his  own  behalf,  provides  that  his  failure 
to  testify  should  not  be  construed  for  or  against  him." 

He  contends  that  the  object,  purpose  atid  spirit  of  the  law  is  to 
prohibit  the  District  Attorney  from  calling  the  attention  of  the  jnry 
to  the  subject,  as  otherwise  a  statute  intended  for  the  benefit  of  the 
accused  would  be  converted  into  a  positive  injury  to  him ;  that  prior 
to  the  statute  an  accused  person  not  having  the  power  to  testify,  bis 
silence  was  a  protection  to  him,  but  that  now  it  would  forcedly  pre- 
judice  the  jury  against  him. 

The  State  urges  that  the  District  Attorney  merely  started  to  hold 
accused  responsible  for  not  establishing  a  certain  fact  that  fell  under 
the  principle,  that  when  a  fact  is  particularly  within  the  knowledge 
of  a  party  who  fails  to  establish  that  fact,  he  is  responsible  whether 
his  ability  to  establish  it  depended  on  his  own  or  any  other  evidence 
under  his  eontrol ;  that  when  defendant's  counsel  objected  the  Dis- 
trict Attorney  desisted — the  judge  instructed  the  jnry  that  failure  to 
take  the  stand  was  not  to  be  construed. against  him ;  that  the  District 
Attorney  endorsed  the  soundness  of  that  instruction  and  withdrew  the 
remark.  That  as  shown  by  the  statement  of  the  judge  this  occurred 
in  the  opening  argument  and  not  in  the  closing  argument  as  claimed 
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by  coansel  for  appellant.  That  the  action  in  the  matter  was  in  accord 
with  that  endorsed  in  State  vs.  Che  vis,  48  An.  575,  and  appellant  has 
no  cause  for  complaint.  Reference  is  made  to  State  vs.  Johnson  & 
Batler,  48  An.  87;  State  vs.  Anderson  &  Blackstone,  45  An.  654; 
State  vs.  Mack,  45  An.  1157,  and  State  vs.  Duck,  35  An.«764. 

The  facts  in  State  vs.  Chevis,  48  An.  577,  are  not  similar  to  those 
of  the  case  at  bar.  The  District  Attorney  in  the  Chevis  case  made  no 
allusion  to  the  failure  of  the  defendant  to  take  the  stand  as  a  witness; 
he  simply  argued  to  the  jury  that  the  burden  of  proof,  as  to  a  certain 
point  was  upon  defendant,  and  it  being  a  matter  peculiarly  within 
his  knowledge,  and  the  defence  not  having  met  the  burden,  the  fact 
involved  was  to  be  taken  adversely  to  defendant.  In  the  present 
case  the  District  Attorney,  according  to  the  bill  of  exceptions  (the 
recitals  of  which  are  not  denied)  when  he  was  stopped  from  saying 
more  had  already  said  to  the  jury :  '^  Why  did  not  Marceaux  go  on 
the  stand  and  testify  in  his  own  behalf — he  had  the  right  to  do  so— he- 
did — "  The  failure  of  the  defendant  to  go  upon  the  stand  to  testify 
(not  his  failure  to  place  other  parties  on  the  stand,  or  his  failure  to 
introduce  evidence  to  establish  a  certain  fact)  was  the  subject 
of  direet  comment,  and  the  jury's  attention  was  specially  called  to 
the  fact  that  no  obstacle  stood  in  the  way,  ^'as  he  had  the  right  to 
do  so."  There  is  no  doubt  of  the  existence  of  the  fact  that  the 
jury's  attention  was  called  by  the  District  Attorney  to  appellant's  not 
having  taken  the  stand  in  his  own  behalf. 

If  the  remarks  were  illegal,  they  certainly  had  been  made  when 
the  District  Attorney  was  stopped  from  further  comment  by  objec- 
tion from  defendant's  counsel.  Two  questions  arise— ^rst,  whether 
the  remarks  were  illegal  and  wrong;  and,  secondj  whether  if  illegal 
and  wrong,  the  subsequent  action  of  the  court  in  its  charge  to  the 
jury  and  the  admissions  of  the  District  Attorney  to  that  body,  cared 
the  illegality,  and  did  away  with  the  wrong  and  prejudice  which  may 
have  resulted  from  the  same.  In  Reddick  vs.  The  State,  21  South- 
em  Reporter,  490,  the  Supreme  Court  of  Mississippi  held,  that  under 
the  article  of  the  Code  of  the  State  forbidding  the  prosecuting  attor- 
ney to  comment  on  the  failure  of  accused  to  testify  in  his  own 
behalf,  such  comment  thereon  was  gpronnd  for  reversal  of  a  convic- 
tion, though  the  court  directed  the  jury  to  disregard  it.  It  said:  "  It 
is  true,  that  immediately  on  the  prisoner's  counsel  excepting  to  the 
language  of  the  counsel  for  the  State,  the  court  instructed  the  jury 
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that  the  District  Attorney  was  prohibited  by  law  from  commenting 
on  the  defendant's  failure  to  take  the  stand  in  his  own  behalf,  and 
that  the  jnry  must  not  consider  any  sach  comment.  But  this  action 
of  the  conrt  could  not  and  did  not  undo  the  wrong  already  done. 
The  statute  absolutely  forbids  any  comment  on  the  failure  of  the 
accused  to  testify,  and  it  is  the  right  of  every  person  charged  with 
the  crime  to  insist  that  he  enjoy  this  statutory  immunity  from  criti* 
-cism  by  hostile  counsel,  and  the  disregard  of  this  plain  statute,  and 
the  decision  of  this  court  upon  it,  must  reverse  the  judgment  appealed 
from."  The  court  cited  Yarbrough  vs.  State,  70  Miss.  593, 12  Soath- 
em  Reporter,  551,  as  authority  to  the  same  effect. 

The  only  difference  between  the  two  Mississippi  cases  from  that 
before  us  is  in  the  language  of  the  statutes  of  the  two  States.  The 
Mississippi  law  declares  that  "  the  failure  of  the  accused  in  any  case 
to  testify  shall  not  operate  to  his  prejudice  or  be  commented  on  by 
counsel,"  while  the  Louisiana  statute  is  to  the  effect  that  the  '<  failare 
(of  the  accused)  to  testify  should  not  be  construed  for  or  against  him." 

In  the  one  case  the  prohibition  is  direct  and  positive;  in  the  other 
it  is  inferential  and  consequential,  but  strong  and  clear. 

In  our  opinion,  the  terms  of  the  law  convey  with  them  a  mandate 
from  the  State  to  her  officers  charged  with  the  enforcement  of  the 
laws  (a  direct  mandate  to  the  judge  and  an  implied  one  to  the  Dis- 
trict Attorney) ,  that  what  was  intended  by  the  lawmaker  as  a  privi- 
lege should  not  be  permitted  to  be  made  to  be  turned  into  an  instru- 
ment of'  attack  upon  those  for  whose  benefit,  and  not  for  whose 
injury,  the  law  was  enacted. 

We  are  in  accord  with  the  Supreme  Court  of  Mississippi  when  it 
says  that  the  wrong  once  done  can  not  be  undone  by  mere  admis- 
sions of  the  District  Attorney  or  attempted  correction  by  the  conrt. 

Once  gpranted  that  a  simple  retraction  suffices  to  replace  matters 
as  they  were,  and  the  law  would  become  practically  a  dead  letter; 
the  thing  prohibited  could  be  accomplished  by  easy  methods  without 
possibility  of  rectification  through  the  courts.  ^'  Comment  was  made, 
unfriendly  comment,  too ;  and  prejudice  may  have  been  operated 
against  the  accused,  and  so  he  has  not  the  trial  he  was  entitled  to 
under  the  law."  (See  on  this  subject  Wilson  vs.  U.  S.  149,  U.  S. 
60;  Hunt  vs.  State,  28  Texas,  149  [12  S.  W.  787]  ;  Johnson  vs.  State, 
Texas  Crim.  App.  [20  8.  W.  980]  ;  Braxell  vs.  State,  Texas  Grim. 
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App.  [24  S.  W.  414]  ;  Richardson  vs.  State,  Tex.  Orim.  App.  (26  S. 
W.  728)  ;   Dawson  vs.  State  [Iowa] ,  55  N.  W.  97.) 

For  the  reasons  assigned,  the  verdict  of  the  jary  and  the  jadgment 
of  the  conrt  thereon  are  set  aside  and  the  cause  remanded  for  far- 
ther proceedings  according  to  law. 

JusTicBs  Bbbaux  and  Millbr  dissent. 

Rehearing  refused  December  5,  1898. 


No.  12,541.  50  114? 

60  1153 

Antonio  Montblbonb  vs.  Mrs.  J.  M.  Ha.bdino  bt  als. 

The  wall  ballt  by  plaintiff  was  made  a  oommon  wall  by  the  owners  of  the  lot 
adjacent,  who  used  it  as  one  of  the  sides  of  their  building^. 

The  trespass  and  encroaohment  charj^ed,  In  that  plaintiff  had  exceeded  by  about 
two  inches,  the  nine  inches  allowed  to  one  who  builds  a  wall  on  a  dividing 
line,  was  not  sustained. 

The  defendants  having  made  use  of  the  wall  as  a  support  for  their  own  building- 
are  indebted  for  one-half  of  the  cost  of  construction. 

The  interrenors,  an  insurance  company,  were  subrogated  to  the  right  of  plaintiff, 
when  it  paid  plaintiff  the  value  of  one-half  of  the  old  party  wall,  which  had 
not  been  insured. 

An  amount  equal  to  the  value  of  the  old  wall  was  allowed  to  the  intervenor  in 
nooordanoe  with  decree  in  Mouteleon  vs.  Insurance  Company,  47  An.  166.  The 
remainder  due  by  the  defendants  to  plaintiff  Is  an  amount  to  which  plaintiff 
has  a  right,  it  being  for  costs  of  construction  to  which  interyenors  had  not 
been  suborgated,  as  it  was  additional  cost  of  the  new  wall. 

APPEAL  from  the  Oivtl  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Albert  Voorhiea  for  Plaintiff,  Appellant. 


Dart  A  Keman  for  Defendants,  Appellees. 


FarraTf    Jonas    db  KruUMchnitt    for    Royal  Insurance    Company  | 
Intervenor,  Appellee. 


Argued  and  submitted  February  24,  1898. 
Opinion  handed  down  March  7,  1898. 
Rehearing  refused  June  28,  1898. 
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The  opinion  of  the  coart  was  delivered  by 

Breaux,  J.  This  snit  was  brought  by  the  plaintiff  for  two  thoa- 
sand  three  hundred  and  seventy- six  dollars  and  forty-three  cents, 
alleged  proportion  due  by  the  defendants  of  the  value  of  a  wall  sep-  \ 
arating  the  property  of  plaintiff  and  defendants. 

The  answer  traverses  the  allegations  of  plaintiff's  petition  and 
specially  pleads  that  there  was  no  necessity  of  demolishing  the  old  and 
substituting  a  new  wall;  that  plaintiff  substituted  a  wall  of  greater 
width  and  encroached  thereby  upon  their  property,  some  two  and  a 
half  inches. 

The  prayer  was  for  a  judgment  condemning  the  plaintiff  to  remove 
the  wall  to  its  former  limits,  and  denying  all  liability.     Alternatively  \ 

In  case  of  judgment  in  plaintiff's  favor  then  that  respondents  have  an 
offset  and  deduction  (from  such  sum  as  may  be  found  due)  for  value 
of  the  old  wall  owned  in  common. 

The  Royal  Insurance  Company  intervened  and  alleged  that  it  had 
insured  plaintiff's  building ;  that  it  was  destroyed  by  fire  within  the 
terms  and  life  of  the  policy,  and  that  thereafter  he  brought  snit 
against  it  and  recovered  judgment  from   the   company  for  eight 
thousand  dollars ;  that  one  of  the  elements  of  loss  recovered  by  him 
was  the  value  of  the  whole  party  wall  separating  his  property  from 
that  of  the  defendants  here,  and  thAt  he  got  the  sum  of  four  thou- 
sand one  hundred  and  fifty- seven  dollars  and  fifteen  cents  as  the 
value  of  the   wall;  that  the  judgment  rendered  under  which  this 
amount  was  collected  included  one -half  of  the  value  of  the  party 
wall  which  Monteleone  was  seeking  to   recover  from   the   defen* 
dant  in   the   suit   before   us   for  determination;    that   interveners, 
the   insurance   company,  had  paid  and  satisfied  the  judgment  ren- 
dered against  it,  as  just  stated,  and  that  by  the  payment  it  was  sub- 
rogated   by  law   to   the  claims  of  Monteleone  against  the  adjacent 
proprietors  for  one -half  of  the  value   of  the   party  wall;  that  the 
right  of  subrogation  was  recognized  by  the  judgment  of  this  court, 
citing  47  An.   1563.     The  intervenor  claimed  an  amount  alleged  as 
Heing  equal  to  one -half  of  the  value  of  the  party  wall  owned  by  the 
proprietors  of  adjacent  property,  defendants  in  this  suit. 

-The  defendants  filed  a  general  denial  in  answer  to  the  petition  of 
the  insurance  company,  intervenors.  The  plaintiff,  Monteleone, 
alleged  is  his  answer  to  the  intervention,  substantially,  that  he  had 
not  insured  the  whole  party  wall,  but  that  he  had  only  insured  the 
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half  of  which  he  was  fche  owner,  and  that  he  had  only  recovered  its 
value  and  not  the  valne  of  the  entire  wall ;  that  the  reservation  of  this 
-court  in  the  case  cited  supra  was  not  as  extensive  as  the  intervener 
alleged.  The  judgment  of  the  District  Court  was  partly  in  favor  of 
plaintiff  and  against  the  defendants,  and  partly  in  favor  of  the  inter- 
venor  against  defendants. 

We  conclude  from  the  argument  at  bar  and  the  brief  that  defend- 
ants no  longer  contend  for  a  decree  to  compel  plaintiffj  to  remove 
the  party  wall  to  its  former  limits  as  prayed  for  in  their  answer.  The 
difference  between  the  old  limits  of  the  wall  and  the  new  is  only 
about  two  inches ;  the  new  wall  is  on  the  division  line  of  the  adjacent 
owners,  but  it  extends  on  the  defendants'  side  of  the  line  about  two 
inches  more  than  the  nine  inches  authorized  by  law  under  Art. 
667,  C.  P. 

Since  the  answer  was  filed  in  which  the  defendants  claimed  by  way 
of  reconvention  that  because  of  the  alleged  encroachment  the 
plaintiff  should  be  made  to  demolish  his  wall,  the  defendants  rebuilt 
their  houses  on  the  adjacent  lots,  and  used  the  wall  in  question,  and 
made  it  a  part  of  one  of  their  buildings.  Having  thus  utilized  this 
wall  the  claim  for  its  demolition  on  the  eround  of  trespass  to  the 
extent  of  two  Inches  of  land  falls.  The  defendants  grant  that  they 
no  longer  have  any  claim  for  its  demolition,  but  they  urge  that  they  ' 
are  none  the  less  entitled  to  the  value  of  the  two  inches  of  ground. 
We  have  made  a  careful  examination  of  the  evidence  upon  which  to 
base  damages  for  the  value  of  the  land,  in  excess  of  the  nine  inches 
allowed,  upon  which  plaintiff's  wall  rests,  and  have  not  found  that  it 
made  certain  the  fact  that  defendant  is  entitled  to  anything.  The 
testimony  is  somewhat  conflicting  as  to  the  space  taken  up  by 
plaintiff.  The  weight  of  the  evidence,  in  oar  judgment,  sustains 
the  conclusion  on  this  point  that  the  wall  is  nineteen  inches  in  thick* 
ness,  of  which  six  and  three-quarters  inches  extends  from  the  centre 
line  of  the  old  wall  over  plaintiff's  place,'  and  twelve  and  one- 
quarter  inches  upon  defendant's  property,  but  as  to  its  value  there 
is  no  evidence  to  sustain  a  judgment. 

This  brings  us  to  the  demand  made  upon  defendants  for  the  value 
of  one-half  of  the  party  wall.  The  wall,  to  the  extent  of  its  use  by 
the  defendants,  is  a  commoa  wall,  owned  in  indivision  by  plaintiff 
and  defendants.     It  was  entirely  rebuilt  by  plaintiff. 

The  destruction  of  the  old  wall  made  it  necessary  to  rebuild  a  new 


1148  SUPREME  COURT  OP  LOUISIANA. 

Monteleone  vs.  Harding  et  als. 


The  opinion  of  the  coart  was  delivered  by 

Brbaux,  J.     This  suit  was  brought  by  the  plaintiff  for  two  tfaoo- 
sand  three  hundred  and  seventy-  six  dollars  and  forty-three    cents^ 
alleged  proportion  due  by  the  defendants  of  the  value  of  a  wall  sep-         I 
arating  the  property  of  plaintiff  and  defendants. 

The  answer  traverses  the  allegations  of  plaintiff's  petition  and 
specially  pleads  that  there  was  no  necessity  of  demolishing  the  old  and 
substituting  a  new  wall ;  that  plaintiff  substituted  a  wall  of  greater 
width  and  encroached  thereby  upon  their  property,  some  two  and  a 
half  inches. 

The  prayer  was  for  a  judgment  condemning  the  plaintiff  to  remove 
the  wall  to  its  former  limits,  and  denying  all  liability.  Alternatively 
in  case  of  judgment  in  plaintiff's  favor  then  that  respondents  have  an 
offset  and  deduction  (from  such  sum  as  may  be  found  due)  for  value 
of  the  old  wall  owned  in  common. 

The  Royal  Insurance  Company  intervened  and  alleged  that  it  had 
insured  plaintiff's  building;  that  it  was  destroyed  by  fire  within  the 
terms  and  life  of  the  policy,  and  that  thereafter  he  brought  suit 
against  it  and  recovered  judgment  from   the   company  for  eight 
thousand  dollars ;  that  one  of  the  elements  of  loss  recovered  by  him 
was  the  value  of  the  whole  party  wall  separating  his  property  from 
that  of  the  defendants  here,  and  that  he  got  the  sum  of  four  thou- 
sand one  hundred  and  fifty -seven  dollars  and  fifteen  cents  as  the 
value  of  the   wall;  that  the  judgment  rendered  under  which   this 
amount  was   collected  included   one -half  of  the  value  of  the  party 
wall  which  Monteleone  was  seeking  to   recover  from   the   defen- 
dant in   the  suit   before   us   for  determination;    that   interveners, 
the  insurance   company,  had  paid  and  satisfied  the  judgment  ren- 
dered against  it,  as  just  stated,  and  that  by  the  payment  it  was  sub- 
rogated  by  law   to   the  claims  of  Monteleone   against  the  adjacent 
proprietors  for  one -half  of  the  value   of  the   party  wall;  that  the 
right  of  subrogation  was  recognized  by  the  judgment  of  this  court, 
citing  47  An.   1563.     The  inter venor  claimed  an  amount  alleged  as 
Heing  equal  to  one -half  of  the  value  of  the  party  wall  owned  by  the 
proprietors  of  adjacent  property,  defendants  in  this  suit. 

The  defendants  filed  a  general  denial  in  answer  to  the  petition  of 
the  insurance  company,  intervenors.  The  plaintiff,  Monteleone, 
alleged  is  his  answer  to  the  intervention,  substantially,  that  he  had 
not  insured  the  whole  party  wall,  but  that  he  had  only  insured  the 
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halt  of  which  he  was  the  owner,  and  that  he  had  only  recovered  its 
value  and  not  the  value  of  the  entire  wall ;  that  the  reservation  of  this 
-court  in  the  case  cited  supra  was  not  as  extensive  as  the  intervener 
alleged.  The  judgment  of  the  District  Oourt  was  partly  in  favor  of 
plaintiff  and  against  the  defendants,  and  partly  in  favor  of  the  inter- 
venor  against  defendants. 

We  conclude  from  the  argument  at  bar  and  the  brief  that  defend- 
ants no  longer  contend  for  a  decree  to  compel  plaintiff]  to  remove 
the  party  wall  to  its  former  limits  as  prayed  for  in  their  answer.  The 
difference  between  the  old  limits  of  the  wall  and  the  new  is  only 
about  two  inches ;  the  new  wall  is  on  the  division  line  of  the  adjacent 
owners,  but  it  extends  on  the  defendants'  side  of  the  line  about  two 
inches  more  than  the  nine  inches  authorized  by  law  under  Art. 
667,  C.  P. 

Since  the  answer  was  filed  in  which  the  defendants  claimed  by  way 
of  reconvention  that  because  of  the  alleged  encroachment  the 
plaintiff  should  be  made  to  demolish  his  wall,  the  defendants  rebuilt 
their  houses  on  the  adjacent  lots,  and  used  the  wall  in  question,  and 
made  it  a  part  of  one  of  their  buildings.  Having  thus  utilized  this 
wall  the  claim  for  its  demolition  on  the  eround  of  trespass  to  the 
extent  of  two  inches  of  land  falls.  The  defendants  grant  that  they 
no  longer  have  any  claim  for  its  demolition,  but  they  urge  that  they  ' 
are  none  the  less  entitled  to  the  value  of  the  two  inches  of  ground. 
We  have  made  a  careful  examination  of  the  evidence  upon  which  to 
base  damages  for  the  value  of  the  land,  in  excess  of  the  nine  inches 
allowed,  upon  which  plaintiff's  wall  rests,  and  have  not  found  that  it 
made  certain  the  fact  that  defendant  is  entitled  to  anything.  The 
testimony  is  somewhat  conflicting  as  to  the  space  taken  up  by 
plaintiff.  The  weight  of  the  evidence,  in  oar  judgment,  sustains 
the  conclusion  on  this  point  that  the  wall  is  nineteen  inches  in  thick- 
ness, of  which  six  and  three-quarters  inches  extends  from  the  centre 
line  of  the  old  wall  over  plaintiff's  place,'  and  twelve  and  one- 
quarter  inches  upon  defendant's  property,  but  as  to  its  value  there 
is  no  evidence  to  sustain  a  judgment. 

This  brings  us  to  the  demand  made  upon  defendants  for  the  value 
of  one- half  of  the  party  wall.  The  wall,  to  the  extent  of  its  use  by 
the  defendants,  is  a  common  wall,  owned  in  indivision  by  plaintiff 
and  defendants.     It  was  entirely  rebuilt  by  plaintiff. 

The  destruction  of  the  old  wall  made  it  necessary  to  rebuild  a  new 
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wall.  It  was  built  at  plaintiif' a  expense.  The  day  that  defendanto 
made  use  of  the  wall  as  a  support  for  their  own  building,  and  made 
it  a  common  wall,  they  became  indebted  for  one- half  of  what  plain- 
tiff laid  out  for  its  construction.     C.  0.  676. 

At  the  beginning  of  our  work :  fixing  the  amount  due  by  the  defend- 
ants, the  objection  is  urged  on  their  part  that  plaintiff  had  a  thicker 
and  more  solid  wall  built  than  the  defendants  needed,  and  that 
the  costs  of  construction  was  more  than  they  should  have  been.  The 
building  of  defendant  was  three  stories  high ;  that  of  plaintiff  five. 
The  weight  bearing  on  the  common  wall  and  its  support  on  either 
side  was  not  so  greatly  different. 

We  conclude  from  the  evidence  that  the  wall  was  not  built  stronger 
than  it  should  have  been  built.     The  evidence  discloses  that  the  dif- 
ference in  height  between  plaintiff' s  and  defendants'  building  is  about 
eitghteen  feet.    The  building  of  the  defendants  has  a  large  clear  span 
of  about  thirty  feet  and   very  high   stories.     The  party  wall  may  be 
stronger  than  actually  necessary  to  support  their  building,   but  the 
difference,  in  our  view,  is  not  so  great  between  the  weight  of  plain- 
tiff's building  and  that  of  defendants  as  to  render  it  a  matter  of  suffi- 
cient moment  to  make  further  deductions  than  was  made,   when  the 
case  was]tried  in  the  District  Court.     With  reference  to  the  costs  of 
materials  used  by  plaintiff  in  building  this  wall,  it  appears  that  plain- 
tiCr  made  use  of  hard  brick  that  cost  more  than  the   ordinary  brick 
with  which  the  defendants  built.     He  also  used  cement  and  mortar. 
For  similar  construction  defendants  made  use  of  lime.     The  differ- 
ence in  the^costs  was  not  great. 

The  party  wall,  used  by  defendants  was,  we  are  informed,  in  height 
fifty- seven  feet,  and  from  front  to  rear  one  hundred  and  three  feet. 
An  account  was  in  the  record  of  the  number  of  bricks  in  the  wall, 
and  of  other^materials  made  use  of  in  the  construction  -,  there  was 
also  a  sketch  of  the  wall  clearly  indicating  the  portion  of  the  wall 
charged  to  the  defendants.  The  measurements,  supported  as  they 
are  by  evidence,  and  the  items  charged,  all  have  every  appearance 
of  being  correct.  The  bill  rendered  by  plaintiff  to  defendants 
amounted  to  one  thousand  and  sixty -nine  dollars  and  sixty -three 
cents,<actually  paid  for  labor  and  material  in  constructing  the  half  of 
the  party  wall.  This  bill,  we  take  it,  is  binding  upon  the  plaintiff, 
and  a  correct  basis  of  his  demand. 

We  pass  to  another   branch  of  this  case  growing  out  of  a  claim 
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set  up  by  the  intervenors  for  the  valae  of  so  mach  of  the  wall 
as  was  owned  by  the  defendants;  adjoining  proprietors.  The  qaes- 
tion  is  not  res  nova.  In  Monteleone  vs.  Insurance  Company,  before 
cited,  this  court,  in  passing  upon  the  suggestion  of  defendant 
to  have  deducted  one-half  of  the  party-wall  which  had  been 
allowed  to  plaintiff  for  loss,  held  against  such  a  deduction » 
and  refused  to  grant  the  demand.  It  follows  that  this  judg- 
ment decreed  that  the  defendant  was  responsible  for  a  con* 
structive  total  loss  of  the  whole  wall,  and  that  no  deduction  as  asked 
was  made.  In'the  application  for  a  rehearing  the  defendants  urged 
that  this  was  error,  and  reiterated  the  argument  against  the  allow- 
ance. The  proposition  in  support  of  the  position  was  argued  at 
some  length  in  the  brief.  The  plaintiff  in  a  brief  in  reply  to  defend- 
ants' application  for  a  rehearing  referred  to  the  reservation  contained 
in  the  opinion  and  judgment  of  the  court.  We  give  no  importance 
to  the  position  taken  in  that  suit  on  this  subject,  save  to  the  extent 
that  it  makes  it  manifest  that  it  was  an  issue  in  the  case,  and  that  it 
was  decided  after  it  had  been  argued.  The  court  heretofore,  after 
having  considered  the  grounds,  expressly  determined  that  plaintiff 
was  entitled,  under  the  contract  of  insurance,  as  made,  to  recover 
for  the  whole  wall,  and  having  reserved  to  defendant,  now  inter- 
vener, a  right  of  subrogation,  the  matter  is  closed  as  between  these 
parties.  Under  the  decree  the  payment  made  by  the  insurance 
company  to  the  plaintiff  carried  with  it  a  subrogation  to  his  right. 

The  question  resolves  itself  into  this: 

The  defendant  in  the  first  case  cited  aupra  denied  that  plaintiff 
had  the  right  to  recover  for  the  whole  wall.  This  court,  looking 
upon  the  right  of  subrogation  as  securing  an  equivalent  to  the  deduc- 
tion asked,  declined  to  make  the  deduction  asked.  It  is  manifest, 
in  the  face  of  the  subrogation  which  followed  payment,  the  plaintiff 
could  not  retain  the  whole  of  the  amount  paid,  and  at  the  same  time 
recover,  for  his  individual  account,  any  part  of  the  sum  due  by  the 
owners  of  the  adjacent  property  on  the  old  wall.  The  amount,  that 
is,  the  amount  due  by  the  defendants  based  on  the  value  of  the  old 
wall,  was  fixed  by^the  judge  of  the  District  Court  at  a  sum  which 
should  not,  in  our  view,  be  less. 

From  the  balance  remaining  after  having  deducted  this  last  sum 
({.  6.,  sum  of  allowed  to  intervenor)  from  the  total  shown  by  the 
account  rendered  of  one  thousand  and  sixty -nine  dollars  and  sixty- 
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two  cents,  there  remained  three  hundred  and  ninety -four  dollars 
and  sixty -two  cents.  From  this  amount  was  deducted  one  hundred 
and  eighty -four  dollars  and  thirty -two  cents,  cost  of  fonnd&tioii 
and  footinfi^  and  of  old  bricks.  The  fonndation  of  the  wall  bad  not 
been  destroyed.  It  was  strong  enoagh  to  support  defendants'  wall  It 
was  taken  out  and  another  laid  to  support  plaintiff's  heavier  wall. 
It  was  reasonable,  in  our  view,  for  plaintiff  to  bear  this  ezpeoBe. 
The  other  item  deducted  was  for  old  bricks  used  and  thus  leaving 
a  balance  of  two  hundred  and  ten  dollars  and  sixty -one  cents  due 
plaintiff. 

It  is  in  evidence  that  the  wall  has  cost  a  larger  sum  than  plaintiff 
recovered  from  the  intervenors  under  the  decree  rendered  in  the 
first  suit.  The  amounts  due  to  the  insurance  company  were  fixed 
by  taking  the  cost  of  the  old  wall  as  a  basis,  as  it  had  no  concern  in 
matter  of  the  cost  of  the  new  wall.  The  intervener  recovered  the 
value  of  the  old  wall  and  not  the  cost  of  construction  of  the  new 
wall,  which  was  more.  It  was  different  between  the  plaintiff  and  the 
defendants;  the  former  had  recovered  from  the  insurance  compSDy 
less  than  the  costs  of  the  new  wall.  The  defendants  had  not  objected 
to  the  material  used  in  constructing  the  new  wall ;  when  it  was  being 
constructed  they  had  openings  made  in  the  wall  in  their  interest, 
and  when  it  was  completed  they,  without  protest,  made  it  a  wall  io 
common.  In  our  judgment  payment  of  the  difference  in  the  costs  of 
the  two  walls  by  them  is  fair,  reasonable  and  just. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  it  is  affirmed. 

Rehearing  refused  June  28.  1898. 


No.  12,572. 
Antonio  Monteleone  vs.  Mrs.  J.  M.  Harding  bt  als. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J, 


Albert  Voorhiea  for  Plaintiff,  Appellee. 


Dart  &  Kernan  for  Defendants,  Appellants. 
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Farrar,   Jonas^  KruUschnitt  &  Ouriey  for  Royal   InsnraDce  Oom- 
pany,  Intervenor,  Appellee. 


Argued  and  submitted  February  24, 1808. 
Opinion  banded  down  Marcb  8,  1898. 
Reb earing  refused  June  28,  1898. 


The  opinion  of  tbe  court  was  delivered  by 

Bbbaux,  J.  The  facts  in  this  case  and  tbe  issues  are  tbe  same  as 
in  the  case  of  A.  Monteleone  vs.  Mrs.  J.  M.  Harding  et  al«.,  No. 
12,541,  banded  down  yesterday  morning. 

For  the  reasons  assigned  in  that  case,  tbe  judgment  of  tbe  District 
Court  is  affirmed. 


No.  12,763. 
Mbs.  Florbncia  Oaldbbon  vs.  Augustine  Mabtin, 

Heb  Husband. 

Mental  inflrmities  are  infinite  In  degree.  The  law  Intervenes  In  behalf  of  a 
person  when  tbe  malady  affecting  his  fntelligenoe  prevents  bioa  from  govern- 
ing his  person  and  his  property. 

These  are  the  tests,  and  one  may  be  interdicted  although  he  is  not  always  devoid 
of  all  power  to  reason. 

The  condition  in  this  case  makes  manifest  habitual  mental  alienation,  and  the 
consequent  necessity  of  appointing  a  curator  to  safeguard  defendant's  per- 
son and  property.  / 

To  protect  every  right  of  the  Interdict  and  soothe  his  condition  as  much  as  possible 
is  the  object  of  the  law  in  anthorizing  Interdiction. 

K  PPEAL  from  tbe  Oivil  District  Oonrt  for    tbe  Parish  of  Orleans. 
Afonroe,  J, 


H.  N,  Oautier  and  L.  P.  Paquet  for  Plaintiff,  Appellee. 


A.  A.  Ker,  H,  E.    Upton,  Lazarua^   Moore  db  Luce  for  Defendant, 
Appellant. 
78 
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Argned  and  sabmitted  April  22,  1898. 
Opinion  handed  down  May  2,  1898. 
Rehearing  refused  June  28,  1898. 


The  opinion  of  the  court  was  delivered  by 

a 

Brbaux,  J.  The  wife  brought  this  suit  for  the  interdiction'  of  her 
husband,  on  the  ground  of  mental  unsoundness,  rendering  him  inca- 
pable of  properly  administering  his  estate  and  of  taking  care  of  hi9 
person.  The  father  of  the  defendant  died  testate  in  1893,  leaving 
his  property, valuable  at  his  death,  to  his  widow  and  his  only  offspring, 
the  defendant.  To  the  former  he  bequeathed  one -third  of  his  suc- 
cession, with  the  usufruct  of  the  remainder,  and  to  the  latter  two- 
thirds,  subject  to  the  mother's  usufruct. 

In  1894  plaintiff  was  married  to  the  defendant.  The  evidence  dis- 
closes that  his  mental  faculties  were  always  weak.  Of  late  years  he 
has  become  quite  timid,  to  a  degree  that  he  is  unwilling  to  leave  bis 
home  alone.  When  he  is  away  from  his  home  he  is  afraid  to  return 
without  having  some  one  with  him.  At  his  home  he  shows  by  his  acts 
and  utterances  that  he  is  weak  and  almost  entirely  devoid  of  all  will 
power.  He  is  unable  to  correctly  calculate  or  to  multiply  simple 
numbers.  His  utterances  are  difficult  and  not  easily  understood. 
These  are  the  salient  facts  stated  by  the  witnesses  for  plaintiff.  About 
an  equal  number  of  witnesses  for  defendant  expressed  a  different 
view  in  regard  to  his  mental  condition.  We  infer  that  all  the 
witnesses  agreed  in  the  opinion  that  the  defendant  is  frequently 
abnormally  nervous,  and  that  he  is  unable  to  earn  a  livelihood, 
but  those  for  the  defendant  evidently  did  not  think  that  his 
condition  was  such  as  to  warrant  his  interdiction.  With  refer- 
ence to  the  property  left  by  the  father,  which  was  all  he  had, 
it  was  wasted,  save  a  small  amount.  His  mother  had  not 
chosen  to  adhere  closely  to  the  limitation  manifestly  desired  by 
the  father  and  testator  in  regard  to  the  disposition  of  the  prop- 
erty bequeathed.  The  mother  and  the  son  together  have  freely 
expended  amounts  inherited,  so  that  at  this  time  a  large  estate 
is  of  little  value.  The  District  Judge  heard  the  witnesses.  He  heard 
the  defendant  testify  and  propounded  a  number  of  questions  to  him. 
Judgment  was  rendered  holding  that  the  defendant  was  incapable  of 
performing  validly  any  of  the  acts  which  a  person  of  sound   mind 
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could  perform  and  decreeiD^  his  interdiction.  The  qaeBtions  before  us 
for  oar  determination  are  brought  upon  appeal  of  the  defendant  from 
the  judgement  of  interdiction.  In  our  opinion,  defendant's  sad  con- 
dition comes  within  the  grasp  of  the  law  which  authorizes  the  inter- 
.diction  of  one  who,  because  of  mental  incapacity,  is  unable  to  prop- 
erly protect  himself  and  manage  his  estate.  The  defendant  can  not> 
in  his  present  state  of  mental  weakness,  transact  the  customary 
business  of  life.  He  is. not,  in  the  strict  senee  of  the  word,  abso- 
lutely insane,  but  he  is  none  the  less,  in  our  view,  as  much  in  need 
of  protection  as  if  his  case  were  one  strictly  of  the  most  pronounced 
type  of  insanity. 

The  expenditure  of  his  patrimony  and  his  total  failure,  in  a  satis- 
factory manner,  to  account  as  a  witness  for  the  loss,  is  a  direct  mani- 
festation of  most  lamentable  mental  weakness.  By  his  incoherence 
in  answer  to  questions  he  made  it  evident  that  he  did  not  really  know 
what  had  become  of  his  property. 

The  testimony  taken  as  a  whole  indicates,  in  our  opinion,  a  derange- 
ment of  the  mind's  functions.  We  do  not  assert  for  an  instant  that 
the  defendant  is  a  confirmed  lunatic.  Alienists  have  asserted,  and 
we  think  correctly,  that  those  designated  as  imbeciles  in  law  may 
ordinarily  make  use  of  their  senses;  may  have  ideas,  memory  and 
some  judgment,  and  conduct  themselves  more  or  less  properly  at 
times;  they  may  read,  articulate  words  with  more  or  less  clearness, 
even  calculate  when  the  calculation  is  not  complicated.  Defendant's 
case  falls  within  the  definition.  In  our  judgment,  within  proper 
limits  a  definition  of  habitual  mental  infirmity  might  be  given  less 
wide  and  comprehensive  than  the  foregoing  definition  that  would 
cover  defendant's  case. 

With  reference  to  the  defendant,  we  will  not  use  the  harsh  word 
<'  imbecile,"  as  there  is  no  actual  necessity  to  use  the  word.  He 
has  no  knowledge  of  numbers,  and  he  is,  we  think,  as  incapable  of 
comprehending  his  interests  properly  as  any  person  who  may  come 
within  the  definition  by  alienists  of  non  compos. 

We  must  affirm,  the  evidence  shows,  that  he  is  mentally  infirm 
and  a  proper  subject  to  place  in  charge  of  a  guardian. 

Personally,  the  defendant's  condition  awakens  sympathy.  Evi- 
dently he  is  kind  and  loving  to  his  mother.  In  his  mental  blindness 
he  never  fails  to  discern  his  mother  and  to  call  on  her  in  his  distress. 
It  appears  that  he  sometimes  on  the  streets  near  his  home  is 
exposed  to  the  scoffs  and  jeers  of  mischievous  and  thoughtless  lads. 
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In  these  and  other  troubles  of  the  kind,  he,  boylike,  would  endeavor 
to  get  his  mother's  protection;  an  appeal  to  which  the  good  mother 
never  fails  to  respond,  however  disagreeable  the  afflicted  ojf spring 
may  be  to  others. 

We  do  not  suppose  that  any  one  is  to  be  benefited,  or  that  any  one 
deeks  an  advantage  in  having  defendant  interdicted.     The  Iaw  has 
established  measures  of  protection  for  the  interdict  only.     The  pur- 
pose is  the  care  of  his  person  and  the  proper  gestion  of  his  prop- 
erty.    The  solicitude  of  the  law  is  made  manifest  by  the  different 
articles  of  the   Oode.     These  articles  look  to   kindly   and   proper 
offices  on  the  part  of   the  law's  agents.     With  studious  care  it   has 
provided  that  the  income  of   the  person  interdicted  '*  shall  be  em- 
ployed  in   mitigating"  his  sufferings  and  in  accelerating  his  core* 
O.  C.  418.     It  is  also  made  the  duty  of  the  judge  to  visit  the  person 
interdicted,   and   otherwise   to   inform   himself  of  the  state  of    his 
health.     0.  C.  424,  425. 

The  defendant  cited  the  case  of  Francke  vs.  His  Wife,  29  An. 
802-315.  There  are,  in  our  view,  impressive  inferences  to  be  drawn 
from  that  decision  which  are  favorable  to  plaintiff's  demand.  Mrs. 
Francke,  the  person  it  was  sought  to  have  decreed  insane,  in  the 
cited  case,  had  no  property.  Here,  on  the  contrary,  we  are  informed 
that  there  is  a  little  property,  which,  under  the  management  of  a 
curator,  may  be  applied  to  soften  the  hard  lot  of  the  interdict,  who 
manifests  no  disposition  or  capacity  for  labor  or  employment  of  any 
sort. 

Different,  also,  from  the  cited  ease,  there  is  here  option  left  to 
the  court  in  selecting  a  curator  upon  whom  the  duty  will  devolve  of 
asserting  all  of  defendant's  rights,  and  there  is,  therefore,  no  gronnd 
for  the  application  of  the  intimation  found  in  the  cited  case.  The 
conjugal  rights  between  the  defendant  and  the  plaintiff  remain,  and 
all  rights,  without  the  least  reservation,  are  sacred.  It  is  the 
curator's  duty  to  uphold  them  all  before  the  courts,  be  their  nature 
what  they  may.  The  wife  is  not  necessarily  the  curator  of  the  hus- 
band. But  the  husband,  under  the  law,  is  the  curator  of  the  wife; 
in  consequence,  the  intimation  in  the  Francke  case  does  not  apply. 
The  interdicted  person  is  entitled  to  every  regard  and  sympathy. 
The  greatest  care  should  be  taken  to  maintain  all  his  claims. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed,  at  appellant's  costs. 

Rehearing  refused  June  28,  1898. 
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No.  12,926. 

State  of  Louisiana  vs.  David  Martin. 

On  Rule  to  Set  Aside  Judgment  op  Forpbiture. 

1.  The  mere  appearance  of  accused  at  same  term  of  court,  after  his  appearance 

bond  has  been  forfeited,  does  not  entitle  him  to  have  the  judgment  of  forfeit- 
ure set  aside,  or  satisfaction  thereof  entered. 

2.  Nor  does  his  arrest  under  a  second  capias  and  his  being  in  the  custody  of  the 

court  before  its  adjournment  for  the  terra,  or  his  having  given  a  second  bond 
to  secure  his  further  appearance,  entitle  him  or  his  sureties  to  this 
satisfaction . 

3.  But  the  final  disposition  of  the  case  by  his  subsequent  trial  and  conviction,  or 

acquittal,  before  collection  of  the  judgment  of  forfeiture  isjhad,  entitles  him  or 
his  sureties  to  have  satisfaction  of  the  judgment  of  forfeiture  .'entered  ou 
proper  proceedings  taken  therefor. 

ON  APPEAL   from  the  Sixteenth  Jadicial  District  Oonrt,  Parish 
of  St.  Helena. — JBetd,  J. 


60  1157 
pll3   26 


Milton  A.  Strickland  for  Plaintiffs  in  Rule,  Appellees. 


M.  J.  Cfunningham,  Attorney  Qeneral,  and  Z).  8.  Kempj  District 
Attorney,  for  State,  Defendant  in  Rule,  Appellant. 


Submitted  on  briefs,  December  10,  1898. 
Opinion  handed  down  December  19,  1898. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  court  was  delivered  by 

Blanghabd,  J.  The  State  is  appellant  from  a  decree  makings 
absolute  a  rule  declaring^  a  judgement  of  forfeiture  of  an  appearance 
bond  satisfied. 

The  appeal  is  met  by  a  motion  to  dismiss  on  the  g^round  that  the 
case  is  a  criminal  proceeding  in  which  no  right  of  appeal  exists  in 
the  State  from  the 'ruling  and  judgment  of  the  court  a  qtba. 

That  the  State  has  the  constitutional  right  of  appeal  in  certain 
criminal  proceedings,  even  though  there  be  lacking  express  legis- 
lative enactment  on  the  subject,  is  not  an  open  question,  and  the 
exercise  of  this  right  is  affirmed  by  jurisprudence. 
.    See  authorities  cited  in  Knoblock's  Oriminal  Digest,  p.  18.     Also 
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State  vs.  DaboiB,  89  La.  Ann.  676;   State  vs.  Breeden,  47  La.  Ann. 
874. 

Oonceding  that  an  appeal  by  the  State  will  lie  where  an  indict- 
ment 18  qaasbed,  or  a  judgment  is  arrested,  in  felony  cases,  coouel 
for  appellees  denies  that  such  right  of  appeal  by  the  State  ongfat  to, 
or  does,  lie  from  a  decision  declaring  a  judgment  of  forfeiture  of  a 
bail  bond  satisfied. 

In  State  vs.  Williams,  37  La.  Ann.  200,  the  sureties  of  defendant 
on  his  appearance  bond  appealed  from  a  decree  refusing  to  set  saide 
a  judgment  of  forfeiture,  and  the  appeal  was  maintained. 

In  State  vs.  Burns,  38  La.  Ann.  363,  and  State  vs.  Balise,  lb.  512. 
the  bail  bonds  were  forfeited  and  the  sureties  appealed.  In  tbe 
former  case  the  appeal  was  dismissed  because  sought  and  returned 
too  late — not  because  the  right  of  appeal  was  questioned  or  denied. 
In  the  latter  case  the  appeal  was  maintained,  and  the  jndgmeDt  of 
forfeiture  annulled  and  set  aside. 

In  State  vs.  Martin,  49  La.  An.  752  (the  case  of  this  same  defend- 
ant on  a  former  hearing) ,  the  appearance  bond  of  accused  having 
been  forfeited  and  judgment  entered  up  against  the  principal  and 
sureties,  a  motion  was  made  to  set  aside  the  judgment  of  ferfeitore. 
From  a  decree  denying  the  motion  defendant  appealed.  No  qneatioD 
of  his  right  to  do  so  was  raised,  and  on  the  merits  the  judgment 
appealed  from  was  affirmed.  See  also  37  La.  Ann.  62;  39  lb.  939; 
47  Ih.  363. 

If  persons  charged  with  crime  and  their  sureties  on  appearance 
bonds  may  appeal  from  final  judgments  forfeiting  such  bonds,  or 
from  final  judgments  refusing  to  set  aside  the  forfeitures  when 
made,  surely  the  State  may  likewise  appeal  from  adverse  final  jod)^* 
ments  denying  forfeiture,  or  setting  aside  forfeitures  once  made,  or 
declaring  judgments  of  forfeiture  satisfied.  The  reasons  for  ttie  one 
appeal  are  as  strong  and  cogent  as  those  for  the  other. 

^*  But,"  declares  counsel  for  appellees,  '*  conceding  the  State  an 
appeal  in  this  case,  how  can  the  court  say  the  judgment  of  the  lower 
court,  as  presented,  is  error,  without  examining  into  all  tbe  factf 
upon  which  it  is  based,  and  all  the  circumstances  surrounding  its 
rendition?  This  your  Honors  will  not  do  in  any  criminal  case,  ^o^ 
do  not  consider  or  review  facts." 

True,  it  is  not  given  this  court  to  consider  or  review  the  facts  o(  s 
criminal  prosecution  in  so  far  as  the  same  pertain  to  the  qaesUon  of 
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-fihe  guilt  or  inDocence  of  the  accused.  But  where  an  isene  arises, 
like  the  one  here  presented,  involving  a  qaestion  of  law  blended 
-with  facts,  it  is  subject  to  onr  review.  State  vs.  Nelson, 32  La.  Ann. 
S45;  State  vs.  Trivas,  32  La.  Ann.  1086;  State  vs.  Hyland,  36  La. 
Ann.  87;  State  vs.  Seiley,  41  La.  Ann.  148. 

The  appeal  is  from  a  ruling  of  the  judge  on  the  law  as  applicable  to* 
«  certain  state  of  circumstances  presented  to  him  involving  the  right 
of  release  from  forfeiture,  vel  non,  of  an  appearance  bond.  No  facts 
sre  involved  on  which  a  jury  in  a  criminal  prosecution  had  sat  or 
could  sit.  The  judgment  discharging  the  sureties  from  the  payment 
of  the  forfeited  bond,  decreeing  the  former  judgment  of  forfeiture 
satisfied,  can,  in  no  sense,  be  assimilated  to  a  verdict  of  a  jury  dis- 
charging an  accused. 

It  is  muc^  more  to  be  assimilated  to  a  judgment  in  a  civil  proceed- 
ing annulling  a  former  judgment  for  a  moneyed  demand. 

The  motion  to  dismiss  is  denied. 

On  thb  Mbbtts. 

Defendant  was  indicted  in  1895  for  receiving  stolen  goods,  arrested 
and  gave  bond  for  his  appearance.  Nothing  further  was  done  in  his 
case  until  the  November  term,  1896,  when  he  was  arraigned,  pleaded 
not  guilty  and  the  case  assigned  for  trial  on  a  day  fixed.  On  that  day 
he  failed  to  answer  when  called  and  his  bond  was  duly  forfeited. 
Four  days  later  he  was  rearrested  (being  then  in  the  court  room)  on 
a  second  capias  that  had  issued.  He  gave  a  second  appearance  bond 
and  was  released  from  custody. 

The  day  of   his  rearrest  was  the  last,  save  one,  of  that  term  of 

» 

court.  The  adjournment  of  court  the  next  day  (Saturday)  was 
necessitated  by  reason  of  the  fact  that  a  regular  term  of  the 
same  court  in  an  adjoining  parish  would  convene  the  following 
Monday. 

At  the  time  of  his  appearance  in  court  and  rearrest  another 
criminal  case  was  on  trial,  at  the  conclusion  of  which,  within  two  hours 
thereafter,  the  jury  was  discharged  for  the  term.  It  is  shown  that  the 
witnesses  for  the  prosecution  in  defendant's  case  were  then  absent 
and  it  was  not  practicable  to  try  his  case  before  the  final  adjourn* 
ment  of  the  court.  But,  based  upon  his  appearance  and  rearrest,  and 
upon  his  then  being  in  the  custody  of  the  court,  he  and  his  sureties 
filed  motions  to  set  aside  the  judgment  of  forfeiture  of  the  first  bond. 
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This  motion  was  tried  the  sacceeding  day  (the  last  of  the  term) 
and   overruled.     Whereupon  an  order  of  appeal  was  taken   to  this 
court.  The  case  was  considered  here  in  February,  1897,  and  a  decree 
handed  down  affirming  the  judgment  appealed  from.     49    La.  An. 
762.     The  question  there  presented  was  (the  appearance  bond   hav- 
ing been   duly   and  legally  forfeited,  the  accused  having  been  re- 
arrested and  in  custody  and  offering  for  trial,  but  too  late  for  trial 
then  because  the  petit  jury  was  about  to  be  discharged,  the  coort  was 
about  to  adjourn  for  the  term  and  the  State's  witnesseb  were  absent, 
one  or  more  of  them  in  an  adjoining  parish)  whether  the  appellants 
were  entitled  to  have  the  judgment  of  forfeiture  vacated.     It  was 
answered  in  the  negative.     It  was  held  that  the  appearance  of  the 
accused,   under  the   coercive   power  of   the  court,  will  not  saffice 
to  set  aside  the  judgment  of  forfeiture,  even  if  the  appearance  be  at 
the  same  term  when  the  judgment  was  rendered,  but  too  late  for 
trial  at  that  term.     It  will  be  observed  the  issue  there  was,  whether, 
under  the  circumstances  presented,  the  judgment  of  forfeiture  sfaoold 
be  set  aside.     The  issue  here  is,  whether  this  judgment  of  forfeitaret 
there  maintained,  should  now  be  held  satisfied. 

What  is  to  be  considered  is  whether  what  took  place  afterward 
warrants  the  decree  of  the  trial  court  sustaining  the  rule  to  declare  { 

satisfied  the  judgment  of  forfeiture  affirmed  by  us. 

The  judgment  of  this  court  was  rendered  February  16,  1897.     On  | 

February  18,  three  days  later,  defendant  was  tried  in  the  parish  of 
St.  Helena  on  the  indictment  charging  him  with  receiving  stolen  i 

goods,  and  acquitted.  On  March  1  following,  within  the  legal 
delay,  an  application  for  rehearing  was  filed,  one  of  the  grounds  of  I 

which  was  ''  that  since  the  rendition  of  the  judgment  in  this  Honor- 
able Court,  in  this  cause,  David  Martin  has  been  tried  and  acquitted 
on  the  charge  wherein  the  bond  was  forfeited,  as  shown  by  a  certi- 
fied copy  of  the  minutes  of  the  District  Court  hereto  annexed  and 
made  part  hereof."  And  the  certified  copy  of  the  minutes  of  the 
District  Court  annexed  did  show  the  trial  and  acquittal  of  the 
accused.  The  rehearing  was  refused.  No  opinion  thereon  was 
handed  down.     In  State  vs.  Bass,  Man.  Unrep.  Cas.  260,  it  was  held  I 

that  where,  after  an.  appeal  in  a  forfeited  bail  bond  case  had  been 
taken,  the  principal  on  the  bond  was  tried  and  acquitted,  and  this 
was  made  to  appear  by  the  proceedings  of  the  trial  being  added  to 
the  transcript,  this  cpnrt  could  not  formally  act  upon  the  same.  ' 
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In  Jane  following  the  denial  of  the  rehearing,  the  accased  and  his 
snretieB  on  the  forfeited  bond  took  a  role  to  have  caase  shown  why 
tbe  jadgment  of  forfeiture  should  not  be-  declared  satisfied,  set 
aside  and  annulled.  The  petition  in  rule  sets  out  at  length  the  facts 
and  circumstances  of  the  case,  all  of  which  were  practically  covered 
and  involved  in  the  former  appeal,  except  the  subsequent  trial  and 
acquittal  of  the  accused. 

Defendants  in  rule  excepted  that  the  petition  disciosed  no  cause 
of  action  and  that  it  was  a  collateral  attack  on  the  judgment  of  for- 
feiture. They  further  pleaded  by  way  of  exception,  res  judicata^ 
averring  that  the  same  issues  were  passed  upon  and  decided  by  the 
previous  judgment  of  this  court.  The  exceptions  were  overruled 
and  bill  reserved. 

Later,  in  their  answer,  defendants  in  rule  averred  the  regularity 
of  the  forfeiture  of  the  bond,  the  appeal  from  that  judgment  to  thia 
court,  and  the  action  here  thereon. 

They  represented  that  execution  had  issued,  but  that  no  return 
had  been  made  on  the  fl.  /a.,  that  no  money  had  ever  been  paid  or 
collected  on  the  judgment,  and  that  none  of  the  conditions  of  the 
bond  had  ever'been  complied  with. 

The  case  was  tried  and  judgment  was  rendered  declaring  the  judg- 
ment of  forfeiture  satisfied.    This  appeal  followed. 

At  the  conclusion  of  the  record  of  the  testimony  taken  in  the  case- 
the  trial  judge  made  this  note: — '*  The  court  has  received  the  testi- 
mony offered  on  the  trial  hereof  for  the  purpose  of  having  the  matter 
speedily  and  finally  determined  by  the  appellate  court,  to  avoid  its- 
being  returned  in  the  event  the  appellate  court  desires  it,  bat  will 
decline  to  consider  any  question  raised  except  that,  whether  or  not 
the  judgment  has  been  satisfied  by  the  final  trial  and  acquittal  of  the 
accased."  On  this  issue  he  thought  the  case  was  with  the  plaintiffs 
in  rule. 

While  the  question,  considered  originally,  is  not  free  from  doubt, 
repeated  adjudications  of  this  court  sustain  the  ruling  of  our  learned 
brother  of  the  District  Court.  State  vs.  Schexneider,  45  La.  Ann. 
1445;  Lafleur  vs.  Mouton,  8  La.  Ann.  489;  State  vs.  Hamill,  6  La. 
Add.  267;  State  vs.  Langton,  6  La.  Ann.  282;  State  vs.  Brown,  IS 
La.  Ann.  267;  State  vs.  Scmidt,  13  La.  Ana.  267;  State  vs.  Bass ^ 
Maaning's  Unreported  Cases,  260. 
The  mere  appearance  of  the  accused  at  the  same  term  of  the  court 
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after  his  bond  had  been  forfeited  did  not  entitle  him  to  have  the 
jadgment  of  forfeiture  set  aside,  or  satisfaction  thereof  entered. 
State  vs.  Grice,  11  La.  Ann.  606. 

Nor  did  his  arrest  under  the  second  capias  and  his  being  in  the 
custody  of  the  court  before  its  adjournment  for  that  term,  or  bis 
having  given  a  second  bond  to  secure  his  further  appearance,  entitle 
him,  or  his  sureties,  to  this  satisfaction.  And  this  is  what  we  decided 
when  the  case  was  before  us  heretofore.  49  La.  Ann.  752.  Wliy? 
Because  the  appearance  he  then  made  did  not  finally  dispose  of  the 
•case.  He  was  not  finally  tried  and  convicted  or  acquitted.  State 
vs.  Defesse,  18  La.  Ann.  104. 

But  subsequently  he  was  tried  and  acquitted,  and  with  this  final 
disposition  of  the  case,  before  collection  of  the  judgment  of  forfeitore 
was  had,  satisfaction  of  such  judgment  must,  it  would  seem,  under 
the  established  jurisprudence,  be  entered  on  proper  proceedings 
taken  therefor. 

Judgment  affirmed. 

Bbbaux,  J.     Dissents. 

NiohoiJjS,  C.  J.,  takes  no  part,  being  absent  ill. 


No.  12,641. 
50  Ti^l  Frank  Q.  Mahan  vs.  John  and  Pbtbb  Everett  and  Pu^ntbrs' 

5S    8911 

j-^Q-Yi^i  Molasses  Company,  Ltd. 


Pedestrians  are  entitled  to  the  rigbt  of  way  on  the  sidewalks  of  the  city,  and  to 
the  assurance  that  they  may  traverse  the  same  In  the  confldenoe  of  safety. 

Ordinary  oare  is  to  be  observed  by  those  using  the  banquette  to  avoid  danger,  hot 
not  the  same  alertness  Is  required  of  them  as  is  the  case  when  they  cross  streets 
where  vehicles,  cars,  etc.,  have  equal  rights  of  way. 

While  it  is  permitted  to  load  and  unload  drays,  floats,  and  other  vehicles  over  the 
banquettes,  the  same  must  be  done  with  due  care  and  precaution  for  the  safety 
and  protection  of  passers-by,  those  engaged  In  the  work  remembering  always 
that  they  are  temporarily  obstructing  a  thoroughfare  over  which  the  general 
public  afoot  has  the  prior  servitude  or  right  of  passage. 

APPEAL    from    tbe    Civil    District    Court,    Parish    of    Orleans. 
Ellis  J. 


LcLzaraa,    Moore    dt    Luce  and  Joseph    N.   Wolfaon    for    Plaintiff, 
Appellant. 
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Bernard  McGloakey  for  J.  and  P.  Everett,  Defendants,  Appellees; 
X>.  B.  H.  Chaffe  for  Planters'  Molasses  Company,  Ltd.,  Defendant, 
Appellee. 


Arg^aed  and  submitted  May  5,  1898. 
Opinion  banded  down  Jane  13,  1898. 
Rebearing  refused  Jane  28,  1898. 


The  opinion  of  the  coart  was  delivered  by 

Blanohard,  J.  This  is  an  action  soanding  in  damages  for  personal 
injaries  alleged  to  have  been  sustained.  The  amount  claimed  is  five 
thousand  dollars. 

The  averments  are  that  plaintiff  was  walking  along  a  public 
street  in  the  city  of  New  Orleans,  where  he  had  a  right  to  be ;  that 
he  was  prudent  and  careful ;  and  that  in  passing  certain  premises 
occupied  by  tbe  Planters'  Molasses  Company,  Limited,  without 
notice  or  warning,  a  barrel  of  molasses  was  violently  rolled  on  skids 
from  a  vehicle  standing  near  the  curbstone  in  the  street,  which 
barrel  struck  petitioner,  beaking  his  leg  and  causing  him  great  bodily 
pain  and  serious  injury,  rendering  him  less  able  to  earn  a  living  for 
himself  and  family  and  making  him  a  cripple  for  life. 

The  Molasses  Company  and  the  owners  of  the  vehicle  are  sued  in 
wlido^  on  the  allegation  that  the  injury  to  plaintiff  was  occasioned 
through  their  fault,  and  that  of  their  employees,  in  failing  to  exercise 
due  care  and  diligence  to  insure  the  safety  of  pedestrians  along  the 
street  from  the  danger  incident  to  the  unloading  of  barrels  of 
molasses,  in  the  manner  mentioned,  from  drays  into  the  warehouse. 
It  is  set  forth  that  the  Molasses  Company  employed  John  and  Peter 
Sverett,  who  own  and  operate  public  drays  and  floats,  to  haul  the 
molasses  in  barrels  to  their  warehouse  and  they  were  so  engaged  at  the 
time  of  the  accident ;  and  it  is  averred  that,  besides  this  contractual 
relationship,  the  Molasses  Company  and  the  Everetts  jqintly  owned, 
controlled  and  managed  the  drays  and  floats  so  engaged  in  hauling 
the  molasses. 

Defendants  plead  the  general  issue,  and  represent  that  if  any 
damage  resulted  to  plaintiff  it  was  brought  about  by  his  own 
negligence. 

It  was  not  a  jury  trial,  and  the  Judgment  of  the  court  below  was  for 
defendants,  from  which  this  appeal  is  prosecuted. 
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Plaintiff  was  an  old  man,  between  sixty- nine  and  seventy  years  of 
age.  His. sight  apparently  was  not  good,  or  he  was  safferinc;  in  some 
way  from  his  eyes,  for  the  evidence  discloses  that  he  was  wearing 
green  spectacles,  with  side  glasses.  Jnst  why  he  wore  these  glasses 
is  not  told.  He  was  on  the  street,  engaged  in  his  nsnill  avocation- 
trading  on  a  small  scale,  bnying  small  quantities  of  comoEiodities  to 
sell  again  without  delay  at  a  small  profit,  a  kind  of  peddlinc:  basiness. 
Sometimes,  he  says,  he  would  sell  a  carload  of  some  stuff  or  other  on 
commission.  He  had  just  bought  a  box  of  peaches  and  was  carrying 
it  under  his  arm  intending  to  sell  it.  He  had  been  well-to-do  is 
days  gone  by,  but  was  not  at  the  time  of  the  accident  in  g^ood  cir- 
cumstances. 

He  had  a  right  to  be  on  the  streets  and  it  was  not  negligence,  or 
want  of  prudence,  or  care,  on  his  part  to  be  there  even  though  be 
found  it  necessary  to  protect  his  eyes  with  green  glasses.  There  is 
no  pretence  that  he  could  not  see,  or  see  well  enough  to  justify  bis 
being  out  alone.  He  testified  his  hearing  was  good  and  that  he  could 
see. 

Pedestrians  are  entitled  to  the  right  of  way  on  the  side- walks  or 
banquettes  of  the  city.  That  is  what  the  side -walks  are  dedicated, 
constructed  and  maintained  for.  Ordinary  cafe  is  to  observed  by 
those  using  the  same  to  avoid  danger,  but  not  tihe  same  alertness  is 
required  of  them  as  is  the  case  when  they  cross  streets  where  vehi- 
cles, street  cars,  etc.,  have  equal  rights  of  way. 

While  it  is  permitted  to  load  and  unload  drays,  floats  and  other 
vehicles  over  the  banquettes,  such  loading  and  unloading  must  be 
done  with  care  and  precaution,  having  due  regard  for  the  safety 
and  protection  of  passers-by,  those  engaged  in  the  work  remember- 
ing always  that  they  are  temporarily  obstructing,  more  or  less,  s 
thoroughfare  over  which  the  general  public  afoot  has  the  prior  serv- 
itude or  right  of  passage.  It  follows,  as  tersely  stated  by  plaintiff's 
counsel,  that  the  loading  and  unloading  into  and  from  vehicles  over 
the  side -walks  must  be  done  in  such  way  that  the  physically  weak 
as  well  as  the  physically  strong,  the  tenderly  young  as  well  as  the 
maturely  iold,  men  and  women,  whether  young  and*  vigorous,  or  old 
and  feeble,  may  traverse  the  same  in  the  confidence  of  safety. 

Anything  short  of  this  constitutes  negligence  in  those  engaged  in 
such  loading  and  unloading,  and  where  injury  results  to  a  passer-by 
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•SL  conclusive,  certainly  a  clear,  case  of  contributory   negligence  on 
his  part  must  be  made  out  to  free  the  former  from  liability. 

No  such  conclusion  or  clear  case  of  contributory  negligence  on 
part  of  plaintiff  is  made  out  by  the  defence  herein.  We  are  not  able 
to  agree  with  the  conclusions  of  our  learned  brother  of  the  lower 
-court  in  this  regard.  A  careful  consideration  of  the  testimony  leads 
to  a  different  result  than  that  announced  by  him. 

The  float  or  wagon  from  which  the  barrels  of  molasses  were  being 
discharged  into  the  store  of  the  Planters  Molasses  Oompany,  Limited, 
was  standing  close  to  the  curbstone  of  the  side- walk  and  a  skid  was 
ased  down  which  the  barrels  were  rolled.  One  end  of  the  skid  was 
on  the  wagon,  the  other  end  on  the  side- walk.  The  length  of  the 
skid  was  eight  or  ten  feet  and  the  end  of  it  which  rested  on  the  side- 
walk was  from  two  and  a  half  to  three  feet  fr^m  the  door  of  the 
store  through  which  the  barrels  were  to  pass  into  the  building.  The 
heighth  from  the  side-walk  to  the  top  of  the  wagon  where  the  skid 
was  placed  was  about  a  foot  and  a  half.  The  skid  placed  thus 
formed  an  incline.  One  man  only  was  in  the  wagon.  He  manipu- 
lated the  barrels  to  the  point  where  the  skid  rested  on  the  float, 
adjusted  them  on  the  ^kid,  then  loosened  his  hold  and  the  barrels 
rolled  down.  The  weight  of  the  barrels  was  six  hundred  and  fifty 
pounds.  There  can  be  no  doubt  that  the  momentum  gained  by  the 
heavy  barrels  in  going  down  this  incline  was  considerable.  A  sack 
or  bag  folded  was  placed  at  the  inner  end  of  the  skid  to  break  the 
fall  or  force  of  the  barrel  as  it  reached  the  paved  side -walk.  One 
of  defendants,  on  the  stand,  admitted  the  barrels  would  or  may 
run  four  or  five  feet  after  reaching  the  lower  end  of  the  skid. 
This  would  carry  them  clear  into  the  store,  for  the  door  of  that 
building  was  less  than  three  feet  from  the  end  of  the  skid.  For  a 
^barrel  to  roll  from  the  top  of  the  skid  to  the  sidewalk  required,  we 
are  satisfied,  but  an  instant.  The  man  in  the  wagon  who  poised  a 
bari'el  on  the  skid  at  its  upper  end  and  then  sent  it  on  its  downward 
course  was  guilty  of  gross  negligence  in  loosening  his  hold  on  it  at  the 
instant  that  a  pedestrian  was  stepping  opposite  the  lower  end  of  the 
«kid.  That  is  exactly  what  the  driver  of  this  float  did,  and  the  barrel 
which  he  thus  loosened  ran  down  upon  the  plaintiff  just  as  the  latter  * 
was  entering  the  narrow  passage  way  left  on  the  side -walk  between 
the  end  of  the  skid  and  the  door  of  the  building.  It  was  the  duty  of 
this  driver  as  he  poised  the  barrel  preparatory  to  its  downward  flight 
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to  glance  at  the  condition  of  things  at  the  lower  end  of  the  skid  and 
if  he  saw  a  passer-by  about  to  enter  the  space  between  the  skid  and 
the  door  to  hold  the  barrel   nntil  he  had  passed  the  danger  line,  or 
else  call  out  to  him  to  stand  until  the  barrel  had   passed    down  and 
out  of  the  way.     He  did  neither  of  these  things.     He  either  did  not 
glance  down  to  see  if  the  way  was  clear,  or  else  he  carelessly,  with 
almost  criminal  negligence,  loosened  the  barrel  notwithstanding  the 
dangerous  proximity  of  plaintiff  to  the  lower  end  of  tbe  skid.     The 
plaintiff  could  not  have  been  over  a  step  away  from  the  narrow  pas- 
sage left  on  the  sidewalk  and   still  in  motion  toward  it  when  the 
barrel  that  injured  him  left  the  top  of  the  skid.     It  was  much  more 
the   duty  and  care  of  the   driver  of  the  wi^gon  to  take  notice  of 
plaintiff   nearing  the  lower  end  of   the  skid  and  regulate  bis  accioa 
accordingly,  than  it  was  plaintiff's  duty  and  care  to  notice  tbe  driver 
in  the  wagon   and   regulate  his  movement  or  conduct  by  what  die 
driver  was  doing.     The  plaintiff  was  on  the  pabiic  thoroughfare  for 
foot  passengers  and  had  a  right  to  the  occupancy  for  the  moment  of 
that  particular  part  of  the  side-walk  superior  to  that  of  the  barrel  of 
molasses.     He  had  a  right  to  expect,  even  if  he  noticed  the  barrel 
poised  on  the  skid  at  the  wagon  end  of  it,  that  the  driver  would 
recognize  his  superior  right  of   way  and  of   passage  and  hold   Che 
barrel  until  he  had  exercised  it.  It  will  not  do  to  say  that  the  plaintiff, 
seeing  the  skid  and  noticing  the  driver  and   the  barrels,  mast  stop 
and  make  inquiry  as  to  the  intentions  of  the  driver  with  respect  to 
sending  the  barrel   down  at  that  particular  instant  of  time,     lie 
obligation  rested  decidedly  on  the  driver  to  give  warning  to  plaintiff, 
or  else  hold  the  barrel  in  his  grasp  an  instant  longer. 

The  plaintiff  testified  he  did  not  see  the  barrel  until  it  struck 
him,  that  no  warning  was  given  him,  no  hand  was  put  upon  him  or 
signal  made  to  him  to  stop.  He  says  he  wss  noticing  in  front  of  him 
as  he  walked  along  and  was  exercising  the  ordinary  care  of  a  pedes* 
trian.  A  witness  for  the  plaintiff,  who  saw  the  accident,  says  he  bad 
just  passed  the  end  of  the  skid  himself;  no  one  was  there  prevent- 
ing people  from  passing,  nor  stopping  the  barrels  or  impeding  their 
force  as  they  came  down  the  skid ;  nor  was  any  warning  or  notice 
given.  He  testified,  too,  that  the  colored  man  on  the  float  shoved 
the  barrel  on  the  skid  without  regard  to  consequences. 

A  witness  for  the  defence,  employed  by  the  defendant  company, 
denies  the  driver  shoved  the  barrel,  and  asserts  that  the  barrel  had 
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left  the  hands  of  the  driver  at  the  time  plaintiff  attempted  to 
pass.  It  is  immaterial  whether  the  barrel  rolled  down  of  its  own 
momentnm  or  its  speed  was  accelerated  by  a  shove  at  the  upper  end 
of  the  skid.  Nor,  in  our  view,  is  it  of  consequence  that  the  barrel 
bad  been  started  on  its  flight  downward  as  plaintiff  essayed  to  pass.. 
It  should,  we  hold,  have  been  held  by  the  driver  at  the  upper  end  of 
the  skid  until  the  possibility  of  danger  to  plaintiff  had  passed,  until 
the  latter  had  been  called  to  stop  and  bad  stopped,  or  had  moved  on 
beyond  the  danger  point. 

Another  witness  for  tbe  defence,  also  an  employee  of  defend- 
ant company,  says  he  put  his  hand  on  plaintiff  to  stop  him  as  the 
barrel  was  coming  dbwn,  and  that  plaintiff  would  not  have  been 
bnrt  had  he  stopped  when  he  did  this.  He  admits,  however,  that 
when  he  touched  him  the  barrel  was  half  way  down  the  skid  and 
plaintiff  was  right  at  the  end  of  the  skid,  and  it  was  too  late  to  hold 
him  out  of  harm's  way.  As  opposed  to  this  plaintiff  testifies  that 
no  one  put  his  hand  on  him  or  tried  to  stop  him,  and  John  Everett^ 
one  of  the  defendants,  who  was  present  and  in  a  few  feet  of  the 
place  where  the  accident  occurred,  stated  on  the  stand  that  he  knew 
of  no  effort  made  to  stop  plaintiff,  and  that  he  gave  plaintiff  no 
warning. 

There  was  conflict  of  testimony  as  to  the  velocity  with  which 
the  barrel  moved  down  the  incline.  However  this  may  be,  results 
speak  for  themselves.  It  was  moving  with  force  enough  to  break 
plaintiff's  leg.  To  have  done  this  its  velocity  must  have  been  great 
enough  to  come  down  the  skid  in  an  instant  of  time — too  swift  to 
enable  plaintiff  to  escape  it  when  turned  loose  above  just  as  he  was 
stepping  in  front  of  the  skid  below.  If  the  force  of  the  barrel  was 
sufficiently  great  to  break  plaintiff's  leg,  it  is  improbable  that  he 
could  have  stopped  it  had  he  made  an  effort  to  do  so  as  it  approached 
him.  On  this  point  the  witness  Connors,  sworn  for  the  defence^ 
says:  '*  Just  as  the  barrel  left  the  driver's  hands  I  turned,  and  Mr. 
Mahan  had  thrown  down  his  hands  as  if  to  prevent  the  barrel  from 
hitting  him."  Yet  it  did  strike  him  and  with  force  enough  to  break 
his  leg. 

We  find  the  case  to  be  with  the  plaintiff  and  the  judgment  appealed 
from  must  be  reversed. 

John  and  Peter  Everett  alone  are  responsible,  however.  There  is 
no  case  against  the  other  defendant,  the  Planters'  Molasses  Com- 
pany, Limited. 
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The  driver  of  the  float  whose  negligeDce  caused  the  accident  was 
in  the  employment  eolely  of  the  Everetts.  He  had  no  eoimectioii 
with  the  Molasses  Company,  and  that  corporation  are  not  liable  lor 
his  fault.  While  the  molasses  belonged  to  the  company  and  was 
being  hauled  to  their  store,  the  hauling  was  done  under  contract  with 
the  Everetts,  who,  as  boss  draymen,  were  independent  contractors. 
A  contractor  is  not  liable  for  the  negligent  or  improper  execution  of 
the  work  by  the  contractor.  Woods  on  Master  and  Servant,  p.  593; 
Farren,  Tutor,  vs.  Sellers  &  Co.,  39  La.  An.  1011. 

As  to  the  quantum  of  damages,  we  think  one  thousand  dollan 
sufficient  compensation  for  the  iniuries  sustained  by  plaintiff. 

For  the  reasons  assigned,  it  is  ordered,  adjudged  and  decreed  that 
the  judgment  appealed  from,  in  so  far  as  the  Planters'  Molasses 
Company,  Limited,  is  concerned,  be  affirmed;  but  in  so  far  as  John 
and  Peter  Everett  are  concerned,  that  said  judgment  be  annalled, 
avoided  and  reversed,  and  it  is  now  ordered  and  decreed  that  plain- 
tiff do  have  and  recover  of  said  John  and  Peter  Everett,  in  solido, 
the  sum  of  one  thousand  dollars  with  legal  interest  from  this  date, 
together  with  costs  of  both  courts,  except  those  incurred  in  making 
the  Molasses  Company,  Limited,  a  party. defendant,  which  must  be 
borne  by  the  plaintiff. 


No.  12,917. 

State  of  Louisiana  ex  rel.  Toilet  Supply  Co.,  Ltd.,  vs.  Hon. 
F.  A.  Monroe,  Judge,  and  Robert  J.  Douglas. 

Tbe  writ  of  sequestration  wh lob  Issued  in  the  case  covered  property  the  value 
of  which  the  Judge  of  tbe  District  Court,  after  hearing  evidenoe,  fixed  at  leM 
than  two  thousand  dollars. 

All  parties  interested  acquiesced  in  the  value  as  flxed.  An  appeal  will  not  lie  to 
this  court  tor  want  of  jurisdiction  from  an  order  permitting  the  defendant  to 
bond  property  when  its  value  is  less  than  two  thousand  dollars. 

A  writ  of  certiorari  Issued  in  aid  of  the  application  for  a  writ  of  mandamus  does  not 
present  other  issues  than  those  raised  in  the  application  for  the  mamdamms. 


0 


N  APPLICATION  for  Writs  of  Mandamus  and  CeHiorari, 


"Robert  J.  Moloney  for  Relator. 


Respondent  Judge  per  se. 
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J.  D.  Kieman  for  Respondent,  Douglas. 


Submitted  November  7,  1898. 

Opinion  banded  down  November  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  relator  brought  suit  claiming  that  the  secretary 
■and  treasurer  of  the  company  had  in  his  possession,  in  virtue  of  bis 
office,  all  its  property. 

That  its '<  secretary  and  treasurer"  circulated  reports  that  the 
<;ompany  was  insolvent,  and  had  gone  out  of  business. 

The  relator  also  averred,  that  the  '*  secretary  and  treasurer  "  was 
conducting  relator's  business  in  the  name  of  the  ''Towel  Deli  very 
Oompany,"  a  fictitious  firm,  of  which  its  ''  secretary  and  treasurer" 
was  the  only  member,  and  using  the  property  of  the  coucem  for  his 
individual  account,  and  thereby  causing  it  great  and  irreparable 
injury. 

Relator,  having  made  the  usual  averments  for  a  writ  of  sequestra- 
tion, obtained  it,  and  had  the  property  sequestered. 

Relator  prayed,  also,  for  a  writ  of  injunction  enjoining  and  pro- 
hibiting its  ''secretary  and  treasurer"  from  injuring  relator  in  its 
business,  and  from  collecting  the  revenues  of  the  company;  and 
upon  the  prayer,  the  writ  of  injunction  was  issued. 

The  relator  alleges  that  thereupon  the  civil  sheriff  took  into  his 
possession  all  its  property — i.  e.,  the  property  of  the  Toilet  Supply 
Company,  Limited,  found  in  the  possession  of  its  secretary  and 
treasurer. 

On  the  29th  of  June,  the  defendant  secretary  and  treasurer  moved 
to  bond  the  writ  of  sequestration.  The  court  granted  the  motion  in 
July,  1898 ;  relator  alleging  that  the  property  was  worth  more  than 
two  thousand  dollars,  moved  for  a  suspensive  appeal. 

The  court  refused  to  g^rant  him  the  appeal  for  which  he  applied. 
The  relator  alleged  various  grounds  upon  which  he  relies  to  sustain 
his  appeal,  and  applied  for  writ  of  mandamus  and  certiorari  to  compel 
the  judge  of  the  District  Court  to  grant  him  a  suspensive  appeal. 

The  respondent  judge  avers,  in  answer  to  the  rule  nisi  issued  by 
this  court,  that  the  property  sequestered  consisted  of  toilet  stands, 
towels  and  similar  articles  of  property,  in  the  hands  of  some  bun- 
74 
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dreds  of  sabscribers,  who  were  to  pay  a  small  sum  monthly  for  the 
use  and  for  replenishing  the  supply ;  that  at  the  time  of  the  infltitn- 
tion  of  the  soit  by  the  relator,  the  Toilet  Snpply  Company,  the  bosi- 
nesB  appeared  to  have  been  farmed  out  to  the  defendant  ^'Becrecary 
and  treasarer,"  who,  with  the  president  of  the  company,  and,  it  may 
be,  a  third  person  nominally,  were  the  only  persons  interested. 

That  relator,  who  was  plaintiff  in  the  suit,  by  means  of  the  writ  of 
injunction  and  sequestration,  issued  ex  parte,  sought  to  deprive  the 
defendant  Douglas,  **  secretary,"  of  his  means  of  earning  a  liveli* 
hood,  and  to  destroy  the  business  itself.     . 

It  appears  that  the  application  of  the  defendant  to  bond  was  made 
within  the  legal  delay,  after  the  sheriflThad  made  the  seizures  ordered 
and  the  court  had  heard  evidence  enabling  it  to  fix  amount  of  the 
bond.     It  was  bonded. 

Further,  the  court  a  qua  says,  that  the  question  is  one  relating 
exclusively  to  a  value  in  money,  and  that  plaintiff,  the  president^ 
R®SK>  CAQ  iiot  sustain  an  injury  not  to  be  compensated  in  money. 

Robert  J.  Douglas,  secretary,  made  one  of  the  respondents,  set 
forth,  that  the  value  of  the  property  sequestered  is  less  than  two 
thousand  dollars,  and  that  this  court  Is  without  jurisdiction. 

The  gravamen  of  relator's  complaint  is,  that  the  court  a  qvta 
refused  to  grant  it  an  order  of  appeal,  authorizing  him  to  take  a  bus- 
pensive  appeal  from  the  judgment  of  the  court,  which  order  per* 
mitted  Robt.  J.  Douglas,  defendant  in  the  sequestration  proceed- 
ings, to  bond  the  property  sequestered  in  the  suit. 

After  hearing  evidence,  the  District' Court  fixed  the  value  of 
all  the  property  at  fifteen  hundred  dollars. 

The  plaintiff  in  the  suit,  who  is  the  relator  here,  did  not  enter  any 
objection  whatever  of  record  to  the  value  fixed. 

On  the  contrary,  some  delay  having  arisen  after  the  defendant's 
motion  to  bond  had  been  filed,  in  order  that  the  court  might  fix  the 
value  of  the  property,  plaintiff  assumed  that  defendant  had  lost  his 
right  to  bond,  because  of  that  delay,  and  he,  thereupon,  moved  the 
court  to  permit  him  to  bond. 

In  his  application  to  bond,  he  alleged  the  amount  at  which  the 
court  had  fixed  the  value  of  the  property,  and  asked  to  be  permitted 
to  furnish  a  bond  therefor  without  making  any  allegation  regarding 
its  insufficiency  in  amount. 

We  take  it  that  all  parties  concerned  considered  a  bond  of  fifteen 
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handred  dollars  to  be  enough  to  protect  all  of  plaintiff's  and  relator's 
demands. 

This  court  is  without  jurisdiction  of  questions  relating  to  the  writ 
of  sequestration.  It  is  manifest,  that  no  suspensive  appeal  will  lie 
to  this  court  from  an  order  permitting  a ^  defendant  in  sequestration 
proceeding  to  bond  when  the  whole  property  involved  in  the  suit  is 
of  value  less  than  two  thousand  dollars. 

With  reference  to  the  writ  of  injunction  which  was  issued  in  the 
case.  The  defendant  had  made  no  application  to  bond  it,  or  to  set 
the  writ  aside  upon  bond.  No  question  arises  in  matter  relating  to 
the  Injunction. 

So  far  as  disclosed  by  the  record,  it  remains  in  full  force  and  effect 
before  the  District  Court. 

The  relator,  in  the  prayer,  sets  forth  that  a  certified  copy  of 
all  the  proceedings  in  the  case  should  be  sent  to  the  court,  to  the 
end  that  their  validity  may  be  ascertained. 

We  take  it,  that  the  prayer  and  allegation  were  made  in  aid  of  the 
application  for  a  writ  of  mandamus,  to  compel  the  District  Judge  to 
grant  a  suspensive  appeal.     No  other  remedy  is  prayed  for. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  application 
in  this  case  for  writs  of  mandamus  and  certiorari  be  dismissed  for 
want  of  jurisdiction;  that  the  rule  nisi  which  issued  in  the  case 
be  discharged  and  set  aside,  at  relator* s  costs. 


No.  12,901. 
State  of  Louisiana  vs.  Dennis  Hopkins. 

The  only  point  presented  on  appeal  related  to  evidence  of  a  fact  that  did  not  afford 
ground  to  reverse  the  verdict. 

ON  APPEAL  from  the  Seventh  Judicial  District  Court  for  the  Parish 
of  Madison.     Montgomery,  J, 


M.  J,  Cunningham,  Attorney  General,  and  Wm,  8,  Holmes  for  Plain* 
tiff.  Appellee. 

Snyder  A  Spencer  lot  Defendant,  Appellant. 


Submitted  on  briefs  November  12,  1898. 
Opinion  handed  down  November  21,  1898. 
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The  opinion  of  the  court  was  delivered  by 

Brbaux.  J.  Tee  defendant  was  indicted  for  marder  on  the  25tii 
day  of  January,  1898. 

He  was  arraigned  and  pleaded  not  guilty  on  the  5th  day  of 
February  following. 

In  July  of  1898  he  was  tried  and  a  verdict  of  guilty  ''withont 
•capital  punishment "  was  returned  by  the  jury. 

Only  one  bill  of  exceptions  was  taken  during  the  trial,  and  it  sets 
forth  that  the  court  was  requested  to  charge  that  when  a  person  is 
engaged  in  quarreling  with  another,  and  some  one  at  a  diarance  in- 
formed of  the  quarrel  awaits  for  the  persons  [quarreling  and  volan- 
tarily  engages  in  the  quarrel,  this  third  person  must  be  held  to  have 
provoked  the  quarrel,  and  not  one  or  the  other  of  the  persona  en- 
gaged in  the  quarrel. 

The  record  also  contains  the  following : 

*'The  prisoner,  in  open  court,  requested  that  he  be  sent  to  the 
'  State  penitentiary '  for  safe  keeping,  which  request  was  granted 
by  the  court,  and  the  sheriiT  was  ordered  to  convey  him  *•  to  the 
State  penitentiary  at  Baton  Rouge.'  " 

There  is  a  receipt  of  record  showing  that  the  defendant  is  in  the 
penitentiary.  The  accused  is  not  represented  by  counsel  before  this 
court. 

We  are  not  informed  of  the  reason  which  influenced, the  accused 
to  seek  safety  in  the  penitentiary. 

In  view  of  the  gravity  of  the  case  we  gave  consideration  to  the 
ruling  of  the  trial  judge  as  shown  by  the  bill  of  exceptions  before 
mentioned,  and  we  do  not  dismiss  the  appeal. 

On  the  Mbbtts. 

The  refusal  of  the  District  Judge  to  instruct  the  injury  as  requested 
was  proper  in  our  view.  The  inscrnction  was  not  possible  without 
assuming  that  the  facts  set  forth  in  the  requested  charge  had  been 
proven  on  trial.  It  was  a  matter  of  fact,  which  did  not  involve  any 
principle  of  law. 

The  case  of  defendant  was  not  prejudiced  by  the  refusal. 

The  bill  of  exceptions  recites  that  the  court  instructed  the  jury 
that  they  were  the  exclusive  judges  of  the  evidence,  and  if  they 
found  from  the  evidence  that  the  accused  provoked  the  difficulty 
and  **'  slew  the  deceased  he  would  not  hs  entitled   to  use  the  plea  of 
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Belf- defence  "  to  obtain  an  acquittal,  bat  as  to  whether  he  '*  did 
provoke  the  difficulty  "  or  not,  the  <*  jary  most  determine  from  the 
evidence." 

This  charge  correctly,  as  we  take  it,  presented  the  law  of  the  case. 
The  sufficiency  of  the  proof  of  facts  stated  was  a  question  for  the 
jury  to  determine. 

An  expression  of  opinion  by  the  court  as  to  what  had  been  proven> 
would  have  been  an  instruction  regarding  the  facts  of  the  case. 

The  issues  before  us  do  not  justify  us  in  setting  aside  the  verdict 
and  sentence. 

The  judgment  is  affirmed. 


No.   12,888. 
RosBTTA  Gravel  Paving  and  Impbovembnt  Company  vs.  Oity  of 

New  Orleans. 

Plaintiff's  witnesses  sustained  his  claim,  under  the  contract  for  services  rendered' 
during  three  months  on  Washington  street.  The  report  of  one  of  defendant's 
officers,  and  a  certificate  Issued  thereon,  showed  that  all  needful  repairs  had 
been  made  up  to  within  a  few  days  prior  to  the  end  of  those  three  months. 

I/glel:  That  this  claim  was  properly  allowed  by  the  District  Court. 

Plaintiff  failed  to  show  full  compliance  with  the  contract  for  two  of  the  months 
claimed,  and  the  preponderance  of  proof  sustain  defendant's  claim  of  failure 
of  plaintiff  to  comply  with  his  contract  as  to  these  months. 

J/eld:  That  plaintiff's  claim  for  these  months  was  properly  rejected. 

Interest  Is  due,  from  the  time  the  debt  became  due  and  exigible  as  against  a 
municipal  corporation ;  If  it  have  in  Its  treasury  the  amount  provided  for  Its 
payment. 

APPEAL  from  the  Civil  District  Court  for  the   Parish   of  Orleans. 
ThSard,  J. 


FarraVy  Jonas j  Kruttsachitt  &  Ourley  for  Plaintiff  and  Appellee. 


Sam'l  L,  QUmore,  City  Attorney,  and  W,  B.  Sommerville^  Assist 
ant  City  Attorney,  for  Defendant  and  Appellant. 


Submitted  on  briefs  November  11,  1898. 
Opinion  handed  down  November  21,  1898. 
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The  opioion  of  the  court  was  delivered  by 

Bbeaux,  J.     Plaintiff  claims  two  thousand  five  hundred  dollazB  of 
defendant  as  having  been  earned  by  it  under  a  contract,  whereby  it 
was  to  keep  and  maintain   in   good  order  Washington  street,  from 
Hagazine  to  Carrollton  avenue,  for  a  term  of  five  years,  at  the  rate 
of  five  hundred  dollars  a  month,  to  be  paid  by  the  defendant.     All 
the  payments  have  boen  made  except  for  the  last  five  months — i.  e., 
for  April,  May,  June,  July  and  August,  1896.     The  judge  of  the  Dis- 
trict Court  gave  judgment  ifi  favor  of  the  company  for  the  months 
of  April,   May  and   June,  and  rejected  plaintiff's  demand  for  the 
months  of  July  and  August. 

The  defendant  prosecutes  this  appeal  from  the  judgmen;t.  The 
plaintiff  in  the  court  prayed  for  a  judgment  for  the  whole  amoont  it 
claims  as  due. 

There  were  153  days  during  the  five  months  for  which  payment  is 
demanded. 

Plaintiff  claims  that  the  following  is  sustained  by  the  testimony  of 
his  witnesses : 

269  days' laber  on  the  street  at  ll.fiO $103  50 

67  days  of  sprinkling  at  $2.40 IGO  80 

693  94-100  cubic  yards  of  gravel  at  $2.60 |,2S4  85 

Total $1,948  15 

(without  taking  into  account  the  operation  of  a  steam  roller  for 
thirteen  days.) 

And  that  during  this  period  there  were  seventy  rainy  days  on 
which  sprinkling  to  allay  the  dust  would  have  been  useless. 

There  is,  on  the  other  band,  evidence  of  record  on  the  part  of 
defendant  showing  that  at  times  there  was  not  sufficient  sprinkling 
of  the  street.  Two  witnesses  testified  that  for  two  of  the  months, 
July  and  August,  there  was  no  sprinkling  done  at  all. 

With  reference  to  the  other  months,  April,  May  and  June,  in  addi- 
tion to  plaintiff's  evidence,  there  is  the  testimony  of  the  City  En- 
gineer, who,  in  compliance  with  the  City  Council,  examined  the 
street  in  May,  also  in  the  early  part  of  June,  and  found  it  in  a  poor 
condition. 

In  his  report  to  the  chairman  of  the  committee,  after  his  examin- 
ation, he  states  in  what  respect  there  was  a  failure  on  the  part  of 
plaintiff  in  executing  the  contract. 

But  later,  in  June,  another  officer  of  the  public  works  department 
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znade  an  iospection  and  reported  to  the  engineer  that  the  street  was 
in  proper  condition.  Whereopon  the  engineer  issued  a  certificate 
to  the  chairman  of  the  finance  committee  certifying  that  the  plain- 
tiff had  '*  repaired  Washington  street  from  Magazine  to  Carrollton 
avenue"  in  accordance  with  its  contract  dated  June  5,  1808,  for  the 
maintenance  of  the  same. 

We  gather  from  the  testimony  that  the  needful  repairs  had  been 
made  after  the  first  inspection  (but  prior  to  the  last  inspection), 
just  alluded  to  upon  which  certificate  issued  to  plaintiff  in  order  that 
it  might  collect  amount  due. 

Taking  and  weighing  together  the  reports  and  certificates  of 
defendant's  ofiOicers  and  the  evidence  of  plaintiff,  we  think  they 
sustain  as  correct  the  judgment  from  which  the  appeal  was  taken. 

In  our  view  the  testimony  as  relates  to  the  two  last  months,  would 
not  sustain  any  change  of  the  decree. 

Two  of  defendant's  witnesses  testify  that  sprinkling  was  entirely 
neglected  during  these  two  months,  and  that  there  was  an  absolute 
failure  to  comply  with  the  contract.  Others,  not  as  positive  in  giv- 
ing their  testimony,  yet  have  testified  to  partial  failure  in  the  work 
of  keeping  up  the  street. 

Plaintiff's  report,  taken  from  its  own  books,  shows  that  there  was  no 
sprinkling  done  in  August,  and  charges  up  the  work  of  one  man  on 
the  street  for  that  month.  In  July  there  were  twelve  or  thirteen  days 
of  sprinkling  and  the  work  of  two  men.  Should  we  take  this  report 
alone,  without  considering  other  testimony,  there  would  not  have 
a  full  compliance  with  the  contract.  This  failure,  and  the  direct 
testimony  of  two  witnesses  of  non-compliance,  are  sufficient,  we 
think,  in  sustaining  the  position  that  the  judgment  should  not  be 
amended. 

We  note  that  the  plaintiff  claims  to  have  expended  more  than  the 
amount  allowed  by  the  judgment  for  the  five  months. 

We  have  no  reason  to  assert  that  there  was  less  expended  than 
alleged,  and  that  the  amount  expended  was  not  sufficient  for  June 
and  preceding  months,  but  the  evidence  does  not  give  rise  to  the 
inference  that  the  expenses  should  include  the  last  two  months  as 
months  for  which  they  had  been  made. 

There  were  due,  we  have  reasons  to  infer,  for  months  of  April, 
May  and  June,  and  months  preceding,  and  are  not  to  be  charged  to 
July  and  August  of  1896, 
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The  defendant  complains  of  the  interest  allowed,  which  was  5  per 
cent,  from  each  month  as  the  respective  amounts  became  dae. 

The  defendant  contends  that  as  the  contract  does  not  call  for  inter- 
est it  should  not  be  allowed.  It  was  admitted  of  record  that  the  city 
had  made  provision  for  the  payment  of  the  plaintiff  under  the  con- 
tract. This  case  does  not  fall  within  the  grasp  of  Fernandez  va. 
Oity,  42  An.,  p.  1,  in  which  there  was  no  money  in  the  treasury  to 
pay  claim. 

The  amount  was  due  and  exigible  at  the  end  of  each  month. 

All  debts  bear  5  per  cent,  interest  from  the  time  they  becoaie  due, 
unless  it  is  otherwise  stipulated. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  at  appellant's  costs. 


12,796. 
-goTife  The  State  vs.  Ohablbb  Marshall 

I  50  U8S         TheYalidityve/»<m  of  the  ordinance  under  which  the  defendant  was  fined,  {pave 

^Yjfi^  rise  to  the  issues  involved. 

\\S     859'        The  ordinary  use  of  property  can  not  be  interfered  ^Ith  by  assuminff  that  It  it  a 

nuisance  per  se. 


0 


N  APPEAL  from  the   Sixth  Recorder's  Oourt  of  New  Orleans, 
Amanld,  J. 


A.  K,  Blackmar,  amicus  curim. 


Den^gre,"^ Blair  dt  Den^gre  for  Defendant  Appellant. 


Argued  and  submitted  June  13,  1898. 
Opinion  handed  down  June  20,  1898. 
Rehearing  refused  (reasons  assigned)  December  5,  1898. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  Defendant  complains  of  an  ordinance  adopted  by  the 
city  of  New  Orleans  on  the  ground  that  it  is  unreasonable,  arbitrary, 
oppressive  and  unconstitutional.  It  was  adopted  over  the  mayor's 
veto.    The   ordinance   denounces  as  a  nuisance  the  parking  of  can 
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and  trains  on  the  nentral  groande  of  **  Elyaisn  Field  Avenue."  It 
seeks  to  make  it  unlawful  for  a  ''  railroad  company  to  permit  its 
engines  cars  or  trains  of  cars  to  remain  standing  upon  any  portion  of 
the  ground  known  as  *  Elysian  Field  Avenue  or  the  *  neutral  ground' 
between  the  levee  and  Miro  street,  except  so  far  as  may  be  done  by 
traina  in  motion.*^     (Italics  ours.) 

The  remaining  section  of  the  ordinance  sets  forth  the  penalty  for 
its  violation,  which  shall  not  exceed  twenty -five  dollars  or  imprison- 
ment for  more  than  thirty  days,  or  both,  **  each  day  that  said  engines, 
cars  or  trains  of  cars  shall  reman  so  standing  constituting  a  separate 
oifence." 

On  the  trial  in  the  Recorder's  Court  the  defendant  offered  docu- 
mentary evidence  to  prove  that  the  so-called  *'  neutral  ground  "  is 
the  property  of  the  Pontchartrain  Railroad  Company  since  more 
than  sixty  years. 

The  evidence  consisted  of  a  deed  of  sale  signed  by  Bernard  Mar- 
igny  as  vendor  and  the  railroad  company  as  vendee.  Copies  of  doc- 
uments were  also  offered  to  prove  the  right  of  the  vendor  as  owner 
previous  to  this  sale. 

This  evidence  was  ruled  out  and  excluded  by  the  court.  To  the 
ruling  the  defendant  excepted,  reserved  his  bill  of  exceptions  and 
annexed  thereto  certified  copies  of  the  evidence  and  made  them  part 
of  the  bills  of  exceptions.  But  during  the  trial  parol  evidence  of 
possession  of  this  strip  by  the  railroad  company  was  heard.  The^ 
record  does  not  show  that  plaintiff  objected  to  its  admissibility. 

The  evidence  discloses  that  on  the  twenty -fourth  day  of  Februarys 
last  four  box  cars  remained  several  hours  on  the  track  of  the  Louis- 
ville &  Nashville  Railroad — i.  e.,  on  the  so-called  neutral  ground  of 
the  Pontchartrain  Railroad  Company. 

After  the  case  had  been  submitted  the  accused  was  fined  ten  doU 
lars  by  the  recorder  and  in  default  of  the  payment  of  the  fine  to 
imprisonment  in  the  parish  prison  for  the  term  of  ten  days. 

From  the  sentence  the  accused  prosecutes  this  appeal. 

At  the  outset  we  desire  to  have  it  understood  that  our  jurisdiction 
is  limited  on  this  appeal  to  a  determination  of  the  question  of  the 
validity  of  the  ordinance  and  of  the  constitutionality|or  legality  of  the 
fine  Impose.  We  can  only  reiterate  that  which  our  decisions  have 
repeatedly  held,  and  that  which  the  article  of  the  Constitution  clearly 
announces :  the  issue  on  appeal  in  cases  such  as  the  one  before  us  for 
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decision  is  restricted  to  the  constitutionality  or  legality  of  the  fine 
imposed. 

In  determining  the  issoes  before  us,  the  fact  (under  the  Constlta- 
tion  recently  adopted  *'  the  facts  ")   making  clear  the  illegality  or 
nnconstitutionality  of  the  ordinance  are  reviewable.     '*  The  law  and 
the  fact"   are   before  court,  proving   or  disproving  the   illegality 
charged.     The    plaintiff    contends    as    relates    to    the    *^fact"    of 
ownership   of  the   so-called   '*  neutral  ground"    that  the  evidence 
is  not   properly   before  us,   having  been  excluded.     Tt    was    not, 
as  we  read  the  record,  all  excluded.    There  is  enough  of  record  to 
prove  that  unquestionably  the  Pontchartrain  Railroad  Company,  as 
relates  to  issues  here,  was  the  owner  of  the  *'  strip  of  land  "  to  which 
attention   of    the   council  was  directed    when   the   ordinance    was 
adopted.  No  attempt  was  made  to  have  the  oral  testimony  excluded 
which  was  offered  to  prove  its  title  and  no  offer  was  made  to  rebut 
the  testimony  showing  possession   and   title.     The  message  of  the 
Mayor  informing  the  council  of  his  veto  of  the  ordinance  as  illegal 
(a  veto  it  appears,  sent  in,  with  the  advice  of  the  City  Attorney) 
refers  to  the  '*  neutral  ground"  as  the  property  of  the  railroad  com- 
pany.  There  was  other  evidence  regarding  its  title  admitted  without 
objection.     We  feel  justified  in  considering  the   ordinance   as  one 
applying  to  the  owner  of   the  property,  the  *'  neutral  g^round  "  to 
which  it  (the  ordinance) ,  it  terms,  refers. 

We  take  up  the  ordinance  under  which  the  penalty  was  imposed. 

In  our  judgment  the  parking  or  collecting  two,  three  or  more  cars 
at  a  place  on  a  railroad  track  is  not  necessarily  a  nuisance.  Plain- 
tiff proposes,  under  the  terms  of  the  ordinance,  to  prevent  all 
parking  within  certain  limits.  Unless  it  is  shown  in  what  respect  the 
parking  is  a  nuisance,  it  is  not  permissible  to  assume  that  it  is  a 
nuisance.  The  ordinance  of  a  city  can  not  transform  into  a  nuisance 
that  which  is  not  injuriously  discomforting  to  others.  Tiedeman's 
Limitations,  122a. 

'^  It  is  true  one  can  not  lawfully  use  his  property  in  such  a  man- 
ner as  to  injure  another,  but  a  particular  use,  which  may  or  may  not 
result  in  creating  a  nuisance  according  to  circumstances,  can  not 
be  declared  such  in  advance.  The  question  when  it  may  or  may 
not  become  a  nuisance  within  some  provision  of  law  must  be  set- 
tled as  one  of  fact  and  not  of  law."  Grossman  vs.  Oity  of  Oak- 
land, 41  Pacific  Reporter,  6|  6. 
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There  is  nothing?  of  record  giving  rise  to  the  iaference  that  the 
parking  of  cars  is,  of  itself,  injurions  to  the  public.  To  suppress 
parking  altogether  it  would  be  necessary  to  make  it  appear  in  some 
way  that  it  is  a  nnisance.  For  illastration :  The  city  has  the  power 
to  regulate  the  rate  of  speed  railroad  cars  shall  run  through  its 
limits,  but  it  has  not  the  power  to  adopt  such  regulations  as  to  speed 
as  would  needlessly  interfere  with  its  business. 

Upon  the  same  principle  it  has  the  power  to  regulate  the  parking 
of  cars,  but  it  has  no  power  to  put  a  stop  to  it  entirely  on  the 
hypothesis  that  it  may  become  a  nnisance. 

The  evidence  shows  that  the  parking  of  cars  is  a  matter  of  neces- 
sity, particularly  in  transporting  freight;  that  the  property  of  the 
railroad  would  be  rendered  almost  valueless  if  parking  cars  was 
entirely  stopped.  We  do  not  for  an  instant  imagine  that  it  was 
ever  intended  by  the  legislator  to  permit  municipal  corporations  to 
destroy  a  right  on  mere  assumption,  without  the  least  showing  that 
the  act  was  in  itself  a  nuisance. 

In  the  case  before  us  there  is  affirmative  evidence  of  record,  prov- 
ing that  it  is  not  a  nuisance  per  Be. 

Furthermore,  it  appears  that  it  was  in  contemplation  of  the  Ooun- 
'Cil,  in  adopting  the  ordinance,  to  make  it  unlawful  for  the  railroad 
company  to  permit  its  <*  engines,  cars  or  trains  of  cars  to  remain 
standing  upon  any  portion  of  the  ground  "  designated  in  the  ordi- 
nance.    See  prior  quotation  from  the  ordinance. 

This  prohibition  is  not,  as  we  appreciiCte  it,  directed  against  the 
blocking  of  intersecting  streets.  It  is  conceded  that  all  the  inter- 
secting streets  and  crossings  are  free  enough,  and  that  there  is  not 
any  interference  with  them  by  the  railroad  company.  There  is  an 
exception  to  the  sweeping  restraint  of  the  ordinance,  which  we  copy 
from  the  section:  '-  Except  in  so  far  as  may  be  done  by  the  train  in 
motion.'' 

The  exception  or  provision  is  far  from  being  plain.  It  adds  noth- 
ing to  the  meaning  of  the  section.  The  enactment,  as  we  take  it 
was  intended  as  a  ''move  on"  ordinance,  applied  to  railroads.  Well 
enough  in  itself  if  it  were  not  that  the  .transportation  of  freight  and 
the  carrying  of  passengers  require  that  they  shall  '^  remain  stand- 
ing "  at  one  place  a  reasonable  length  of  time. 

We  are  compelled  to  decline  to  give  the  sanction  of  this  court  to 
an  ordinance  so  needlessly  restraining  in  its  character.    If  enforced 
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as  written  it  would  operate  as   an  interference  with  commerce   and 
travel. 

A  road  existing  nnder  legislative  grant  can  not  be  Interfered  with 
and  any  of  its  operations  treated  as  a  nnisance  unless,  upon  examina- 
tion, it  appears  that  it  is  a  nuisance.  The  action  of  the  municipality  ^ 
declaring  that  an  act  is  a  nuisance  may  give  rise  to  a  prima  facie^ 
but  not  to  a  .conclusive,  presumption  of  its  being  a  nuisance.  The 
excessive  restraint  the  ordinance  here  seeks  to  impose  strips  it  of 
even  the  prima  facie  force  and  effect  ordinances  usually  have.  The 
injury  and  annoyance  growing  out  of  nuisances  can  be  suppressed 
only  by  legal  ordinances. 

We  are  informed  that  there  is  another  suit  (an  injunction)  pending 
between  the  same  parties,  in  a  court  of  another  jurisdiction.  It 
appears,  in  that  case,  special  acts  of  alleged  nuisance  are  averred* 
We  see  proper  to  state  here  that  we  have  not  felt  called  upon  to 
decide  with  reference  to  special  acts  of  alleged  nuisance. 

We  have  limited  eur  examination  and*  study  to  the  ordinance,  to 
determine  whether  it  was  illegal  or  lesral.  For  reasons  stated  it  can 
not  be  enforced.     This  conclusion  disposes  of  the  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  reversed  and  avoided;  the  ordinance 
upon  which  the  judgment  of  the  recorder  was  based  is  delared 
illegal  and  null,  plaintiff's  demand  is  rejected  and  the  action  dis- 
missed* 

On  Application  fob  a  Rbhbabino. 

This  court  desires  to  have  it  well  understood,  that  it  does  not 
decide  that,  as  between  the  city  of  of  New  Orleans  and  any  one  else, 
who  may  claim  an  interest  of  any  kind,  that  the  city  is  not  the  owner 
of  ''Elysian  Fields  avenue;"  or,  that  it  is  the  owner.  The  question 
is  left  entirely  open  as  if  no  controversy  had  ever  arisen  in  which 
the  matter  was  considered  at  ail. 

As  a  matter  of  fact,  the  defendant,  in  our  judgment  could  show 
nnder  the  title  claimed  by  the  railroad  he  represents,  the  railroad's 
right  of  possession,  and  its  right  to  operate  cars  over  Elysian  Field's 
avenue.  The  whole  question  related  to  the  parking  of  cars  on 
Flysian  Field. 

We  decided  that  parking  of  cars  was  not  of  itself  a  nnisance. 

Rehearing  refused. 
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No.   12,797. 

Thk  State  vs.  William  F.  Owen. 

There  are  lew  uses  of  property  that  are  nuisances/^ m. 

A  nse  whiob  Is  not  necessarily  a  nuisance  Is  not  to  be  treated  as  a  nuisance. 

A  niuDloipallty  is  without  power  to  suppress  that  which  It  may  regulate.. 


0 


N  APPEAL  from  the  Sixth  Recorder's  Ooart  of  New  Orleans. 
Amauldj  J. 


A.  E.  Blackmar,  amicus  curim. 


Dedngre^  Blair  <&  Den^gre,  for  Defendant,  Appellant. 


Argaed  and  submitted  June  13,  1898. 

Opinion  handed  down  June  20,  1898. 

Rehearing  refused  (reasons  assigned)  December  6,  1898. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  An  affidavit  was  made  against  the  defendant  charg- 
ing him  with  having  violated  an  ordinance  of  the  council  of  the  city 
of  New  Orleans  relative  to  parking  cars  on  Elysian  Fields  avenue. 

On  the  trial  of  the  case  before  the  Reoorder's  Court  it  was  shown 
that  the  roads,  of  which  the  defendant  is  superintendent  (the  Mor- 
gan's Louisiana  &  Texas  Railroad,  and  the  Louisville  &  Nashville 
Company) ,  exchange  cars.  The  exchange  is  made  on  Elysian  Fields 
avenue,  a  strip  or  portion  of  ground  owned  by  the  Pontchartrain 
Railroad  Company,  a  company  intimately  related  in  business  with 
the  Louisville  &  Nashville  Railway  Company.  The  grounds  on 
which  the  exchanges  are  made  are  known  as  the  '*  neutral  grounds" 
on  *' Elysian  Fields." 

Different  from  the  '*  neutral  grounds"  on  ''Canal  street,"  these 
grounds,  we  are  informed,  are  private  property.  It  sufficiently 
appears  of  record  for  the  purpose  of  this  case  that  the  title  is  in  the 
Ponchartrain  Railroad  Company,  and  that  these  grounds  are  partly 
in  the  possession  and  use  of  the  Louisville  &  Nashville  Railroad 
Company,  with  the  written  consent  of  the  owner,  the  Pontchartrain 
Railroad  Company. 
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It  appears  that  without  this  interchange  of  cars,  which  Is  daily 
made  on  these  '*  neutral  grounds,"  the  business  of  these  roada 
would  be  considerably  impeded. 

The  evidence  also  discloses  that  it  is  impossible  to  interchajiiee 
cars  without  bringing  them  to  a  standstill. 

We'gather  from  the  evidence :  (ss  relates  to  the  practical  working 
of  the  exchange) ,  the  railroad  company  that  has  a  car  to  be  hauled 
some  distance  further  thsn  its  terminus  hauls  it  to  the  contimiing 
road  on  the  **  neutral  grounds "  and  places  the  car  upon  its  (the 
continuing  road)  at  this  place,  to  be  taken  up  and  hauled  to  ita 
place  of  destination. 

To  prevent  the  car  from  remaining  a  length  of  time  on  these 
grounds  and  the  consequent  alleged  nuisance,  the  city  of  New  Orleana, 
through  its  council,  erdained  that  the  parking  of  cars  or  the  collection 
of  cars  on  the  '*  neutral  grounds  "  of  *'  Elysian  Fields  "  is  a  nuisance, 
and  that  it  is  unlawful  for  any  railroad  company  ''  to  permit  its 
engines,  cars  or  trains  of  cars  to  remain  standing*^  on  these  grounds 
*' except  so  far  as  may  be  done  by  trains  in  motion.^' 

The  penalty  provided  by  the  ordinance  was  imposed  upon  the 
defendant  for  the  alleged  violation.  From  the  sentence  defendant 
appealed. 

The  ordinance  assumed  that  the  exchange  of  cars  is  a  nuisance 
and  therefore  seeks  to  suppress  it  entirely.  It  may  be  that  it  might 
be  enforced  so  as  to  extend  to  cases  of  nuisance.  We  are  not  deal- 
ing with  the  possibilities  of  the  ordinapice,  but  with  the  ordinance  as 
it  is.  Interpreting  it  as  it  reads,  we  do  not  think  that  it  is  legal.  It 
treats  as  a  nuisance  per  ae  an  exchange  which  manifestly  Is  not  a  nni* 
sauce  per  ae. 

The  offence  charged  here  is  the  delivery  of  cars  and  an  exchange  of 
cars. 

There  is  no  question  here  of  the  improper  carrying  on  the  work  of 
exchanging  cars  and  the  injury  thereby  occasioned. 

The  ordinance  seeks  to  sfop  the  work.  In  our  view  the  collecting 
of  cars  or  stopping  them  on  *'  Elysian  Fields,"  done  in  a  fair  and 
reasonable  way,  gives  no  ground  of  complaint. 

Tet,  the  ordinance  in  question  would  absolutely  prevent  the  stop 
even  for  a  very  short  time,  and  render  exchange  of  cars  impossible. 

The  ordinary  use  of  property  can  not  be  thus  prevented. 

For  reasons  assigned  in  State  vs.  Marshall,  60  An.  — ,  the  Judg- 
ment is  reversed. 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  jodgment 
appealed  from  is  anoulied,  reversed  and  avoided;  the  ordinance  is 
declared  illegal  and  null.  Plaintiff's  demand  is  rejected  and  the 
action  dismissed. 

On  Application  ^or  a  Rbhbabino. 

Bbeaux,  J.  For  reasons  assigned  in  refusing  the  application  for  a 
rehearing  in  case  of  the  State  vs.  Marshall  (this  day  handed  down), 
the  application  for  a  rehearing  in  this  case  is  refused. 


No.  12,984.  60  1183 

116    966 

The  State  op  Louisiana  vs.  Albert  Tatb. 

The proces  vtrbalot  the  finding  of  a  coroner's  jury  Is  competent  eyldenoe  to  show 
the  fact  of  a  homicide  bavinsr  been  committed,  bnt  the  recitals  of  fact  therein 
contained  can  not  go  to  the  jury.  They  are  objectionable  as  hearsay  testimony. 

A  PPEAL  from  the  Twentieth  Judicial  District  Court  for  the  Parish 
^     of  Ascension.     Chaion^  J. 


M,  J.  Cunninghamy  Attorney  Qeneral,  and  G.  A»  Oondran.  District 
Attorney,  for  Plaintiff,  Appellee. 


John  Marks  for  Defendant,  Appellant. 


Submitted  on  briefs  December  10,  1898. 
Opinion  handed  down  December  19,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  prosecutes  this  appeal  from  a  verdict 
convicting  him  of  the  crime  of  murder,  and  a  sentence  to  the 
extreme  penalty  of  the  law,  relying  upon  a  single  bill  of  exceptions 
which  presents  the  question  of  the  admissibility  of  a  proces  verbal  of 
the  coroner's  inquest  for  the  purpose  of  establishing  the  fact  of  the 
death  of  the  deceased. 

The  bill  of  exceptions  relates  that  the  State  offered  the  proces 
verbal  of  the  finding  of  the  coroner's  jury  for  the  purpose  of  proving 
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the  fact  of  the  death  of  the  deceased,  whereupon  coQnsel  for  the 
defendant  objected  to  its  introduction  on  the  ground  that  it  contained 
an  assertion  that  deceased  came  to  her  death  by  means  of  the  shot 
flred  by  the  accused,  and  that  same  was  inadmissible  as  hearaay 
evidence. 

The  trial  judge  assigns  as  his  reasons  for  overruling  the  objection 
and  admitting  the  evidence  that  he  stated  to  the  jury  that  the  inqaest 
proceedings  served  no  other  purpose  than  to  establish  the  fact  of  the 
death  of  the  person  alleged  to  have  been  slain,  and  he  instructed  the 
jury  that  they  should  disregard  all  other  statements  that  it  might 
contain. 

And  he  further  states  that,  '^  in  point  of  fact,  however,  the  inqoeat 
was  not  read  to  the  jury  at  any  stage  of  the  trial,  and  what  it  con- 
tained could  not  have  influenced  their  verdict." 

We  are  of  opinion  that  the  procea  verbal  of  the  finding  of  a 
•coroner's  jury  is  competent  evidence  tending  to  establish  the  fact  of 
a  homicide,  and  that  other  recitals  therein  contained  could  not  have 
po88ibly  exercised  any  influence  on  the  jury  prejudicial  to  the  accused, 
if  same  was  neither  exhibited  to  them  nor  read  in  their  hearing. 

A  motion  for  new  trial  on  the  sole  ground  that  the  verdict  is  con- 
trary to  law  and  evidence  presents  merely  a  question  of  fact  of 
which  this  court  can  take  no  cognizance. 

Judgment  affirmed. 

NicHOi^Ls,  C.  J.,  absent. 


No.  12,922. 
State  of  Louisiana  vs.  Meanee  Bazilb. 

On  the  trial  of  an  accuaod  upon  a  cbarge  of  hog  stealing,  teati men y  tending  to 
Hdow  that  the  hog  had  been  killed  by  the  accused  and  \tf  carcass  aecreted. 
and  that  he  subsequently  sent  another  person  to  cut  it  In  pieces  and  carry 
them  to  his  house,  is  admissible  because  It  Indicates  a  felonious  asportation 
of  the  property  after  the  theft  had  been  llrst  begun,  by  the  taking  of  the  livimf 
hog  and  the  concealment  of  its  carcass  after  it  had  been  killed. 
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N  APPEAL   from  the  Nineteenth  Judicial  District  Court  for  the 
Parish  of  Iberia.     Voorhies^  J, 


M.  J.  Gunninghamf  Attorney  General,  and  Jamea  Simon ,  District 
Attorney,  for  Plaintiff  and  Appellee. 
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Weeks  &  T^eeka  and  Walter  J.  Burke  for  Defendant  and  Appellant. 


Snbmitted  on  briefs  November  12,  1898. 
Opinion  banded  down  November  21,  1898. 


The  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.  The  defendant  prosecutes  this  appeal  from  a  ver- 
dict convicting  him  of  bog  stealing,  and  a  sentence  to  one  year's 
imprisonment  in  the  penitentiary < 

The  first  bill  of  exceptions  relates  to  the  competency  and  relevancy 
of  the  testimony  of  a  State's  witness,  the  tendency  of  which  was 
that  the  defendant  had  killed  the  hog  during  the  day,  and  sent  for 
tfae  dead  body  in  the  afternoon  of  that  day ;  and  that  counsel  for  the 
defendant  objected  thereto,  on  the  ground  that  he  had  been  indicted 
for  the  larceny  of  a  litfing  and  not  a  dead  hog ;  not  for  the  killing  of 
a  hog  with  intent  to  steal  the  meat.  Consequently,  the  testimony 
did  not  respond  to  the  charge  of  the  indictment,  and  was  conse- 
quently inadmissible. 

The  indictment  charges,  that  the  defendant  *'  one  hog  of  the  value* 
of  eight  dollars    *     *     *     did  steal,  take,  and  carry  away,"  etc. 

The  killing  of  the  hog  by  defendant,  during  the  day,  was  certainly 
an  evidence  of  his  intention  to  subsequently  take  and  carry  same' 
away ;  particularly  when  said  act  was  coupled  with  the  further  fact 
that  he  concealed  its  body  and  covered  it  with  grass. 

But  if  these  circumstances  be  regarded  as  doubtful  or  inconclusive* 
in  any  respect,  the  fact  of  his  having  afterward  sent  for  the  carcass 
of  the  hog  and  bad  it  carried  to  his  house  and  cut  up  into  quarters 
would  seem  to  place  his  felonious  asportation  beyond  a  doubt. 

The  object  of  this  testimony  doubtless  was  to  show  that  the 
defendant  had  taken  the  property  away  and  converted  it  to  his  own. 
use. 

In  our  opinion  such  testimony  does  not  tend  to  show  that 
the  defendant  was  guilty  of  the  crime  of  killing  a  hog  with 
intent  to  steal  the  same.  Had  the  testimony  merely  shown  that 
the  defendant  had  killed  the  hog  and  not  taken  it  away,  but  left  it 
concealed  from  view,  the  objection  urged  would  have  been  more- 
forcible;  but  it  goes  further,  apd  shows  the  sub9equent  removal  of 
the  carcass  to  the  defendant's  house,  and  that  it  had  been  cut  into 
76 
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quarters  and  hung  up  in  his  house  preparatory  to  future  use,  and 
where  it  was  subsequently  identified. 

The  trial  judge  assigned  no  reasons  for  admitting  the  testimony, 
but  we  think  his  ruling  was  clearly  correct. 

The  same  question  was  raised  on  the  defendant's  motion  for  a  new 
trial,  and  was  for  like  reason  correctly  overruled. 

The  second  bill  of  exceptions  raises  the  question  of  error  in  the 
judge's  declination  and  refusal  of  defendant's  motion  to  have  the 
minutes  of  the  court  corrected  so  as  to  show  that  he  had  assifirn^ 
his  reasons  for  his  conviction  in  writing,  and  not  orally,  as  therein 
recited — the  defendant  having  waived  a  trial  by  jury  and  elected  to 
be  tried  by  the  court. 

It  appears  from  the  bill  that  the  judge,  for  his  own  convenience, 
noted  down  on  slips  of  paper  memoranda  applicable  to  the  case,  and 
that  he  simply  adverted  to  them  in  summing  up  the  case ;  he,  there- 
fore, declined  to  have  the  minutes  opened  and  changed,  because 
they  were,  in  his  opinion,  correct  as  they  stood. 

We  are  of  opinion  that  the  preparation  of  such  data  for  his 
own  personal  use  in  delivering  his  opinion  was  not  the  equivalent  of 
assigning  his  reasons  in  writing ;  and  that  his  ref  nsal  to  so  alter  the 
minutes  was  not  error. 

But  if  it  were,  it  is  inconceivable  that  the  defendant  could  have 
sustained  any  injury  thereby. 

The  third  bill  of  exceptions  relates  to  the  judge's  refusal  to  per- 
mit defendant's  counsel  to  have  the  clerk  open  a  note  of  evidence  on 
the  trial  of  his  motion  for  a  new  trial.  As  we  understand  the  motion, 
it  was  exclusively  based  upon  the  ground  that  the  judge  had  admit- 
ted illegal  testimony,  which  supposed  error  had  been  dealt  with  dur- 
ing the  progress  of  the  trial,  and  had  been- made  the  subject  of  a 
prior  bill  of  exceptions;  consequently  it  necessarily  rested  on  the 
same  foundation,  and  puts  at  iasue  the  question  of  the  verdict  being 
contrary  to  law  and  evidence,  and  we  have  repeatedly  and  uniformly 
held  that  such  an  issue  is  one  of  fact  exclusively,  of  which  this  court 
possesses  no  jurisdiction. 

On  this  hypothesis  no  useful  purpose  could  have  possibly  been 
accomplished  by  granting  the  counsel's  request;  and  had  it  been 
granted,  and  the  testimony  taken  and  annexed  to  his  bill,  it  could 
have  received  no  consideration  at  our  hands. 

We  have  no  hesitancy  in  approving  the  ruling  of  the  judge. 

Judgment  affirmed. 
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No.  12,921. 

The  Statb  op  Louisiana  vs.  Agbicolb  Thbbiot.  !  ^  Y^ 

•      — 

An  oath  lavfally  taken  is  the  essential  thing  to  be  charged  in  an  Indictment  for 
perjury;  and  In  case  perjary  is  assigned  on  a  nonjadlcial  oath  It  is  Insuffl- 
dent  to  maintain  a  prosecution  If  the  person  who  administered  the  oath  was 
not  legally  authorized  to  administer  that  particular  oath. 
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N  APPEAL  from  the  Nineteenth  Jadicial  District  Court  for  the 
Parish  of  Iberia.     VoorhieSy  J. 


Jf.   J,   Cunningham,   Attorney  General,  and  James   Simon,   DiS' 
-trict  Attorney,  for  Plaintiff  and  Appellant. 


David  Todd  for  Defendant  and  Appellee. 


Sabmitted  on  briefs  November  12,  1898. 
Opinion  handed  down  November  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  State  is  appellant  from  a  judgment  and  decree 
of  the  trial  judge  sustaining  the  defendant's  motion  to  quash  the 
indictment. 

The  indictment  charges  perjury,  and  the  motion  alleges  that  the 
indictment  contains  no  averment  which  will  support  a  conviction  of 
perjury;  and  '<  that  the  oath  alleged  to  have  been  falsely  taken, 
appears  by  the  very  allegations  in  the  indictment,  not  to  have  been 
made  in  any  judicial  proceedings ;  and  (that)  the  oath  set  out  in  the 
indictment  is  one  authorized  by  law,  and  not  required  to  be  made  by 
any  law  or  statute  whatever ;  and  is  one  the  false  taking  of  which 
violates  no  law,  and  on  same  no  indictment  for  perjury  can  be  pred- 
icated.'' 

We  make  the  following  extract  from  the  brief  of  the  Attorney 
General  as  a  succinct  statement  of  the  case  of  the  State,  viz. : 

'<  The  defendant  in  this  case  was  indicted  for  the  crime  of  wilful 
and  corrupt  perjury  committed  by  making  a  false  oath  before  the 
clerk  of  the  Nineteenth  Judicial  District  Court  in  and  for  the  parish 
of  Iberia,  for  the  purpose  of  obtaining  a  marriage  license.  See 
indictment  and  oath. 

'<  The  accused  filed  a  motion  to  quash  the  indictment,  which  was 
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sastained,  and  it  is  from  the  ruling  of  the  trial  Judge  sastainin^  the 
motion  that  the  State  appeals. 

'^The  sole  and  only  questions  here  presented  are,  whether  a  false 
oath  made  before  the  clerk  of  court  in  order  to  obtain  a  marriage 
license  to  marry  a  minor  constitutes  perjury ;  and  whether  the  said 
clerk  has  the  power  and  authority  to  administer  said  oath  when  he 
believes  the  applicant  has  not  the  consent  of  the  parents  and  is 
falsely  representing  matters.  If  he  has  the  power  to  administer  the 
oath,  is  it  not  made  pursuant  to  the  laws  of  the  State,  and  the  false 
oath  therefore  perjury? 

'^Then,  if  our  position  is  correct,  the  motion  to  quash  sbonJd 
have  beenoverrnled." 

The  trial  judge  in  sustaining  the  motion  to  quash  says: 

<<  The  only  question  is,  whether  the  clerk  of  court,  under  the  law, 
had  authority  to  administer  the  oath,  the  assigned  basis  of  the  per- 
jury in  this  case.  If  he  was  not  authorized  to  do  so,  then,  the  in- 
dictment can  not  be  supported. 

'<  Under  Article  101,  0.  0.,  the  only  authority  given  to  clerks  in 
the  matter  of  marriage  licenses  is  to  require  of  the  intending  hus- 
band a  bond  with  surety  in  a  sum  proportioned  to  his  means,  with 
condition  that  there  exists  no  legal  impediment  to  the  marriage. 
vs.  ,  15  An.  410;  State  vs.  Dole  &  Ball,  20  An.  378. 

<<  There  is  no  doubt  that  to  constitute  the  crime  of  perjury  the  oath 
must  not  only  be  a  lawful  oath,  but  it  must  be  taken  in  due  course 
of  justice  and  by  a  court  or  magistrate  having  competent  jnrisdtctioii. 

<<  Thus,  in  all  cases  when  the  law  provides  that  an  oath  shall  be 
administered,  it  is  then  administered  in  due  course  of  justice.  In  a 
case  of  this  kind,  nothing  is  requiredbut  a  bond,  and  the  court  is  un- 
able to  see  where  the  clerk  of  court  derived  his  authority  to  administer 
the  oath  which  this  perjury  has  assigned."  Flower  vs.  Swift,  8  N. 
S.  451;  State  vs.  Wimberly,  4  So.  Rep.  161;  8  Rob.  650. 

In  State  vs.  Dreifus,  88  An.  877,  it  was  held  that  an  "  oath  law- 
fully taken  is  an  essential  to  the  indictment  and  consequent  convic- 
tion of  perjury;''  and  that  *Mn  case  perjury  is  assigned  on  a  non- 
judicial oath,  it  is  insufficient  to  maintain  a  conviction,  if  the  person 
administering  the  oath  was  not  legally  authorised  to  administer  that 
particular  oath.^^  And  such  authority  does  not  appear  in  this  in* 
stance. 

The  ruling  of  the  trial  judge  is  correct. 

Judgment  affirmed. 
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No.  12:780.  60  1189 

aiii  sag 
Thb  State  vs.  Canal  &  Olaibobne  Railboad  Company,  Thbough 

JOSBPH  H.  DbG&angb,  Pbbsidbnt. 

An  ordinance  of  the  City  Council  of  the  city  of  New  Orleans  which  requires  cor- 
porations operating  street  electric  cars  within  the  limits  of  the  city,  upon 
tracks  laid  down  in  the  public  streets  thereof,  to  water  their  tracks  so  as  to 
effectually  lay  the  dust  within  Its  tracks,  is  a  legal  exercise  of  the  police  power 
of  the  city.  Such  an  ordinance  tends  to  promote  the  comfort  and  conyenlence 
of  passengers,  and  the  health  and  comfort  of  the  Inhabitants  of  the  city. 

It  Is  neither  Indefinite  nor  unreasonable. 
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N  APPEAL  from  the  Sixth  Recorder's  Coart  of  New  Orleans. 
Amauld^   J, 


James  J,  McLoughlirif  Assistant  City  Attorney,  and  Samuel  L.  Oil' 
more.  City  Attorney,  for  City  of  New  Orleans,  Plaintiff  and  Appellee. 


Clegy  &  Q^intero  for  Defendant,  Appellant. 


Argued  and  submitted  May  20,  1898. 
Opinion  handed  down  June  21,  1898. 
Rehearing  refused  December  5,  1898. 


'  Taken  to  Sapreme  Court  of  the  United  States  by  Writ  of  Error. 


The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.  The  defendant,  through  the  instrumentality  of  its 
president,  is  prosecuted  upon  the  charge  of  having  wilfully  and 
unlawfully  violated  City  Ordinance  No.  18,886,  C.  S.,  by  failing  to 
water  its  tracks  on  Claiborne  and  Elysian  Fields  avenues  and  other 
streets  of  the  city  which  are  traversed  by  its  tr|icks,  as  required 
by  said  ordinance. 

On  the  trial  the  defendant  was  found  guilty  and  sentenced  to  pay 
a  fine  of  twenty -five  dollars,  and  in  default  of  payment  of  the  fine 
he  was  to  suffer  imprisonment  for  a  period  of  twenty  days  in  the 
parish  prison,  and  from  that  sentence  it  prosecutes  the  present 
appeal  to  this  court. 

In  the  recorder's  court  the  defendant,  through  counsel,  filed  the 
following  demurrer  to  the  legality  of  the  ordinance,  viz. : 
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1.  Becaase  the  Oity  Ooancil  was  withont  power  or  right  to  enact 
sach  an  ordinance. 

2.  Because  the  provisions  of  Sec.  1  of  same  are  so  indefinite  and 
unreasonable  that  no  person  or  corporation  therein  described  is  able 
to  know  what  is  commanded  to  be  done  in  pursuance  thereof. 

2.  Because  the  same  is  an  attempt  on  the  part  of  the  municipal 
authorities  to  exert  an  unreasonable  exercise  of  the  police  power, 
and  if  same  be  enforced  it  would  be  unequal  and  not  uniform  in  its 
operation,  *'  in  that  it  compels,  or  would  compel  one  class  of  peraons 
usini7  the  public  streets  to  perform  a  duty  or  service  not  required  of 
other  persons  making  a  like  use  of  the  same  streets." 

4.  Because  it  is  unlawful  and  unreasonable  **for  the  municipal 
authorities  to  transfer,  or  attempt  to  transfer  a  public  burden  to 
private  persons  or  corporations;  and  that  the  aforesaid  ordinance 
is  an  offer  or  an  attempt  to  make  certain  persons  or  corporations 
perform  a  service  or  duty,  which  service  or  duty  should  be  per- 
formed by  the  municipal   authorities,  or  under  their  direction. 

"  And  said  ordinaoce  does  not  require,  or  pretend  to  require  the 
performance  of  such  service  or  duty  by  all  private  persons  or  cor- 
porations in  like  situation." 

5.  Because  said  ordinance  attempts  to  compel  the  performance  of 
a  service  without  adequate  compensation ;  and  if  it  is  enforced,  it 
will  take  the  property  and  labor  of  a  person  or  corporation  for  the 
benefit  of  the  city  without  compensation,  and  without  due  process  of 
law. 

6.  This  assignment  is  about  the  same  as  last.  The  demurror  far- 
ther assigns,  that  said  ordinance  is  beyond  the  power  of  the  City 
Council,  and  is  violative  of  the  provisions  of  the  Constitution  of  the 
United  States  and  of  this  State  in  this,  viz. :     . 

That  the  defendant  railroad  company  ^<  acquired  by  purchase  the 
right  to  run  its  .cars  on  certain  streets  in  the  city  of  New  Orleans 
*  *  *  and  the  right  to  maintain  and  operate  its  lines  of  cars 
upon  certain  specified  and  agreed  conditions  in  the  contract  folly 
expressed,  and  the  duty  or  obligation  to  water  their  tracks,  as 
provided  in  Sec.  1  (said  ordinance).  No.  13,885,  C.  S.,  *  *  * 
forms  no  part  thereof;"  and  that  said  ordinance  is  an  attempted 
impairment  of  their  aforesaid  contract  rights,  and  if  enforced  it  will 
seriously  impair  the  same. 

It  further  assigns,  that  the  necessity  of  effectually  keeping  the 


FIFHETH  ANNUAL  REPORTS,  1898.  1191 


state  vs.  Hailroad  Co. 


dast  laid  on  lines  of  street-  car  tracks,  if  sach  need  there  be,  is  one 
that  **  arises  in  the  course  of  nature  and  is  not  a  state  or  condition 
created  or  brought  about  by  the  operation  of  said  street  cars*,''  and 
consequently  it  is  unlawful  and  unreasonable  to  impose  upon  a  cor- 
poration operating  street  cars  the  duty  of  keeping  the  dust  laid — ^it 
having  no  relation  to  the  operation  of  the  street  cars  under  its  con- 
tract. 

That  if  it  be  in  the  interest  of  the  public  that  the  dust  on  the  street 
car  tracks  be  kept  down,  it  is  unlawful  and  unreasonable,  on  the  part 
of  the  City  Oouncil,  to  require  the  company  to  perform  this  public 
service. 

This  extended  statement  of  the  defendant's  demurrer  may  be 
abbreviated  and  given  more  concisely  in  the  following  synopsis, 
thus': 

1.  That  the  ordinance  is  indefinite  and  unreasonable  in  terms;  and 
an  unreasonable  exercise  of  the  police  power  of  the  city  is  thereby 
contemplated. 

2.  That  it  is  unequal  and  not  uniform. 

8.  That  it  transfers  a  public  burden  to  private  persons. 

4.  That  it  requires  the  performance  of  a  service  without  adequate 
consideration,  and  takes  private  property  without  due  process  of 
law. 

5.  That  it  is  an  impairment  of  its  contract  rights,  in  violation  of 
the  contract  clause  of  the  Federal  Constitution. 

6.  That  dust  arises  in  the  course  of  nature,  and  is  not  caused  or 
created  by  the  operation  of  its  cars,  and,  consequently,  the  ordinance 
unwarrantably  and  unreasonably  imposes  that  duty  upon  it. 

On  the  other  hand,  it  is  the  contention  of  the  city  attorney  that 
the  City  Council,  in  the  exercise  ot  the  police  power  which  is  vested 
in  the  city  of  New  Orleans,  has  the  right  to  enact  ordinances  so  reg- 
ulating the  use  of  streets  by  electric  railways  as  to  compel  them  to 
keep  their  tracks  in  such  condition  as  to  prevent  a  nuisance,  and  to 
protect  the  health,  convenience  and  comfort  of  its  inhabitants. 

That  an  ordinance  which  requires  street  car  corporations  to  water 
their  tracks  so  as  to  effectually  keep  down  the  dust  thereon  is  defi- 
nite and  reasonable,  and  as  such  it  is  a  valid  and  proper  exercise  of 
the  police  power. 

His  further  contention  is,  that  the  police  power  of  a  city  can  not 
be  alienated  or  bartered  away  by  any  contract,  and,  consequently, 


1192  SUPREME  COURT  OF  LOUISIANA. 

state  T8.  Railroad  Co. 

the  dity  always  retains  the  right  to  impose  upon  citizens  and  corpora- 
tions— particularly  npon  those  exercising  and  operating  public 
franchises — the  dnty  and  burden  of  so  conducting  their  operation 
And  use  as  to  promote  the  convenience  and  to  protect  the  health 
and  the  comfort  of  the  public ;  and  it  forms  a  necessary  incident  of 
the  contract  which  is  read  into  it. 

That  all  "persons,  natural  or  artificial,  are  subject  to  the  police 
regulations  of  the  municipality  in  which  they  live. 

Two  things  are  conspicuous  upon  casual  inspection  of  the  ordi- 
nance, (1)  that  its  provisions  exclusively  deal  with  corporations 
operating  lines  of  street  cars  within  the  city  of  New  Orleans,  ond^ 
franchises  acquired  from  the  Oity  Council ;  (2)  and  does  not  deal 
with  any  contract  right  as  such  corporations  have  acquired  from  the 
4sity  under  their  franchises. 

The  ordinance  under  consideration,  confessedly  and  in  terms,  pro- 
poses  an  exercise  of  the  police  power  under  municipal  regulation, 
and  that  alone. 

The  questions  which  arise  are  the  following,  viz. : 

1.  Is  the  ordinance  indefinite,  unreasonable,  or  lacking  in  uni- 
formity? 

2.  Does  it  transfer  a  public  burden  to  private  individuals  or  per- 
sons;  or  take  property  without  due  procecs  of  law,  or  adequate 
compensation? 

The  ordinance  is  couched  in  the  simplest  form  of  words,  viz. : 

^^  Beit  enacted,  etc.  That  each  and  every  company  or  corporation 
operating  street  car  lines  within  the  limits  of  the  city  of  New 
Orleans  shall  water  their  tracks  so  as  to  effectually  keep  the  dust  on  mxme 
laid^^ — providing  a  penalty  for  its  violation. 

It  is  certainly  neither  indefinite  or  wanting  in  uniformity.  It  does 
not  propose  to  take  the  private  property  of  the  corporation  withoat 
due  process  of  law. 

After  making  the  foregoing  careful  synopsis  of  the  ordinance  and 
the  defendant's  demurrer,  our  conclusion  is,  that  the  two  queations 
for  consideration  are  (1)  whether  the  ordinance  is  unreasonable; 
and  (2)  whether  it  was  an  attempt  to  place  a  public  burden  on 
private  persons. 

We  may  well  premise  the  discussion  by  referring  to  the  provisions 
of  a  prior  ordinance  on  the  same  subject  matter  bearing  the  number 
12,911,  O.  S.,  which  was  examined  by  this  court  in  State  vs.  New 
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Orleans  Oity  &  Lake  Railroad  Oompany,  49  An.  1571^  as  that  ordi- 
nance and  decision  will  serve  to  illostrate  the  one  under  consider- 
ation. 

It  is  as  follows,  viz. : 

^^Beit  enacted  that  hereafter  it  shall  be  unlawful  for  any  person, 
firm,  or  corporation  to  operate  any  electric,  trolley  or  other  cars  or 
trains  on  the  streets  of  this  city  without  providing  in  some  reasonable 
manner  for  the  sprinkling  of  the  streets  through  which  their  cars 
run." 

That  ordinance  contained  a  penal  clause  which  is  as  followS| 
viz.: 

''That  any  person,  firm  or  corporation  violating  this  ordinance 
shall  be  guilty  of  a  misdemeanor  and  shall  be  subject  to  a  fine  of 
twenty -five  dollars,  or  thirty  days  in  the  parish  jail,  or  both,  at  the 
discretion  of  the  Recorder,"  etc. 

Ordinance  No.  18,886,  G.  S.,  is  an  attempted  reformation  of  Ordi- 
nance No.  12,911,  O.  S.,  so  as  to  meet  the  interpretation  which  this 
court  had  placed  upon  it  in  the  case  cited.  The  difference  between 
the  two  is  radical  in  several  respects : 

1.  The  later  ordinance  does  not  provide,  as  the  prior  ordinance 
did,  that  it  shall  be  unlawful  for  any  company  or  corporation  to 
operate  an  electric  car  on  a  street  of  the  city  without  providing  for 
*Hhe  sprinkling  of  the  atreeU  through  which  their  cars  run." 

2.  The  later  ordinance  does  not  provide,  as  the  prior  ordinance 
did,  that  any  firm  or  corporation  violating  its  provisions  should  "  be 
guilty  of  a  misdemeanor." 

8.  The  later  ordinance  simply  requires  that  each  and  every  cor- 
poration "shall  water  their  tracks  so  as  to  keep  the  dust  on  same 
laid." 

After  paraphrasing  the  prior  ordinance,  our  opinion  speaks  of  its 
operation  in  this  wise,  viz. : 

"The  facts  as  developed  by  the  testimony  *  '*■  *  are,  that  by 
reason  of  the  velocity  of  the  car  and  its  weight  and  its  rapidly 
revolving  wheels,  volumes  of  dust  are  raised  and  wafted  by  the 
winds  to  the  streets  adjacent  to  the  tracks ;  that  the  clouds  of  dust 
are  counter  to  the  health  and  comfort  of  the  inhabitants." 

From  the  large  number  of  defences  and  pleas  which  the  defendant 
had  urged  in  that  case,  as  it  has  in  this,  our  opinion  selected  that  of 
unreasonableneaa  and  indejinitenesa^  resting  the  conclusions  of  the 
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coart  mainly  npon   the  authority  of  Yick  Wo  vs.   HopkinB,    118 
U.  S.  371. 

Oar  opinion  then  says: 

'<  There  is  indefiniteness  in  the  ordinance.  It  does  not  sec  forth 
with  the  least  particularity  what  shall  be  done,  or  the  extent  of  the 
serTice  required  in  order  to  escape  the  penalty  it  ordained  should  be 
inflicted  for  not  sprinkling  the  streets.  The  failure  or  performaiioe 
may  vary  each  day,  and  in  each  locality  where  sprinkling  may  be 
required.  No  attempt  was  made  to  indicate  how  the  work  shall  be 
done ;  the  days  the  streets  should  be  sprinkled ;  the  capacity  for 
sprinkling  the  sprinklers  should  have,  and  the  number  of  sprinkliogs 
that  should  be  applied  each  day,  or  at  such  time  as  may  have  been 
intended. 

*^  Without  a  matured  plan  covered  by  the  terms  of  an  ordinance  in 
regard  to  sprinkling  streets  nothing  good  or  useful  can  be  accom- 
plished.    It  will  give  rise  only  to  confusion  and  failnre. 

* 'Authority  must  issue  its  orders  with  such  clearness  and  definite- 
ness  that  it  may  be  understood,  and  the  work  required  should  be  eo 
specified  that  performance  can  be  required  in  every  locality  and 
from  every  one  under  some  defined  rule. 

'<  There  should  be  some  similarity  in  the  work  in  each  district ; 
there  can  not  be  under  this  ordinance.  There  should  be  a  measure 
of  duty  imposed,  and  those  upon  whom  it  is  imposed  should  not  be 
left  to  conjecture  how  much  or  how  little  they  should  do." 

The  opinion  then  deals  with  the  question  of  the  equality  and  uni- 
formity of  the  operation  of  the  ordinance  and  it  thus  proceeds: 

'*  This  brings  us  to  the  objection  that  the  ordinance  is  not  equal 
and  uniform  in  its  operations,  and  imposes  an  unjust  and  oppressive 
burden  upon  a  particular  class  of  persons  or  corporations. 

''In  so  far  as  relates  to  the  work  of  ' sprinkling '  the  streets 
from  curb  to  curb  less  that  portion  over  which  defendant  has  a 
franchise,  in  our  judgment,  the  requirement  of  the  ordinance  is  not 
equal  and  uniform. 

''  Tho8e  atreeta  are  used  by  the  public.  The  work  necessary  to 
maintain  their  cleanliness,  or  to  insure  freedom  from  excessive 
dust,  is  a  burden  which  the  municipality  can  not  impose  upon  par- 
ticular persons  and  corporations,  only  because  they  own  a  franchise 
over  an  adjacent  way,  »  *  *  r^^^  defendant  can  not  be  com- 
pelled to  clear  and  sprinkle  streets  not  covered  by  its  contract  and 
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over  which  it  has  no  franchise.  The  dust  raised  by  defendant's 
cars,  it  may  be,  is  carried  by  winds  to  the  streets  near.  The  evi* 
dence  does  not  disclose  that  such  is  a  fact.  Presumbably  however 
it  is ;  but  defendant's  cars  are  not  the  only  vehicles  which  raise 
the  dnst,  and  it  wonld  scarcely  be  desirable  equality  to  make  it 
sprinkle  all  the  dust."     (Our  italics.) 

As  well  illastrating  the  scope  of  that  ordinance,  the  following 
extract  from  our  opinion  may  be  cited,  viz. : 

'*  The  question  may  be  propounded:  Can  they  not  be  made  to 
sprinkle  their  own  tracks  and  relieve  their  own  road,  as  well  as 
the  adjacent  streets,  or  the  dust  raised  by  their  cars? 

^'  To  this  the  answer  immediately  suggests  itself:  The  ordinance 
being  indefinite  and  uncertain,  it  would  serve  no  purpose  to  decide 
in  this  case  the  issue  raised  by  the  question," 

The  conclusion  reached  was,  that  the  ordinance  was  both  indefinite 
and  unreasonable,  and  consequently  illegal,  and  that  the  penalty  it 
provided  could  not  be  enforced. 

This  extended  quotaUon  from  our  opinion  was  considered  neces- 
sary for  the  purposes  of  showing  (1)  that  the  ordinance  was  consid- 
ered indefinite  and  unreasonable,  principally  upon  the  ground  that  it 
should  be  unlawful  for  a  corporation  ^Ho  operate  any  electric,  trolley 
or  other  cars  or  trains  on  the  streets  of  the  city  without  first  provid- 
ing, in  some  reasonable  manner,  for  the  sprinkling  of  the  streets 
through  which  their  cars  run  "  — that  is  to  say,  from  curb  to  curb.    . 

That  provision  required  of  street  car  companies  to  provide  ^^  in 
some  reasonable  manner  for  the  sprinkling  of  the  streets  through 
which  their  cars  run,"  notwithstanding  they  were  at  the  same  time 
used  and  employed  for  the  general  UBes  and  traffic  of  the  city. 

Simply  because  they  exercised  a  franchise  upon  certain  streets  of 
the  city,  the  ordinance  singled  out  these  corpc rations,  and  imposed 
upon  them,  solely  and  alone,  to  bear  a  public  burden  which  should 
have  been  discharged  by  the  city,  or  shared  by  the  general  public. 

Besides  that,  the  terms  of  the  ordinance  which  required  of  street 
car  companies  that  they  should  provide  ''  in  some  reasonable  man- 
ner for  the  sprinkling  of  the  streets  "  were  most  indefinite  and  inde- 
finable, as  to  time,  manner,  amount  and  extent. 

The  ordinance  under  present  consideration  is  free  of  many  of 
those  complications;  and  it  was  doubtless  the  intention  of  the  Oity 
Council  that  it  should  be  entirely  disembarrassed  by  them. 
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Recurring  to  its  phraseology  we  find  <'  that  each  and  every  com- 
rpany  or  corporation  operating  street  car  lines  within  the  limits  of 
the  city  of  New  Orleans  shall  water  their  trackSj^^  but  not  only  so, 
.'bat  to  water  them  '<  so  as  to  effectaally  keep  the  duet  on  eame  laid,'' 

It  is  obvious  that  the  duty  imposed  is  specific;  that  is,  *^to  water 
their  tx'acks."  It  does  not  require  them  to  ^^  sprinkle  the  streets,'' 
nor  to  sprinkle  their  tracks,  but  to  water  them.  lITater  them  where, 
and  to  what  extent?  <*  So  as  to  effectually  keep  the  dust  laid  on 
same,^^ 

To  water  that  part  of  the  streets  which  is  occupied  and  used  by 
their  tracks,  and  immediately  covered  by  their  franchises,  is  an 
altogether  different  thing  from  sprinkling  the  streets  from  curb  to 
curb ;  and,  to  a  very  g^eat  extent  at  least,  relieves  the  ordinance  of 
the  onerous  and  oppressive  feature  that  was  properly  attributed  to 
the  former  ordinance — the  imposition  upon  private  individuals  and 
corporations  of  a  public  burden. 

We  are  thus  brought  to  the  discussion  of  the  sole  remaining  ques- 
tion in  this  case,  and  that  is  whether  or  not  this  ordinance  evidences 
and  authorizes  a  proper  and  legitimate  exercise  of  the  police  power; 
for  it  must  be  admitted — and  it  is  a  question  which  is  free  from  doubt 
— that  if  it  trenches,  in  any  particular,  upon  the  defendant's  contract 
rights,  it  is  inimical  to  the  contract  clause  of  the  Federal  Constitution. 

Among  the  powers  which  are  expressly  conferred  upon  the  City 
Council  are  the  following,  viz. : 

<'  That  the  Council  shall  have  power,  and  it  shall  be  their  duty  to 
pass  such  ordinances,  and  see  to  their  faithful  execution,  as  may  be 
necessary  and  proper ;  *  *  *  to  regulate  *  *  *  all  places  of 
t)usiness  likely  to  be  or  become  detrimental  to  health ;  and  to  adopt 
such  ordinances  and  regulations  as  shall  be  necessary  or  expedient 
for  the  protection  of  health  and  to  prevent  the  spread  of  disease; 
and  to  maintain  a  good  sanitary  condition  in  the  streets,  public  places 
and  buildings,"  etc.   Section  14  <<  C,"  Act  45  of  1896,  the  city  charter. 

It  specially  provides  that  it  is  the  duty  of  the  City  Council  to  pre- 
serve the  good  order  of  the  city  and  '^  to  maintain  its  cleanliness  and 
liealth."  Id, 
.  They  are  specially  required  <^  to  suppress  all  nuisances."     Id, 

That  *'  the  Council  shall  have  the  power  to  authorize  the  use  of 
the  streets  for  railroads  operated  by  horse,  electric,  steam,  or 
other  motive  power,  and  to  regulate  the  same,"  etc.  Ibid.j  Sec.  15, 
paragraph  18. 
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The  evident  parpoee  and  object  of  these  and  other  provisions  of 
the  city  charter  was,  in  express  terms,  to  subordinate  the  ases  and 
franchises  the  city  shoold  have  granted  to  street  railroad  companies 
to  its  right  to  regulate  the  same  and  keep  them  subject  to  its  police 
dominion  and  control ;  for  it  can  not  be  reasonably  contended  that 
because  a  corporation  or  private  person  has  acquired  the  franchise 
of  operating  lines  of  electric  cars  in  the  streets  of  the  city,  that 
such  franchise  carries  with  it  the  right  to  so  use  and  operate  their 
cars  as  to  become  detrimental  to  the  public  health  of  the  city,  and 
hence  a  public  nuisance,  and  that  the  Oity  Council  has  not  the  power 
to  regulate  the  same  by  means  of  reasonable  and  appropriate 
ordinances. 

It  is  the  right  of  use  and  not  of  abuse  that  the  franchise  confers. 

It  is  evident  that  the  city  can  not  barter  away  her  police  powers; 
nor  can  she,  by  her  contracts,  estop  herself  from  exercising  the 
power  of  suppressing  nuisances,  or  preserving  the  public  health, 
and  the  comfort  and  cleanliness  of  the  inhabitants  of  the  city. 

It  is  equally  evident  that  an  ordinance  which  requires  that  a  pub- 
lic business  should  be  so  conducted,  or  a  public  franchise  so  operated ^ 
as  not  to  be  detrimental  to  the  public  health,  or  the  cleanliness  and 
comfort  of  the  people  of  a  city,  does  not  deprive  the  owner  of  such 
a  franchise  of  its  property  without  due  process  of  law  or  adequate 
compensation. 

That  in  the  latitude  in  which  the  city  of  New  Orleans  is  located, 
and  in  its  physical  situation,  of  which  this  court  will  take  judicial 
cognizance,  the  operation  of  electric  cars  during  a  protracted  sum- 
mer season,  where  thousands  of  persons — particularly  ladies  and 
children — are  constantly  traveling  in  them,  will  produce  a  sufficient 
quantity  of  dust,  in  their  operation,  to  constitute  a  nuisance  to  pas- 
sengers, and  become  detrimental  to  public  health,  needs  no 
demonstration. 

Of  course  it  is  idle  for  the  council  to  attempt  to  coerce  those  cor-^ 
porations  to  so  operate  their  cars  as  to  create  no  dust.  That  would 
be  a  physical  impossibility. 

Hence  the  City  Council  has  attempted,  to  do  the  only  thing  which^ 
in  our  opinion,  it  was  possible  for  tbem  to  have  done — that  is,  to  pasa 
an  ordinance  requiring  them  <'to  water  their  tracks  so  as  to  effectu-^ 
ally  keep  the  dust  laid  on  same." 

Following  the  rule  which  we  have  constantly  adhered  to  in  this 
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class  of  cases,  we  have  looked  into  the  evidence  for  the  purpose  c! 
ascertaining  whether  the  dust  is  produced  by  the  defendant's  can. 
or  sensibly  contributed  thereto  by  them  upon  their  tracks;  for  upoc 
such  evidence  mnst  depend  the  right  of  the  City  Ooancil  to  attempt 
to  regulate  the  defendant's  use  of  its  franchise  so  as  to  preserve  ihe 
health,  comfort  and  cleanliness  of  the  people  nsing  its  cars. 

In  the  first  place  the  record  contains  an  agreement  to  the  effect 
^'  that  all  the  testimony  and  evidence  offered  on  the  part  of  the 
New  Orleans  City  &  Lake  Railroad  Company  and  the  city  of  Nev 
Orleans  in  the  original  suit,  No.  16,669'' — the  case  from  which  ve 
have  made  extracts  supra — be  considered  and  received  as  offered 
*'in  the  instant  case  without  being  copied  into  this  transcript,*' etc. 

The  testimony  of  one  of  the  defendant's  witnesses  in  this  case,  ai 
shown  by  the  following  interrogation,  fairly  illustrates  the  situation: 

^^  Q.  How  is  the  dust  brought  upon  the  car  track? 

'^  A.  The  dust  is  brought,  or  rather  the  wind  is  brought  on  the  car 
tracks  by  vehicles  coming  from  unpaved  streets  principally.  There 
are  also  large  quantities  of  manure,  etc.,  dropped  on  the  streets. 

^'  Q.  None  of  which  is  dropped  by  the  electric  cars? 

*»  A.  No,  sir. 

<*  Q.  After  a  rain,  and  the  streets  become  muddy,  and  the  ve- 
hicles, as  you  say,  by  the  mud  being  attached  to  their  wheels,  carry 
it  and  deposit  it  on  the  tracks?     What  becomes  of  it? 

'^  A.  The  mud  is  dried  first,  of  course,  and  the  vehicles  grind  that 
mud  into  dust. 

"  Q.  The  vehicles  grind  the  mud  into  dust? 

'*  A.  Yes,  sir;  other  vehicles. 

**  Q.  Vehicles  alone? 

<'  A.  Vehicles  and  animals. 

<^  Q.  In  what  respect  do  the  cars  contribute  toward  grinding  this 
mud  into  dust? 

**  A.  To  a  very  small  extent — only  on  the  surface  of  the  rails. 

*'  Q.  Is  that  appreciable? 

'^  A.  Well,  it  is  only  a  matter  of  opinion.  I  don't  think  it  does 
amount  to  anything. 

<<  Q.  After  this  mud  is  dry  and  becomes  ground  into  dust  by 
vehicles,  and  by  the  tramping  of  horses  and  mules,  what  becomes 
of  it? 

<<  A.  Well,  it  stays  on  the  street;  to  a  very  large  extent  the  eart 
have  a  tendency  to  brueh  it  off  the  frocfes."     (Our  italics.) 
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The  witness  thas  describes  the  situation  after  the  cars  have  been 
operated  on  the  streets  for  several  days,  and  the  drying  process  of 
fair  weather  has  had  its  effect  npon  the  mad  which  has  been  thus 
brought  upon  the  railroad  tracks. 

*'  Well,  on  a  paved  street  there  is  a  section  between  the  rails — 
between  the  rails  and  the  gutter  which  is  comparativeiy  clean ;  the 
dirtiest  portion  of  the  street  ie  nearest  the  rails  inside  and  out;  princi' 
paUy  outf  where  the  dirt  is  dropped  from  the  wheels  of  the  vehicles,^ ^ 

Again : 

*'  Q.  With  the  exception  of  the  few  narrow  streets  to  which  yoa 
have  referred  I  understand  you  to  say  that  the  effect  of  a  car  passing 
over  the  roadbed  after  the  mud  has  been  ground  and  dried  is  to  sweep 
by  its  passage  the  dust  away  from  the  car  track? 

'*A.  The  effect  is  to  clean  the  track," 

Obviously,  the  trend  of  this  statement  and  of  other  witnesses  to  the 
same  effect  is  to  establish  the  fact  that  the  ears  of  the  street  electric 
raUway  companies  are  an  important  factor  in  raising  the  dust  which 
is  complained  of  as  a  nuisance  and  a  discomfort.  This  proof  is  con- 
sonant with  common  knowledge  and  experience  on  the  subjecc. 

That  the  movements  of  the  electric  cars  produce  a  great  deal 
of  dust  is  substantiated  by  the  witnesses  who  testified  in  suit  12,659, 
to  which  we  have  referred. 

The  following  interrogation  of  a  witness  in  that  case  will  illustrate 
that  proposition,  viz. : 

'^Q.  Have  you  ever  seen  a  street  car  run  through  the  Third 
District? 

"A.  I  think  I  have. 

"  Q    Well,  I  have  you,  I  say? 

"A.  Yes,  sir,  I  have  certainly. 

**Q.   What  line? 

"  A.  Dauphine  line — Dauphine  and  Barracks. 

*'  Q.  What  effect  did  the  passage  of  these  cars  have  upon  the  dust 
of  the  streets? 

**  A.  It  has  a  great  deal  of  effect. 

^'  Q.  Please  state  what  the  effect  is? 

**  A.  It  creates  a  great  deal  of  dust. 

*^  Q.  Is  that  dust  uncomfortable? 

"  A.   Very  much,  sir. 
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<<  Q.  Do  they  create  any  more  than  any  other  vehicles  paarinic 
the  street? 

**  A.  Yes,  sir." 

He  says  *'  there  is  a  greater  quantity  of  dost  where  the  cars  are 
running,  and  yon  can  follow  np  behind  every  car  in  my  street  and 
see  rafters  of  dust  after  every  car." 

Another  witness  says  that  through  the  streets  that  are  ordinarily 
traversed  by  these  cars  **  more  dunt  is  raised  by  them  than  by  any 
other  vehicle  that  I  have  seen  traveling  on  the  streets." 

This  witness  was  a  practising  physician  in  the  city  of  New  Orleans 
of  thirteen  years'  experience. 

<*  Q.  What  is  the  effect  of  these  doads  of  dost  on  the  health  of 
the  inhabitants  of  those  streets  and  the  passengers  in  the  cars? 

**  A.  (Substantially  that)  '  inhaling  of  dust  raised  by  those  cars 
is  irritating  to  the  organs  of  respiration,'  "  etc. 

This  witness  confirms  the  statement  of  the  former  witness  with 
regard  to  the  greater  volume  of  dust  which  is  produced  by  the  else* 
trie  cars  than  any  other  vehicles  which  use  the  streets  of  the  city. 

The  following  is  quoted  from  the  interrogation  of  the  president  of 
the  State  Board  of  Health,  viz. : 

<<  Q.  Your  Board  of  Health  has  requested  the  authorities  to  en* 
force  this  ordinance  which  the  accused  is  charged  with  violating? 

'*  A.  No,  sir;  we  attempted  to  enforce  it  ourselves,  believing  that 
we  were  capable  of  enforcing  all  ordinances  connected  with  sani- 
tation. 

'^Q.  Now,  you  have  noticed  these  cars  going  through  the  streets — 
these  electric  cars? 

"  A.  Yes,  sir. 

<<  Q.  Do  they  create  any  dust — more  than  any  other  vehicle? 

<<  A.  I  think  they  are  the  cause  of  the  dust  arising. 

<<  Q.  Now,  in  the  operation  of  those  cars  without  sprinkling  the 
streets,  does  that  constitute  a  nuisance? 

'*  A.  I  think  it  has  an  injurious  effect  upon  the  health. 

**  Q.  Has  the  Board  of  Health  ever  declared  this  operation  of  the 
cars,  without  sprinkling  the  streets,  a  nuisance. 

*'  A.  I  could  not  say  that  the  specific  action  of  the  board  stated 
that  it  was  a  nuisance,  but  the  board  did,  by  specific  action,  deter- 
mine to  enforce  the  law  as  a  sanitary  measure. 

<*  Q.  Now,  when  you  say  as  a  sanitary  measure,  is  the  operation  of 
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the  cars,  without  sprinkling,  injurious  to  the  health  of  the  inhabit- 
ants? 

'*  A.  Well,  the  dust  we  conceive  to  be  injurious. 

"  Q.  It  is? 

"  A.  Yes,  sir. 

'*  Q.  And  is  it  more  injurious,  or  is  more  injury  caused  by  the  dust 
from  the  street  cars,  than  from  the  dust  from  any  other  vehicle? 

^<  A.  By  reason  of  the  greater  amount  of  dust.'' 

Again : 

*<  Q.  Doctor,  you  have  ridden  around  the  city  in  street  cars  during 
dusty  weather? 

"  A.  Yes,  sir. 

<*  Q.  Have  you  ever  been  inconvenienced  by  the  dust  in  those 
cars? 

"A.  Yea,  sir;  frequently." 

Another  witness,  a  member  of  the  Board  of  Health,  and  a  physi- 
cian of  thirty  years'  experience,  said : 

*'Q.  You  have  often  traveled  in  street  cars  oi  New  Orleans  City 
&  Lake  Railroad  Company? 

"A.  Yes,  sir;  very  often  all  over  the  city?. 

'*  Q.  Do  they  create  any  dust? 

"A.  Yes,  sir;  they  do. 

*'Q.  Do  they  create  any  more  dust  than  any  other  vehicle  passing 
through  those  streets? 

<'  A.  I  think  so;  by  reason  of  the  velocity  of  the  car  which  gives  a 
kind  of  draught  or  vacuum  which  causes  large  volumes  of  dust  to 
surround  the  car." 

So  much  of  the  evidence  is  sufficient  for  all  the  necessary  purposes 
of  this  case ;  and  whether  same  be  put  to  the  practical  test  of  the 
judgment  of  the  layman  and  casual  observer,  or  that  of  scientific 
analysis  and  sanitation,  we  think  it  reasonably  clear  that  the  opera- 
tion of  the  street  electric  cars  is  the  principal  cause  of  the  dust 
which  is  complained  of,  and  that  it  is  shown  to  be  a  nuisance,  inju- 
rious to  the  public  health  and  that  of  persons  who  use  them  for  pur- 
poses of  travel,  and  detrimental  to  the  comfort  and  convenience  of 
the  public. 

We  regard  the  foregoing  evidence  as  a  complete  answer  to  the  fol- 
lowing proposition  which   we   have   extracted    from  the  brief  of 
defendant's  counsel,  viz. : 
76 
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'*  The  defendant  farther  shows  that  the  need  to  keep  the  dast  laid 
on  the  lines  of  track,  if  any  snch  need  there  be,  was  a  necessity  that 
arose  in  the  course  of  nature  and  is  not  a  state  or  condition  broaicht 
about  by  the  operation  of  the  said  street  car  lines ;  and  that  it  is 
anlawfnl  and  anreasonable  to  impose  npon  corporations  operatinfif 
said  lines,  the  duty  to  keep  the  dust  laid  when  the  said  duty  has  no 
relation  to  the  operation  of  the  said  street  car  lines,  and  arises  from 
no  condition  created  or  broug^ht  about  by  the  operation  of  said  lines ; 
and  when  said  service  is  not  required  by  the  contract  with  the  city 
aod  the  duty  of  service  is  outside  and  beyond  the  contract,  and  a 
duty  which  is  owed  by  the  municipal  authorities  to  the  inhabitants." 

Again : 

(<  The  Canal  &  Claiborne  Railroad  Company,  the  licensee  of  the 
city  of  New  Orleans,  has  purchased  and  paid  for  the  rigut  to  use 
certain  streets  for  the  carrying  of  passengers.  It  pays  a  license  tax, 
as  well  as  property  tax,  and  is  performing  a  guast- public  function, 
carrying  passengers  for  hire  in  the  streets.  The  fact  that  it  is 
9ua«i- public,  and  has  purchased  and  paid  for  this  right  to  use  the 
streets,  does  not  destroy  the  character  of  its  business,  or  make  it 
subject  to  other  and  different  rules  of  law  than  any  other  citixen 
who  uses  the  street  for  profit.  It  would  be  unreasonable  to  require 
the  dray  owner  to  attach  a  sprinkling  apparatus  to  his  dray,  or  to 
require  his  dray  to  be  followed  by  a  water  cart;  and  it  would  be  an- 
reasonable  to  require  the  omnibus  lines  to  run  sprinkling  carts;  it 
would  be  unreasonable  to  require  of  theVrocession  of  furniture  vans, 
sugar  wagons,  cotton  floats  and  pleasure  vehicles  to  be  equipped 
with  sprinkling  apparatus,  or  to  be  preceded  or  followed  by  water 
carts,  simply  because  they  use  the  streets  of  the  city.  And  so  we  say 
that  there  is  no  reason  to  require  the  street  car  companies  to  per- 
form this  service  at  great  expense  when  the  service  is  not  required 
of  other  persons  or  firms,  or  corporations  making  a  like  use  of  such 
public  highways.  And  when  it  is  seen  that  the  dust  is  not  produced 
by  the  railway  company,  is  not  brought  upon  the  street  by  them,  but 
its  appearance  and  the  annoyance  of  the  dust  is  not  related  to  the 
operation  of  the  railroad  lines,  to  require  them  ^to  lay'  the  dust  would 
be  no  more  reasonable  than  to  require  them  to  remove  the  garbage, 
sweep  the  streets,  clean  the  gutters  and  light  or  pave  the  streets, 
or  maintain  the  police  along  their  route." 

The  examples  counsel  gives  of  the  right  which  the  proprietor  of  a 
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dray,  the  water-cart,  the  omnibas,  fnmitare  van,  sugar  wagon,  cot- 
ton float  and  pleasure  vehicle  has  to  the  free  nse  of  the  street  for 
the  purposes  of  his  business  are  inappropriate,  because  neither 
exercises  a  franchise. on  the  public  streets  of  the  city;  but  their  use 
of  the  streets  is  just  the  ssme  as  that  of  any  other  private  citizen. 

Whilst  each  of  said  proprietors  are  licensed  by  the  city  to  pursue 
his  respective  calling,  his  use  of  the  streets  is  merely  incidental 
thereto;  but  the  street -car  company  purchases  from  the  city  a  pub- 
lic franchise  or  right  to  lay  its  tracks  of  steel  fixedly  and  perma- 
nently in  the  centre  of  the  public  highways  of  the  city,  and  to  main- 
tain same  therein  for  a  period  of  years,  and  to  operate  their  cars 
thereon  for  the  pui^pose  of  carrying  passengers  for  hire. 

And  it  is  disclosed  by  the  evidence  thst  the  dust  which  occasions  the 
inconvenience  and  discomfort  of  the  passeugera,  and  the  detriment 
to  public  health,  is  directly  and  immediately  referable  to  its  use  of 
that  franchise,  and  it  is  that  injurious  use  and  enjoyment  of  its  fran- 
chise which  the  aforesaid  ordinance  is  intended  to  regulate. 

The  question  arises  upon  the  foregoing  state  of  facts,  whether  the 
ivatering  of  the  tracks  of  the  street  railroad  companies  so  as  to  effectu- 
ally keep  down  the  dust,  as  proposed  in  the  ordinance,  is  an  exercise 
of  the  police  power;  if  so,  is  it  reasonable,  definite,  and  equal  and 
just  in  its  operation. 

The  ordinance  is  merely  a  municipal  regulation,  and  in  no  sense  a 
criminal  statute.     Corporation  of  Amite  City  vs.  Holly,  50  An.  — . 

The  persons  with  whom  it  ei^luslvely  deals  are  public  corporations 
who  are  operating  public  franchises  to  be  operated  as  carriers 
of  passengers  for  hire,  and  the  evident  object  of  the  City  Council  in 
enacting  it  was  to  improve  the  comfort  and  convenience  of  the  pas- 
sengers who  were  transported  upon  it  and  incidentally  to  suppress  a 
^o^- nuisance  and  preserve  the  public  health. 

It  is  further  argued  by  defendant's  counsel  that  the  large  expense 
of  watering  their  tracks  will  render  this  ordinance  so  burdensome  as 
to  seriously  impair  its  franchise  and  render  its  revenues  non- 
remunerative. 

To  this  proposition  there  are  two  sufficient  answers :  (1)  that  this 
exigency  of  defendant's  franchise  must  be  reasonably  supposed  to 
have  been  within  the  contemplation  of  the  contracting  parties  when 
the  franchise  was  secured,  and  consequently  an  incident  thereof; 
(2)  that  the  greatly  increased  convenience  and   comfort  of  travel 
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which  the  Bnppression  of  the  dust  would  occasion  would  entirely 
compensate  the  increased  cost  by  a  corresponding  increase  of 
travel. 

The  principles  of  law  appertaining  to  the  exercise  of  the  police 
power  of  a  State  or  municipal  government  have  been  so  frequently 
enunciated  by  the  courts  of  this  State  as  well  as  by  those  of 
other  States,  and  of  the  Supreme  Oourt,  that  the  chief  difficalty 
presented  to  the  judicial  mind  consists  in  the  selection  to  be  made 
therefrom  of  those  most  suitable  to  the  question  under  discussion. 

It  wil  therefore  be  useful  to  jurisprudence  to  quote  from  some  of 
the  most  conspicuous  decisions  and  apply  their  precepts  to  the 
instant  case. 

In  ChafFe  &  Sons  vs.  Trezevant,  88  An.  746,  this  court  said: 

'*  What  the  police  power  of  a  State  is,  it  is  difficult  to  determine 
with  precision.  It  is  generally  said  to  extend  to  the  protection  of 
the  lives,  health  and  property  of  the  citizens  and  the  preservation  of 
good  order  and  good  morals;  to  the  promotion  of  domestic  tran- 
quillity and  the  comfort  and  quiet  of  all  persons. 

*'  By  the  general  police  power  of  a  State,  persons  and  property 
are  subject  to  all  kinds  of  burdens  and  restraints  in  order  to  secure 
the  general  comfort,  health  and  prosperity  of  the  people." 

In  Bass  vs.  State,  84  An.  494,  it  was  well  said  that  **  it  is  a  settled 
principle,  growing  out  of  well  ordered  society,  that  every  holder  of 
property,  however  absolute  and  unqualified  may  be  his  title,  holds  it 
under  the  implied  liability  that  his  u«e  of  it  shall  not  be  in/urtotu  to 
the  equal  enjoyment  of  others  having  an  equal  right  to  the  enjoy- 
ment of  their  own  property,  nor  injurious  to  the  rights  of  the  com- 
munity." 

That  opinion  was  very  largely  predicated  upon  the  leading  case  of 
Commonwealth  vs.  Alger,  7  Cushing,  58,  which  is  cited  in  the  brief  of 
defendant's  counsel. 

In  the  conspicuous  case  of  Stone  vs.  Mississippi,  101  U.  S.  814,  the 
Supreme  Oourt  said: 

*<  All  agree  that  the  Legislature  can   not  bargain  away  the  police 

power  of  a  State. 

*  *  *  0  *  *  * 

*'  Many  attempts  have  been  made  in  this  court  to  define  the  police 
power,  but  never  with  entire  success. 
**  It  is  always  easier  to  determine  whether  a  particular  case  comes 
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within  the  general  scope  of  the  power,  than  to  g^ve  an  abstract 
definition  of  the  power  itself  which  will  be  in  all  respects  accurate. 

"No  one  denies,  however,  that  it  extends  to  all  matters  affecting 
the  public  health  or  the  public  morals."     (See  also   Beer  Company 
vs.  Massachusetts,  97  U.  S.  25;  Patterson  vs.   Kentucky,  97  U.  S. 
601;  Boyd  vs.  Alabama.  94  U.  S.  646 ;  Fertilizing  Co.  vs.  Hyde  Park, 
97  U.  S.  659;  Mnnn  vs.  Illinois,   94  U.  S.  124;  Metropolitan  Board, 
etc.,  vs.  Barrie,  34  N.  Y.  657. 
The  court  then  added  this  strong  statement,  viz. : 
"  No  Legislature  can  bargain  away  the  public  health  or  the  public 
morals.    The  people  themselves  can  not  do  it,  much  less  their  ser- 
vants.   The  supervision  of  both    these  subjects    of  governmental 
power  is  continuing  in  its  nature,  and  they  are  to  be  dealt  with  as 
the  special  exigencies  of  the  moment  may  require..    Government  is 
organized  with  a  view  to  their  preservation,  and  can  not  divest  itself 
of  the  power  to  provide  for  them. 

"  For  this  purpose  the  largest  legislative  discretion  is  allowed  and 
the  discretion  can  not  be  parted  with  any  more  than  the  power  it- 
self." 

In  Trustees  of  Dartmouth  College  vs.  Woodward,  4  Wharton,  518, 
Chief  Justice  Marshall  employed  this  forcible  language,  viz. : 

<*  The  peoplein  their  sovereign  capacity  have  established  their  agen- 
cies for  the  preservation  of  the  public  health  and  the  public  morals, 
and  the  protection  of  public  and  private  rights.  These  several 
agencies  can  govern  accordiujg  to  their  discretion,  if  within  the  scope 
of  their  general  authority  while  in  power;  but  they  can  not  give 
away  nor  sell  the  discretion  of  those  that  are  to  come  after  them,  in 
respect  to  matters,  the  government  of  which  from  the  very  nature 
of  things  must  vary  with  varying  circumstances. 

''They  may  create  corporations  and  give  them,  so  to  speak,  a 
limited  citizenship;  but  as  citizens,  limited  in  their  privileges  or 
otherwise,  these  creatures  of  the  government  creation  are  subject  to 
such  rules  and  regulations  as  may  from  time  to  time  be  ordained  and 
established  for  the  preservation  of  health  and  morality. 

''  The  contracts  which  the  Constitution  protects  are  those  that  relate 
to  property  rights^  not  govemmentaU^     (Our  italics.) 

The  foregoing  authorities,  particularly  the  last,  seem  especially 
appropriate  to  this  case. 
In  making  an  application  of  these  principles,  one  of  the  text  writers 
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says  that  the  correct  doctrine  is  '*  that  while  the  State  may  not  pro- 
hibit a  business,  innocent  in  itself,  when  it  is  pnrsaed  in  a  lawful 
way  not  injnrioas  to  the  commnnity ;  and  while  the  police  reflation 
of  pursuits,  and  of  the  employment  and  uses  of  property  must  be 
limited  to  such  restrictions  as  ajre  reasonably  necessary  to  protect 
legitimate  public  interests,  and  to  secure,  as  far  as  possible,  the 
largest  freedom  and  the  greatest  good  of  all  members  of  the  com- 
munity, it  is  not  within  the  authority  of  judicial  tribunals,  to  set 
aside  laws  enacted  ostensibly  to  promote  the  public  welfare,  unless  it 
is  perfectly  clear  upon  the  face  of  the  statutes^  or  from  their  terms, 
that  they  have  no  real  or  substantial  relation  to  the  objects  to  which 
they  purport  to  be  directed,  or  that  they  infringe  upon  and  impair 
fundamental  rights  secured  by  constitutional  guarantees." 

Parker  and  Worthington's  Public  Health  and  Safety,  Sec.  9; 
Tiedeman's  Police  Power,  Sec.  2 ;  Oooley's  Oon.  Limitations,  pp. 
177,  201;  Davis  vs.  State,  68  Ala.  58;  State  vs.  Wheeler,  25  Conn. 
290;  Boston  vs.  Onmmings,  16  Ga.  102;  State  vs.  Clatter,  38  Ind. 
409;  Humes  vs.  Railroad  Co.,  82  Mo.  221;  Berthoff  vs.  O'Reilly, 
74  N.  Y.  509 ; 

*'In  other  words,"  says  the  writer,  *Hhe  right  to  exercise  the 
police  power  can  not  be  alienated,  surrendered  or  abridged  by  a 
State  Legislature  by  any  act,  grant,  charter,  contract  or  delegation 
whatsoever,  because,  it  is  said,  it  is  a  governmental  function  with- 
out which  the  Legislature  would  be  powerless  to  protect  those  rights 
which  it  was  especially  designed  to  secure.  So  that  the  Legislature 
can  not,  even  by  charter  granted  to  a  corporation,  confer  any  trre- 
pealable  right  to  continue  the  exercise  of  franchises  in  a  way  that  vMxy 
have  become  injurious  to  the  puhlic^'*^  citing  Stone  vs.  Mississippi, 
supra,  ibid. 

In  treating  of  the  police  control  of  corporations,  Mr.  Tiedeman 
says  : 

<<  It  has  been  supposed  that  because  it  is  the  settled  law  of  this 
country  that  the  Legislature  of  a  State  can  not  repeal  or  amend 
the  charter  of  a  private  corporation  unless  the  power  is  expressly 
reserved,  these  perpetual  corporations  are  placed  beyond  the  reach 
of  the  ordinary  police  power  of  the  State ;  that  while  the  rights  of 
the  natural  person  are  subject  to  the  exercise  of  the  police  power  in 
the  interest  of  the  public,  those  corporations  are  free  from  this 
burden  because  the  slightest  police  regulation  operates  as  a  restric 
\ 
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tion  of  the  enjoyment  of  the  corporate  franchise,  and  hence  impairs 
the  obligation  of  the  contract. 

'*  Such  a  construction  of  the  operation  of  this  constitutional  pro- 
vision is  not  only  scientifically  absurd,  but  it  is  in  violation  of  the 
ordinary  rules  of  constitutional  construction,  which  provide  for  a 
strict  construction  of  all  grants  by  the  State  to  the  individual. 

**  Apart  from  the  question  whether  the  State  can  barter  away 
its  police  power,  the  intention  of  the  Legislature  to  place  a 
private  corporation  beyond  the  reach  of  the  police  power  of  the 
State ;  to  grant  to  a  corporation  the  right  to  do  what  it  pleases  in 
the  exercise  of  its  corporate  powers,  it  matters  not  how  much  injury 
is  inflicted  upon  the  public,  and  yet  be  subject  to  no  control  or 
restraint  which  is  not  provided  by  the  laws  in  force  when  the  charter 
was  granted,  is  so  manifestly  unreasonable  that  we  can  not  suppose 
that  the  Legislature  so  intended,  unless  this  extraordinary  privilege 
is  expressly  granted.     *     *     * 

''The  subjection  of  existing  corporations  to  new  regulations  does  not 
involve  a  repeal  or  amendment  of  the  charterSy  for  an  act  of  incorpora' 
tion  simply  guarantees  the  right  to  act  and  do  business  as  a  corporate 
body,  subject,  of  course,  to  the  laws  of  the  land,  and  the  legitimate  con- 
trol of  the  governments^  (our  italics).  Tiedeman's  Llm.  of  Police 
Power,  Sec.  189,  1890. 

These  two  sections  of  that  excellent  treatise  are  largely  drawn 
from  the  conspicuous  Louisiana  case,  Butchers'  Union  Slaughter- 
house Company  vs.  Orescent  Oity  Live  Stock  Company,  111  U.  S.  746. 

In  that  case  the  court  broadly  and  emphatically  said,  that  the 
Legislature  of  a  State  ''can  not,  by  any  contract,  limit  the  exercise 
of  its  police  powers  to  the  prejudice  of  the  general  welfare.  These 
are  the  public  health  and  the  public  morals.  The  preservation  of 
these  is  so  necessary  to  the  best  interests  of  the  social  organization 
that  a  wise  policy  forbids  the  legislative  body  to  divest  itself  of  the 
power  to  enact  laws  for  the  preservation  of  the  health  and  the 
repression  of  crime," 

The  author  again  says : 

"  But  the  corporation  is  no  more  subject  to  arbitrary  regulations 
than  is  the  individual.  In  order  that  the  regulation  of  a  corporation 
may  be  within  the  constitutional  limitations  of  police  power  it  must 
have  reference  to  the  welfare  of  society  by  the  prevention  or  con- 
trol of  those  actions  which  are  calculated  to  inflict  injury  upon  the 
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public  or  the  individaal.     As  in  all  other  cases  of  the  exercise  of  the 
police  power,  the  police  regnlations  of  corporations  mast  be  conftned 
to  the  enforcement  of  the  maxim  sic  utere  tuo  ut  alienum  mtn  Itedas 
subject  to  the  observance  of  which  every  corporate  charter  mast  be 
supposed  to  have  been  granted."     Section  191,  Id. 

The  foregoing  principles  were  sanctioned  by  this  court  in  State  vs. 
Heidenhain,  42  An.  488.  in  which  it  was  said  by  the  court: 

**  The  police  power  delegated  to  the  city  of  New  Orleans  in  Its 
charter,'  gives  ample  authority  to  the  city  to  maintain  its  cleanliness 
and  health,  and  to  maintain  good  sanitary  conditions  in  the  streets, 
public  places  and  buildings,  to  suppress  all  nuisances  and  to  impose 
a  fine  and  imprisonment  for  the  violation  of  such  ordinances,"  etc. 

Again : 

'*  The  authority  to  abate  nuisances  is  a  part  of  the  police  power 
vested  in  all  large  and  populous  cities.  To  determine  what  is  a  nui- 
sance is  a  question  of  fact." 

In  that  case  this  court  maintained  as  a  valid  and  reasonable  exer- 
cise of  the  police  power  of  the  city  of  New  Orleans,  an  ordinance 
prohibiting  smoking  in  the  street  cars  of  the  city. 

In  State  vs.  Lochte,  45  An.  1406,  this  court  maintained  the  legality 
of  an  ordinance  of  the  city  of  New  Orleans  which  prohibited  private 
individuals  from  obstructing  the  streets  and  banquettes  of  the  city, 
as  an  exercise  of  the  police  power  t>f  the  city. 

But  in  addition  to  the  foregoing  authorities  on  the  general  princi- 
ples of  law  applicable  to  this  kind  of  a  case,  we  have  been  referred 
to  a  case  in  point,  The  Oity  &  Suburban  Railway  Co.  of  Savannah  va. 
The  Mayor,  etc.,  77  Georgia,  732;  and  from  the  statement  in  the 
opinion  it  appears  that  the  appellant  was  fined  by  a  city  police  court 
on  the  charge  of  '*  neglecting  to  water  the  track  on  which  it  ran 
through  the  streets  of  the  city." 

The  court  said : 

'*  Surely  to  keep  down  the  dust  from  the  railways'  own  tracks  by 
watering  them  within  the  city  limits  and  on  its  streets  is  a  very 
requisite  and  necessary  thing  for  the  welfare  and  convenience  of  the 
inhabitants  on  the  streets  over  which  the  road  is  constructed,  to  say 
nothing  of  its  health -preserving  effect.  The  cars  constantly  run; 
almost  every  minute  they  pass  each  house  on  the  street,  and  if  the 
track  be  left  unwatered  the  dust  becomes  very  inconvenient  to  those 
who  lodge  in  the  house,  and  in  warm  weather  sit  on  the  stoops  or 
open  the  windows." 
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The  court  sastained  the  ordinance  as  legal  and  reeled  their  concla- 
sions  mainly  upon  Elailroad  Company  vs.  Richmond,  96  U.  S.  521,  in 
which  the  court  held  that  '*  the  appropriate  regulatioi>  of  the  use  of 
property  is  not '  taking '  it  within  the  meaning  of  the  constitutional 
prohibition." 

Judge  Dillon,  in  a  recent  edition  of  his  work,  approves  the  decision 
of  the  Georgia  court  and  says : 

*'  Under  its  police  powers  and  authority  over  streets  a  city  may 
require  street  railway  companies  to  keep  their  streets  watered  so  as  to 
be  free  from  dust."  2  Dillon's  Munic.  Corps.,  Sec.  720  (Fourth 
Edition) . 

McDonald  vs.  Toledo  Consolidated  Street  Railway  Co.,  74  Federal 
.   Reporter,  104,  announce  a  similar  doctrine. 

A  similar  ordinance  was  sustained  by  the  Pennsylvania  Court 
recently  in  Chester  vs.  Chester  Traction  Company;  American  Digest, 
1897,  p.  4928. 

On  reason  and  authority  we  are  of  opinion  the  ordinance  of  the 
City  Conilcil  of  the  city  of  New  Orleans  must  be  sustained  as  a 
legal  exercise  of  the  police  power,  and  as  neither  indefinite  nor 
unreasonable. 

Judgement  affirmed. 


No.  12,863. 
Succession  of  Royal  A.  Bray. 

Tbe  heir  aeceptlDg  the  succession  unconditionally  may  be  compelled  t6  give 
security  for  the  debts  of  the  succession,  or  submit  to  an  administration  of  the 
property  of  the  deceased.  Civil  Code,  Arts.  1004, 1003  et  seq. 
Nor  Is  the  creditor's  right,  in  this  respect,  defeated  by  the  ex  parte  order,  recog- 
nizing the  widow  and  heirs  of  the  deceised,  and  putting  them  in  possession 
of  the  succession  property. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Lazarus  &  Luce  for  James  A.  Andrews,  Plaintiff  in  Rule,  Appellant. 
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Dart  dtKernan  for  Widow  and  Heirs  of  Bray,  Defendants  in  Rule,  | 

Appellees. 


Argued  and  submitted  November  23,  1898. 
Opinion  handed  down  December  19,  1898. 
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The  opinion  of  the  coart  was  delivered  by 

MiLLBB,  J.  The  appellant,  a  creditor  of  the  succession  of  Royal  A. 
Bray,  takes  this  appeal  from  the  judgment  dismissing  the  rule  of  the 
creditor  to  compel  the  widow  and  heirs  of  the  deceased  to  make  an 
inventory  of  the  effects  of  the  succession,  and  give  security  for  its 
debts,  or  submit  to  an  administration  of  the  succession  property. 

The  deceased  died  on  December  22,  1897.  A  few  days  after,  i.  e., 
January  6,  1898,  his  widow  and  heirs  presented  their  petition  to  be 
recognized  and  put  in  possession  of  the  property  of  the  succession, 
and  the  order  was  then  made  in  accordance  with  the  prayer  of  the 
petition.  In  February,  1898,  the  appellant,  as  a  creditor  of  the  snc- 
cession,  took  the  rule  on  the  widow  and  heirs,  and  was  met  by  the 
exception^  that  his  rule  came  too  late,  and  of  no  cause  of  action. 
The  case  is  before  us  on  the  creditor's  appeal  from  the  judgment  of 
the  lower  court  maintaining  the  exceptions. 

The  argument  of  the  defendants  in  rule,  in  effect,  is  that  the  order 
putting  the  widow  and  heirs  of  the  deceased  in  possession  of  the 
property  of  the  succession  closed  it,  precluded  all  further  proceed- 
ings in  it,  and  left  the  appellant  no  remedy  to  obtain  an  administra- 
tion of  the  property  of  the  succession,  with  a  view  to  the  payment 
of  its  debts,  and  equally  precludes  him  from  any  demand  of  security 
for  his  debt.  If  this  contention  is  sustained  the  appellant  is  confined 
to  an  action  of  separation  of  patrimony,  given  by  the  Code,  to  guard 
against  the  miDgling  of  the  succession  property  with  that  of  the  heir 
(Civil  Code,  Art.  1441  et  aeq.)  ;  or  to  the  personal  action  against  the 
widow  and  heirs,  liable  for  the  debts  of  the  deceased.  If  under  our 
law  the  creditor  has  the  right  to  demandjthe  inventory  and  adminis- 
tration of  the  property  of  his  deceased  debtor,  with  the  view  of 
securing  the  application  of  the  property  to  pay  the  debts  of  the 
debtor,  the  right  the  appellant  asserts  by  his  rule,  that  right  has  been 
lost,  not  by  any  act  of  the  creditor,  but  by  the  ex  parte  order  of  the 
widow  apd  heirs. 

The  heir  called  to  the  succession  may  accept  under  benefit  of  inven- 
tory, administer,  sell  the  property,  apply  proceeds  to  pay  the  suc- 
cession, and  take  the  residue,  thus  limitiog^^his]  liability  to  that 
which  he  receives ;  or  the  heir  may  accept  UDConditionally]aiid  go 
into  possession,  buj  subject  to  the  right  of  the  creditors  to  insist  on 
an  inventory,  sec arity^for  [succession  debts,  or^an  administration 
under  the  appointment  by  the  court.    In  either  case,  acceptance  with 
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benefit  of  inventory  or  simple  acceptance,  there  is  preserved  to  the 
creditors  the  recourse  they  should  have  on  the  debtor's  property,  by 
securing  to  them,  if  they  demand  it,  an  administration  to  subject 
that  property  to  their  debts.  The  creditor's  right  in  this  regard 
vas,  perhaps,  abundantly  secured  under  the  articles  of  the  Oode  ae^ 
it  originally  stood.  Code  of  1825,  Arts.  1004,1005.  In  the  same 
line  of  protection  to  creditors  the  Legislature,  in  1828,  incorporated 
in  the  mass  of  amendments  to  the  Code  of  that  year  the  enactment 
since  known  as  Art.  1012  of  the  Code,  to  the  effect  that  no  heir 
should  be  allowed  to  receive  possession  of  the  effects  of  the  succes- 
sion if  there  were  creditors  with  suits  pending,  unless  the  heirs  gave 
security  if  required  by  the  plaintiffs  in  such  suits.  The  question  be- 
fore us  is  whether  the  ex  parte  action  of  the  widow  and  heirs  of  the 
deceased  debtor  has  deprived  the  appellant  of  the  right  conferred  by 
the  article  of  the  Code,  originally  Art.  1004  of  the  Code  of  1825,  re- 
produced as  Art.  1011  of  the  Code  of  1870. 
Our  jurisprudence  is  quite  familiar  that  distinguish  the  remedies^ 

m 

of  creditors,  when  the  succession  of  their  debtor  is  under  adminis- 
tration, from  the  remedies  of  creditors  to  procure  payment  of  the 
debts  of  the  deceased  when  the  administration  is  ended.  It  is  of 
ready  acceptance  that  when  the  administration  is  closed  the  credit- 
ors must  exert  their  rights  against  the  person  who  succeeds  to  the 
liabilities  as  well  as  the  property  of  the  deceased.  Thus,  where  the 
heirs  with  no  opposition  from  the  creditors  go  into  posses- 
sion and  partition  the  property  of  the  succession,  or  hold 
without  partition,  or  where  the  administration  is  completed 
and  the  administrator  or  executor  discharged ;  or  where,  before  the 
administration  is  closed  the  heirs  end  the  seizin  of  the  executors 
by  providing  for  the  payment  of' the  legacies;  in  these  and  other 
cases  where  no  administration  exists  and  none  is  requisite,  our  courts 
have  held  the  succession  ceases — that  is,  creditors  of  the  deceased  can' 
neither  demand  the  continuance  of  administration  or  the  appoint- 
ment of  another  administrator  or  executor,  but  must  resort  to  suits- 
against  the  heirs  in  the  courts  of  ordinary  jurisdiction.  Boguille  vs. 
Faille,  1  An.  205;  Soye  vs.  Price,  30  An.  93;  Fowler  vs.  Succession 
of  Gordon,  24  An.  22,  270;  Succession  of  Lampton,  35  An.  418. 
This  line  of  authority  cited  by  the  defendants,  in  our  opinion,  has 
no  tendency  to  exclude  the  demand  of  the  creditor  who  calls  on  the 
beneficiary  heir    for  security,   or  an  administration,  given  by   the 
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*Oode  when  there  has  been  no  administration.  It  can  not  be  claimed 
that  this  right  of  the  creditor  is  defeated  by  an  ex  parte  order  of 
recognition  the  heirs  and  widow  of  the  deceased  obtained  within  a 
few  days  after  the  death  of  the  deceased.  If  the  creditor  is  clothed 
with  the  right  he  asserts,  the  right  would  be  nugatory  if  the  heir 
could  defeat  it  by  his  ex  parte  application  made  with  the  prompti- 
tude exhibited  in  this  case.  We  can  conceive  of  an  acquiescence 
by  the  creditor  in  such  an  order  deduced  from  the  lapse  of  time  with 
no  opposition  from  creditors,  but  we  have  no  such  element  of  long 
possession  of  the  heir  and  of  assent  on  the  part  of  creditors.  There 
is  another  right  given  to  creditors  for  payment  of  the  debts  of  the 
deceased  that  is  suggestive  in  this  controversy.  Within  three 
months  the  creditor  may  demand  the  separation  of  the  property  the 
iieir  inherits,  so  that  the  rights  of  .the  creditor  on  the  property  of  his 
'deceased  debtor  may  be  preserved.  Within  this  period  of  three 
months  the  heir  can  not  alienate  or  encumber  the  succession  prop- 

•  erty.  0.  C,  Art.  1441  et  aeq.  If  the  law  allows  three  months  for 
»the  institution  of  the  suit  for  separation  of  patrimony,  it  may  well 
«be  deemed  that  the  demand  of  the  creditor  for  security  and  an 
.  administration  is  not  to  be  denied  as  too  late  made  almost  within  a 

month  after  the  death  of  the  deceased.     In  our  view  the  ex  parte 

•  order  did  not  preclude  plaintiff's  demand,  nor  can  we  perceive  any 
.bar  in  the  lapse  of  time. 

It  is  urged  that  plaintiff  is  estopped  from  the  relief  he  seeks,  be- 
cause, subsequent  to  the  order  recognizing  the  heirs,  he  dealt  with 
them  as  liable  for  the  debt  of  the  succession.  They  incurred  that 
liability  by.  their  simple  acceptance.  We  can  not  perceive  that  be- 
cause the  creditor  received  a  payment  from  the  heirs  on  account  of 
his  debt  that  he  lost  the  right  to  demand  an  administration  of  the 
succession  property. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  the  exceptions  be  and 
they  are  hereby  overruled,  the  rule  of  plaintiff  be  remanded  for  trial 
and  that  defendants  pay  costs. 

Absent:  Nicholls,  C.  J. 
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No.   12,964. 

State  of  Louisiana  vs.  Henry  Habpeb. 

with  no  bill  of  exceptions,  assignment  of  errors  or  error  on  the  face  of  therecord- 
this  court  has  no  power  to  review  the  sentence  for  crime. 


0 


N  APPEAL  from  the  Third  Judicial  District  Oourt  for  the  Parish; 
of  Lincoln.     Barkadale,  J. 


M.  J,  Cunningham,  Attorney  General,  and  Chaa.  B,  RobertSj  District 
Attorney,  for  PlaintifF  and  Appellee. 


TT.  A.  Vanhook  and  J,  D.  Barksddle  for  Defendant  and  Appellant. 


Submitted  on  briefs  November  26,  1898. 
Opinion  handed  down  December  5,  1898. 


The  opinion  of  the  court  was  delivered  by 

Milleb,  J.  The  accused  appeals  from  the  sentence  for  man  -^ 
slaughter. 

The  record  contains  no  bill  of  exceptions  nor  assignment  of  errors. 
It  shows  a  rule  for  a  new  trial  substantially  on  the  grounds  of  testi- 
mony alleged  to  have  been  discovered  since  the  trial.  If  we  could 
entertain  this  rule  without  any  bill  of  exceptions  to  the  refusal  of 
the  lower  court  to  grant  a  new  trial,  we  would  be  confronted  with 
the  fact  that  no  diligence  had  been  exhibited  to  obtain  the  testimony 
at  the  trial.  This  court  will  give  consideration  to  the  refusal  of  the 
lower  court  to  give  a  new  trial  when  presented  on  a  bill  of  exception 
exhibiting  the  grounds  on  which  the  lower  court  acted,  but  we  have 
no  such  basis  in  this  case. 

There  is  an  earnest  appeal  by  counsel  for  the  accused  based  on  the 
poverty  of  the  accused  in  jail  for  a  length  of  time  before  his  trial, 
with  neither  money  or  friends  to  aid  him,  and  in  that  condition 
called  up  for  trial  with  no  adequate  preparation  to  meet  the  issue. 
The  counsel  who  appear  for  him  in  this  court  were  assigned  to  the 
accused  by  the  lower  court.  Th3y  came  to  his  defence  with  all  the 
disadvantages  arising  from  possessing  no  knowledge  of  the  facts  of 
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the  case,  except  that  they  could  acquire  when  appointed.    No  wit- 
ness was  pat  on  the  stand  by  the  defence.     After  the  trial  and  con- 
viction, counsel  learned  for  the  first  time  of  facts  put  before  us  in 
affidavits  attached  to  the  rule  for  the  new  trial.    We  have  gone  over 
these  affidavits  in  view  of  the  peculiar  circumstances  of  the  case 
4ind  the  insistence  of  counsel  that  we  can  act  on  the  refusal  of  the 
lower  court  of  the  new  trial,  though  the  ruling  was  not  the  subject 
of  any  bill  of  exceptions.     There  is  the  frank  avowal  by  counsel  that 
it  was  their  inadvertence  that  no  bill  of  exceptions  was  taken,  and  it 
is  urged  that  the  poor  and  friendless  accused  should  not  snffer  for 
the  oversight.   We  can  not  depart  from  the  law  that  utterly  excludes 
this  court  from  taking  cognizance  of  questions  of  guilt  or  innocence 
of  parties  charged  with  crime.     But  in  parting  with  the  case  we  are 
prompted  to  express  our  appreciation  that  the  appeal  to  us  would 
deserve  the  serious  attention  of  the  Board  of  Pardons,  if  the  affidavits 
attached  to  the  rule  for  new  trial  exhibit  the  true  state  of  the  case 
never  presented  to  the  jury  for*  reasons  assigned  by  counsel  who 
prosecute  this  appeal  in  the  sincere  desire  to  secure  relief  for  one 
accused  of  the  most  serious  offence  known  to  the  law,  but  unfortun- 
ately not  afforded  that  full  defence  the  law  enforces. 
It  it  ordered,  adjudged  and  decreed  that  this  appeal  be  dismissed. 


No.  12,771. 
J.  H.  HiNRiCHS  vs.  The  City  of  New  Orleans. 

"While  the  taking  of  part  of  the  property  leased  for  *&  purpose  of  public  utility 
gives  the  lessee  no  action  in  damages  against  the  lessor,  be  not  being  In  fault, 
the  lessee  is  entitled  to  a  dimlnntion  of  rent.    Civil  Code,  Art.  2697. 

When  the  city  of  New  Orleans  becomes  a  lessor,  it  is  subjected  to  the  same  obliga- 
tions Imposed  by  law  on  those  who  enter  into  contracts  of  lease,  henco  the 
lessee  from  the  city  of  the  revenues  of  the  public  markets  deprived  of  part  of 
the  revenues,  because  a  portion  of  the  space  on  which  the  stalls  in  the  market 
are  erected  is  taken  for  a  public  necessity—/.  /.,  the  widening  of  a  street,  the 
city  must  allow  the  lessee  a  diminution  of  rent. 

The  lessee  entitled  to  a  dimfuution  of  rent  does  not  lose  his  right,  because  under 
the  menace  of  dispossession  under  the  extrajudicial  power  claimed  by  the 
lessor  under  the  contract,  the  lessee  pays  under  protest  rent  becoming  due 
after  the  right  to  the  diminution  accrues. 

The  lessee  can  urge  his  demand  for  diminution  of  rent  in  a  separate  suit,  or  by 
reconvention,  If  sued  on  the  rent  notes.    C.  P.,  Arts.  874,  377. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 
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Farravj  Jonas,  Kruttschnitt  <&  Gurley  and  J.  V.  Ouillotte  for  Plain  • 
tiff  and  Appellant. 


Samuel  L,  Qilmore,  City  Attorney,  and  W.  B,  Sommerville,  Assistant 
City  Attorney,  for  Defendant  and  Appellee. 


Argaed  and  submitted  May  20,  1898. 
Opinion  handed  down  Jane  30,  1898. 
Rehearing  refused  December  5,  1898. 


The  opinion  of  the  coart  was  delivered  by 

MiLLEB,  J.  This  is  an  appeal  from  the  jadgment  against  the 
plaintiff  on  his  demand  for  a  dimination  of  the  rent  stipalated  by 
him  to  be  paid  for  the  lease  of  the  pablic  markets  of  this  city  and 
for  the  deduction  of  amount  claimed  by  him  from  the  amount  of  the 
rent  note  last  maturing  and  in  the  hands  of  the  city  when  plaintiff 
sued. 

In  April,  1893,  the  city  leased  to  the  plaintiff  for  three  years  the 
pablic  markets,  or  rather  the  revenues  of  the  markets,  for  the  price 
of  one  hundred  and  ninety  thousand  two  hundred  dollars,  one  thirty- 
sixth  part  paid  on  the  signing  of  the  contract  and  the  remainder  in 
thirty -five  equal  instalments,   represented  by  that  number  of  the 
lessee's  promissory  notes,  payable  on  the  15th  of  each  month  of  the 
three  years  term  of  the  lease.    The  lessee  entered  into  possession, 
made  the  cash  payment,  furnished  the   notes,  and  paid  all  except 
that  last  maturing,  in   April,  1896.     The  city  in   November,   1893, 
found  it  necessary  to  widen  one  of  the  adjoining  streets ;  in  doing 
this  it  encroached  on  the  space  occupied  by  three  of  the  markets, 
plaintiff  alleges,  thereby  depriving  him  for  the  unexpired  term  of  his 
leajse  of  sixty -four  stalls  then  rented  by  the  vendors  of  commodities 
brought  to  the  market  for  sale  and  from  which  stalls  the  plaintiff 
derived,  under  his  contract,  the  customary  market  dues.     The  peti- 
tion claims  that  this  taking  of  a  part  of  the  market  for  a  pablic  pur- 
pose, thereby  causing  the  loss  to  plaintiff  of  the  revenues  of  sixty- 
four  of  the  stalls,  entitles  him  to  a  dimination  of  the  rent  stipalated 
to  be  paid  under  his  lease  of  the  market  revenues,  and  for  that 
diminution,  fixed  by  the  petition  at  ten  thousand  seven  hundred  and 
thirty- six  dollars  and  thirty -four  cents,  he  claims  judgment  and  the 
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further  decree  that  this  sam  be  deducted  from  the  amoant  of  the 
last  rent  famished  by  him  and  maturing  in  March,  1806. 

The  city  excepted  that  the  petition  disclosed  no  cause  of  action, 
on  the  grounds  that  no  act  of  the  lessor  gives  rise  to  an  action  for 
diminution  of  rent,  nor  can  such  action  be  maintained  after  rent  is 
paid;  that  the  contract  made  part  of  plaintiff's  petition  prohibits 
stalls  on  the  sidewalks,  and  the  petition  shows  that  the  sixty -four 
stalls  were  on  the  sidewalk;  that  in  the  contract  the  plaintiff  ear- 
rendered  and  waived  any  right  of  set-off  or  compensation  based  on 
any  claims  or  demands  he  might  have  or  thereafter  might  accrue  to 
him  against  the  city,  this  stipulation  referring  to  his  rent  notes;  and 
that  the  injury  arising  from  the  widening  of  a  street  was  damnum 
absque  injuria. 

Our  law  provides  that  if  the  thing  leased  be  destroyed  by  a  fortu- 
itous event  or  is  taken  for  a  purpose  of  public  utility,  the  lessee  may 
demand  either  a  diminution  of  the  rent  or  the  revocation  of  the 
lease,  but  in  either  case  the. lessee  is  denied  any  claim  for  damages. 
Civil  Code,  Art.  2697.  The  article  withdraws  the  contract  of  lease 
from  the  operation  of  any  rule  that  might  be  supposed  to  extend  the 
responsibility  of  the  lessor  for  damages,  when  the  failure  of  the 
lessor  to  fulfil  his  contract  is  due  to  to  the  expropriation  of  the  thing 
leased  or  fortuitous  event.  But  the  Code  distinguishes  between 
damages  and  diminution  of  the  price.  It  refuses  the  one,  but  gives 
the  other,  i.  e.,  the  diminution  of  the  price.  It  would  be  contrary  to 
reason  that  the  lessee  should  continue  liable  for  rent  when  the  thing 
leased  has  perished  by  a  fortuitous  event,  or  the  equivalent  result  is 
produced  by  the  taking  of  the  thing  leased  for  the  public  necessity, 
subject  to  which  all  property  is  held.  We  understand  in  this  case 
that,  recognizing  the  law,  the  plaintiff  makes  no  claim  for  damages, 
but  claims  the  diminution  of  the  rent.  This  Art.  2697  of  our  Code  does 
not  seem  to  need  any  aid  from  the  French  authorities.  We  have  given 
attention  to  those  cited  by  the  defendant.  They  affirm  that  damages 
are  not  allowed  the  lessee  against  the  lessor,  when  he  is  not  in  fault 
and  the  thing  leased  has  perished,  or  in  whole  or  in  part  is  taken  for 
the  public  necessity;  and  the  authorities  equally  affirm  th*.  diminu- 
tion of  the  rent  is  due  the  lessee  when  the  fortuitous  event  or  expro- 
priation has  deprived  him  of  the  possession  of  the  leased  premises. 
The  defendant's  exception  is  on  the  theory  that  the  suit  is  for  dam- 
ages when  the  law  gives  none,  unless  the  lessee  is  in  fault,  or  if  the 
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Buit  is  viewed  as  ooe  for  diminution  of  rent  the  law  gives  no  sach 
remedy  for  any  act  of  the  lessor.  In  determining  the  character  of 
tfae  plaintiff's  suit  we  mast  look  to  the  substance  of  bis  demand,  and 
not  the  mere  form  of  expression  in  the  petition.  The  allegation  that 
the  city  was  in  fault  for  destroying  the  stalls  in  the  market  is  accom^ 
panied  with  the  averment  substantially  that  the  street  was  widened 
because  of  the  public  necessity — t.  e.,  the  taking  of  the  thing  leased 
for  the  purpose  of  public  utility.  We  view  the  suit  as  one  for  dimi- 
nution of  rent  for  the  cause  specifled  in  the  Code. 

In  our  opinion  another  ground  of  defence  that  these  stalls  were 
prohibited  on  the  sidewalk  can  not  be  maintained.  The  stalls  were 
cinder  the  roof  of  the  market,  had  stood  there  for  years,  and  were 
deemed  a  part  of  the  markets.  In  the  contemplation  of  both  parties 
it  is  our  conclusion  the  revenues  to  be  derived  from  stalls  under  the 
roof  passed  to  the  lessee. 

In  our  appreciation  the  stipulation  that  tbe  lessee  waived  the 
right  to  urge  offsets  or  demands  in  compensation  against  the  rent 
notes  must  be  restricted  to  demands  reasonably  to  be  presumed  in- 
tended by  the  parties.  The  expropriation  of  the  markets  was  surely 
not  anticipated.  If  the  stipulation  under  consideration  could  be 
deemed  to  waive  the  lessee's  demand  for  relief  in  a  case  like  this, 
the  consequence  would  be  to  deny  him  when  sued  the  right  to  urge 
as  a  defence  that  the  thing  leased,  for  the  enjoyment  of  which  he 
gave  the  notes,  had  perished,  or  had  been  expropriated,  the  day 
after,  it  might  be,  the  lease  was  signed.  The  argument  that  gives 
that  effect  to  the  stipulation  as  to  the  demands  or  offsets  waived,  it 
seems  to  us,  must  be  deemed  fallacious.  We  can  not  hold  that  be- 
cause plaintiff  waived  the  right  to  urge  offsets  or  demands  or  com- 
pensation against  the  notes,  that  therefore  he  can  not  claim  the 
diminution  of  rent  the  law  accords  him  when  the  thing  leased  in  part 
has  been  taken  for  a  purpose  of  public  utility. 

Again  the  exception  affirms  that  the  plaintiff  has  lost  all  claim  to 

the  diminution  for  the  eviction  from  the  stalls  by  continuing  after 

that  event  to  pay  rent.     Under  the  contract  any  failure  to  pay  the 

rent  at  the  stipulated   periods,  whatever  the  cause,  subjected  the 

lessee  to  the  extra-judicial  dispossession  of  the  leased  premises  by  the 

^ity.     It;  is  in  proof  the   plaintiff  sought  an   injunction  to  protect 

himself  from  the  encroachment  on  the  stalls  by  the  widening  of  the 

.-street,  but  pending  the  preliminary  rule  for  the  issue  of  the  writ  the 

77 
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city  removed  the  stalls.  If  after  this  resistance  to  that  which  he 
conceived  to  be  the  Invasion  of  his  rights,  the  plaintiff  continned 
to  pay  always  under  protest,  at  least  it  can  not  be  said  he  acquired 
in  that  invasion  by  voluntary  payments.  In  this  connection  our 
attention  has  been  directed  to  the  line  of  aathority  that  distingnishe* 
the  voluntary  payment  from  that  brought  about  by  compulsion  about 
to  be  applied  with  serious  injury  to  the  party  who  pays  to  avoid  such 
consequences.  If  the  plaintiff  had  a  just  cause  for  a  diminution  of  hia 
rent,  the  insistence  of  the  city  of  full  payment  is  to  be  viewed  as  an 
illegal  demand  accompanied  by  the  menace  implied  or  express  of 
that  coercion  given  the  city  by  the  contract.  The  general  proposition 
that  payment  under  coercion  from  illegal  demand  will  not  prevent 
recovery  of  the  money  so  paid,  is,  we  think,  too  well  settled  to  need 
discussion.  In  other  phases  involving  that  principle  our  courts  have 
affirmed  that  acts  done  under  coercion  do  not  involve  the  surrendei 
of  rights  supposed  to  be  affected  by  such  acts,  and  in  the  text-book 
and  decisions  the  principle  is  affirmed.  Verges  vs.  Gonzales,  38  An. 
412;  Jackson  vs.  Michie  &  Murdock,  88  An.  723;  Factors  and 
Traders  Insurance  Company  vs.  Harbor  Protection  Company,  87  An. 
288;  Cuny  vs.  Dudley,  6  Rob.  77;  Taylor  vs.  Bowker,  111  U.  S.  28. 
We  do  not  think  that  any  acqaiescence  in  the  removal  of  the  stalls 
can  be  imputed  to  plaintiff  on  the  ground  of  voluntary  payment  of 
the  rent. 

The  argument  for  the  defendant  insists  that  when  the  defendant 
was  deprived  of  the  stalls  he  was  required  to  choose  between  the 
revocation  of  the  lease  or  diminution  of  'the  rent,  and  by  continuing 
to  pay  rent  he  waived  all  right  to  diminution.  We  infer  by  this 
this  is  meant  that  he  should  at  once  have  sued  for  the  diminution. 
If  the  plaintiff  became  entitled  to  a  diminution,  it  seems  to  us  he 
might  well  urge  it  as  a  defence  when  sued  upon  the  notes.  In  a 
case  in  which  the  lessee  resisted  payment  on  the  rent  notes  on  the 
ground  of  the  tortious  act  of  the  lessor  in  dispossessing  the  defend- 
ant of  the  premises,  the  court  held  he  could  use  that  as  a  shield  that 
he  might  have  employed  as  a  weapon.  The  Orleans  Theatre  Insur- 
ance Company  vs.  Lafferanderie,  12  Rob.  472.  In  that  case,  it  is 
true,  there  had  been  no  payment  of  rent  after  the  tenant's  dispos- 
session, but  unless  constrained  by  authority,  we  do  not  perceive  the 
basis  on  which  we  can  hold  the  right  to  the  diminution  was  lost,  be- 
cause the  defendant  did  not  once  sue  for  the  diminution.    The  Freneb 
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authorities  to  which  defendant  refers  afQrm  the  lessee  mast  claim 
the  diminntion.  **  Si  la  chose  lon6  ne  p^rit  qa'en  partie,  le  prenenr 
peat  r6clamer  tine  diminntion  de  priz,"  8  Moulon,  p.  294.  To  the 
same  effect,  we  think,  are  the  anthorities  from  other  authors  cited 
in  defendant's  brief.  That  the  lessee  should  make  his  election  to 
claim  the  diminution  when  he  proposes  to  remain,  and  not  demand 
the  revocation  of  the  lease,  we  can  appreciate.  That  requirement 
was  fulfilled.  The  lessee  made  the  election,  claimed  the  diminution 
and  renewed  it  in  effect  on  every  maturity  of  the  rent  notes. 
The  defendant  refused  to  allow  the  diminution  and  thus  each  party 
stood  on  his  legal  rights.  If  the  removal  of  the  sheds  entitled 
the  plaintiff  to  the  diminution  of  the  rent,  it  seems  to  us  he  did 
not  lose  his  right  merely  because  he  did  not  at  once  make  it  the 
basis  of  an  action  against  the  lessor.  The  plaintiff  owed  when  the 
eviction  occurred  a  far  greater  amount  than  the  diminution  he 
claims.  He  defers  his  demand  until  the  last  rent  is  about  maturing. 
He  might  have  asserted  his  demand  by  way  of  reconvention  if  suit 
had  been  brought  on  his  rent  notes.  But  if  no  such  suit  is  brought, 
or  if  brought  the  defendant  does  not  choose  to  reconvene,  he  may 
bring  his  independent  suit.  O.  P.,  Arts.  874,  875,  876.  In  our  opin- 
ion, plaintiff  is  not  precluded  from  his  present  demand  either  by 
paying  the  rent,  or  by  acquiescence  in  the  removal  of  the  stalls,  and 
that  he  can  avail  by  this  suit  of  the  defence  he  could  have  urged  if 
sued  on  the  note  he  had  reconvened.  If  entitled  to  the  diminution, 
the  adequate  relief  is  to  diminish  to  the  extent  of  his  demand  the 
rent  claimed  on  his  last  note.    That  is  the  relief  he  seeks. 

The  defendant  urges  that  the  stalls  having  been  removed  because 
of  the  widening  of  the  street,  a  public  necessity,  the  plaintiff's  loss, 
if  any,  is  damnum  absque  injuria.  In  our  view,  when  the  city  enters 
into  a  contract  of  lease  it  incurs  precisely  the  obligations  that  would 
be  imposed  on  an  individual.  On  a  line  somewhat  similar,  the  United 
States^  with  respect  to  its  contracts,  is  held  to  derive  no  advantage 
from  its  sovereignty  when  the  courts  are  callsd  on  to  construe  or 
enforce  rights  arising  out  of  such  contracts.  The  law  when  this  lease 
was  made  gave  the  lessee  the  right  to  a  diminution  of  the  rent,  if 
the  thing  was  taken  for  a  purpose  of  public  utility,  and  to  that  obliga- 
tion  the  defendant,  as  any  other  lessor,  is  subjected. 

We  are  not  enabled  to  adjust  the  diminution  to  which  the  plaintiff 
is  entitled  on  any  basis  the  record  exhibits.     The  rents  which  plain- 
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tiff  contends  he  would  have  realized,  if  not  disposseBBed  of  the  stalls, 
doeB  npt,  in  oar  view,  fix  the  dimination  of  the  rent  to  which  the 
law  entitles  him.  Our  judgment  is  limited  to  affirming  his  right  of 
action. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jndgmeat 
of  the  lower  court  he  reversed  and  avoided,  and  it  is  now  ordered, 
adjudged  and  decreed  that,  affirming  plaintiff's  right  of  action  and 
that  the  defendant's  exception  he  overruled,  it  is  ordered,  adjudged 
and  decreed  that  this  cause  be  remanded  to  the  lower  court  to  fix 
the  diminution  of  rent  to  which  plaintiff  is  entitled,  to  be  deducted 
from  the  last  maturing  rent  note  furnished  for  the  rent,  and  that 
defendant  pay  costs. 

NiCHOLLS,  0.  J.,  and  Watkins,  J.,  dissent. 


No.  12,539. 
.X  ^SiJl    Succession  of  Mrs.  C.  M.  Booge,  by  Previous  Marriaqb  Widow 

i52    n7« 

5ol2^|  OF  Francois  Amare. 

116    610l 

WM.    ROGGE  vs.   p.   F.    NOUVBT,   BXBCL"rOR,BT  AL. 

1.  A  Claim  long  pendiDg  against  an  alleged  debtor,  not  presented  nor  prosecuted 
during  her  lifetime  and  oAly  sought  to  be  enforced  after  her  death,  is 
looked  upon  as  stale,  not  regarded  with  favor,  and  the  evldenoe  in  support 
thereof  must  be  entirely  conclusive  and  satisfactory. 

2.  The  presumption  that  property  purchased  during  marriage  In  the  name  of  the 
wife  pertains  to  the  community  may  be  rebutted  by  proof  of  the  origin,  exist- 
enpe  and  investment  of  paraphernal  funds  administered  by  her. 

3.  The  spouse  dying  rich,  possessed  of  wealth  which  had  been  the  common  enjoy- 
ment of  the  conjugal  pair,  must  leave  the  other  in  necessitous  circumstances 
to  entitle  the  latter  to  the  marital  portion.  Long  separation  of  the  husband 
from  the  wife,  under  the  facts  of  this  case,  preclude  his  recovery. 


0 
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Dart  <fir  Keman  and  Benjamin  Bice  Forman  for  Plaintiff,  Appellant. 


J.  L.  Peyiairin,  W,  J.  Wagueapack^  Chas.  J.  Th6ard  and  J.  Nufna 
Augtutin  for  Defendants,  Appellees. 
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Argaed  and  sobmitted  February  21,  1898. 
Opioion  handed  down  Jane  13,  1898. 
Rehearing  refused  June  29,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.  William  Rogge  and  Christina  Amare  were  married 
in  New  Orleans  in  September  1886. 

He  was  a  widower  and  resided  in  Louisiana;  she  a  widow  residing 
in  Mississippi. 

He  owned  some  property  at  the  time  of  the  marriage,  Jt>at  was 
hopelessly  involved  in  debt  and  subsequently  lost  everything. 

She  was  well-to-do,  in  fact  rich  for  one  in  her  station  in  life. 

Her  property  consisted  of  real  estate,  stock,  securities  and  money. 
It  was  under  her  exclusive  administration  and  continued  to  be  after 
her  marriage  to  Rogge. 

She  had  no  children  at  the  time  of  her  last  marriage  and  none  as 
the  result  of  that  marriage. 

Rogge  had  two  daughters  by  his  first  marriage,  one  of  whom  was 
herself  married  when  the  father  wedded  the  second  time,  and  the 
other  was  well  grown. 

Mr.  and  Mrs.  Rogge,  immediately  following  their  marriage,  went 
to  reside  at  Biloxi,  Miss.,  where  the  wife  had  a  home  in  which  she 
had  lived  for  many  years.  Subsequently  the  younger  daughter  of 
Mr.  Rogge  by  his  former  marriage  was  brought  to  Biloxi  by  the 
father  to  the  home  of  the  step -mother. 

The  marriage  was  ai^  ill-assorted  one.  The  couple  did  not  get 
along  well  together.     Disagreements  arose  and  discord  developed. 

The  husband,  on  one  of  his  trips  back  to  Louisiana,  met  with  an 
accident  from  a  railway  train  by  which  he  lost  an  arm.  This,  with 
the  increasing  embarrassment  of  his  affairs,  seems  to  have  intensified 
the  situation. 

Matters  grew  worse  in  the  conjugal  home  in  Mississippi,  until 
after  awhile,  the  husband  returned  to  Louisiana  for  good. 

There  was  a  virtual  separation.  The  parties  ceased  to  live  together. 

In  January  1889,  the  wife  brought  suit  for  divorce,  charging  cruel 
treatment,  violence  and  failure  to  support.  This  action  was  filed  in 
the  Ohancery  Court  of  Harrison  County,  Mississippi,  where  she 
resided.     She  averred  the  husband  to  be  a  non-resident  of  Missis- 
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sippi.  He  was  cited  by  publication  cinder  tbe  MissiBsippi  etatnte  in 
such  cases.  In  August  1889,  he  filed  an  answer  to  this  proceeding, 
contesting  the  same  and  praying  for  judgment  for  an  annnal  allow- 
ance out  of  the  wife's  estate  for  his  support  and  maintenance,  aver- 
ring his  poor  circumstances  and  his  incapacity  for  physical  labor  on 
account  of  the  loss  of  his  right  arm. 

The  wife  failed  in  this  suit.  Her  bill  was  dismissed  August  16, 
1889,  because  of  failure  to  establish  the  allegations  thereof.  Noth  - 
ing  was  allowed  the  husband. 

In  June  1892,  three  years  later,  the  wife  brought  a  second  action 
for  divorce  in  the  Chancery  Court  of  Mississippi.  She  averred  her 
continued  residence  in  Mississippi  and  her  husband's  non- residence. 
The  grounds  set  up  were  substantially  the  same  as  those  alleged  in 
the  first  bill,  and,  in  addition,  she  charged  wilful  desertion  and 
assault  and  battery.  The  citation  was  by  publication — the  wife 
deposing  that  her  husband  was  a  resident  of  Louisiana,  but  that  his 
postofflce  address  was  unknown  to  her. 

The  husband  did  not  appear  and  no  answer  was  filed  on  his  behalf. 

In  August  1893,  more  than  a  year  after  the  filing  of  the  bill,  a 
decree  of  divorce  in  favor  of  the  wife  was  handed  down. 

In  July  1895,  Mrs.  Rogge  died  at  her  home  in  Mississippi. 

Her  succession  was  opened  in  the  Chancery  Court  of  Harrison 
County,  Mississippi,  a  paper  was  presented  as  her  last  will  and  tes- 
tament, it  was  admitted  to  probate,  and  P.  F.  Nouvet  qualified 
thereunder  as  testamentary  executor,  he  having  been  named  as 
such  in  the  will. 

This  will  was  dated  New  Orleans,  December 81,  1889,  and  was  exe- 
cuted a  few  months  after  her  failure  to  secure  the  first  divorce 
applied  for. 

It  was  signed  by  her  in  the  presence  of  two  witnesses.  It  does 
not  purport  to  be  what  is  known  in  the  Louisiana  law  as  the  olo- 
graphic will,  nor  is  it  in  the  proper  form  of  the  nuncupative  will  by 
public  or  private  act  as  recognized  by  the  law  of  this  State.  She, 
however,  averred  herself  in  tbe  will  to  be  a  resident  of  Mississippi, 
and  it  was  there  presented  for,  and  admitted  to,  probate.  Its  valid- 
ity  as  a  will  has  not  been  contested  either  in  the  courts  of  Missis- 
sippi or  in  this  State,  and  Mr.  Nouvet  has  been  recognized  as  execu- 
tor  by  the  courts  here. 

The  will  instituted  the  sisters  of  the  testatrix  and  the  relatives  in 
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France  of  her  deceased  hasband,  Francois  Amare,  her  residaary  lega- 
tees, first  bequeathing  a  few  small  special  legacies  to  other  persons, 
and  leaving  to  her  husband,  Wm.  Bogge,  one  dollar. 

In  March,  1896,  this  suit  was  brought  by  Rogge  against  the  execu- 
tor and  the  residuary  legatees. 

He  avers  that  he  is  a  creditor  of  the  succession  of  Mrs.  Rogge, 
deceased,  in  the  sum  of  five  thousand  dollars  for  moneys  advanced 
and  loaned  her,  four  thousand  dollars  of  it  on  the  14th  of  September 
1886,  a  week  before  his  marriage  to  her,  and  the  other  one  thousand 
dollars  on  or  about  October  1,  1886,  a  few  days  after  his  marriage. 

He  asks  judgment  for  this  sum. 

He  next  sets  forth  that  the  property  shown  on  the  inventory  of 
the  succession,  as  opened  in  Louisiana,  is  community  property,  and 
he  asks  to  be  adjudged  entitled  to  one -half  thereof,  and  for 
partition  and  settlement  of  the  community. 

Lastly,  he  alleges  that  he  is  in  necessitous  circumstances,  that  his 
wife  died  rich,  and  that  if  for  any  reason  he  be  denied  recognition 
as  partner  in  community,  then,  in  the  alternative,  he  prays  to  be 
decreed  entitled  to  the  marital  fourth  of  the  estate. 

The  executor  and  institued  heirs  file  answers  alleging  that  the  cour 
jugal  residence  of  this  married  couple  was  established  in  Mississippi 
immediately  following  the  marriage,  in  the  home  where  the  wife  had 
previously  resided  for  thirty  years;  that  he  was  guilty  of  crael  treat- 
ment and  violence  toward  her  and  finally  of  abandonment ;  that  on 
these  grounds,  which  are  averred  to  be  sufficient  under  the  laws  of 
Mississippi,  she  recovered  a  decree  of  divorce  against  him  after  due 
and  legal  proceedings;  and  that  thereafter  he  ceased  to  be  her 
husband. 

They  deny  that  the  plaintiff  ever  loaned  any  money  to  the  deceased, 
and  deny  that  any  of  the  assets  or  property  of  the  succession  appear- 
ing on  the  inventory  belong  to  the  community  alleged  to  have  existed 
between  plaintiff  and  the  deceased,  and  deny  that  any  community 
ever  existed. 

They  specially  represent  that  all  the  effects  and  assets  of  the  estate 
were  the  separate,  paraphernal  property  of  the  deceased,  acquired 
with  and  by  her  separate  funds  always  under  her  sole  and  exclusive 
administration. 

Plaintiff's  petition  had  referred  to  the  decree  of  divorce,  denounc- 
ing it  as  null  and  void,  because  of  want  of  citation  or  legal  process, 
l)ut  there  had  been  no  prayer  for  relief  as  against  it. 


1224  SUPREME  COURT  OF  LOUISIANA. 


Succession  of  Rogge. 


The  parties  went  to  trial  on  the  issues  as  made  ap  and  daring  the 
progress  of  the  trial  plaintiff  presented  a  snpplemental  petition 
in  which  he  set  forth  that  it  was  ten  thousand  dollars  instead  of  fire 
thousand  that  he  had  loaned  his  wife  jast  prior  to  their  marriage — 
naming  the  same  day,  September  14,  1886,  as  that  on  which  he  had 
let  her  have  the  second  five  thousand  dollars.  In  this  petition  be 
elaborated  his  claims,  as  surviving  spouse,  in  the  community  and 
averred  fuller  grounds  for  his  contention  that  the  Mississippi  decree 
of  divorce  was  a  nullity. 

The  filing  of  this  amended  petition  was  resisted  on  the  grounds 
(1)  that  it  came  too  late;  (2)  that  it  changed  the  substance  of  the 
original  demand  in  that  it  claimed  jadgment  for  assets  (alleged  to 
belong  to  the  community)  which  were  within  the  jurisdiction  of 
the  court  in  Mississippi  where  the  primary  succession  had  been 
opened,  the  mortuary  proceedings  taken  in  Louisiana  being  aticiHary; 
and  (8)  that  the  court  here  had  no  jurisdiction  over  assets  within  the 
jurisdiction  of  the  Mississippi  court  and  under  administration  there. 

These  objections  to  the  reception  of  the  supplemental  petition 
were  by  consent  referred  to  the  merits,  but  not  to  be  considered 
waived. 

Still  later,  when  the  trial  of  the  case  was  drawing  to  a  close,  a  sec- 
ond supplemental  petition  was  presented.  Its  purpose  was  to  attack 
as  fraudulent  the  decree  of  divorce  granted  by  the  Mississippi  court. 
The  prayer  was  for  judgment  declaring  the  divorce  to  have  been 
fraudulently  obtained  and  without  force  or  effect  as  against  the 
plaintiff  herein. 

The  filing  of  this  amendment  was  resisted  on  the  ground  that  it 
came  too  late  and  because  it  changed  the  substance  of  the  original 
issue. 

The  court  refused  the  filing  and  plaintiff  expected,  attaching  the 
paper  to  his  bill. 

There  was  judgment  in  favor  of  defendants  rejecting  in  toto  the 
demandb  of  plaintiff,  and  he  prosecutes  this  appeal. 

The  question  of  practice  raised  in  regard  to  whether  or  not  plain- 
tiff could,  after  the  trial  begun,  amend  his  pleadings,  as  was  sought 
to  be  done  by  the  presentation  of  his  first  amended  petition  claiming 
ten  thousand  instead  of  five  thousand  dollars,  need  not  be  passed 
upon. 

The  evidence  entirely  fails  to  convince  us  that  plaintiff  at  any  time 
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loaned  Mrs.  Amare,  his  intended  wife,  either  five   thousand  dollarfir 
as  first  claimed,  or  ten  thousand  dollars,  as  subsequently  claimed,  or 
any  ocher  sum  of  money. 

If  it  were  ten  thousand  dollars  he  had  loaned  ber  on  September 
14,  1886,  as  he,  later,  averred,  it  is  not  easy  to  understand  how  he  or 
his  counsel  could  have  made  the  mistake  of  setting  forth  in  their 
first  petition  it  was  only  one- half  of  that  sum  he  had  advanced  her 
on  that  day. 

Again,  it  is  altogether  improbable  that,  living  away  from  his  wife, 
with  his  circumstances  becoming  poorer  and  poorer,  until  after  a 
while  he  was  bereft  of  everything  to  meet  the  demands  of  his  cred- 
itors, with  no  property,  living  in  poverty,  unable  to  labor  because 
of  his  maimed  condition,  he  should  have  permitted  seven  or  eight 
years  from  the  time  he  ceased  to  live  with  his  wife  until  her  death, 
to  elapse  without  taking  steps,  judicially  or  extra-judicially,  to 
recover  so  large  a  sum  as  ten  thousand  dollars  due  him  for  money  he 
had  loaned  her! 

The  wife  was  rich,  entirely  able  to  refund  the  money  if  she  owed 
it ;  he  was  poor  and  in  necessitous  circumstances,  badly  needing  the 
amount. 

And  under  the  law  of  Mississippi,'  where  the  wife  lived,  and  whose 
jurisdiction  he  himself  had  accepted,  it  would  have  been  an  easy 
matter  to  recover  the  alleged  loan,  because  there  the  husband  and. 
wife  may  sue  one  another.     Mississippi  Code  of  1892,  Sec.  2290. 

There  is  no  explanation  of  this  long  silence. 

It  will  not  do  to  sa^  that  he  expected  her  in  her  will  to  make  res- 
titution. 

The  relations  between  the  couple  did  not  justify  any  hope  what- 
ever on  his  part  that  she  would  remember  him  in  her  will.  Accord- 
ing to  his  statement  she  had  forced  him  to  leave  her  home,  she  had 
grown  tired  of  him,  she  bad  no  longer  any  use  for  him.  The  evi- 
dence discloses  that  she  distrusted  him,  would  not  suffer  him  to  have 
anything  to  do  with  her  affairs,  accused  him  of  pilfering  her  money, 
of  being  a  drunkard,  of  maltreating  and  beating  her,  that  she  was 
afraid  of  him,  feared  for  her  life,  etc.  And  finally  she  severed  all 
connection  with  him  whatever  by  divorce  proceedings. 

Under  circumstances  like  these  he  would  indeed  be  an  unreasonably 
sanguine  man  who  hoped  to  be  the  beneficiary  of  testamentary  be* 
quests  from  the  woman. 
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The  money  that  was  loaned  David  &  Oo.  on  September  14,  1886, 
was,  we  are  satisfied,  her  separate  fnnds.  It  was  handed  to  them 
by  her  and  the  note  was  taken  in  her  name.  So,  too,  the  funds 
deposited  that  day  and  subsequently  in  bank  in  her  name  (which 
amounts,  with  that  loaned  David  &  Co.,  went  to  make  up  the  ten 
thousand  dollars  which  he  claims  he  loaned  her)  were  her  separate 
property,  and  his  connection  with  the  same,  always  in  her  presence, 
was  that  of  mere  service  rendered  in  assisting  her,  making^  himself 
useful  and  accommodating  to  the  woman  he  was  on  the  eve  of  mak- 
ing his  wife.  At  the  time  he  claims  to  Lave  loaned  her  the  ten 
thousand  dollars  he  was  largely  itadebted  to  David  &  Co.  and  to  other 
parties,  was  in  fact  insolvent,  his  property  was  mortgaged,  he  was 
in  arrears  for  interest,  etc.,  and  it  is  taxing  the  credulity  too  greatly 
to  be  asked  to  believe  that  he  got  together  and  handed  her,  a  rich 
woman  in  her  own  right,  ten  thousand  dollars  as  an  ante -nuptial 
loan. 

We  entirely  agree  with  the  conclusion  of  the  trial  judge  rejecting 
this  demand.  See  Bodenheimer  vs.  Executors  of  Bodenheimer,  35th 
La.  Ann.  1005;  Wood  vs.  Egan,  39th  La.  Ann.  684. 

The  CoMitUNiTY  Claim. 

Plaintiff's  claim  to  one -half  of  the  assets  as  shown  on  the  inven- 
tory, based  on  the  averment  that  the  same  belonged  to  the  commu- 
nity of  acquets  and  gains,  rests  on  grounds  no  more  secure  than  did 
his  pretension  as  to  the  ante- nuptial  loan. 

And  this  is  so  whether  we  consider  the  matrimonial  domicil  of  this 
couple  to  have  been  established  and  maintained  in  Louisiana  or  in 
Mississippi  after  the  marriage.  The  proof  is  satisfactory  it  was 
established  in  Mississippi.  Indeed  Rogge  substantially  averred  it 
under  oath  in  his  answer  filed  in  the  Chancery  Court  of  Mississippi 
to  his  wife's  first  bill  for  divorce. 

Nor  is  it  necessary  to  pass  upon  the  question  of  the  validity  or 
invalidity  of  the  decree  of  divorce  to  determine  the  issue  here  raised. 

If  we  consider  that  these  parties  were  never  divorced  and  that 
they  remained  man  and  wife,  though  living  apart,  down  to  her 
death,  still  plaintiff  has  no  claim  for  community  assets,  for  the  very 
good  reason  that  there  are  no  community  assets  and  never  have 
been.  Everything  appearing  upon  the  inventory  is,  without  doubt, 
the  separate,  paraphernal  property  of  the  wife.    It  was  all  acquired 
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with  her  separate  and  paraphernal  funds,  of  which  she  had  the  sole 
and  ezclasive  control  and  administration,  and  the  investments  stood 
in  her  ante -nuptial  name,  Mrs.  O.  M.  Amare.  The  husband  did  not 
even  have  knowledge  of  them. 

While  it  is  true  that  property  purchased  during  the  marriage, 
whether  in  the  name  of  husband  or  wife,  is  presumed  to  belong  to 
the  community,  it  is  a  presumption  which  may  be  rebutted.  And 
the  rule  is  well  established  that  property  acquired  during  the  com- 
munity in  the  name  of  the  wife  ma3c  be  shown  to  be  paraphernal  in 
character  by  proof  of  the  origin,  existence  and  investment  of  para- 
phernal funds  administered  by  her  separately  and  apart  from  her 
husband.  Stauffer,  Macready  &  Co.  vs.  Morgan,  89  La.  Ann.  688; 
Rouyer  vs.  Carrol,  47  La.  Ann.  768;  Miller  vs.  Handy,  Sheriff,  88 
La.  Ann.  160;  Succession  of  Lewis,  46  La.  Ann.  888;  0.  O.  2407, 
2886,  2402. 

This  husband,  from  the  time  of  his  marriage  in  1886  to  the  death  of 
Mrs.  Rogge  in  1895,  realized  no  profits  from  any  source.  He  owned 
and  cultivated  for  a  few  years  after  the  marriage  a  plantation  in 
Iberville  Parish,  but  the  proof  shows  he  came  out  in  debt  each  year, 
owed  his  commission  merchant  '  large  balances,  and  the  place  was 
lost  to  him  by  foreclosure  of  mortgage  in  May  1891. 

He  had  separated  from  his  wife  before  that,  and  after  losing  the 
plantation  he  was  more  or  less  dependent  upon  others  for  support. 
He  never  at  any  time  during  the  marriage  gave  his  wife  a  single  dol- 
lar, and  did  not  contribute  anything  whatever  towards  the  com- 
munity, noi'  towards  the  acquisition  of  the  property  appearing  upon 
the  inventory. 

During  the  marriage  the  wife  had  no  business,  or  trade,  or  other 
means  of  earning  money  that  could  fall  into  the  community,  or  be 
invested  for  its  account.  Her  only  source  of  revenue,  from  which 
she  supported  herself  and  the  family  establishment,  and  from  which 
she  derived  the  funds  invested  in  the  effects  mentioned  on  the  in- 
ventor}^ ,  was  property  separate  and  paraphernal  in  character,  which 
she  owned  prior  to  her  marriage  and  retained  the  sole  administra- 
tion of  after  marriage.  She  was  rich  in  her  own  right,  had  abund- 
ant resources  and  ready  cash,  for  which  she  was  constantly  seeking 
investment,  and  undoubtedly  made  the  investments,  for  her  own 
account,  in  her  own  name  and  with  her  own  funds,  now  figuring  as 
assets  on  the  inventory.     See  Ellis,  Syndic,  vs.  Rush,  6  La.  Ann.  116, 
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The  community  of  acquets  and  gains  resulting  from  this  marriage 
possessed  nothing,  earned  nothing,  invested  nothing. 

It  follows  there  are  no  community  assets  to  be  divided ;  no  settle- 
ment of  community  affairs  to  be  gone  into. 

The  Claim  for  the  Marital  Fourth. 

Denied  his  claim  as  creditor  of  the  wife's  estate  for  ten  tbonsand 
dollars,  and  denied  his  assertion  of  right  to  share  in  property  alleged 
to  belong  to  the  community,  this  husband  makes  his  last  stand  apon 
Art.  2382  of  the  Civil  Code,  which  prescribes  that  if  either  the  hus- 
band or  the  wife  die  rich,  leaving  the  survivor  in  necessitous  circum- 
stances, the  latter  has  a  right  to  take  out  of  the  Succession  of  the 
deceased  what  is  called  the  marital  portion^  which  is  one -fourth  part 
of  the  succession  property  where  there  are  no  children. 

But  even  from  it  must  he  be  dislodged,  for  under  the  inexorable 
facts  of  the  case  his  pretension  can  not  find  there,  either,  any  suffi- 
cient  breastwork  of  defence  and  protection. 

The  principle  upon  which  the  right  of  the  necessitous  surviving 
spouse  to  take  the  marital  portion,  the  reasons,  the  cause ,  the  motive 
of  the  law  in  granting  it,  is  founded  upon  the  consideration,  or  policy, 
that  neither  of  the  married  persons,  who  have  lived  together  in  the 
common  enjoyment  of  wealth  and  of  the  position  which  it  gives, 
shall  be  suddenly  reduced  to  want,  and,  accordingly,  a  part  of  the 
estate  of  the  opulent  deceased  is  appropriated  to  relieve  the  survivor, 
who,  in  the  absence  of  it,  would  be  reduced  to  poverty.  Succession 
of  Fortier,  3  La.  Ann.  105;  Pickens  vs.  Gillam,  43  La.  Ann.  350. 

But  as  to  his  or  her  right  to  take  the  marital  fourth,  the  surviving 
spouse  is  not  an  heir  and  the  portion  entitled  to  is  not  an  inheritance. 
It  is,  therefore,  not  a  vested  right,  nor  is  it  a  debt;  it  is  a  gift,  a 
bounty,  bestowed  not  by  the  deceased  but  by  the  law,  when  the  con<> 
ditions  surrounding  the  relations  of  the  parties  to  each  other  before 
and  at  the  time  of  the  dissolution  of  the  marriage  by  the  death  of  one  of 
them,  and  surrounding  the  one  surviving  after  the  dissolution,  meet 
the  requirements  of  the  law.  Thus  the  spouse  dying  must  be  rich,  or 
comparatively  so;  the  one  surviving,  in  necessitous  circumstancee, 
or  comparatively  so,  with  regard  to  the  other. 

Again,  the  one  dying  rich — possessed  of  wealth  whicnhad  been  the 
common  enjoyment  of  the  conjugal  pair — must  leave  the  other  in 
necessitous  circumstances.    If  these   conditions  do   not  exist   the 
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reason,  the  motive,  the  pnrpose  of  the  law  fails,  and  the  right  to 
take  does  not  attach.  Connor  vs.  Connor,  10  La.  Ann.  451;  Sacces- 
Bion  Jastas,  44  La.  Ann.  721. 

For  over  eight  years  this  husband  and  wife  had  not  lived  together 
prior  to  the  death  of  the  wife.  He  had  resided  in  one  State,  she  in 
another.  They  had  no  relations  with  eacl^  other  of  any  kind.  She 
jaad  twice  brought  suit  for  divorce  against  him,  recovering  a  decree 
the  last  time.  For  years  there  had  been  no  common  enjoyment  of 
the  wealth  the  wife  possessed.  She  did  not  die  leaving  him  in  neces- 
sitous circumstances.  Her  death  did  not  suddenly  snatch  him  from 
the  enjoyment  of  riches  and  reduce  him  to  the  condition  of  penary. 

The 'Heaving"  of  this  couple — the  parting  between  them — had 
occurred  years  before  the  one  with  riches  died. 

The  husbahd  had  gone  his  way — she  hers — long  before.  He  had 
ceased  for  nearly  a  decade  to  have  the  enjoyment  of  either  her 
society  or  her  property  or  means.  Under  these  circumstances  his 
right  to  claim  the  marital  fourth  cannot  be  held  to  exist.  Pickens 
vs.  Oillam,  48  La.  Ann.  850. 

In  reaching  this  conclusion  we  recognize  fully  and  approve  of  the 
principle  announced  in  Gee  vs.  Thompson,  11  La.  Ann.  637.  In  that 
case  the  wife  was  driven  by  the  conduct  of  the  husband  to  place  her- 
self under  the  protection  of  the  law.  She  had  sued  for  and  recovered 
a  judgment  of  separation  from  bed  and  board.  The  court  held  that 
by  placing  herself  under  the  protection  of  the  law  she  had  not  put 
herself  in  a  worse  condition ;  that  the  judgment  of  separation  did  not 
dissolve  the  marriage;  that  by  it  the  Jaw  had,  on  account  of  the  hus- 
bai|d*s  bad  conduct,  excused  her  from  living  with  him;  and  that 
being  his  wife  when  he  died  and  legally  excused  from  co -habitation, 
no  fault  was  attachable  to  her  and  she  was  recognized  as  entitled  to 
the  marital  portion. 

The  husband  in  the  instant  case  presents  no  such  state  of  facts  as 
did  the  wife  in- that  case. 

Judgment  affirmed. 

Rehearing  refused  June  29,  1898. 
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U  Seyeral  oreditora  of  a  cammoo  debtor  may  Join  as  plaintiffs  in  a  reyocatory 
action  to  annul  aots  of  the  debtor  and  others  done  In  fraud  of  their  rights,  and 


111  108B 


1280  SUPREME  OOURT  OF  LOUISIANA. 

Marx  et  aU.  yb.  Meyer  Bros,  et  al. 


may  make  parties  defendant  In  such  action  all  who  are  ohargred  with  eomplie- 
Ity  In  the  collusion. 

3.  While  the  claims  of  such  creditors  may  not  be  cumulated  tor  Jurisdictiom^l  pur- 

poses, where,  under  the  averments  of  the  petition,  a  moneyed  Jud^meot  is 
claimed  against  defendants  largely  in  excess  of  the  minimum  jorisdictiooal 
limit  of  this  court,  the  appeal  will  be  maintained. 
8.  The  law  reprobates  all  unfair  preferences  by  which  an  insotvent  debtor  seeks 
to  give  one  creditor  an  advantage  over  another. 

4.  And  the  fact  that  the  machinery  of  the  law  and  the  courts  is  used  aa  a  cloak  to 

effectuate  the  fraudulent  purpose  aggravates  the  offending. 

APPEAL  from  the  Fifth  Jadicial  District  Oonrt  for  the  Parish  of 
Oaaehita.    Pbtto,  J. 


A,  A,  Ounhy  and  C,  Newton  for  Plaintiffs,  AppeUants. 


Charle8  J.  Boatner,  F,  O.  Hudaon  and  E.  T,  Lamfein  for  I>efend- 
ants,  Appellees. 


Argaed  and  sabmitted  January  14, 1898. 

Opinion  handed  down  April  18,  1898. 

Judgment  annulled  and  rehearing  refused  June  28.  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  ^'Meyer's  Star  Emporium"  was  a  mercantile 
establishment  located  at  Monroe,  Louisiana,  with  a  branch  home  al 
Alexandria. 

These  establishments  were  owned  and  conducted  by  Mrs.  Alice 
Meyer,  a  married  woman,  separate  in  property  from  her  hosband, 
doing  business  as  a  public  merchant. 

Jonas  Meyer,  her  husband,  was  charged  with  the  direction  and 
management  of  the  business. 

In  the  summer  and  autumn  of  1896  he  made  large  purchases  of 
goods  in  northern  cities  on  credit,  based  upon  representations  of  the 
solvency  and  prosperity  of  the  firm. 

These  goods  having  been  received  at  Monroe  and  Alexandria,  aalee 
and  collections  were  pressed  and  much  money  was  realized. 

But  no  debts  for  the  goods  thus  bought,  beyond  an  inconsiderable 
amount,  were  paid. 

The  accounts  and  notes  for  these  purchases  were  maturing. 
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District  Oourt  was  in  session  in  Oaachita  Parish  in  December  1896. 
The  term  was  drawing  to  a  close  and  the  final  adjournment  of  the 
coart  occurred  December  24th. 

On  the  eveningof  December  22nd,  about  six  or  seven  o'clock,  after 
business  hours,  and  after  the  office  of  the  clerk  of  court  had  been 
closed  for  the  day,  counsel  representing  certain  creditors  of  Mm. 
Alice  Meyer  appeared  at  the  Oourt  House  and  dispatched  a  deputy 
clerk  to  the  residence  of  his  principal  for  the  key  of  the  office.  This 
being  procured  the  attorney  presented  and  caused  to  be  filed  seven 
Buits  against  the  Meyer  Star  Emporium  and  its  proprietor. 

The  claims  upon  which  these  suits  were  based  aggregated  over 
thirty  thousand  dollars,  and  on  each  the  debtor  had  confessed  Judg- 
ment. 

These  favored  creditors  were  Meyer  Bros.,  B.  &  S.  Adler,  P. 
Lowenberg,  Miss  Eva  Steinau,  Benjamin  Adler,  the  Monroe  National 
Bank  and  the  Merchants  Sc  Farmer's  Bank. 

Meyer  Bros,  were  merchants  in  Monroe,  and  hrotherg  of  Jonas 
Meyer,  the  husband  and  business  manager  of  the  debtor. 

Besides  their  own  claims  aeainst  this  debtor,  they  were  sureties  on 
the  note  for  ten  thonssind  dollars  which  the  debtor  had  executed  in 
favor  of  B.  &  S.  Adler,  upon  which  note  the  suit  of  the  latter  was 
based. 

Meyer  Bros,  were  also  endorsers  on  the  paper  held  by  the  two 
banks  named,  and  declared  on  in  their  suits. 

P.  Lowenberg  was  brother-in-law  of  Jonas  Meyer,  and  Miss 
Steinau  was  the  aunt  of  Mrs.  Alice  Meyer. 

It  thus  appears  that  all  the  claims  upon  which  judgments  were 
confessed  were  either  held  by  members  of  the  family  of  the  debtor, 
or  secured  by  some  of  them. 

It  also  appears  that  the  claims  thus  confessed  were  not  current 
indebtedness  of  the  firm  in  the  sense  that  they  represented  the 
recent  purchases  of  goods,  except  possibly  to  a  small  extent.  They 
were,  for  the  most  part,  over  one  year  old  and  some  of  them  two 
years  old  at  the  time  the  judgments  were  confessed. 

The  seven  suits  referred  to  were  entered  on  the  judge's  docket  on 
December  23rd.,  but  not  on  the  bar  docket  of  the  court.  The 
confessions  of  judgment  were  proved  up,  not  in  the  morning  hour  of 
the  court,  as  is  the  custom  at  the  Monroe  bar,  but  some  time  in  the 
afternoon  (about  3  o'clock)  of  December  23rd.  This  was  an  hour 
when,  usually,  few  attorneys  are  present  in  court. 
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Bippi.  He  was  cited  by  publication  under  the  Mississippi  statute  in 
such  cases.  In  August  1889,  he  filed  an  answer  to  this  proceeding, 
contesting  the  same  and  praying  for  judgment  for  an  annual  allow- 
ance out  of  the  wife's  estate  for  his  support  and  maintenance,  aver- 
ring his  poor  circumstances  and  his  incapacity  for  physical  labor  on 
account  of  the  loss  of  his  right  arm. 

The  wife  failed  in  this  suit.  Her  bill  was  dismissed  August  16, 
1889,  because  of  failure  to  establish  the  allegations  thereof.  Noth- 
ing was  allowed  the  husband. 

In  June  1892,  three  years  later,  the  wife  brought  a  second  action 
for  divorce  in  the  Chancery  Court  of  Mississippi.  She  averred  her 
continued  residence  in  Mississippi  and  her  husband's  non- residence. 
The  grounds  set  up  were  substantially  the  same  as  those  alleged  in 
the  first  bill,  and,  in  addition,  she  charged  wilful  desertion  and 
assault  and  battery.  The  citation  was  by  publication — the  wife 
deposing  that  her  husband  was  a  resident  of  Louisiana,  but  that  his 
postofflce  address  was  unknown  to  her. 

The  husband  did  not  appear  and  no  answer  was  filed  on  his  behalf. 

In  August  1893,  more  than  a  year  after  the  filing  of  the  bill,  a 
decree  of  divorce  in  favor  of  the  wife  was  handed  down. 

In  July  1895,  Mrs.  Rogge  died  at  her  home  in  Mississippi . 

Her  succession  was  opened  in  the  Chancery  Court  of  Harrison 
County,  Mississippi,  a  paper  was  presented  as  her  last  will  and  tes- 
tament, it  was  admitted  to  probate,  and  P.  F.  Nonvet  qnalifled 
thereunder  as  testamentary  executor,  he  having  been  named  as 
such  in  the  will. 

This  will  was  dated  New  Orleans,  Decemberdl,  1889,  and  was  exe- 
cuted a  few  months  after  her  failure  to  secure  the  first  divorce 
applied  for. 

It  was  signed  by  her  in  the  presence  of  two  witnesses.  It  does 
not  purport  to  be  what  is  known  in  the  Louisiana  law  as  the  olo- 
graphic will,  nor  is  it  in  the  proper  form  of  the  nuncupative  will  by 
public  or  private  act  as  recognized  by  the  law  of  this  State.  She, 
however,  averred  herself  in  the  will  to  be  a  resident  of  Mississippi, 
and  it  was  there  presented  for,  and  admitted  to,  probate.  Its  valid- 
ity  as  a  will  has  not  been  contested  either  in  the  courts  of  Missis- 
sippi or  in  this  State,  and  Mr.  Nouvet  has  been  recognized  as  execu- 
tor by  the  courts  here. 

The  will  instituted  the  sisters  of  the  testatrix  and  the  relatives  in 
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France  of  her  deceased  hasband,  Francois  Amare,  her  residuary  lega- 
teesy  first  bequeathing  a  few  small  special  legacies  to  other  persons, 
and  leaving  to  her  hasband,  Wm.  Rogge,  one  dollar. 

In  March,  1896,  this  suit  was  brought  by  Rogge  against  the  execu- 
tor and  the  residnary  legatees. 

He  avers  that  he  is  a  creditor  of  the  succession  of  Mrs.  Rogge, 
deceased,  in  the  sum  of  five  thousand  dollars  for  moneys  advanced 
and  loaned  her,  four  thousand  dollars  of  it  on  the  14th  of  September 
1886,  a  week  before  his  marriage  to  her,  and  the  other  one  thousand 
dollars  on  or  about  October  1,  1886,  a  few  days  after  his  marriage. 

He  asks  judgment  for  this  sum. 

He  next  sets  forth  that  the  property  shown  on  the  inventory  of 
the  succession,  as  opened  in  Louisiana,  is  community  property,  and 
he  asks  to  be  adjudged  entitled  to  one-half  thereof,  and  for 
partition  and  settlement  of  the  community. 

Lastly,  he  alleges  that  he  is  in  necessitous  circumstances,  that  his 
wife  died  rich,  and  that  if  for  any  reason  he  be  denied  recognition 
as  partner  in  community,  then,  in  the  alternative,  he  prays  to  be 
decreed  entitled  to  the  marital  fourth  of  the  estate. 

The  executor  and  institued  heirs  file  answers  alleging  that  the  conr 
jugal  residence  of  this  married  couple  was  established  in  Mississippi 
immediately  following  the  marriage,  in  the  home  where  the  wife  had 
previously  resided  for  thirty  years;  that  he  was  gnilty  of  crael  treat- 
ment and  violence  toward  her  and  finally  of  abandonment;  that  on 
these  grounds,  which  are  averred  to  be  sufficient  under  the  laws  of 
Mississippi,  she  recovered  a  decree  of  divorce  against  him  after  due 
and  legal  proceedings;  and  that  thereafter  he  ceased  to  be  her 
husband. 

They  deny  that  the  plaintiff  ever  loaned  any  money  to  the  deceased, 
and  deny  that  any  of  the  assets  or  property  of  the  succession  appear- 
ing on  the  inventory  belong  to  the  community  alleged  to  have  existed 
between  plaintiff  and  the  deceased,  and  deny  that  any  community 
ever  existed. 

Tbey  specially  represent  that  all  the  effects  and  assets  of  the  estate 
were  the  separate,  paraphernal  property  of  the  deceased,  acquired 
with  and  by  her  separate  funds  always  under  her  sole  and  exclusive 
administration. 

Plaintiff's  petition  had  referred  to  the  decree  of  divorce,  denounc- 
ing it  as  null  and  void,  because  of  want  of  citation  or  legal  process, 
hut  there  had  been  no  prayer  for  relief  as  against  it. 
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sippi.  He  was  cited  by  publication  under  the  MisaiBsippi  statate  in 
such  cases.  In  August  1889,  he  filed  an  answer  to  this  proceedinfi^, 
contesting  the  same  and  praying  for  judgment  for  an  annual  allow- 
ance out  of  the  wife's  estate  for  his  support  and  maintenance,  aver- 
ring his  poor  circumstances  and  his  incapacity  for  physical  labor  on 
account  of  the  loss  of  his  right  arm. 

The  wife  failed  in  this  suit.  Her  bill  was  dismissed  August  16, 
1889,  because  of  failure  to  establish  the  allegations  thereof.  Noth- 
ing was  allowed  the  husband. 

In  June  1892,  three  years  later,  the  wife  brought  a  second  action 
for  divorce  in  the  Chancery  Court  of  Mississippi.  She  averred  her 
continued  residence  in  Mississippi  and  her  husband's  non- residence. 
The  grounds  set  up  were  substantially  the  same  as  those  alle^ired  In 
the  first  bill,  and,  in  addition,  she  charged  wilful  desertion  and 
assault  and  battery.  The  citation  was  by  publication — the  wife 
deposing  that  her  husband  was  a  resident  of  Louisiana,  but  that  his 
postofflce  address  was  unknown  to  her. 

The  husband  did  not  appear  and  no  answer  was  filed  on  his  behalf. 

In  August  1893,  more  than  a  year  after  the  filing  of  the  bill,  a 
decree  of  divorce  in  favor  of  the  wife  was  banded  down. 

In  July  1895,  Mrs.  Rogge  died  at  her  home  in  Mississippi. 

Her  succession  was  opened  in  the  Chancery  Court  of  Harriaon 
County,  Mississippi,  a  paper  was  presented  as  her  last  will  and  tes- 
tament, it  was  admitted  to  probate,  and  P.  F.  Nouvet  qualified 
thereunder  as  testamentary  executor,  he  having  been  named  as 
such  in  the  will. 

This  will  was  dated  New  Orleans,  DecemberSl,  1889,  and  was  exe- 
cuted a  few  months  after  her  failure  to  secure  the  first  divorce 
applied  for. 

It  was  signed  by  her  in  the  presence  of  two  witnesses.  It  does 
not  purport  to  be  what  is  known  in  the  Louisiana  law  as  the  olo- 
graphic will,  nor  is  it  in  the  proper  form  of  the  nuncupative  will  by 
public  or  private  act  as  recognized  by  the  law  of  this  State,  She, 
however,  averred  herself  in  the  will  to  be  a  resident  of  Mississippi, 
and  it  was  there  presented  for,  and  admitted  to,  probate.  Its  valid- 
ity  as  a  will  has  not  been  contested  either  in  the  courts  of  Missis- 
sippi or  in  this  State,  and  Mr.  Nouvet  has  been  recognized  as  execa- 
tor  by  the  courts  here. 

The  will  instituted  the  sisters  of  the  testatrix  and  the  relatives  in 
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France  of  her  deceased  husband,  Erancois  Amare,  her  residuary  lega- 
tees, first  bequeathing  a  few  small  special  legacies  to  other  persons, 
And  leaving  to  her  husband,  Wm.  Rogge,  one  dollar. 

In  March,  1896,  this  suit  was  brought  by  Rogge  against  the  execu- 
tor and  the  residuary  legatees. 

He  avers  that  he  is  a  creditor  of  the  succession  of  Mrs.  Rogge, 
deceased,  in  the  sum  of  five  thousand  dollars  for  moneys  advanced 
and  loaned  her,  four  thousand  dollars  of  it  on  the  14th  of  September 
1886,  a  week  before  his  marriage  to  her,  and  the  other  one  thousand 
dollars  on  or  about  October  1,  1886,  a  few  days  after  his  marriage. 

He  asks  judgment  for  this  sum. 

He  next  sets  forth  that  the  property  shown  on  the  inventory  of 
the  succession,  as  opened  in  Louisiana,  is  community  property,  and 
he  asks  to  be  adjudged  entitled  to  one -half  thereof,  and  for 
partition  and  settlement  of  the  community. 

Lastly,  he  alleges  that  he  is  in  necessitous  circumstances,  that  his 
wife  died  rich,  and  that  if  for  any  reason  he  be  denied  recognition 
as  partner  in  community,  then,  in  the  alternative,  he  prays  to  be 
decreed  entitled  to  the  marital  fourth  of  the  estate. 

The  executor  and  institued  heirs  file  answers  alleging  that  the  conr 
jugal  residence  of  this  married  couple  was  established  in  Mississippi 
immediately  following  the  marriage,  in  the  home  where  the  wife  had 
previously  resided  for  thirty  years ;  that  he  was  guilty  of  crael  treat- 
ment and  violence  toward  her  and  finally  of  abandonment;  that  on 
these  grounds,  which  are  averred  to  be  sufficient  under  the  laws  of 
Mississippi,  she  recovered  a  decree  of  divorce  against  him  after  due 
and  legal  proceedings;  and  that  thereafter  he  ceased  to  be  her 
husband. 

They  deny  that  the  plainti£F  ever  loaned  any  money  to  the  deceased, 
and  deny  that  any  of  the  assets  or  property  of  the  succession  appear- 
ing on  the  inventory  belong  to  the  community  alleged  to  have  existed 
between  plaintiff  and  the  deceased,  and  deny  that  any  community 
ever  existed. 

They  specially  represent  that  all  the  effects  and  assets  of  the  estate 
were  the  separate,  paraphernal  property  of  the  deceased,  acquired 
with  and  by  her  separate  funds  always  under  her  sole  and  exclusive 
administration. 

Plaintiff's  petition  had  referred  to  the  decree  of  divorce,  denounc- 
ing it  as  null  and  void,  because  of  want  of  citation  or  legal  process, 
but  there  had  been  no  prayer  for  relief  as  against  it. 
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Bippi.  He  was  cited  by  pablication  under  the  Mississippi  statute  in 
such  cases.  In  August  1889,  he  filed  an  answer  to  this  proceedinc^, 
contesting  the  same  and  praying  for  judgment  for  an  annual  allow- 
ance out  of  the  wife's  estate  for  his  support  and  maintenance,  aver- 
ring his  poor  circumstances  and  his  incapacity  for  physical  labor  on 
account  of  the  loss  of  his  right  arm. 

The  wife  failed  in  this  suit.  Her  bill  was  dismissed  August  16, 
1889,  because  of  failure  to  establish  the  allegations  thereof.  Noth- 
ing was  allowed  the  husband. 

In  June  1892,  three  years  later,  the  wife  brought  a  second  action 
for  divorce  in  the  Chancery  Court  of  Mississippi.  She  averred  her 
continued  residence  in  Mississippi  and  her  husband's  non- residence. 
The  grounds  set  up  were  substantially  the  same  as  those  alleged  in 
the  first  bill,  and,  in  addition,  she  charged  wilful  desertion  and 
assault  and  battery.  The  citation  was  by  publication — the  wife 
deposing  that  her  husband  was  a  resident  of  Louisiana,  but  that  his 
postofflce  address  was  unknown  to  her. 

The  husband  did  not  appear  and  no  answer  was  filed  on  his  behalf. 

In  August  1893,  more  than  a  year  after  the  filing  of  the  bill,  a 
decree  of  divorce  in  favor  of  the  wife  was  banded  down. 

In  July  1895,  Mrs.  Rogge  died  at  her  home  in  Mississippi. 

Her  succession  was  opened  in  the  Chancery  Court  of  Harrison 
County,  Mississippi,  a  paper  was  presented  as  her  last  will  and  tes- 
tament, it  was  admitted  to  probate,  and  P.  F.  Nonvet  qualified 
thereander  as  testamentary  executor,  he  having  been  named  as 
such  in  the  will. 

This  will  was  dated  New  Orleans,  DecemberSl,  1889,  and  was  exe- 
cuted a  few  months  after  her  failure  to  secure  the  first  divorce 
applied  for. 

It  was  signed  by  her  in  the  presence  of  two  witnesses.  It  does 
not  purport  to  be  what  is  known  in  the  Louisiana  law  as  the  olo- 
graphic will,  nor  is  it  in  the  proper  form  of  the  nuncupative  will  by 
public  or  private  act  as  recognized  by  the  law  of  this  State.  She, 
however,  averred  herself  in  the  will  to  be  a  resident  of  Mississippi, 
and  it  was  there  presented  for,  and  admitted  to,  probate.  Its  valid- 
ity  as  a  will  has  not  been  contested  either  in  the  courts  of  Missis- 
sippi or  in  this  State,  and  Mr.  Nouvet  has  been  recognized  as  execu- 
tor by  the  courts  here. 

The  will  instituted  the  sisters  of  the  testatrix  and  the  relatives  in 
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France  of  her  deceased  husband,  Francois  Amare,  her  residuary  lega- 
tees, first  bequeathing  a  few  small  special  legacies  to  other  persons, 
and  leaving  to  her  husband,  Wm.  Rogge,  one  dollar. 

In  March,  1896,  this  suit  was  brought  by  Rogge  against  the  execu- 
tor and  the  residuary  legatees. 

He  avers  that  he  is  a  creditor  of  the  succession  of  Mrs.  Rogge, 
deceased,  in  the  sum  of  five  thousand  dollars  for  moneys  advanced 
and  loaned  her,  four  thousand  dollars  of  it  on  the  14th  of  September 
1886,  a  week  before  his  marriage  to  her,  and  the  other  one  thousand 
dollars  on  or  about  October  1,  1886,  a  few  days  after  his  marriage. 

He  asks  judgment  for  this  sum. 

He  next  sets  forth  that  the  property  shown  on  the  inventory  of 
the  succession,  as  opened  in  Louisiana,  is  community  property,  and 
he  asks  to  be  adjudged  entitled  to  one-half  thereof,  and  for 
partition  and  settlement  of  the  community. 

Lastly,  he  alleges  that  he  is  in  necessitous  circumstances,  that  his 
wife  died  rich,  and  that  if  for  any  reason  he  be  denied  recognition 
as  partner  in  community,  then,  in  the  alternative,  he  prays  to  be 
decreed  entitled  to  the  marital  fourth  of  the  estate. 

The  executor  and  institued  heirs  file  answers  alleging  that  the  cour 
jugal  residence  of  this  married  couple  was  established  in  Mississippi 
immediately  following  the  marriage,  in  the  home  where  the  wife  had 
previously  resided  for  thirty  years;  that  he  was  gnilty  of  crael  treat- 
ment and  violence  toward  her  and  finally  of  abandonment;  that  on 
these  grounds,  which  are  averred  to  be  sufficient  under  the  laws  of 
Mississippi,  she  recovered  a  decree  of  divorce  against  him  after  due 
and  legal  proceedings;  and  that  thereafter  he  ceased  to  be  her 
husband. 

They  deny  that  the  plaintiff  ever  loaned  any  money  to  the  deceased, 
and  deny  that  any  of  the  assets  or  property  of  the  succession  appear- 
ing on  the  inventory  belong  to  the  community  alleged  to  have  existed 
between  plaintiff  and  the  deceased,  and  deny  that  any  community 
ever  existed. 

They  specially  represent  that  all  the  effects  and  assets  of  the  estate 
were  the  separate,  paraphernal  property  of  the  deceased,  acquired 
with  and  by  her  separate  funds  always  under  her  sole  and  exclusive 
administration. 

Plaintiff's  petition  had  referred  to  the  decree  of  divorce,  denounc- 
ing it  as  null  and  void,  because  of  want  of  citation  or  legal  process, 
but  there  had  been  no  prayer  for  relief  as  against  it. 
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The  real  facts  were  that  the  debtor  was  utterly  and  hopelessly 
insolvent  when  Jonas  Meyer  went  north  to  purchase  goods. 

She  owed  then  over  forty  thousand  dollars,  perhaps  as  much  as 
fifty  thousand  dollars.  Instead  of  the  crops  being  good,  an  unpre- 
cedented drought  was  on,  having  commenced  in  April  and  not  end- 
ing until  October,  which  destroyed  the  crops  to  an  extent  so  great 
that  government  and  other  aid  was  solicited  in  behalf  of  the  stricken 
region. 

Jonas  Meyer  admitted  on  the  stand  he  knew  the  condition  of  the 
crops  when  he  started  North  to  make  his  purchases. 

He  kept  concealed  from  those  he  traded  with  the  fact  that  hia 
house  owed  Meyer  Bros,  an  enormous  sum.  '  He  told  them  only  of 
the  small  indebtedness  due  the  banks  in  Monroe. 

The  fact  was  that  Meyer's  Star  Emporium  owed  Meyer  Bros,  be- 
tween forty-five  thousand  dollars  and  fifty  thousand  dollars  in  notes, 
accounts  and  loans,  and  from  the  testimony  .it  appears  that  the 
indebtedness  of  the  house  must  have  been  about  sixty  thousand  dol- 
lars when  the  seizure  occurred. 

Jonas  Meyer  returned  to  Monroe  from  the  North  in  October. 
He  had  bought  his  goods  on  such  terms  as  to  time  that  the  bills 
would  not  mature  until  late  in  December  and  through  January.  Not 
one  of  plaintiffs'  and  interveners'  claims  was  four  months  old  when 
the  seizure  was  made. 

Notwithstanding  the  drought  the  business  shows  cash  sales  and 
receipts  for  October,  November  and  December  amounting  to  about 
thirty  thousand  dollars.  This  is  exclusive  of  sales  on  credit.  But 
up  to  the  time  the  stores  were  closed  by  seizure,  it  does  not  appear 
that  anything  was  paid  on  account  of  the  thirty  thousand  dollars 
worth  of  goods  purchased  in  the  summer  and  fall,  save  the  paltry 
sum  of  about  nine  hundred  dollars. 

Early  in  December  Herman  Meyer,  of  Meyer  Bros.,  wrote  Adler, 
who  held  a  claim  for  ten  thousand  dollars  (for  which  Meyer  Bros, 
stood  surety) ,  telling  him  the  Star  Emporium  was  in  a  bad  way  and 
advised  him  to  send  his  claim  right  away  to  attorneys  (mentioning 
the  law  firm  who  were  his  own  attorneys) ,  that  they  might  protect 
his  interest. 

About  the  same  time  Miss  Steinau  (aunt  of  debtor)  was  written  to 
by  her  brother,  David  Steinau,l  iving  in  Monroe,  to  send  her  claim  to 
the  same  legal  firm.  One  of  the  Steinaus  (Albert)  was  a  clerk  in  the 
debtor^s  store. 
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All  of  the  claims  held  by  the  parties  who  were  to  be  favored  were 
camulated  in  the  hands  of  the  same  attorneys. 

There  is  no  pretence  that  the  insolvency  of  the  debtor  was  not 
known  to  these  creditors,  or  their  representatives.  It  was  certainly 
known  to  the  attorneys,  and  their  action,  which  was  that  of  the 
creditors,  was  influenced  thereby.  O.  O.  1984 ;  2  R.  88;  8rd  La.  Ann. 
248;6La.  Ann.{)52;4thLa.  Ann.  329;  8La.  Ann.  81.  One  of  the  attor- 
neys, who  testified,  admits  that  the  judgments  confessed  were  more 
than  enongh  to  cover  all  the  property  seized. 

It  is  vain  for  these  creditors  and  this  debtor  to  deny  complicity 
and  co-operation.  The  confessions  of  judgment  themselves  (a  favor 
conferred  upon  a  select  few  only,  all  represented  by  the  same  agents) 
demonstrate  this.  These  confessions  were  all  signed  at  the  same 
time  at  the  debtor's  residence.  Every  facility  was  extended  by  the 
debtor,  and  accepted  by  the  creditors,  to  put  their  claims  in  such 
form  88  to  be  quickly  executory  against  the  property,  proceedings 
were  unduly  expedited  to  this  end,  while  the  debtor  stubbornly,  and 
even  bitterly,  contested  the  suits  brought  by  other  creditors,  even 
those  who  did  not  attach  or  sue  to  revoke.  She  not  only  fought 
their  claims  and  attachments,  employing  several  lawyers  in  the 
defence,  but  demanded  in  reconvention  fifty  thousand  dollars  dam- 
ages against  those  who,  after  the  stores  had  been  closed  by  the  seiz- 
ure at  the  suit  of  the  favored  creditors,  had  the  temerity  to  levy 
attachments  on  the  same  goods. 

Not  only  did  the  debtor  utter  no  word  of  complaint  against  the 
seizure  made  by  the  preferred  creditors,  but  it  appears  that  Jonas 
Meyer  was  active  in  the  endeavor  to  thwart  the  other  creditors. 
Plaintiffs  herein  were  frustrated  by  him  in  the  efforts  made  by  their 
counsel  to  obtain  sureties  on  the  injunction  bond,  which,  if  obtained, 
would  have  stayed  the  sale  of  the  goods  under  the  executions  issued 
on  the  confessed  judgments  pending  this  litigation. 

The  ground  for  the  attachment  of  the  goods  by  the  excluded  cred- 
itors, after  the  same  had  been  seized  at  the  suit  of  the  favored 
creditors,  was  the  preference  shown  the  latter  by  the  insolvent 
debtor  in  the  confessions  of  judgment  executed  in  their  favor.  The 
judge  below  sustained  the  attachments,  notwithstanding  the  strenu- 
ous defence  made  against  them  by  the  debtor. 

In  preparation  for  the  collapse,  the  debtor,  a  few  days  before  the 
confessions  of  judgment  were  given,  sold  for  cash  the  only  piece  of 
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real  estate  she  owned,  and  on  the  very  day  of  the  confessions  she 
disposed  of  her  stock  in  the  Building  and  Loan  Association  of  Monroe 
for  twelve  hundred  and  thirty- seven  dollars  and  sixty  cents.  Besides 
this,  all  the  cash  on  hand  in  bank  and  in  the  store  disappeared  jost 
as  the  seizure  was  coming  on.  Yet  Jonas  Meyer  testified  he  did  not 
know  the  store  was  to  be  seized,  and  this  notwithstanding  he  had, 
the  day  before,  signed  the  confessions,  with  his  wife,  in  authorization 
of  her,  and  knew  the  court  was  in  session. 

In  the  desire  and  haste  to  include  all  who  were  intended  to  be 
favored,  and  exclude  others,  judgments  were  actually  confessed  on 
claims  not  yet  due.     One  of  the  notes  sued  on  by  the  Merchants  and 
Farmers'   Bank  was  not  due  and  the  note  itself  was  at  the  time  in 
New  York  as  collateral  security  for  a  loan  the  bank  had  contracted 
there.     The  president  of  this  bank  testified  he  did  not  know  haw  the 
confessions  were  taken,  or  why  taken.     This  note,  held  by  the  bank 
and  not  due,  was  the  one  P.   Lowenberg,   brother-in-law  of   the 
debtor,  was  endorser  on.     So,  too,  the  note  for  two  thousand  one 
hundred   dollars  held  by  the  Monroe  National  Bank  (and  likewise 
confessed  on)  did  not  mature  until  December  22,  the  very  day  the 
confessions  were  signed  and  the  suits  filed.     Counting  days  of  grace 
this  note  was  not  demandable  until  December  25,  1896.     It  thus 
appears  to   have  occupied -the   fortunate  position   of  having  had 
judgment  by  confession  entered  upon  it  before  it  was  actually  due. 

The  solicitude  about  this  note  is  easily  accounted  for  by  the  fact  that 
Herman  Meyer,  of  Meyer  Bros.,  brother  of  the  debtor's  husband, 
was  guarantor  thereof. 

It  is  a  circumstance  worthy  of  remark  that  none  of  the  members 
of  the  firm  of  Meyer  Bros,  went  upon  the  stand  in  this  hotly  con- 
tested and  protracted  litigation,  notb withstanding  the  large  interest 
they  had  in  its  outcome  and  the  fact  that  they  lived  in  Monroe  where 
the  case  was  being  tried. 

Meyer  Bros,  purchased  at  the  sale  the  stock  of  goods  in  Monroe,  and 
that  in  Alexandria,  as  well  as  the  other  property  seized,  including 
notes,  accounts  and  other  assets. 

After  the  purchase,  they  conducted  both  businesses  at  the  old 
stand.     Jonas  Meyer  was  retained  as  salesman  at  the  Monroe  house. 

After  buying  the  goods  at  a  price  far  less  than  their  real  value, 
Meyer  Bros,  published  an  advertisement  of  the  stock  of  merchandise 
of  the  Star  Emporium  for  sale,  in  which  it  was  stated  to  be  a  bank- 
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Tupt  sale  of  thirty  thonsaDd  dollars  worth  of  goods,  purchased  by 
them  at  sheriff's  sale  at  great  sacrifice,  and  to  be  sold  for  cash 
regardless  of  cost.  It  is  shown  that  in  the  months  of  January,  Feb- 
ruary, March,  April,  May,  June  and  July,  1897,  their  cash  salea 
of  these  goods  amounted  to  twenty  thousand  dollars. 

On  the  first  of  August,  a  large  remnanb  of  the  stock  unsold  wa9 
moved  into  Meyer  Bros,  store,  and  Jonas  M'Byer  still  continued  to  be/ 
salesman  there. 

What  the  sum  total  was,  eventually  realized  by  Meyer  Bros,  from 
this  bankrupt  sale,  is  not  shown. 

Nor  does  it  appear  whether  they  were  accountable  to  the  other 
seizing  creditors  for  their  share  of  what  was  realized  at  the  private 
sales,  or  only  for  such  creditors'  pro  rata  of  the  sum  for  which  they 
bid  in  the  property  at  the  sheriffs'  sales. 

We  do  not  find  it  necessary  to  pass  upon  any  of  the  nameroua 
bills  of  exception,  foand  in  the  record. 

They  relate  to  the  rulings  of  the  court  a  qua  admitting  or  refasing* 
evidence  offered.     We  will    say,   however,   that    much  testimony 
offered  by  plaintiffs  was  excluded  that  should  have  been  admitted. 
Averments  of  fraud  and  collasion  enlarge  the  scope  of  the  reception, 
of  evidence. 

The  law  of  Loaisiana  does  not  recognize  <<  preferred  "  creditors; 
It  mercilessly  reprobates  all  unfair  preference  by  which  'an  insolvent 
debtor  seeks  to  give  one  creditor  an  advantage  over  another.  And 
it  declares  that  a  debtor's  property  being  the  common  pledge  of  his 
creditors,  every  act,  device  or  machination  by  which  they  are  preju- 
diced may  form  the  subject  of  the  revocatory  action.  O.  C.  1969. 
The  fact  that  the  machinery  of  the  law  and  of  the  courts  is  used  to 
effectuate  the  fraudulent  purpose,  aggravates  the  offending.  New- 
man vs.  Baer,  50th  La.  Ann.  — ;  Prats  vs.  Creditors,  6  R.  288;  Stone 
vs.  Kidder,  6  La.  Ann.  552;  Muse  vs.  Yarborough,  11  L.  530;  35  La. 
Ann.  885. 

The  case  at  bar  is  almost  identical  in  its  facts  with  Blodgett  vs.. 
Hogan,  10  La.  Ann.  18,  and  the  principle  there  announced  must 
govern  here.  If  the  stock  of  goods  and  property  of  this  debtor  had 
been  conveyed  by  private  act,  under  the  circumstances  mentioned^ 
to  the  favored  creditors,  the  transaction  woald  not  stand  a  moment 
before  the  assault  of  the  complaining  creditors.  Nor  cap  it  be  held 
any  more  stable  because  sought  to  be  done  under  cloak  of  the  forms. 
of  law. 
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Plaintiffs  and  intervenors  ajre  entitled  to  the  alternative  remedy, 
•of  either  having  the  confessionB  of  judgment,  the  jadgments  based 
thereon  and  the  ezecations  and  sales  thereunder  annulled,  and  the 
property,  or  its  proceeds,  applied  to  payment  of  their  demands,  or 
to  judgment  for  their  debts  against  the  possessors  of  the  property,  or 
its  proceeds.     Stone  vs.  Kidder,  6  La.  Ann.  662;  O.  C.  1977. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  Judgment 
-appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now  or- 
dered and  decreed  that,  in  so  far  as  plaintiffs  and  interveners  herein 
are  concerned,  the  confessions  of  judgment  executed  by  Mrs.  AMce 
Meyer  in  favor  of  the  seven  creditors  hereinbefore  named,  the 
judgments  of  the  court  a  qua  based  thereon,  and  the  executions  and 
sales  thereunder  of  the  debtor's  property,  be  set  aside  and  annulled, 
and  that  the  property  sold  under  said  executions,  or  its  proceeds, 
;be  applied  to  payment  of  the  claims  of  the  plaintiffs  and  intervenors 
'herein,  and  that  to  this  extent  and  for  this  purpose  plaintiifs  and 
intervenors  do  have  judgment  and  recover  of  the  seven  creditors 
referred  to,  in  soltdo,  the  amount  of  the  proceeds  of  said  property 
.as  shown  by  the  sheriffs'  returns  on  the  executions  aforesaid. 

It  is  further  ordered  and  decreed  that,  in  the  alternative,  plaintiffs 
and  intervenors  do  have  and  recover  of  Meyer  Bros,  and  the  indi- 
vidual members  of  that  firm,  purchasers  and  possessors  of  all  the 
property  sold  under  the  executions  aforesaid,  in  aolido,  the  amounts 
due  said  plaintiffs  and  intervenors,  respectively,  by  the  insolvent 
debtor,  Mrs.  Alice  Meyer. 

It  is  further  ordered,  etc.,  that  the  costs  of  both  courts  be  taxed 
.  against  defendants  and  appellees. 

Mr.  JusnoB  Millbb:  I  dissent  on  the  question  of  jurisdiction. 

On  Application  for  Rehbarino. 

• 

A  re -examination  of  this  case  discovers  no  ground  for  setting 
aside  the  judgment  heretofore  pronounced  by  the  court.  But  we 
have  concluded  to  amend  in  one  particular  the  decree  rendered,  and, 
accordingly,  it  is  amended  and  reannounced  so  as  to  read  as 
follows : 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed  and  it  is  now 
ordered  and  decreed  that,  in  so  far  as  plaintiffs  and  intervenors 
herein  are  coneerned,  the  confessions  of  judgment  executed  by  Mrs. 
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Alice  Meyer  in  favor  of  thd  Beven  creditors  heretofore  named,  the 
judgments  of  the  court  a  qua  based  thereon,  and  the  executions  and 
sales  thereunder  of  the  debtor's  property,  be  set  aside  imd  annulled, 
and  that  the  property  sold  under  said  executions,  or  its  proceeds,  be 
applied  to  the  payment  of  the  claims  of  the  plaintiffs  and  interve- 
nors  herein,  and  that  to  this  extent  and  for  this  purpose,  plaintiffs 
and  intervenors  do  have  judgment  and  recover  of  the  seven  credit- 
ors referred  to,  the  amount  of  the  proceeds  of  said  property  as 
shown  by  the  sherlff'.s  returns  on  the  executions  aforesaid.  It  is 
further  ordered  and  decreed  that,  in  the  alternative,  plaintiffs  and 
intervenors  do  have  and  recover  of  Meyer  Bros.,  and  the  individual 
members  of  that  firm,  purchasers  and  possessors  of  all  the  property 
sold  under  the  executions  aforesaid «  in  aolido,  the  amount  due  said 
plaintiffs  and  intervenors,  respectively,  by  the  insolvent  debtor, 
Mrs.  Alice  Meyer. 

It  is  further  ordered,  etc.,  that  the  costs  of  both  courts  be  taxed 
against  defendants  and  appellees. 
Rehearing  refused. 


No.  12,891. 

Monroe  Building  and  Loan  Association  vs.  Liverpool  and  Lon- 
don AND  Globe  Insurance  Company.  In  Re  Liverpool  and 
London  and  Globe  Insurance  Company  Applying  for  Cer- 
tiorari, OR  Writ  op  Review,  to  the  Court  of  Appeals, 
Second  Circuit,  State  of  Louisiana. 

Tbe  policy  sufflciently  identified  the  property  of  the  mortgagee  (named)  as  the 
property  insured.  And,  in  this  respect,  tbe  claim  that  mortgagee's  right  to 
recover  was  not  sustained  by  proof,  was  rejected. 

On  the  second  ground  urged  by  relator  in  defence,  against  mortgagee's  claim— 
//eld:  That  the  insured  continued  as  party  to  the  contract  after  the  mortgagee 
was  made  payee  of  the  policy,  and  the  relation  between  tbe  insurer  and 
insured  remained  unchanged. 

The  insurer,  by  violating  the  contract,  vitiated  the  policy. 

Failure  to  observe  substantial  conditions  precedent  will  discbarge  the  insurer. 


Harry  H,  Hall  and  A,  A,  Ounby  for  Petitioner. 


Hudson,  Potts  <&  Bernstein  for  Monroe  Building  and  Loan  Associa- 
tion, Respondent. 
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Sabmitted  on  briefs  Jaly  16,  1898. 
Opinion  handed  down  November  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  This  was  an  action  npon  a  policy  of  fire  insurance 
for  one  thousand  dollars  issued  in  the  name  of  the  owner  of  the 
property. 

The  property  was  encumbered  by  a  mortgage  in  favor  of  the 
'*  Monroe  Building  and  Loan  Association,"  and  the  policy  was  made 
payable  as  follows :  '^ Any  loss  that  may  be  ascertained  and  proven 
to  be  due  the  assured  under  the  contract  shall  be  payable  to  Monroe 
Building  and  Loan  Association  as  its  interest  may  appear  at  the  time 
of  the  fire  and  remainder,  if  any,  to  the  assured." 

One  of  the  written  conditions  upon  which  the  policy  was  issued 
was  that  the  assured  *'  shall  not  make  any  other  insurance  on  the 
property  hereby  insured  without  the  consent  of  the  company  " — In 
case  of  other  insurance  *^  this  policy  shall  be  void."  The  insured 
obtained  additional  insurance  from  another  company  on  property 
covered  by  the  policy,  issued  by  the  Liverpool,  London  and  Globe 
Insurance  Company. 

The  property,  while  insured,  was  destroyed  by  fire. 

The  mortgagee,  npon  the  insurance  company's  refusal  to  pay, 
brought  suit  against  it  for  the  amount  of  the  policy. 

The  mortgagee  (the  Monroe  Building  and  Loan  Association)  in  its 
petition  averred  that  its  mortgage  was  for  a  larger  amount  than  the 
policy;  that  mortgagor  had,  in  the  act,  bound  himself  to  keep  the 
property  insured  in  its  favor,  or  in  case  of  its  failure  it  authorized 
mortgagee  to  take  out  the  insurance  to  be  effected,  and  charge  the 
premium  to  the  mortgagor;  that  the  policy  was  the  property  of  and 
bad  been  held  by  it  since  its  issuance. 

The  insured  sets  forth  that  when  the  mortgage  debt  was  created 
in  1888  the  mortgagee  obtained  a  policy  from  the  insurer,  and  for 
each  subsequent  year  (including  the  year  the  policy  sued  npon  was 
issued)  ''  plaintiff  itself,  in  its  own  interest,  took  out  a  policy  from 
the  defendant  insurance  company,  under  the  terms  of  the  mortgage 
policies  covering  the  risk,  the  premiums  upon  which  were  charged 
to  and  paid  by  the  insured,  who  had  no  other  connection  with  the 
policy." 
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The  averments  which  we  have  stated  are  substantially  sustained 
by  the  record.  The  court,  whose  finding  of  fact  we  accept  as  true 
and  correct  until  the  contrary  is  made  to  appear  by  the  weight  of 
the  testimony,  sets  forth  in  its  decision:  ''There  was  some  effort  to 
show,  and  stress  was  laid  upon  the  claim,"  that  Ethridge  (who  was 
the  insured)  first  applied  for  this  policy  in  1887,  and  that  the  contract 
sued  upon  'Ms  a  renewal  of  that  policy."  It  seems  that  there  never 
was  a  ''formal  written  application,"  and  that  the  policy  was  issued 
upon  Ethridge's  verbal  request  to  the  agent.  We  consider  the  policy 
as  an  independent,  original  agpreement  taking  effect  from  its  date 
without  relation  to  "  and  unaffected  by  facts  connected  with  prior 
policies." 

"While  it  may  be  a  renewal  of  previous  contracts  in  the  sense  of 
which  the  term  is  understood  by  insurance  men,  it  is  to  be  inter- 
preted according  to  the  conditions  "  and  circumstances  existing  at 
the  time  of  its  execution. 

We  do  not  infer  that  the  facts  as  related  to  any  particular  year 
were  different.  From  the  first  year  to  the  last  the  mortgagee  contends 
that  the  policies  were  issued  to  it,  the  mortgagee  "in  its  interest," 
the  premiums  were  charged  to  and  paid  by  Ethridge,  who  "  had  no 
other  connection  with  the  policies." 

The  mortgagee  contends :  "  It  is  not  true  that  the  policy  sued  upon, 
No.  1692,  was  issued  and  delivered  to  W.  M.  Ethridge  as  defendant 
company  alleges,  but  was  executed  and  delivered  to  plaintiff." 

A  question  of  proof  arose. 

We  referred  to  the  opinion  and  found  that  the  contract  of  insurance 
was  made  by  the  owner,  Ethridge,  "  who  paid  the  premium,"  and 
the  loss,  if  any,  should  occur,  was  to  be  paid  to  plaintiff  (the  Monroe 
Building  and  Loan  Association),  who  was  his  mortgage  debtor;  the 
policy  was  obtained  in  fulfilment  of  an  obligation  on  his  part  to  keep 
the  property  insured  in  his  creditor's  favor,  and  the  evidence  shows 
that  the  plaintiff  caused  the  policy  to  be  taken. 

The  defences  made  by  the  Insurance  company  against  the  demand 
"  was  that  the  plaintiff,  mortgagee,  had  no  right  to  sue  on  the  policy; 
that  it  does  not  belong  to  the  plaintiff." 

(Quotation  from  the  decision  of  the  Court  of  Appeals.) 

Upon  this  basis,  as  to  facts,  the  court  pronounced  judgment  in 
favor  of  the  mortgagee  for  the  amount  of  his  claim,  thereby  affirming 
the  principles  upon  which  the  District  Oourt  based  its  judgment. 
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The  rale  is  aniversal :  a  policy,  conditional  to  be  vitiated  and  made 
void,  in  case  of  additional  insarance  in  another  company  witbont 
notice  is  vitiated  and  made  null  by  a  breach  of  the  condition. 

The  leji^al  propostion  is  not  here  disputed. 

This  question  is  whether  it  was  *^  other  insurance  of  the  same 
interest." 

The  mortgagee  claims  that  it  was  its  interest  which  was  insured 
and  not  the  interest  of  the  owner. 

The  clause  directing  to  whom  the  policy  was  to  be  paid  in  case  of 
loss  is  not  materially  different  from  the  usual  clauses  in  such  cases. 
The  fact  that  there  was  no  special  reference  in  the  clause  to  a  mort- 
gage held  by  the  creditor  is  not  of  itself  valid  ground  for  defence. 

A  general  creditor  has  no  insurable  interest  in  the  property  of  his 
debtor.  Insurance  companies  insure  the  interest  held  by  creditor 
in  the  property  insured.  Woodson  Insurance,  Vol.  1,  p.  688;  Ross 
fs.  Insurance  Co.  27  An.  409. 

'  We  would  not  be  justified  in  assuming,  that  the  insurance  company 
had  not  insured  the  property  with  reference  to  the  mortgage,  but 
that  it  was  the  insurance  of  a  mere  general  creditor.  In  was  an 
insurance  inpresenti.  The  contract,  as  to  the  mortgage,  went  into 
effect  from  its  date.  The  words  of  the  clause:  *'  this  contract  shall 
be  payable  to  Monroe  Building  and  Loan  Association  as  its  interest 
may  appear  to  the  time  of  the  fire,  refers  to  an  actual  interest 
insured  at  the  date  of  the  policy."  It  was  on  that  day,  that  the 
insurance  company  bound  itself  to  pay  any  loss  by  fire  to  the 
property. 

The  first  ground  above  urged  by  the  relator,  the  Liverpool  & 
London  &  Globe  Insurance,  is  in  our  view  not  tenable. 

We  take  up  for  review  the  second  ground  urged. 

The  loss  being  payable  to  the  mortgagee,  is  he  entitled  to  receive 
the  amount  of  the  policy? 

The  endorsement  on  the  policy  being:  *'  loss  payable  to  the  mort- 
agee  "  secures  to  the  mortgagee,  while  his  mortgage  is  extant,  the 
right  of  recovering  any  amount  which  may  become  due  by  the  insur- 
ance company  in  which  the  insurance  was  effected  upon  that  condi- 
tion. 

The  question  arises,  in  the  light  of  the  stipulations  which  remained 
in  the  policy,  is  the  insurer  any  longer  a  party  to  the  contract? 

In  our  view  he  still  continues,  as  one  in  interest,   and  the  stipula- 
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tion  that  he  was  not  to  reinsure  remained  in  force.  Any  failure  oi> 
his  part  to  perform  that  which  he  bound  himseif  in  the  contract  of 
insurance  discharges  the  company.  He,  the  insured,  Ethridge,  was 
left  in  a  situation  in  which  it  was  possible  for  him  to  avoid  the* 
contract.  The  fact,  that  the  loss,  if  any,  was  made  payable  to  the 
mortgagee,  did  not  have  the  efifect  of  cancelling  the  conditions  pre- 
cedent to  recovery. 

Reliance  was  placed  at  bar  upon  the  case  of  Cannon  vs.  Insurance 
Company,  49  An.  1367,  1276. 

The  case  is  not  similar  in  that  in  that  case  the  court  held  that  the^ 
mortgagee,  of  his  own  motion,  had  taken  out  insurance  in  name  of 
mortgager,  or  owner  of  the  property,  without  the  authorization  of 
the  latter,  and  that  it  was  in  effect  insurance  by  mortgagee  of  his- 
interest  for  his  account. 

In  the  case  before  us  for  decision  the  insurance  was  taken  out  by 
the  owner  in  his  own  name,  and  he  remainec^  a  party  to  the  contract. 

We  have  carefully  read  each  of  the  authorities  to  which  our  atten- 
tion was  called  by  counsel  for  respondents.  They  do  not,  in  our 
judgment,  sustain  respondent's  views. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
rendered  by  the  District  Court  in  favor  of  the  Monroe  Building  and 
Loan  Association  in  said  case ;  also  the  judgment  of  the  Court  of 
Appeals,  affirming  the  judgment  of  the  District  Court  and  condemn- 
ing the  Liverpool  and  London  and  Globe  Insurance  Company  to  pay^ 
one  thousand  dollars  and  costs,  be  annulled,  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed  that  the  demand  of  the 
demand  of  the  plaintiff  be  and  is  hereby  rejected  at  its  costs  in  all 
courts. 


No.  12,916. 

State  of  Louisiana  bx  rel.  J.   T.  Sherburne  vs.  Joshua  G.     .  ^  ^^^ 

Baker,  Judge.  L^^  ^^ 

50  1247, 
The  right  of  trial  by  jury  is  a  aabstantlal  right  which  is  ;aot  to  be  denied  as  to         52    IISJ 

offences  which  had  been  committed  at  the  date  that  the  law  was  adopted.       I  60  DJ47I 

The  provision  in  the  Constitution  of  1^8  providing  for  the  trial  of  criminal       r'^  ^ 

cases,  not  necessarily  punishable  at  hard  labor  by  the  court,  without  a  jury,  is 

ex  post  facto  in  its  application  to  offences  committed  before  the  Constitution 

was  adopted. 


0 


N  APPLICATION  for  Writs  of  Certiorari  and  Prohibition. 
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Chaffe  &  Bowers  for  Relator. 


John  J,  Finney,  AsBiatant  District  Attorney,  for  Respondent. 


Sabtnitted  on  briefs  September  26,  1898. 
Opinion  handed  down  November  21,  1898. 


Tiie  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  relator  was  arraigned,  pleaded  not  gnilty*  and 
elected  to  be  ttied  by  a  jory. 

Prior  to  his  trial,  the  Oonstitntion  of  1898  was  adopted,  limiting  the 
jurisdiction  in  the  trial  of  a  certain  class  of  cases  to  the  court  alone. 

When  the  case  was  called  for  trial,  the  relator  urged  that  he  was 
entitled  to  a  trial  by  jury ;  that  the  act  for  which  he  was  prosecuted 
was  committed  before  the  date  of  the  adoption  of  the  Oonstituf ion. 

The  court  decided  that  he  had  no  right  to  such  a  trial,  proceeded 
to  try  the  case,  and  found  the  accused  guilty  as  charged. 

He,  averring  that  the  new  law  would  operate  ex  pott  facto  it  his 
<30nviction  remains  unreversed,  invoked  the  supervisory  jurisdiction 
-of  our  court. 

The  Constitution  of  1879,  guaranteeing  to  the  defendant  the  right 
of  trial  by  jury,  was  in  force  at  the  date  the  act  was  committed. 

There  is  weighty  argument  in  support  of  the  proposition  that  the 
•Convention  had  the  power  to  change  the  method  of  trial,  as  relates 
to  minor  offences,  of  a  date  anterior  to  the  constitutional  article  in 
the  Constitution  of  1898,  by  transferring  all  judicial  power  of  trial 
to  the  court  alone,  without  a  jury. 

It  is  true  that  this  court  has  passed  upon  questions  similar  to  this, 
upholding  such  power. 

In  State  vs.  Carter,  83  An.  1214,  the  court  expressly  announced 
that  the  Legislature  was  competent  to  change  judicial  proceedings 
regarding  trial  for  offences  committed  prior  to  the  change.  In  State 
vs.  Caldwell,  60  An.,  ante,  p.  — ,  it  was  decided  that  the  constitu- 
tional inhibition  regarding  the  enactment  of  ex  post  facto  laws  did 
not  apply  as  to  the  question  therein  raised.  The  facts  were  not 
absolutely  similar  to  those  in  the  case  before  us  for  determination. 
The  case  before  us  is  a  stronger  case  for  the  accused. 
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There  are  at  least  two  decisions,  in  other  jurisdictions,  in  which 
the  question  now  before  us  was  presented,  and  a  conclusion  arrived 
at  similar  to  the  decision  in  the  cited  cases.  McCarthy  vs.  State,  26 
Pac.  Rep.  299;  In  re  Wright,  27  Pac.  Rep.  565. 

In  the  early  days  of  the  jurisprudence  of  the  Supreme  Oourt  of 
the  United  States  it  was  decided  that  the  words  ex  post  facto  had  a 
technical  and  restricted  meaning  in  matter  of  law,  and  that  they 
refer  only  to  ''crimes,  pains  and  penalties,"  and  do  not  include 
questions  exclusively  of  remedy.     Oalder  vs.  Ball,  8  Dallas,  386,  401. 

Such,  in  substance,  was  the  definition  of  the  correct  and  judicious 
Story,  in  his  Commentaries  on  the  Constitution.  He  cited  a  number 
of  authorities  in  support  of  his  text. 

A  law,  unless  it  applied  to  crime  itself,  or  unless  in  some  way 
it  aggravated  the  ofiFence,  would  not  be  ex  post  facto  in  its  effect  if 
the  foregoing  definition  be  taken  as  correct  and  complete,  and  if  as 
such  it  be  closely  followed. 

Bat  in  course  of  time  the  definition  of  ex  post  facto  was  some- 
what broadened  in  its  effect  or  scope  by  the  Federal  courts.  They 
recognized  as  prohibited,  enactments  when  they  attempted  to  make 
an  act  done  before  the  passing  of  the  law  criminal  which  was  not 
criminal  when  done,  or  when  they  sought  to  aggravate  a  crime  or 
inflict  a  greater  penalty,  or  to  amend  the  rules  of  evidence  that 
would  make  worse  and  more  difficult  the  defence  of  an  act  of  prior 
date. 

This  latter  definition  of  the  courts  gave  rise  to  argument  different 
to  that  which  we  have  heretofore  characterized  as  of  weight.  It  led 
to  a  different  conclusion  from  that  arrived  at  in  the  decisions  cited 
supra.  The  use  of  juries  in  criminal  cases  from  time  immemorial,  a 
system  of  trial,  always  referred  to  as  being  of  the  greatest  impor- 
tance in  the  administration  of  justice ;  the  palladium  of  liberty  as  it 
is  sometimes  alluded  to,  all  tended  to  give  to  the  claim  of  trial  by 
jury  an  inviolable  character  as  related  to  acts  preceding  any  sub- 
stantial change  in  the  law. 

The  last  utterance  of  the  Supreme  Court  of  the  United  States  is 
contained  in  Thompson  vs.  Utah,  170  U.  S.,  pp.  848-355. 

It  is  a  case  of  recent  date,   to  which  our  attention  was  lately 
invited.     It  was  rendered  only  in  April  of  this  year,  and  was  not  be- 
fore us  when  we  decided  the  case  in  June  last. 
79 
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The  accused  in  the  last  cited  case  was  indicted  for  larceny,  but  he 
was  tried  after  Utah  had  been  admitted  into  the  Union. 

The  defendant  was  found  g^lty.  He  moved  for  a  new  trial  on  the 
gronnd  that  the  jury  that  tried  him  was  composed  of  only  eight  per- 
sons, whereas,  by  the  law  in  force  at  the  time  of  the  commission  of 
the  offence  charged,  the  lawfnl  number  was  twelve. 

His  application  having  been  overruled,  he  excepted.  He  was 
sentenced.  The  judgment  was  afObrmed  by  the  Supreme  Court  of 
Utah. 

The  Supreme  Court  of  the  United  States,  on  a  writ  of  error,  which 
that  court  had  issued  to  the  Supreme  Court  of  Utah,  said  that  by 
statutes  of  the  Territory  of  Utah,  in  force  when  the  offence  charged 
was  committed,  a  jury  consisted  of  twelve  persons,  and  held  that 
twelve  being  the  number,  the  State  of  Utah  did  not  acquire  as  to 
offences  previously  committed  the  power  to  enact  that  the  accused 
should  be  tried  by  a  jury  composed  of  less  than  twelve  persons. 

The  court  said:  **  It  is  not  necessary  to  review  the  numerous 
cases  in  which  the  courts  here  determined,  whether  particular 
statutes  come  within  the  constitutional  prohibition  of  ex  post  /ado 
laws.  It  is  sufficient,  then,  to  say  that  a  statute  belongs  to  chat 
class  which  by  its  necessary  operation  and  its  relation  to  the  offence, 
or  its  consequences,  alters  the  situation  of  the  accused  to  his  advan- 
tage," citing  several  decisions  in  support  of  the  text.  In  that  view, 
the  law,  as  sought  here  to  be  applied,  is  ex  post  facto. 

Some  of  the  methods  of  trial  may  be  changed,  even  as  to  offences 
of  a  prior  date,  but  the  law  securing  to  the  accused  the  right  of  trial 
by  jury  can  not  be  repealed  as  relates  to  acts  which  had  been  done 
at  the  time  of  the  repeal.  The  courts  of  the  United  States  concluded 
that  the  provision  of  the  constitution  of  Utah  for  the  trial  of  cases 
committed  before  the  territory  became  a  State  could  not  deprive 
the  accused  of  the  right  of  trial  by  jury  of  twelve  persons,  the  num- 
ber required  by  the  statutes  of  Utah  while  it  was  a  territory,  and  at 
the  time  that  the  offence  charged  was  committed. 

The  right  guaranteed  to  the  accused  in  the  cited  case  was  equally 
as  well  guaranteed  to  the  accused  in  the  case  here.  The  jury  were 
the  judges  of  the  law  and  the  facts  of  the  case  at  the  date  he  was 
indicted — t.  e.,  under  the  Constitution  of  1879.  The  decisions  of  the 
Supreme  Court  of  the  United  States  are  always  entitled  to  consider- 
ation, especially  those  relating  to  questions  here  involved. 


FIFTIETH  ANNUAL  REPORTS,  1898.  1261 

City  V8.  Werleln. 

The  accused  in  the  case  before  as  for  decision  had,  in  onr  view,  a 
right  to  trial  by  jary,  after  the  Oonvention  had  adopted  the  articles 
of  the  Gonstitntion.  The  accused,  we  think,  coald,  at  the  time  his 
case  was  called  for  trial  in  the  District  Oourt,  have  been  compelled 
to  stand  his  trial  before  a  jury  as  constituted ;  but  not  before  the 
District  Oourt  without  a  jury.  In  other  words,  the  law  did  not  as  to 
past  offences,  have  the  effect  of  repealing  the  old  law. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  writs  of 
certiorari  and  prohibition  be  and  they  are  sustained  to  this  extent : 
the  judgment  and  sentence  in  this  case  are  annulled  and  quashed  as 
not  good  in  law  and  the  verdict  found  is  set  aside  and  the  case  is 
remanded  to  the  District  Oourt  of  the  parish  of  Orleans  to  be  pro- 
ceeded with  according  to  law. 


No.  12,660. 
City  of  New  Orleans  vs.  Philip  Werlein.  r  50 1251 

|l01    496 
Property  once  dedicated  to  public  use  Is  extra   commtrcia   and  inalienable  by 

seizure  and  sale  under  execution  against  a  municipal  corporation,  unless  it  is 

made  afflrmatirely  and  clearly  to  appear  that  Its  use  had  been  abandoned  or 

lost  by  non-user. 


0 


N  APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe^  J, 


Samuel  L.  Gilmorej  City  Attorney  (U.  A.  Tichenor  of  Counsel),  for 
Plaintiff,  Appellee. 


Edtoin  T,  Merrick  for  Defendant,  Appellant. 


Argued  and  submitted  January  29,  1898. 
Opinion  handed  down  November  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  plaintiff  seeks  to  recover  the  square  of  ground 
in  the  city  of  New  Orleans  which  is  bounded  by  Poydras,  Carroll, 
Baronne  and  Perdido  streets,  alleging  same  to  be  property  dedicated 
to  public  use,  and  constituting  a  portion  of  the  Place  Oravier,  in  the 
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ancient  Fav^bourg  8t,  Mary,  and  not  ensceptible  of  alienation,  private 
ownership  or  private  possession — same  being  extra  commerciaj  and 
exclusively  under  the  power  and  dominion  of  the  sovereign. 

The  defendant  alleges  that  said  property  was  adjudicated  to 
Andrew  0.  Lewis,  on  the  25th  of  September,  1878,  under  an  execu- 
tion which  was  issued  under  a  money  judgment  in  the  suit  of  John 
Klein  vs.  Oity  of  New  Orleans,  No.  7801,  in  the  United  States  Circnit 
Court  for  the  State  of  Louisiana,  and  that  by  various  mesne  convey- 
ances the  same  was  transferred  to  him,  and  upon  which  he  founds 
his  title  and  possession  thereof.  On  these  issues  the  case  was  tried 
and  judgment  pronounced  in  plaintiff's  favor,  and  the  defendant 
has  appealed. 

In  conjunction  with  his  answer  the  defendant  urged  pleas  of 
estoppel  and  res  adjudicata,  predicated  upon  the  suit  of  the  city,  in 
which  the  marshal's  sale  was  enjoined  in  the  United  States  Circuit 
Court,  and  the  judgment  thereof  rejecting  its  demands ;  but  same 
were  by  the  Judge  a  quo  overruled,  and  to  his  ruling  the  defendant's 
counsel  retained  a  bill  of  exceptions. 

This  statement  of  the  pleadings  suffices  to  show  that  it  is  conclu- 
sively admitted  by  the  defendant  that  the  city  of  New  Orleans  was 
possessed  of  a  title  to  the  property  in  dispute  at  the  time  of  the 
marshal's  sale  to  Lewis;  and  hence  the  sole  question  remaining  for 
decision  is,  whether  or  not  the  property  was  the  subject  of  judicial 
alienation  at  that  time. 

The  plaintiff  puts  its  case  upon  its  acquisition  of  the  property  as  a 
locus  publicus,  and  the  title  from  Qravier  dedicating  same  to  public 
use,  and  the  inalienability  thereof  on  that  account;  and  the  contention 
of  the  defendant  is  that  the  public  use  of  the  property  had  been 
abandoned  by  the  city  many  years  antecedent  to  the  seizure  and 
sale  of  Klein,  and  was  consequently  the  proper  subject  of  a  judicial 
disposition.  And  to  that  end-all  of  the  defendant's  parol  proof  was 
directed,  though  unsuccessfully.  The  averment  of  the  plaintiff's 
petition  is  <'  that  said  sale  by  the  United  States'  marshal  to  Andrew 
C.  Lewis,  was  and  is  absolutely  null  and  void,  and  that  no  title  or 
right  whatever  in  and  to  said  property  passed  by  said  sale  to  said 
Andrew  C.  Lewis,  or  to  the  defendant  herein,  who  claims  through 
mesne  conveyances  from  said  Andrew  C.  Lewis. 

'^  That  said  property  is  property  which  was  dedicated  to  public 
use  long  prior  to  the  date  of  said  marshal's  sale,  by  Bertrand  and 
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John  Qravier,  and  forms  part  of  the  Place  Gravier  in  the  Faubonr^i: 
St.  Mary,  in  this  city ;  and  that  said  property  was  at  the  date  of 
said  marshal's  sale  and  has  ever  since  been,  absolutely  unsuscepti- 
ble of  alienation,  of  private  ownership,  or  of  private  possession,  and 
that  said  Werlein' s  possession  is  illegal  and  in  bad  faith. 

*'  Petitioner  further  avers  that  she  is  invested  by  law  with  the 
€uLmini8tration  and  posaessaon  for  the  public  benefit  of  all  property  in 
this  city  (which  is)  dedicated  to  public  use,  and  has  the  right  to  sue 
for  the  recovery  of  the  possession  of,  and  to  establish  the  title  and 
right  of  use  of  the  public  to  any  such  property." 

The  prayer  of  the  petition  conforms  to  the  foregoing  averments. 

Oonnsel  for  the  defendant  places  reliance  chiefly  upon  his  plea  of 
res  cutjudicatay  and  advances  the  proposition  that,  notwithstanding 
the  fact  of  the  inalienable  character  of  the  property  in  suit  as  a 
I0CU8  publicus,  same  having  been  actually  adjudicated  at  marshal's 
sale,  it  has  become  an  accomplished  and  incontestible  fact  which 
can  not  be  again  controverted. 

We  make  from  counsel's  brief  the  following  extract,  viz. : 

<'  I  am  well  aware  of  certain  authorities  to  the  effect  that  property 
dedicated  to  public  use  can  not  be  sold  under  a  judgment ;  but  the 
court  must  bear  in  mind  that  this  property  has  been  already  sold 
under  a  judgment,  and  that  judgment  has  never  been  attacked  to 
this  day.  To  attack  it  a  suit  would  have  to  be  brought  in  the  court 
that  rendered  it.  It  may  be  that  the  judgment  was  wrong,  but  it 
is  nevertheless  reejadicata,  unless  reversed  or  annulled. 

''This  was,  also,  the  judgment  of  a  court  of  the  United  States 
having  jurisdiction  of  the  case,  and  is  its  action  to  be  disregarded 
and  annulled  by  your  Honors  after  nearly  twenty  years  of  acquies- 
cence? The  decisions  which  say  that  the  title  to  a  locus  publicua 
can  not  be  divested  mean  that  it  can  not  be  divested  if  the  proper 
proceedings  are  instituted  to  prevent  t^"     (Our  italics.) 

We  do  not  agree  with  counsel  in  that  proposition,  neither  with 
regard  to  its  application  to  the  facts  stated  with  reference  to  his 
plea  of  res  adjv^icata  nor  the  law  governing  it. 

The  facts  disclosed  by  the  record  are  that  Klein  obtained  a  money 
judgment  against  the  city  of  New  Orleans  in  the  United  States  Cir- 
cuit Court,  and  thereunder  caused  an  execution  to  issue,  and  the 
property  in  suit  to  be  seized;  and  same  was  subsequently  sold  to 
Andrew  C.  Lewis. 
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The  instant  suit  attacks  the  validity  of  that  sale,  bnt  doea  not 
qnestion  the  legality  of  the  judgment  nnder  and  by  virtne  of  which 
the  sale  was  made. 

Admitting  that  the  judgment  is  and  was  perfectly  valid,  and  all 
proceedings  thereunder  perfectly  formal  and  regular,  the  suit  of  tbe 
city  declares,  that  the  purchaser  acquired  no  title,  and  none  was 
transferred  to  the  defendanl,  for  the  reason  that  the  properly  adju- 
dicated was  extra  commercia  and  inalienable,  under  the  execution  of 
a  judgment  creditor. 

That  notwithstanding  there  was  a  valid  judgment  pronounced 
against  the  .city  for  an  incontestible  debt  in  favor  of  Klein,  yet  the 
city,  as  judgment  debtor,  had  no  right,  title  or  private  interest  in 
the  property  which  was  the  legitimate  subject  of  seizure  and  sale 
-under  execution. 

Consequently,  the  divestiture  of  the  title  of  the  public  does  not, 
in  any  manner,  depend  upon  the  validity  of  the  judgment  or  the 
regularity  of  the  sale  thereunder. 

Indeed,  counsel  has  altogether  misinterpreted  the  defendant's 
plea  of  ree  odjudicato  and  estoppel,  as  same  is  not  based  upon  the 
money  judgment  nor  the  sale  thereunder.  It  is  solely  predicated 
upon  the  decree  which  was  rendered  in  the  injunction  euit  of  the 
city  which  sought  to  restrain  the  sale  upon  ground  different  from 
those  now  assigned  for  the  illegality  of  the  sale. 

The  judge  a  quo  states  the  ground  of  that  injunction  suit  very  con* 
cisely  and  we  will  reproduce  same  in  lieu  of  a  summary  of  our  own, 
viz.: 

*'  1.  That  said  Klein  had  caused  his  judgment  to  be  registered  in 
the  office  of  the  Administrator  of  Public  Accounts,  agreeably  to  the 
provisions  of  Act  No.  6  of  1870,  Extra  Session,  and  had  accepted 
and  availed  himself  of  the  provision  of  that  act  as  a  means  of  realiz- 
ing upon  said  judgment ;  and  that  said  act  prohibited  the  issuance  of 
a  writ  of  fieri  facia*  upon  any  judgment  so  registered,  and  that  said 
prohibition  was  binding  on  Klein. 

''  2.  That  Klein  was  not  the  owner  of  the  judgment,  but  had  trans- 
ferred it  to  Lesassier  and  Binder. 

"8.  That  the  writ  issued  for  a  much  larger  sum  than  the  balance 
due  on  said  judgment." 

Upon  that  statement  it  is  quite  evident  that  the  city  did  not  resist 
the  execution  on  the  gpround  that  the  property  seized  was  not  the 
legitimate  subject  of  sale  and  inalienable. 
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Nor  is  that  the  defendant's  contention;  bat  that  it  was  a  defence 
Vhich  was  susceptible  of  having  been  made  in  that  case,  and  not 
haying  been  made,  was  presumably  abandoned,  and  in  consequence 
thereof,  was  necessarily  covered  by  said  injunction  suit  and  the 
decree  of  the  United  States  Oircult  Court  against  the  city. 

This,  as  we  understand  it,  is  the  contention  of  defendant's  counsel ; 
and  that  is  an  altogether  different  proposition  .from  the  one  bbove 
quoted  from  his  brief. 

And  considering  the  plea  of  rea  a^udioata  as  it  is  presented  in  the 
pleadings,  the  judge  a  quo  said : 

**  It  does  not  appear  to  have  been  suggested  in  the  pleadings  that 
the  property  seized  was  a  locu8  publious^  vnd  upon  the  issues  as  pre- 
sented, the  preliminary  injunction  was  dissolved  and  complainant's 
bill  dismissed ;  and  the  property  was  accordingly  sold  by  the  marshal 
to  A.  0.  Lewis,"  etc. 

And  hence  he  held,  that  the  demand  or  cause  of  action  stated  in 
the  injunction  suit  was  not  the  same  as  that  stated  in  the  instant 
suit,  and  the  plea  of  res  adjtbdicaia  was  rejected. 

But  taking  the  contention  of  the  defendant's  counsel,  as  stated  by 
him  in  his  brief,  viz. :  '*  That  it  can  not  be  disputed  that  it  is  a  prin- 
ciple of  law  universally  admitted  that  it  is  not  only  what  is  set  up 
and  shown  in  a  petition  that  is  barred  by  the  plea  of  rea  adjudicata^ 
but  what  might  have  been  set  up  and  shown,"  as  well,  and  defend- 
ant's situation  is  not,  in  our  opinion,  improved. 

The  principle  contended  for  is  founded  on  considerations  of  equity 
that  are  held  to  obtain  between  private  litigants;  but  we  do  not 
think  them  equally  applicable  to  cases  wherein  questions  of  public 
interest,  or  those  which  concern  property  vested  in  the  public,  are 
at  issue,  as  in  the  instant  case. 

On  this  question  our  learned  brother  of  the  lower  court  very 
appropriately  observed: 

'^  A  different  rule  is  applied  by  the  courts  to  public  corporations 
than  that  which  is  applied  to  individuals,  and  particularly  is  this 
true  with  respect  to  such  corporations  when  acting  as  administra- 
tors or  trustees  of  essentially  public  rights  and  public  property." 

A  similar  statement  of  the  law  was  announced  by  this  court  in 
Canal  Company  vs.  City,  44  An.  896,  speaking  through  Mr.  Justice 
Fenner  as  its  organ,  viz. : 

'*  Were  ordinary  litigants  and  private  interests  alone  concerned, 
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it  would  doubtless  be  too  late  to  obtain  relief,  but  we  can  not  permit 
the  public  interests  represented  by  the  city  of  New  Orleans  to  suffer 
injury  by  such  an  inadvertence  of  counsel.  Precedents  lustify  ns  in 
extending  such  protection  to  municipal  corporations  with  a  more 
liberal  allowance  than  in  the  case  of  private  litigants.  1  An.  216; 
3  An.  280;  4  An.  130,  852;  7  An.  495." 

But  the  decision  so  much  relied  upon  by  defendant's  counsel  does 
not  go  80  far  as  his  contention  suggests,  as  will  appear  from  the  fol- 
lowing extract,  viz. : 

'^  So  far  as  the  demand  involved  in  the  action  is  concerned  the 
judgment  has  closed  all  controversy ;  its  validity  is  no  longer  open 
to  contestation,  whatever  might  have  been  said  or  proved  at  the 
trial  for  or  against  it. 

*'  The  judgment  is  not  only  conclusive  as  to  what  was  actually 
determined  respecting  said  demand,  but  as  to  every  matter  which 
might  have  been  brought  forward  and  determined  respecting  it." 

Accepting  this  statement  of  the  doctrine  of  res  adjudicata  same  is 
perfectly  consistent  with  the  contention  of  plaintifiF's  counsel  and  the 
opinion  of  the  judge  a  quo,  for  it  is  to  the  effect,  only,  that  the  judg- 
ment pronounced  is  absolutely  conclusive  as  to  what  was  actually 
determined  respecting  the  demand  of  the  petition,  and  also  with 
regard  to  every  other  matter  which  might  have  been  brought  forward 
concerning  said  demand. 

But  in  the  city's  injunction  suit  the  demand  related  to  the  right  of 
Klein  to  execute  his  judgment  against  the  city  at  all,  consequently 
everything  which  actually  appertained  to  that  demand,  or  might 
have  been  therein  alleged  concerning  it,  are  absolutely  concluded  by 
the  judgment  which  was  thereon  pronounced. 

But  it  did  not  affect  the  right  of  property  in  the  land  which  had 
been  thereunder  seized  and  sold. 

Indeed  the  judgment  was  rendered  against  the  city  as  a  municipal 
corporation  as  the  debtor  of  Klein,  and  Klein  sought  to  execute  it 
by  the  seizure  and  sale  of  the  property  as  that  of  the  city ;  while  in 
point  of  fact  the  title  had  been  vested  in  the  public  by  dedication 
thereof  to  public  use. 

And  in  the  present  suit  the  city  appears  in  the  capacity  of  an 
administrator  or  trustee  of  this  public  use — a  capacity  altogether  dif- 
ferent from  that  in  which  it  appeared  in  the  injunction  suit — and 
that  fact  is  fatal  to  the  pretensions  of  the  defendant,  for  the  reason 
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that  it  ie  an  essential  to  the  maintenance  of  the  plea  res  adjudicata  that 
the  parties  to  the  two  suits  must  be  not  only  the  same,  bat  that  they 
shall  appear  in  the  same  identical  capacity. 

The  foregoing  deductions  necessarily  lead  to  the  •  conclasion  that 
the  jadge  a  quo  correctly  rejected  and  disallowed  the  defendant's 
plea  of  res  adjudicata. 

The  plea  of  estoppel  by  conduct  on  the  part  of  city  officials  in 
causing  the  property  in  question  to  be  assessed  and  taxes  thereon 
collected  as  that  of  property  in  commerce  and  in  other  similar  waya 
must  be  decided  on  similar  principles. 

Our  predecessors  in  dealing  with  a  similar  question  said,  in  Muni- 
cipality No.  2  vs.  Orleans  Cotton  Press,  18  La.  272,  viz. : 

»<  Theeip  allegations,  if  proven,  would  have  considerable  force,  if 
the  plaintiffs  sued  in  the  right  of  a  municipality,  or  if  they  claimed 
anything  belonging  to  the  corporation ;  but  they  only  vindicate  the 
right  of  the  public  to  loci  publici,  things  out  of  commerce  and  in 
which  the  corporation,  represented  by  the  plaintiffs,  can  have  no 
property.  The  dedication  to  public  use  being  once  established,  can 
not  be  affected  by  any  act  of  the  municipal  officers." 

Not  only  is  it  a  fact  which  is  inferentially  admitted  by  the  defend- 
ant, that  the  property  in  suit  was  dedicated  to  public  use  by  Qravier, 
but  that  question  was  expressly  decided  and  forever  put  at  rest  by 
our  predecessors  in  Railroad  Company  vs.  Municipality  No.  2,  19 
La.  62. 

It  is  unquestionably  true  that,  notwithstanding  property  has  been 
dedicated  to  public  use,  and  has  thus  become  consecrated  to  the 
public,  and  thereafter  extra  commercia  and  inalienable,  same  may 
lose  that  character,  by  abandonment  or  lum-user;  but  the  abandon- 
ment or  non-user  must  be  clearly  shown  or  evidenced  by  acts  and 
circumstances  clearly  indicative  of  such  a  purpose. 

True  it  is,  that  the  proot  does  show  that  certain  persons  sustaining 
the  relations  of  tenants  and  usufructuaries  to  the  city  did  erect 
and  maintain  upon  the  property  in  dispute  an  expensive  building, 
and  that  the  same  was  used  for  their  private  advantage  and  income ; 
but  those  person^  and  others  who  were  permitted  to  so  use  the 
property,  went  into  possession  when  it  was  in  an  untenantable  condi- 
tion, and  raised  and  improved  it  so  that  its  value  as  well  as  its  right 
of  occupancy  became  largely  accelerated.  But  the  proof  shows  that 
said  buildings  and  improvements  were  destroyed  by  fire,  and  that. 
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the  city  urges  no  claim  therefor.  There  is  no  proof  of  abandon- 
ment or  non''U8er. 

On  reason  and  anthority  we  are  of  opinion  that  the  conclosloiis  of 
the  }adge  a  quo  are  correct. 

Judgment  affirmed . 


No.  12,804. 
JosBPH  RowE  vs.  Chicago  Lumber  and  Coal  Company. 

This  court  will  not  remand  a  oase  In  which  the  party  seeking  the  remanding,  has 
had  full  opportunity  to  produce  his  testimony  and  has  been  fully  heard,  least 
of  all,  can  this  remanding  be  directed  on  fhe  strength  of  tx  parie  affldaTits 
filed  in  this  court,  charging  In  effect,  that  plalntlft  and  his  witnesses  swore 
falsely,  and  that  defendants  were  subjected  to  a  conspiracy  to  defraud  tbem 
by  the  judgment  sought  and  obtained 

If  these  affidavits  can  be  sustained,  the  defendants'  remedy  Is  the  action  to  annul 
the  judgment,  the  result  of  fraudulent  practices.    C.  P.,  Art.  607  ti  seg. 

When  the  contract  for  the  purchase  of  logs  by  the  mill  owner  stipulates  for 
delivery  by  the  vendor  In  the  defendants'  boom ;  that  the  mill  owner  will  saw 
the  logs  in  a  reasonable  time,  and  pay  for  them  according  to  the  mill  scale, 
the  rights  of  the  *<  logger"  or  vendor  will  be  adjusted  by  the  number  of  logs 
delivered  In  the  boom;  and  not  by  the  logs  claimed  to  have  been  sawed  when 
that  sawing  is  delayed  by  the  mill  owner,  and  the  logs  are  not  sawed  tor 
months. 

APPEAL  from  the  Ninth  Jndicial  District   Court    for  the  Parish 
of  De  Soto.     Hall^  J. 

Elam  &  Egan  for  Plaintiff  and  Appellee. 


Saunders    &  Miller  and    Wm.    Ooaa    {Walter  Hyde  Saunders    of 
Connsel)  for  Defendant,  Appellant. 


Argned  and  snbmitted  May  17,  1898. 
Opinion  handed  down  November  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  appeal  is  by  the  defendants  from  the  jadgment 
for  the  price  of  logs  he  claims-  to  have  delivered  defendants  under 
their  contract  with  him. 

The  defendants,  engaged  in  the  business  of  sawing  timber  and  pre- 
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paring  lumber  for  use,  made  a  contract  with  plaintiff  to  porchase 
from  him,  at  the  rate  of  three  dollars  the  thousand  feet,  the  pine  logs 
to  be  delivered  at  defendants'  mill,  payment  to  be  made  by  the  mill 
scale  or  measurement.  The  plaintiff  claims  to  have  delivered  three 
thousand  five  hundred  and  twelve  logs  under  the  contract,  equal,  he 
contends,  to  one  million  three  hundred  and  thirty-three  thousand  four 
hundred  and  twenty -two  feet,  at  three  dollars  per  thousand  feet, 
aggregating  four  thousand  and  twenty-six  dollars,  subject  to  a 
credit  of  one  thousand  and  ninety -two  dollars,  and  the  petitiod 
claims  the  residue.  The  defendants  allege  in  their  answer  that  the 
custom  understood  and  agreed  to  by  the  plaintiff  was  that  he  should 
be  paid  only  for  timber  delivered  at  defendants'  mill  after  it  had 
been  received  and  measured,  and  that  he  had  been  paid  for  all 
timber  so  received  and  measured.  The  judgment  was  in  favor  of 
plaintiff  for  nineteen  hundred  and  seventy- nine  dollars,  alid  answer- 
ing the  appeal  he  prays  for  an  increase  of  the  judgment. 

The  question  of  the  character  of  the  contract  between  the  parties  is 
first  in  the  order  of  investigation.  The  controversy  is  withdrawn  from 
the  operation  of  the  legal  principles  that  govern  the  contract  of  sale 
and  subjected  to  the  contract  not  put  in  writing,  but  is  to  be  deduced 
from  the  copious  testimony  we  find  in  the  record.  The  plaintiff's 
contention  is  his  obligation  was  to  deliver  the  logs  in  the  defendants' 
boom  in  the  Sabine  river,  that  it  was  to  be  sawed  by  defendants 
promptly,  and  paid  for  according  to  the  scale  or  measurement  of  the 
mill.  His  own  testimony  is  quite  distinct  to  that  effect.  On  both  sides 
testimony  was  offered  of  the  contracts  of  the  mill  with  other  parties. 

The  objection  by  plaintiff  to  this  species  of  testimony,  that  his 
rights  are  not  to  be  tested  by  the  contracts  of  others,  is  unimpor- 
tant in  view  of  his  offer  of  the  same  kind  of  testimony,  and  in'view 
of  our  conclusion  as  to  the  effect  of  all  the  testimony  on  this  point. 
From  the  defendants'  witnesses  come  the  statements  in  effect  that 
with  contracts  similar  to  that  of  plaintiff  they  were  not  to  be  paid 
until  their  timber  was  sawed,  and  some  of  the  witnesses  testify  that 
no  time  of  sawing  was  agreed  upon.  It  is  brought  to  our  notice  that 
the  timber  of  the  parties  who  thus  speak  on  the  question  of  time 
was  actually  sawed  with  reasonable  promptitude,  and  that  fact,  we 
think,  has  a  pertinence  quite  equal  to  the  testimony  of  these 
parties.  The  plaintiff,  in  turn,  has  produced  a  number  of  witnesses 
who  had  log  contracts  with  the  mill.    They  testify  with  directness 
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and  without  material  variance  that  their  contracts  stipalated  deliv- 
ery by  them  in  the  defendants'  boom.     With  all  dae  allowance  for 
such  expression  of  '*  sawed  quick,"  <*  sawed  at  once,"  or  '*  in  ten 
days,"  it  is  the  fair  result  of  all  the  testimony,  the  contracts  reqoired 
sawing  in  a  reasonable  time,  and  all  the  witnesses  concur  and  reiter- 
ate payment  was  to  follow  the  mill  scaling,  and  to  be  made  accord* 
ing  to  the  mill  scale.    The  defendants  have  not  offered  their  miui- 
ager,  to  whom  all  the   testimony  points  as  making  the  plaintilTa 
contract,  as  well  as  the  contracts  of  the  other  parties ;  but  we  have 
in  the  record  his  letter  to  one  of  the  parties.    In  that  letter  there  is 
the  statement  of  delivery  to  us  at  Logansport  at  three  dollars  per 
thousand  feet,  mill  scale.    On  all  this  testimony  it  is  our  condnsion 
there  were  distinct  stipulations  in  this  contract.     Delivery  by  plain- 
tiff and  the  other  parties  in  defendants'  boom;  sawing  of  the  timber 
in  a  reasonable  time,  and  payment  by  defendants  according  to  the 
mill  scale.     Delivery  in  the  boom  occurs  throughout  the  testimony 
and  must  have  its  effect.     We  have,  too,  the  plaintiff's  statement 
that  in  his  log  delivery  of  the  previous  year  he  had  lost  by  the 
length  of  time  his  logs  had  remained  in  the  boom  before  they  were 
sawed  and  paid  for.     He  testifies  to  obviate  any  such  construction 
of  his  contract  now  sued  on ;  he*  insisted  on  the  agreement,  as  we 
find  it  in  his  testimony,  and  that  testimony  is  before  us  without  con- 
tradiction from  the  manager.     In  all  the  testimony  from  the  wit- 
nesses produced  by  defendants  there  is  the  iteration — payment  was 
to  be  by  the  mill  scale,  or  not  until  the  scaling  at  the  mill,  and  sim- 
ilar statements. 

In  our  view,  this  line  of  testimony  has  limited,  if  any  pertinence. 
The  question  presents  no  issue  of  the  time  of  payment;  nor  is  it  dis- 
puted the  mill  measurement  of  the  logs  sawed  was  to  be  accepted. 
The  question  is  whether  the  plaintiff,  under  his  contract  of  delivery 
in  the  boom,  prompt  sawing,  and  payment,  is  to  be  concluded  and 
linoMlted  in  his  demand  by  the  logs  claimed  to  have  been  sawed  by  the 
mill  in  the  period  protracted,  as  we  read  the  record,  for  months 
after,  it  is  incontestible,  his  deliveries  were  completed  in  the  boom. 
In  our  opinion,  due  effect  must  be  given  in  determining  the  rights 
of  the  parties  to  delivery  in  the  boom  by  plaintiff ;  prompt  saw- 
ing and  payment  according  to  the  mill  measurement,  and  the  judge 
of  the  lower  court,  in  our  opinion,  has  given  a  correct  solution  of  the 
contract,  that  defendants,  after  suffering  the  logs  delivered  by  plain- 
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tiff  to  remain  in  their  boom  for  months,  can  not  require  him  to 
accept  their  account  of  logs  sawed  as  conclusiye,  and  without  refer- 
ence to  the  number  actually  delivered  in  the  boom.  That  actual 
delivery  in  the  boom  must  have  its  influence,  and  to  that  issue  we 
have  given  our  careful  attention. 

We  think  it  established  with  reasonable  certainty  that  the  plaintiff 
out,  placed  in  the  water  in  the  hands  of  the  raftsmen,  for  transmis- 
sion to  defendant's  mill,  three  thousand  five  hundred  and  twelve 
pine  logs ;  giving  due  effect  to  all  the  testimony,  including  that  of 
the  raftsmen,  and  allowing  for  the  loss  of  logs  by  sinkage,  or  other 
causes  indicated  by  the  testimony,  and  recognized  by  the  judgment 
of  the  lower  court,  we  think  it  reasonably  certain  that  the  number  of 
logs  reached  the  defendants'  boom  fixed  by  the  judgment,  and  with  that 
number  defendants  should  be  charged.  We  have  given  attention  to 
the  part  of  the  argument  that  claims  a  larger  credit  to  the  defendants 
than  that  they  have  been  allowed.  The  process  adopted  by  the 
lower  court  for  [  its  conclusioq  on  this  branch  of  the  case  is,  in  our 
opinion,  borne  out  by  the  record.  The  lower  court  finds  that  in  the 
account  closed  between  the  parties  the  amount  ascertained  to  be  due 
the  plaintiff  of  two  hundred  and  nine  dollars,  and  that  in  that 
account  one  thousand  two  hundred  and  fifteen  of  the  logs  delivered 
by  the  plaintiff  were  accounted  for,  or  rather,  credited  to  plaintiff. 
From  the  total  logs  claimed  to  have  been  delivered  the  sinkage 
is  deducted,  fifteen  per  cent.,  from  this  residue  the  court  deducts 
the  number  of  logs  credited  in  the  adjusted  account,  and  makes 
defendants  liable  for  the  remainder  at  three  dollars  per  thousand 
feet,  and  on  the  basis  that  three  logs  make  one  thousand  feet. 
Great  weight  is  deservedly  to  be  attached  to  the  finding  of  fact  of 
the  lower  court,  in  this  case  based  on  his  appreciation  of  testimony 
of  numerous  witnesses  taking  up  a  very  large  space  of  the  record. 
While  this  court  must  review  questions  of  fact,  as  well  as  of  law, 
and  accordingly,  we  have  given  our  best  attention  to  this  part  of 
the  case,  we  are  disposed  to  maintain  the  judgment  on  such  an  issue 
of  fact  as  this  record  presents,  unless  the  error  is  manifest.  We 
find  no  such  error.  To  the  amount  thus  ascertained  to  be  due 
plaintiff  for  logs,  not  credited  to  him  in  the  adjusted  accounts,  the 
lower  court  adds  the  amount  found  due  to  him  on  that  account  and 
gives  judgment  accordingly.  Our  attention  is  called  to  an  error  of 
calculation  made  by  the  lower  court  of  seventeen  dollars  and  forty- 
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three  cents  in  computing  the  amount  due  for  six  hnndred  and 
seventy -one  thousand  one  hundred  and  eighty -seven  feet  of  timber 
at  three  dollars  per  one  thousand  feet.  We  think  the  error  is  evi- 
dent, and  plaintiff  is  entitled  to  that  increase  in  the  amount  allowed 
him. 

Our  decision  is  based  on  the  testimony  in  the  record.  The  de- 
fendants appear  to  have  had  full  opportunity  for  defence.  We  per- 
ceive no  complaint  that  they  were  not  afforded  time  to  obtain  the 
needful  testimony.  Numerous  witnesses  were  produced  on  both 
sides  with  the  result  of  a  record  of  over  one  hundred  and  fifty  pages 
pages  of  finely  typed  testimony;  after  all  this  we  are  asked  to 
remand  the  case  on  the  strength  of  affidavits  filed  in  this  court  that 
the  defendants  have  been  the  victim  of  a  conspiracy,  that  the  wit- 
nesses swore  falsely,  and  that  plaintiff  has  avowed  the  fraud,  or 
more  properly,  the  crime  imputed  to  him  by  the  affidavits.  It  is 
quite  true  the  court,  in  a  class  of  cases  where  the  testimony  in  the 
record  indicated  an  imperfect  presentation,  and  the  probability  that 
further  evidence  would  secure  a  more  satisfactory  determination, 
has  remanded.  In  a  recent  State  case  we  remanded,  because,  in 
our  opinion,  the  State  had  not  been  allowed  the  fair  opportunity  to 
present  its  case.  We  can  not  bring  this  case  within  the  exceptional 
circumstances  on  which  we  have  hitherto  remanded  cases,  and  we  do 
not  feel  authorized  to  deprive  plaintiff  of  his  judgment  in  a  case  of 
copious  testimony  on  both  sides,  and  with  no  complaint  that  full 
scope  was  not  allowed  defendants  in  the  lower  court,  and  to  do  this 
on  the  strength  of  ex  parte  affidavits  filed  in  this  court,  imputing 
fraud  to  plaintiff's  witnesses.  If  these  affiidavits  can  be  sustained, 
the  Oode  gives  the  appropriate  remedy  to  annul  the  judgment  and 
to  that  remedy  we  must  remit  the  defendants. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  against  defendants  be  increased  by  the  addition 
of  seventeen  dollars  and  forty- three  cents  ($17.43),  and  as  thus 
amended  the  judgment  is  affirmed  with  costs. 


No.  12,801. 
John  Adbs  vs.  Edward  P.  Foley  and  James  A.  Bbbnnan. 

1.  The  constable  who  without  any  writ,  takes  into  bis  possession  property  againsl 
the  win  and  protest  of  the  owner,  makes  himself  and  hU  bondsmen  liable  In 
damages,  nor  will  it  make  any  difference  that  the  constable  acted  on  the 
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strength  of  the  note  of  the  owner  the  constable  supposed  erroneously  author- 
ized the  taking  of  the  property. 
While  this  court  is  not  Inclined  to  sanction  damages  for  wrongful  conduct  out  of 
proportion  to  the  injury  of  which  plaintiff  complains,  yet,  in  a  suit  of  this 
character  the  court  will,  in  the  assessment  of  the  damages,  give  an  amount 
calculated  to  mark  the  Judicial  condemnation  of  wrongful  conduct  for  which 
redress  is  sought. 
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The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  defendants  appeal  from  the  judgment  condemn- 
ing them  to  pay  plaintiff  five  hundred  dollars  damages  for  an  alleged 
illegal  appropriation  of  his  property. 

In  a  suit  for  rent  the  plaintiff's  property  was  seized  and  the  seizure 
was  released  on  a  forthcoming  bond  signed  by  one  of  the  defendants 
as  surety ;  from  the  judgment  against  him  in  the  magistrate's  court 
plaintiff  appealed,  and  the  judgment  of  the  lower  court  was  reversed. 
Before  that  reversal  the  plaintiff  addressed  his  surety  a  note 
expressing  thanks  to  him,  and  stating,  in  effect,  that  the  appeal 
would  not  be  prosecuted,  but  the  property  which  had  been  seized 
and  released  on  the  forthcoming  bond  would  be  surrendered  to  settle 
the  landlord's  claim.  The  surety,  anxious  to  be  released  of  liability  on 
the  bond,  carried  the  note  to  the  constable  who  had  executed  the  writ 
of  provisional  seizure,  but  had  later  released  the  property  on  the 
forthcoming  bond,  and  at  the  instance  of  the  surety,  the*  constable, 
without  any  writ  in  his  hands,  proceeded  to  plaintiff's  store  and  took 


».'. 


1264  SUPREME  COURT  OP  LOUISIANA. 

Ader  tb.  Foley  and  Brennan, 


possession  of  its  contents,  cloths  and  the  tools  and  implements  of 
plaintiff's  occupation,  a  merchant  tailor.  The  testimony  fixes  the 
cost  of  this  property  at  six  handred  dollars.  It  was  taken  by  the  con- 
stable against  the  plaintiff's  earnest  protest,  and  is  still  in  poaaeasion 
of  the  constable. 

The  plaintiff's  petition  sets  forth  the  action  of  the  surety  and  con- 
stable, charges  malice  of  the  defendants,  that  their  action  -was 
wholly  illegal  and  violent  to  the  great  injury  of  plaintiff  in  his  bnai- 
ness  and  reputation,  and  besides  actual  damages,  claims  punitory 
damages  of  the  surety,  the  constable  and  his  official  bondsmen  made 
defendants.  The  answer  denies  malice,  alleges  the  note  of  the 
surety  to  plaintiff  as  authorizing  the  steps  taken  by  the  constable 
and  denies  the  alleged  injury  to  plaintiff. 

It  will  be  perceived  that  the  dispossession  complained  of  by  the 
plaintiff  was  of  property  he  supposed  he  would  be  called  on  to  sur- 
render to  the  landlord,  and  which  the  plaintiff  proposed  in  his  note 
to  deliver  for  the  relief  of  his  surety.  On  that  note  the  surety  acted 
in  directing  the  constable  to  make  the  seizure.  True,  the  note  did 
not  contemplate  the  interposition  of  the  constable,  nor  any  coercive 
action  by  the  surety.  We  think,  however,  some  allowance  is  to  be 
made  for  the  supposition  on  the  surety's  part,  that  in  obtaining  pos- 
session of  property  by  means  of  the  constable's  action,  it  was  accom- 
plishing the  surrender  the  plaintiff's  note  announced  he  was  ready 
to  make.  For  the  surety's  primary  action,  mistaken  as  we  think  it 
was,  the  plaintiff's  note  must  exert  some  mitigating  influence  in  the 
judgment  we  are  called  on  to  give  the  plaintiff.  But  with  all  due 
allowance  for  the  plaintiff's  note  urged  upon  us  as  a  justification  of 
the  taking  of  his  property,  we  can  not  regard  the  note  as  tending, 
in  any  way,  to  excuse  the  dispossession  of  plaintiff,  after  his  protest, 
both  to  the  surety  and  the  constable.  The  note  was  voluntary,  and 
plaintiff  was  at  liberty  to  withdraw  the  consent  the  note  gave,  and 
obviously  had  the  right  to  protest  against  the  method  adopted  by 
the  surety  in  seeking  possession  of  the  property.  The  action  of  the 
surety  and  constable  in  taking  the  property,  after  that  protest,  was 
violence  simply,  without  warrant  of  law. 

We  have  in  our  examination  of  the  case  given 'the  defendants  all 
the  benefit  they  can  reasonably  claim  from  the  plaintiff's  note.  We 
can  not  appreciate  that  plaintiff  complaining  of  the  unlawful  acts  of 
defendants  is  to  be  denied  relief,  because,  to  avert  the  wrong  done 
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bim,  he  did  not  farnish  another  bondsman  to  take  the  place  of  the 
defendant,  his  surety.  It  may  well  be  he  eonld  not  give  a  new 
surety,  but  in  no  view  was  he  required  to  make  the  effort  under 
penalty  of  forfeiting  his  right  to  damages.  It  is  claimed  the  con- 
stable is  willing  to  surrender  the  goods.  If  they  had  been  surren- 
dered our  judgment  would  accord  due  influence  to  the  surrender, 
but  the  constable  retains  possession  of  the  property. 

In  our  view  the  case  is  one  for  damages  against  the  constable  for 
taking  possession  of  plaintiff's  property  without  any  writ  to  authorize 
his  action,  against  the  surety  for  instigating  the  proceedings  of 
the  constable  and  against  the  other  defendant,  the  bondsman,  and 
the  circumstances  warrant  and  call  for  punitory  as  well  as  actual 
damages. 

On  the  question  of  damages  to  be  allowed  the  plaintiff,  the  court 
has  had  some  difficulty,  incident  to  this  class  of  cases  in  adjusting 
the  amount.  In  connection  with  the  alleged  Injury  to  plaintiff's 
business  and  credit  we  must  give  due  consideration  to  his  condition 
of  financial  embarrassment  resulting,  as  we  gather  from  the  record 
in  his  cession  to  his  creditors.  We  do  not  feel  authorized  to  allow, 
as  part  of  the  damages,  the  fee  of  the  attorney,  who  brings  suit  to 
obtain  redress  for  plaintiff's  injuries  caused  by  the  wrongful  conduct 
of  defendants.  We  are  not  inclined  to  give  damages  out  of  propor- 
tion to  the  actual  injury  of  plaintiff,  and  beyond  the  amount  appro- 
priate to  mark  the  judicial  condemnation  of  wrongful  conduct,  the 
basis  of  the  suit.  Under  all  the  circumstances,  we  think  it  proper 
to  award  the  plaintiff  six  hundred  dollars  with  the  right  reserved  to 
defendants  to  the  credit  for  the  present  value  of  plaintiff's  property 
taken  by  the  constable,  thus  placing  on  defendants  the  deprecia- 
tion in  value  of  the  property,  since  the  plaintiff  was  dispossessed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  amended  so  as  to  give  the  plaintiff  six  hundred 
dollars,  instead  of  five  hundred,  this  amount  six  hundred  dollars 
($600)  to  be  credited  with  the  present  value  of  plaintiff's  property 
wrongfully  seized  by  the  constable,  provided  the  property  be  sur- 
rendered by  him  when  this  judgment  becomes  final,  the  value  to  be 
ascertained  by  an  appraisement  to  be  made  under  the  direction  of 
the  lower  court  and  at  defendants'  costs,  and  as  thus  amended,  the 
judgment  of  the  lower  court  is  affirmed,  defendants  to  pay  all  costs. 
80 
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No.  12,670. 
Mrs.  Marqaset  R.  Cox  et  al.  vs.  Mrs.  Nannie  Von  Ablefeldt 

ET  ALS. 

■ 

The  power  of  ihe  owner  to  dispose  of  his  property  by  dooatlons  im^r  -civo*  or 
mortis  causa  Is  limited  by  the  number  of  his  children  liTlni;  when  be  dies, 
hence  called  forced  heirs,  and  the  disposable  portion  when  he  leaves  a  daufrh* 
ter  and  the  children  of  two  deceased  daughters,  grandchildren  being  counted 
in  place  of  their  deceased  parent.  Is  one-third;  the  other  two-thirds  is  the 
Itgiiime  of  the  forced  heirs.    C.  C,  Arts.  1498,  1495. 

Tills  disposable  portion  is  ascertained  by  adding  to  the  property  the  deceased 
leaves  at  his  death  the  value  of  all  property  be  has  disposed  of  by  donations 
inttr  vivos,  deducting  his  debts,  and  the  residue  determining  the  disposable 
portion  according  to  the  number  of  his  children,  fixes  also  their  Ugitimt  as 
his  forced  heirs.    C.  C.  Arts.  1505, 1506 

Whether  forced  heirship  is  ownership  in  its  full  sense,  of  which  the  heic  is  seized 
of  right,  as  applied  to  property  embracing  the  legitime  in  the  hands  of  third 
persons  holding  under  alienations  by  the  donors  to  whom  the  property  has 
passed  by  the  donations,  nominal  sales  or  similar  acts  of  the  deceased  donor 
to  the  prejudice  of  his  forced  heirs.  It  Is  clear  that  by  his  death  the  right  of 
action  Is  vested  in  them  to  reduce  or  set  aside  such  acts  that  impair  their 
legitime^  and  to  recover  it  from  third  persons  holding  under  transfers  from  tbe 
donees.  C.  C,  Arts.  1493, 1496, 1504, 1517 :  Code  Napoleon,  Arts.  930, 2444 ;  2d  Trop 
long,  p.  127,  Sees.  786,  741 ;  p.  287,  Sec.  903;  p.  292  //  seq.;  2d  Mourlon,  p.  292,  Sec. 
5^3;  p.  311,  Sees.  620, 621;  3d  BoiUeuz,  commenting  on  Art.  920,  Code  Napoleon. 

This  right  of  action  of  the  forced  heir  passes  to  his  heirtf  and  assigns.  G.  C  Art. 
1504;  Code  Napoleon,  Art.  980;  12th  Laurent,  p.  185,  Sec.  139;  Hd  BolUeuz  Comeo- 
taire  sur  Article  920,  Napoleon  Code;  2d  Mourlon,  pp.  311,313,623:  12  An.  466. 

This  suit  of  the  heir  of  the  forced  heir  is  not  the  revocatory  action,  but  one  of 
••  reduction  "  or  ••  revendication  '•  to  preserve  or  recover  the  legitime^  of  which 
he  can  not  be  deprived  by  the  donation  or  similar  acts  of  the  deceased  donor, 
and  to  which  no  alienation  by  the  donees  can  convey  title.  C.  C,  Art.  l&lT; 
C.  N.,  Art.  930 ;  6  Martin,  529 ;  12  An.  401 :  »2  An.  357. 
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The  opinion  of  the  CQurt  was  delivered  by 

Miller,  J.  The  plaintiffs,  collateral  heirs  of  Susan  Robinson, 
a  granddaughter  of  the  late  Oliver  Beirne,  sue  his  testamentary 
heirs,  to  establish  the  asserted  rights  of  the  plaintiffs  in  respect  to  that 
part  of  the  immovable  property  in  Louisiana  alleged  to  have  belonged 
to  Mr.  Beirne  at  the  date  of  his  death,  and  which  he  could  not  under  our 
law  dispose  of  to  the  prejudice  of  his  children  and  their  descendants, 
the  plaintiffs  claiming  to  have  succeeded  as  heirs  to  the  rights 
of  Susan  Robinson,  the  granddaughter  and  bne  of  those  our  law 
made  forced  heirs  of  Mr.  Beirne,  living,  at  the  date  of  his  death,  but 
since  deceased. 

The  domicile  of  Mr.  Beirne  was  West  Virginia.  He  executed  his 
last  will  in  1886  and  died  in  1888.  He  left  surviving  his  daughter, 
Mrs.  Von  Ahlefeldt;  the  children  of  his  predeceased  daughter,  the 
issue  of  her  marriage  with  William  Porcher  Miles,  and  Susan  Robin- 
son, the  child  of  another  predeceased  daughter.  The  will  made  some 
provision  for  Susan  Robinson  by  directions  respecting  the  West 
Virginia  property  of  Mr.  Beirne,  but  constituted  as  his  residuary 
legatees  his  grandchildren,  the  issue  of  the  marriage  of  his  pre* 
deceased  daughter  with  William  Porcher  Miles.  A  few  days  after  the 
date  of  the  will  Mr.  Beirne  by  authentic  act  executed  in  this  city  con* 
veyed  to  Mrs.  Von  Ahlefeldt,  his  daughter,  all  his  immovable  property 
in  Louisiana,  consisting  mainly  of  sugar  plantations,  aggregating 
a  large  value,  the  price  stipulated  being  one  million  dollars,  for 
which  Mrs.  Von  Ahlefeldt  made  ten  promissory  notes  of  equal 
amounts,  two  of  which  were  payable  annually  from  one  to  five  years 
after  their  date.  A  year  later,  that  is  in  January,  1887,  about  the 
date  of  maturity  of  the  one -year  notes,  Mr.  Beirne  gave  written 
instructions  to  his  testamentary  executors  in  the  form  of  a  letter  to 
them  addressed,  and  which,  with  his  will,  came  into  their  hands 
when  he  died,  by  which  instractions  the  executors  were  to  return  to 
Mrs.  Von  Ahlefeldt  all  her  notes  on  the  execution  of  a  conveyance 
by  her  to  the  Miles  children  of  all  the  property  conveyed  to  her  by 
Mr.  Beirne.  At  a  later  date,  that  is  in  January,  1888,  it  is  charged 
Mr.  Beirne  acquired  for  himself,  placing  the  legal  title  in  Mrs.  Von 
Ahlefeldt,  another  plantation  in  Louisiana.  After  Mr.  Beirne's 
death  Mrs.  Von  Ahlefeldt  conveyed  to  the  Miles  children,  as  contem- 
plated in  the  testamentary  letter  of  Mr.  Beirne,  all  the  property 
conveyed  to   her,  as  well  as  the   Houmas   plantation,   the  title  of 
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which  was  in  her  name.     The  coDeideration  of  this  sale  was  stated 
to  be  the  return  to  Mrs;  Von  Ahlefeldt  of  the  ten  notes  she  had  exe  - 
cnted  and  three  hnndred  thousand  dollars  besides,  but  the  petition 
charges  that  the  three  hundred  thousand  dollars  represented  no  con  - 
sideration  given  by  the  Miles  children  for  the  property,  but  consisted 
of  the  legacy  to  Mrs.  Von  Ahlefeldt  of  two  hnndred  thousand  dollars 
they   owed  her  as  residuary  legatees  of  Mr.  Beirne,  and  the  other 
one  hundred  thousand   dollars  was  for  the  relinquishment  by  Mrs. 
Von  Ahlefeldt  of  her  other  rights  as  his  forced  heir,  largely  exceeding^ 
in  value,  the  petition  charges,  one  hnndred  thousand  dollars.   Subse- 
quently, the  Miles  children,  as  residuary  legatees,  conveyed  to  the 
Miles  Planting  Company  the  sugar  plantations,  and  to  the  Tulane 
Educational  Fund  the  city  property,  all  embraced  in  the  sale  to  the 
Miles  children  by  Mrs.  Von  Ahlefeldt. 

The  petition  charges  that  the  sale  by  Oliver  Beirne  to  Mrs.  Von 
Ahlefeldt  was  a  simulation,  as  was  the  placing  of  the  title  to  the 
Houmas  plantation  in  her  name,  Mr.  Beirne  being  the  real  purchaser 
and  owner;  that  no  price  was  ever  paid  by  Mrs.  Von  Ahlefeldt  for 
the  property  sold  her  by  Mr.  Beirne,  no  possession  ever  passed  to 
her,  but  that  he,  as  owner,  remained  at  all  times  in  pos- 
session of  all  the  Louisiana  property,  and  that  the  whole 
purpose  of  the  sale  to  Mrs.  Von  Ahlefeldt  and  placing  in  her 
name  the  Houmas  purchase  was  to  disguise  and  effect  the  testator's 
intention  to  leave  at  his  death  the  Louisiana  property  to  the  Miles 
children,  constituted  prior  to  the  alleged  fictitious  sale,  and  prior  to 
the  Houmas  purchase,  his  universal  legatees.  With  respect  to  the 
conveyance  by  Mrs.  Von  Ahlefeldt  to  the  Miles  children,  the  peti- 
tion substantially  charges  that  the  conveyance  for  the  return  of  her 
notes,  and  the  additional  consideration  of  paying  her  the  legacy  of 
two  hundred  thousand  dollars  owed  by  the  children,  and  for  the 
relinquishment  of  her  rights  as  forced  heir  of  Mr.  Beirne,  was  simply 
transmitting  the  property  to  the  Miles  children  as  residuary  legatees 
and  not  as  purchasers;  that  the  Von  Ahlefeldt  sale  was  hence  a 
fraudulent  simulation,  in  so  far  as  it  purported  to  represent  any 
ownership  in  Mrs.  Von  Ahlefeldt  or  conveyance  of  ownership  by  her, 
and  that  the  residuary  legatees,  in  their  conveyances  to  the  Miles 
Planting  Company,  admit  the  simulation  of  their  purchase  from  Mrs. 
Von  Ahlefeldt  by  describing  the  property  as  inherited  by  them  from 
their  deceased  grandfather,  Oliver  Beirne.     Thus,  the    petition   in 
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effect  charges  that  all  the  immovable  property  in  Louisiana,  sold  by 
Mr.  Beirne  to  his  danghter,  Mrs.  Von  Ablefeldt,  and  that  purchased 
by  him  and  placed  in  her  name,  was  owned  by  him  when  he  died; 
that  under  the  law  he  could  not  dispose  of  two -thirds  of  that  prop- 
erty ;  that  Susan  Robinson,  as  the  child  of  his  deceased  daughter, 
became  vested  with  title  to  one-third  of  the  two- thirds,  and  that  by 
the  death  of  Susan  Robinson,  leaving  no  ascendants  or  descendants, 
plaintiffs  inherit  concurrently  with  her  other,  collateral  heirs  five - 
sixths  of  her  rights;  the  petition  further  charges  that  if,  notwith- 
standing the  allegation  of  fraudulent  simulation,  the  acts  attacked 
by  the  petition  are  deemed  donations,  embracing  as  they  do  all  the 
immovable  property  of  the  testator  in  Louisiana,  then  the  donations 
are  void,  because  in  excess  of  the  disposable  portion,  one-third, 
the  testator  leaving  at  his  death  one  daughter  and  the  children  of 
two  deceased  daughters ;  the  petition  further  avers  that  as  to  that 
portion  of  the  property  left  by  the  testator,  conveyed  by  the  resid- 
uary legatees  to  the  Tulane  Fund,  inasmuch  as  a  college  has  been 
built  on  the  property  by  the  purchasers,  petitioners  confine  their 
demand  to  their  portion  of  the  price  paid  by  the  purchasers,  but  if 
that  relief  be  denied,  they  reserve  their  right  as  forced  heirs  to 
assert  their  demand  for  their  share  of  the  property,  and  as  to  the 

r 

sugar  plantations  conveyed  to  the  Miles  Planting  Company  it  is 
charged  all  are  subject  to  plaintiffs'  rights.  The  relief  asked  is  that 
the  sale  to  Mrs.  Von  Ahlefeldt  and  her  title  to  the  Houmas  plantation 
be  decreed  simulated,  that  all  that  property  be  adiudged  that  of 
•Oliver  Beirne  at  the  time  of  his  death ;  that  the  title  of  Susan 
Robinson  to  one-third  of  two-thirds  of  the  property,  and  petitioners' 
rights  to  five-sixths  of  two-ninths  as  her  heirs  be  recognized;  that 
there  be  decreed  an  accounting  for  revenues  and  all  other  necessary 
relief.  The  exceptions  of  no  cause  and  no  right  of  action  and 
of  prescription  was  sustained,  and  plaintiffs  appeal. 

Under  our  law  the  father  leaving  three  children  can  dispose  of  but 
one -third  of  his  property,  and  grandchildren  take  the  place  of  their 
deceased  parents.  That  portion  of  his  property  the  testator  can  not 
dispose  of  to  the  prejudice  of  his  children  accrues  to  them  at  his 
death,  and  is  called  their  '*  legitime.^ ^  If  by  donations  inter  vivos  the 
deceased  has  infringed  on  the  legitime  the  law  grants  to  the  forced 
heirs  the  appropriate  action  to  recover  the  property  thus  donated, 
or  so  much  as  is  requisite  to  make  up  the  legitirne.     If  the  legitime  is 


1270  SUPREME  COURT  OF  LOUISIANA. 


Cox  et  al.  VB.  Voo  Ahlefeldt  et  als. 


enoroached  upon  by  the  testamentary  dispositioDS  of  the  deceased, 
the  Code  gives  the  forced  heir  the  requisite  action  against  the  legatees 
to   preserve   the  legitime.     O.  0.,  Arts.  1498,  1494,  1495,  1504,  1517. 
Until  the  death  of  the  parent  the  legitime  has  no  existence.     When 
death  occurs,  then  the  disposable  portion  is  ascertained  by  adding  to 
the  property  left  by  the  deceased,  the  value  at  the  time  of  the  death  of 
all  the  property  donated  by  him,  his  debts  are  deducted  and  the  dis- 
posable portion  is  adjudged  by  the  proportion  the   number  of  his 
children  then  living  bears  to  the  residue.     It  results  that  donations 
inter  vivos  retain  full  effect  during  the  life  of  the  donor,  and  even 
after,  unless  attacked  within   the   prescribed  period  by  the  forced 
heirs,  their  heirs  or  assigns.     0.  C,  Arts.  1502,  1508,  1505,  8542. 

As  we  appreciate  the  plaintiffs'  petition  they  sue  to  subject  the 
Louisiana  property  left  by  Mr.  Beirne,  to  the  demand  for  that  por- 
tion of  the  legitime  of  Susan  Robinson  accruing  to  plaintiffs  as  her 
heirs.  The  result  of  all  the  allegations  in  the  petition  is,  the  import 
that  by  Mr.  Beime's  will  in  favor  of  the  Miles  children,  followed  by 
the  nominal  sale  to  his  daughter,  Mrs.  Von  Ahlefeldt,  and  her  convey- 
ance to  these  children  after  his  death  in  accordance  with  his  request 

• 

contained  in  the  testamentary  paper  he  left,  all  the  Louisiana  prop- 
erty has  thus  been  transmitted  to  the  Miles  children,  who  in  tarn 
have  conveyed  to  the  Miles  Planting  Company,  fully  apprised,  it  is 
charged,  that  the  conveyance  embraced  the  legitime  of  Susan  Robin- 
son. The  suit  is  directed  against  the  Miles  children  as  legatees,  and 
necessarily  against  the  Miles  Company  as  holding  the  legitime  on 
which  plaintiffs  assert  their  demand.  It  is  manifest,  the  action  is 
entirely  distinct  from  the  revocatory  action,  i.  e.  that  of  creditors  to 
avoid  the  fraudulent  contracts  of  their  debtors,  so  much  discussed  at 
the  bar.  The  Code  describes  a  suit  of  this  character  as  that  of 
'^revendication"  to  obtain  the  legitime  of  the  heir.  Civil  Code,  Art. 
1517.  The  case  is  presented  on  pleadings  that  admit  all  the  allega- 
tions in  the  petition. 

The  legal  questions  are  as  to  the  effect  on  immovable  property  in 
Louisiana  of  Mr.  Beirne's  will  in  favor  of  the  Miles  children  to  the 
exclusion  of  his  grandchild,  Susan  Robinson:  whether  under  our  law 
such  a  conveyance  as  that  by  Mr.  Beirne  to  Mrs.  Von  Ahlefeldt 
accompanied  with  the  direction  to  convey  to  the  heirs  named  in  his 
will,  and  that  accomplished  as  he  had  directed,  and  all  this  followed 
by  the  transfer  by  the  Miles  children  to  the  Miles  Planting  Company, 
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places  the  property  beyond  the  demand  for  the  legitime  of  the  grand- 
child :  the  farther  question  is,  whether  the  plaintiffs,  the  collateral 
heirs  of  Mr.  Beirne's  forced  heir,  are  clothed  with  her  rights,  and 
whether  the  suit  can  be  maintained  in  the  form  it  is  bronght  and  for 
the  relief  it  seeks. 

That  the  will  of  Mr.  Beirne,  in  so  far  as  it  seeks  to  direct  the  dis- 
position of  immovable  property  in  Louisiana,  must  conform  to  our 
law,  in  respect  to  forced  heirship,  needs  buo  the  statement.  The 
argument  that  questions  the  plaintiffs'  rights  as  collateral  heirs  of 
Susan  Robinson,  might  be  deemed  to  come  first,  in  order  of  discus- 
sion, but  it  will  be  more  satisfactory  to  treat  the  question  in  connec- 
tion with  others  arising  in  the  case. 

A  large  part  of  the  discussion  has  been  devoted  to  the  nature  of 
forced  heirship.  It  has  been  insisted  it  creates  no  ownership,  but 
gives  only  a  right  of  action.  In  support  of  this  it  is  urged  that  any 
donation  by  the  owner  is  valid  in  his  life  and  retains  its  force  after 
his  death,  unless  successfully  assailed  by  his  forced  heirs.  All  this 
as  to  the  force  of  the  donation  is  to  be  accepted  and  results  from 
the  provisions  of  the  Code.  But  in  our  view  the  character  of  the 
title  of  the  forced  heir  to  his  legitime — i.  e.,  that  part  of  the  prop- 
erty the  owner  leaving  children  can  not  dispose  of  to  their  prejudice, 
is  to  be  determined  not  merely  by  the  action  the  law  gives  the 
forced  heir  to  recover  the.  legitime  but  by  the  provisions  of  the 
Code  that  confer  the  right  the  action  enforces.  That  children  can 
not  be  deprived  by  their  parent  of  that  portion  of  his  estate  the  law 
*'  reserves  for  them  "  conveys  the  idea  of  ownership  incident  to  the 
parent's  death,  and  an  ownership  supported  by  the  action  the  Code 
gives  when  that  death  occurs,  to  be  exerted  against  the  legatees  or 
heirs  of  the  testator  as  well  as  against  the  third  persons  the  donees 
of  the  testator,  who  may  be  in  possession  of  the  legitim>e.  C.  C,  Arts. 
1493,  1495,  1517.  As  one  of  the  commentators  puts  it,  it  is  not  the 
mere  right  of  heirship  by  which  the  heir  succeeds  to  the  legitime^ 
'<  mais  la  sienne  propre,"  and  throughout  the  elaborate  discussions 
of  the  French  jurists,  '*  la  reserve"  or  legitime  is  treated  as  accruing 
to  the  forced  heir  at  the  death  of  the  parent  as  effectively  as  the 
death  of  the  owner  vests  title  to  the  property  he  leaves,  in  his  heirs 
generally.  The  forced  heir,  too,  consistently  with  his  peculiar  title 
of  far  superior  nature  to  that  of  the  ordinary  heir,  takes  the  legitime 
without  liability  that  attaches  to  the  ordinary  heir  for  the  debts  of 
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the  deceased,  nor  does  the  legitime  brought  back  to  the  succession  by 
*^  the  effect  of  the  revendication  or  reduction  "  become  snbject  to 
those  debts.  2  Troplong,  p.  292,  par.  910  et  eeq.]  5  Tonllier,  p. 
112  et  acq.',  C.  N.,  Art.  921;  Oivil  Code,  Art.  1517.  In  the  light  of 
the  Code  itself,  made  clearer  if  that  were  possible,  by  that  shed  by 
the  French  commentators,  it  seems  to  us,  not  at  all  in  accord  with 
the  law,  to  treat  the  legitime  as  vesting  a  mere  right  of  action. 
That  action  is  simply  the  correlative  or  ^'  la  sanction  de  la  reserve 
nait  avec  elle."     2  Monrlon,  p.  811. 

Nor  do  we  think  the  argument  for  the  defendant  more  snccemfnl 
in  the  effort  to  withdraw  the  title  to  the  legitime  from  the  operation 
of  that  principle  of  our  law  that  makes  the  death  of  the  owner  vest 
all  his  rights  in  the  heirs.  Civil  Code,  Arts.  940,  941,  et  seq.  The 
application  of  this  principle,  '*  le  mori;  saisit  le  vif,"  is  made  more 
distinct  by  the  articles  of  the  Code  which  deem  the  forced  heir  so 
completely  seized  of  right  of  all  the  succession  property  as  to  re- 
•quire  the  legatees  to  demand  of  the  forced  heir  the  delivery  of  the 
legacies.  C.  C.-,  Arts.  392,  S9S,  et  aeq.  It  is  contended  the  forced 
heir  can  not  be  deemed  seized  of  right  of  the  legitime  when  it  is 
held  by  third  persons  and  an  action  is  necessary  for  its  recovery. 
This  argument  is  supposed  to  derive  strength  from  the  provisions  of 
the  Code  that  give  to  the  donation  exceeding  the  disposable  por- 
tion full  effect  unless  set  aside  by  the  action  of  the  heirs;  hence  it  is 
contended  the  forced  heir  can  not  be  deemed  seized — t.  e.,  the 
owner  of  that  property  actually  in  the  hands  of  those  holding  under 
titles  from  the  owner  to  whose  suc.cession  the  heir  is  called.  It 
seems  to  us  the  argument  loses  its  apparent  force  when  it  is  consid- 
ered that  the  axiom  of  our  law,  *'  le  mort  saisit  le  vif,"  supposes 
all  property  donated  by  the  parent  to  the  prejudice  of  the  legitime 
to  be  returned  to  the  saccession  of  the  deceased  parent,  when  he 
dies,  so  as  to  form  part  of  the  property  he  leaves.  C.  C,  Art.  1506. 
Thus  the  donee,  when  the  donation  exceeds  the  disposable  portion, 
holds  the  legitime  during  the  life  of  the  donor  by  a  title  conveying 
no  ownership  in  the  ordinary  sense,  but  by  a  tenure  determinable  by 
his  death  when  by  the  operation  of  forced  heirship  the  property  is 
brought  back  to  his  succession,  and  brought  back  freed  from  any  of 
his  debts,  and  with  the  restoration  of  fruits  from  the  date  specified 

• 

in  the  Code.     C.  C,  Art.  1615.     Hence  all  the  French   authorities 
treat  the  opening  of  the  succession,  i.  e.,  the  death  of  the  deceased, 
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as  eztendiDg  to  and  including  the  legitime;  thatie,  by  the  death  the 
legitime^  thousrh  in  the  bands  of  the  donee  or  of  others  to  whom  it 
may  have  been  conveyed  by  the  owner,  is  bronght  back  and  treated  as 
part  of  the  saccession  property.  '*  Bien  qu'etablie  ponr  des  raisons 
d'ordres  pablic,  la  reserve  differe  point  de  la  succession,  or  des 
que  le  droit  heredltaire  est  ouvert  par  le  deces  du  defunt  il  se 
transmet  avec  ce  patrimoine  de  I'heritler  et  il  pent  etre  ezerc6  comme 
tout  droit  pecnniaire  par  les  creanciers  de  Pheritier."  12th 
Laurent,  p.  185,  par.  130;  2d  Moarlon,  pp.  811,  313;  Boilleuz, 
commenting  on  Art.  920,  C.  N.  We  think,  therefore,  the  forced  heir 
is  seized  of  right  of  the  legitime  by  the  death  of  the  parent,  and  the 
fact  that  the  property  composing  the  legitime  is  theil  in  the  hands  of 
third  persons  is  no  obstacle  to  the  vesting  of  the  right  of  the  forced 
heir.  But  whether  or  not  forced  heirship  is  ownership  in  its  fullest 
sense,  or  whether  the  forced  heir  is  or  is  not  within  the  rule  <<  Le 
mort  saisit  le  vif,"  seems  to  us  a  discussion  not  at  all  calculated  to 
aid  the  defendant's  case.  It  is  quite  certain  the  right  of  action  of 
the  forced  heir  for  his  legitime,  springs  into  existence  with  the  death 
that  calls  the  heir  to  the  succession.  That  incontestible  right  of  the 
forced  heir  of  Mr.  Beime  the  plaintiffs  seek  to  exercise,  and  that 
other  question,  whether  the  plaintiffs  as  collateral  heirs  of  the  forced 
heir  are  clothed  with  her  rights,  remains  for  examination. 

The  Oode  declares  that  the  reduction  of  the  donation  inter  vivos  or 
mortis  causa  can  be  claimed  ''  only  "  by  the  forced  heir  or  by  his 
heirs  or  assigns.  *'Only"  emphasizes  that  the  heirs  of  the  forced 
heir  can  sue,  and  whether  they  sue  the  legatees  to  reduce  the  testa- 
mentary disposition  in  excess,  of  the  disposable  portion,  or  to 
^^revendicate"  when  the  legitime  is  in  the  hands  of  the  donee  or 
others  holding  under  titles  from  the  deceased,  the  suit  of  the 
forced  heir  is  derived  from  the  articles  of  the  Oode  that  transmit 
the  rights  of  the  forced  heir  to  his  heirs.  0.  0.,  Arts.  1504, 
1517.  Against  the  express  language  of  the  Oode  it  is  insisted, 
that  it  is  only  the  forced  heir  of  the  forced  heir  that  the  Oode 
intends  shall  have  this  right  to  sue.  We  are  thus  asked  to  weave 
into  a  clear,  unequivocal  article  of  the  Oode,  as  to  those  capable 
of  exerting  the  action  under  discussion,  a  qualification  surely 
not  expressed  nor  implied,  as  we  think,  by  any  fair  interpreta- 
tion of  language.  In  support  of  the  argument  our  attention  is 
•directed  to  the  foundation  of  the  limitation  of  the  parent's  power  to 
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dispose  of  his  property ;  that  is,  the  obligation  of  the  parent  to  the 
child.    It  is  hence  contended  the  law  restricts  the  action  to  children 
and  their  descendants.    This  policy  of  the  law  is  illustrated  by  the 
copious  citations  of    authority  in  the  discussion  at  the  bar    and 
furnished  in  the  briefs.     All  the  commentators  announce  that  policy 
and  it  is  carried  out  in  the  Code:  '^  En  general  cbacuns  pent  disposer' 
librement  de  ses  biens,  ne  amoins  la  loi  limlte  cette  faculte  en  raiaon 
de  Pexistence  de  certains  heritiers  qu'elle  favorisse  specialement. 
Ces  heritiers  sont  les  descendans  et  les  descendans  Porsqail   en 
existe."  3d  Boilleux,  commenting  on  'Ma  portion  disponible  et  de  Im 
reduction."    O.  N.,  Art.  918.    Undoubtedly  the  law  refuses  to  the 
collateral  heir  of  the  donor  any  right  to  attack  his  dispositions  of  his 
property.   The  Code  on  this  point  is  too  clear  to  need  any  authority. 
If  plaintiffs  were  suing  as  collateral  heirs  of  Mr.  Beirne  they  would  be 
repelled  by  the  text  of  the  Code.     It  is  insisted  that  the  same  theory 
that  denies  the  collateral  heir  of  the  donor  any  right  to  assail  his 
dispositions  inter  vivos  or  mortis  causa  should  exclude  the  collateral 
heir  of  the  forced  heir  who  goes  to  the  grave  without  any  such  attack. 
But  the  question  is  whether  the  Code  has  carried  out  the  polipy 
under  consideration  to  the  extent  asserted  in  the  argument.     The 
forced  heir  of  the  donor,  the  Code  declares,  shall  have  the  right  to 
attack  any  of  his  dispositions  that  impair  the  heirs'  legitime.  But  the 
Code  also  declares  that  the  heirs  or  assigns  of  the  forced   heir  shall 
have  the  same  right.     Any  argument  against  the  action  of  the  heirs 
of  the  forced  heir,  founded  on  policy,  must  be  referred  to  the  articles 
of  the  Code  that  enforce  the   policy  with  respect  to  the  forced 
heir  of  the  donor,  but  does  not  enforce  the  policy  against  the  heir  of 
the  forced  heir.     If  we  are  to  give  effect  to  the  Code  as  it  is  written, 
the  plaintiffs   as  the  collateral  heirs  of    the  forced  heir  of    Mr. 
Beirne   are   brought  clearly  within  the  scope  of  the  article  of  the 
Code ;  that  gives  this  action  not  only  to  his  forced  heir,   but  also  to 
the  heirs  and  assigns  of  the  forced  heir.    It  is  urged,  too,  that  colla- 
tions can  be  demanded  only  by  children  and  their  descendants  of  the 
owner,  to  whose  succession  they  are  called.     Civil  Code,  Arts.  1228, 
1235.     This  is  on  the  theory  of  equality  among  children.     The  anal- 
ogy drawn  from  the  articles  of  the  Code  on  the  subject  of  collations 
is  also  supposed  to  be  fatal  to  the  transmission  of  the  action  under 
discussion  in  this  case  to  the  heir  of  the  forced  heir.    It  is  claimed, 
qO,   that  the   statutory  provision    for  the  widow  and   children  in 
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necessitons  circumBtances,  limited  as  it  is  to  the  persons  named  in 
thestatate;  the  marital  foarth,  restricted  as  it  is  to  the  needy  spouse, 
are  all  guides  to  the  conclusion  that  the  plaintiffs,  as  collateral  heirs 
of  Susan  Robinson,  do  not  succeed  to  her  rights  as  the  forced  heir  of 
Mr.  Beirne.  Arguments  deduced  from  supposed  analogies  depend 
for  their  strength  on  the  similitude  of  the  subject  supposed  to  furnish 
the  analogy,  with  the  subject  to  which  it  is  proposed  to  apply  the 
analogy  that  is  asserted.  It  would  not  readily  occur  that  our  law 
respecting  collations;  or  the  provision  for  the  surviving  spouse  left 
in  distress;  or  that  the  widow  and  children  of  the  insolvent  husband, 
could  afford  any  aid  whatever  in  solving  the  question  here,  whether 
the  action  of  the  forced  heir  for  his  legitime  passes  to  his  h-ir. 
With  due  consideration  of  this  line  of  authority  resting  on  supposed 
analogies,  we  have  been  unable  to  find  the  least  restriction  or  quali- 
fication of  the  explicit  article  of  the  Code  that  the  rights  of  the  forced 
heir  passes  to  his  heirs.  If  we  are  to  go  beyond  the  Code,  we  have 
the  same  instruction.  The  article  of  the  Napoleon  Code  simiUr  to 
that  of  our  Code  on  this  subject  is  restricted  to  donations  inter  vivos. 
The  right  of  the  forced  heir  to  claim  the  reductions  of  donations 
mortis  causa  was  deemed  too  clear  tc  require  any  express  provision ; 
such  donations  in  excess  of  the  disposable  portion  were  left  to  that 
adjustment,  incidental  to  the  application  of  the  property  left  by  the 
deceased  to  the  payment  of  his  debts,  including  the  legitime  of  the 
forced  heir.  The  Napoleon  Code  gives  the  action  to  reduce  the 
donations  inter  vivos^  and  to  revendicate  when  the  legitime  is  in  the 
hands  of  the  donee  or  others  claiming  under  titles  of  the  deceased, 
to  the  forced  heir  and  to  his  heirs  and  ^^  ay  ants  cause,"  creditors 
being  included  under  this  last  term.  0.  N.,  Art.  921,  930.  Our  Code 
discarded  this  last  term  which  included  creditors,  preserving  the 
more  restrictive  word  '^assigns*'  and  recognizing  the  right  of  action  of 
the  heirs  of  the  forced  heir.  In  the  discussions  of  the  French  jurists, 
unless  it  has  eluded  our  research,  there  is  not  the  trace  of  any  ques- 
tion that  the  right  of  the  forced  heir  for  the  recovery  or  preserva- 
tion of  his  legitime,  passes  to  his  heirs  without  qualification  of  any 
kind.  The  passage  from  Laurent,  already  cited,  epitomizes  the  con- 
currence of  the  French  commentators  on  his  subject.  12th  Laarent, 
p.  185;  2d  Mourlon,  p.  311,  313;  3d  Marcad6.  p.  472.  It  seems  to  us 
the  conclusion  is  irresistible  that  whether  tested  by  the  Code  suffic- 
iently clear,  or  by  the  jurisprudence  of  France,  that  the  right  of 
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action  the  plaintiffs  exercise  in  this  case  passed  to  them  as  the  col- 
lateral heirs  of  Snsan  Robinson. 

It  is  claimed  un  behalf  of  the  defendants  that  the  petition  is  Incon- 
sistent in  its  allegations,  as  well  as  in  its  prayer  for  relief.      It  is 
nreed  that  the  attack  on  the  conveyance  to  Mrs.  Von  Ahlefeldt  as 
frandulent,  treats  it  as  serions,  and  the  prayer  that  the  conveyance 
be  annulled  is  also  inconsistent  with  the  other  allegations  of  the 
simnlation  of  the  conveyance.     The  averments  that  no  price  'was 
paid  by  Mrs.  Von  Ahlefeldt,  that  no  possession  passed  to  her;    that 
ownership  with   all  the  control  that  ownership  gives  was  exerted 
by  Mr.  Beime  at  all  times  while  he  lived,  convey  in  the  most  expres- 
sive terms  the  simulation  of  the  conveyance.   It  does  not  occor  to  ns 
that  the  import  of  these  allegations  is  changed  because  of  the  word 
used  by  the  pleader  to  designate  the  motive  of  Mr.  Beime,  nor  that 
the  simnlation,  so  distinctly  alleged,  disappears  because  of  the  prayer 
that  the  conveyance  be  annulled.     It  is  further  insisted  that  the 
defendants  were  entitled  to  be  apprised  whether  the  conveyance 
was  assailed  as  a  simulation,  and  if  that  be  the  view  of  the  peti- 
tion,  the  suit  can  not  be   maintained  because  there  is  no  aver- 
ment that  the   conveyance,  if  simulated,   if   available  as  a  dona- 
tion, exceeded  the  disposable  portion.    Our  jurisprudence  was  that 
the  heir  could  not  assail  the  dispositions  of  property  by  the  donor  to 
whose  succession  the  heir  was  called,  unless  the  dispositions  exceed 
the  disposable   portion,  was  changed   by   the  Act  No.   5  of  1884. 
Irrespective  of  any  encroachment  on  the  legitimey  that  act  confers 
on  the  heir  the  right  to  attack  any  simulated  sale  by  which  the 
owner,  to  whose  rights  the  heir  succeeds,  has  sought  to  dispose  of 
his  property.     Rachal  vs.  Rachal,  4  An.,  p.  501;  Croizet  vs.  Gandet, 
6  Martin,  O.  S.,  p.  529;  Hopkins  vs.  Buck,  5  An.,  p.  487.   Moreover, 
under  the  charge  that  the  conveyances  to  and  by  Mrs.  Von  Ahlefeldt 
emoraced  all   the  immovable   property  of  Mr.  Beime  in  Louisiana, 
it  seems  to  us  the  prejudice  to  the   legitime  of  the  grandchild  at- 
tempted by  those  conveyances  is  substantially  averred.     We  think, 
too,  that  the  plaintiffs  under  the  allegations  in  the  petition  were  en- 
titled to  ask  the  alternative  relief  that  if  the  conveyance  to  Mxb. 
Von  Ahlefeldt  should  be  deemed  a  donation,  that  it  be  annulled  to 
the  extent  it  exceeded  the  disposable  portion.     It  is  also  argued  on 
behalf  of  the  defendants  that  the  prayer  of  the  petition  that  the 
transfers  by  Mrs.  Von  Ahlefeldt  and  that  by  the  Miles  children  to  the 
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Planting  Company  be  annulled  in  bo  far  as  these  conveyances  impair 
plaintiffs'  rights  supports  the  objection  to  the  action.     If,  however, 
the  sait  is  viewed  as  that  of  the  heir  to  recover  the  legitime^  the  fair 
import  of  the  petition,  the  avoidance  of  the  transfers  of  Mrs.  Von 
Ahlefeldt  and  that  to  the  Miles  Company  to  the  extent  sought  by  the 
petition  are  to  be  deemed  the  necessary  incidents  of  the  relief  af- 
forded  by   the  law.     Inasmuch,  too,   as  the  transfers  to  tlie  Miles 
Company  passed   the  interest  of  Mr.  Beirne's  heirs,  parties  to  that 
conveyance,   to  ask,  as  the  petition  does,  that  the  transfer  be  an- 
nulled only  so  far  as  it  seeks  to  impair  the  plaintiffs'  rights,  is  entirely 
consistent  with  the  measure  and  limit  of  the  relief  to  which  they  are 
entitled.     It  is  claimed  the  Miles  children  are  to  be  treated  as  pur- 
chasers from  Mrs.  Von  Ahlefeldt.   Under  the  allegations  of  the  peti- 
tion admitted   by   the  exceptions  there  was  no  price  paid  by  the 
children;  the   three   hundred  thousand   dollars  stipulated   was  the 
amount  of  the  legacy  due  to  Mrs.  Von  Ahlefeldt  and  for  the  sur- 
render of  her  rights  as  an  heir.   The  wh3le  purpose  of  the  purchase^ 
the  petition  charges,  was  to  accomplish  Mr.  Beirne's  purpose  to  dis- 
pose of  all  his  Louisiana  property  so  as  to  make  the  Miles  children 
the   beneficiaries.     The   petition  treats  the   purchase   as  fictitious, 
known  to  all  the  parties.  In  that  view  the  purchase  interposes  no  ob- 
stacle to  this  suit.     Again,  if  the  conveyance  by  Mr.  Beirne  was  ficti- 
tious, embracing  the   legitime  as  charged  in  the  petition,  neither  that 
conveyance,  or  that  by  which  Mrs.  Von  Ahlefeldt  transferred  to  the 
children,  whatever  consideration  they  might  have  given  their  co-heir, 
Mrs.  Von  Ahlefeldt,  no   portion  of  it  accruing  to  the  grandchild  or 
her  heirs  could  affect  the  plaintiff's  rights,  if  we  are  to  give  due 
effect  to  the  allegations  of  the  petition.     Mrs.  Von  Ahlefeldt,  as  the 
case  is  presented  on  the  pleadings,  acquired  no  title  and  could  con- 
vey  none   to  the  legitime  of  the  grandchild.     Nor  in  our  view  do 
the  Miles  Company,  acquiring  with    full   knowledge,    the  petition 
charges,  of  the  rights  of  the  grandchild,  stand  in  any  better  position 
than  their  vendors.     It  is  our  conclusion  the  petition  in  its  allega- 
tions and  the  relief  it  seeks,  is  consistent  with  the  suit  the  law  gives 
to  asset  the  legitime  of  the  forced  heir  when  it  is  held  at  the  owner's 
death,  by  titles  from  him,  which  the  law  does  not  make  effective 
against  his  forced  heir  or  against  the  heirs  of  the  forced  heir. 

We  have  given  due  attention  to  the  argument  that  the  plaintiffs 
are  estopped  from  disputing  the  title  of  the  Miles  children  because 
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of  the  qnalifled  demand  of  the  plaintiffs  in  respect  to  that  portton  of 
Mr.  Beirne's  property  conveyed  to  Mrs.  Yon  Ahlefeldt,  by  her  to 
the  Miles  children,  and  by  them  to  the  Tnlane  fund.  We  nnderstand 
the  plaintiflfs'  position  in  this  respect  defined  in  their  petition  to  be: 
they  are  entitled  to  their  share  of  the  property,  bat  as  it  has  been 
sold  to  an  educational  institution  and  a  college  has  been  erected  on 
the  ground,  that  plaintiffs  will  take  their  proportion  of  the  price  IS 
practicable,  otherwise  they  claim  their  portion  of  the  property  itself. 
This  it  is  claimed  is  a  recognition  of  the  title  of  the  Miles  children. 
Claiming  the  price  without  qualification  would  be  a  ratification  of  the 
sale  to  the  Tulane  fund ;  but  the  conditional  claim  is,  in  our  view,  no 
ratification  of  that  sale,  and,  least  of  all,  none  as  to  the  other  prop- 
erty held  by  the  Miles  Planting  Company. 

The  pleas  of  prescription  are  met  by  the  allegations  of  the  insanity 
of  the  grandchild ;  and  if  these  allegations  are  true  there  was  a  sus- 
pension of  prescription.  This  issue,  therefore,  with  the  others,  mnst 
be  tried. 

We  have  taken  this  controversy,  as  we  are  bound  to  do,  on  the 
assumption  of  the  truth  of  the  allegations  in  the  petition.  On  the 
allegations  we  think  plaintiffs  are  entitled  to  be  heard.  In  our  view 
the  petition  shows  a  right  of  action  in  plaintiffs  and  a  <!aase  of 
action,  if  there  is  a  dietinction  between  the  cause  and  the  right,  as 
the  exceptions  imply. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  that  the  defendants' 
exceptions  be  overruled  and  that  the  suit  proceed  to  trial  on  the 
merits. 

Brbaux,  J.,  concurs  in  the  decree. 

Rehearing  refused  June  30,  1898. 


nfs  '2^  NO.  12.686. 

Mbtropolitan  Bank  vs.  Emile  Mullbr  bt  als. 

1.  When  the  promissory  note  to  tbe  maker's  order  is  transferred  by  him  to  his 
creditor  with  the  names  of  parties  placed  on  the  back  of  the  note  while  In  the 
maker's  hands,  the  holder  acquiring  with  full  knowledge  that  the  names  of 
■uch  parties  were  thus  placed  on  the  note  for  the  accommodation  of  the 
maker,  they  will  be  regarded  as  sureties  for  the  maker,  and  not  as  endorsers 
in  tbe  sense  of  the  law  merchant.  Story  on  Promissory  Notes,  Sees. 
133,  184,  188;  1  Randolph  Negotiable  Paper,  829,  831,  832  and  884;  i  Rob.  161; 
10  La.  nU;  4  An.  278;  96  U.  S,  90,  and  line  of  decisions  in  the  Digest;! 
Hennen,  p.  172,  No.  1. 
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2-  As  sureties  of  several  for  the  same  debt,  def  endantsiprlmarily  liable  in  soiido  are 
entitled  to  a  division  of  the  debt  so  as  each  shall  respond  for  his  share  or 
part  of  the  debt,  nnless  they  have  renounced  the  benefit  of  division,  and 
on  being  sued  demand  such  division.  C.  G.,  Arts.  3049,  3050;  4  An.  278;  9 
An.  423;12  An.  630. 
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N  APPEAL  from  the   Civil   District  Ooart  for    the    parish    of 
Orleans.     ElliSj  J. 


Dinkelapiel  &  Hart  for  Plaintiff,  Appellee. 


Harry  H.  Hall,  E,  E,  Moise,  Buck,  WqUhe  &  Buck,  Carroll  <fc 
Oarroll,  Theodore  O.  Spiizfaden,  J,  B.  Rosser,  Jr,,  for  Defendants, 
Appellants.  * 


Argued  and  submitted  November  9,  1898. 
Opinion  banded  down  December  5,  1898. 


The  opinion  of  the  Goart  was  delivered  by. 

MiLLBB,  J.  This  appeal  is  by  six  defendants,  sued  as  endorsers  of 
a  promissory  note.  The  defence  is,  omitting  exceptions  not  insisted 
upon,  that  the  defendants  are  sureties,  liable  each  only  for  his  virile 
share,  and  the  answers  insist  the  plaintiff's  demand  be  restricted  to 
the  portion  of  each  defendant,  i,  e.,  one -sixth  of  the  debt.  The 
petition  claimed  judgment  against  defendants  in  aolido,  the  judgment 
-in  soiido  was  rendered,  and  the  appeal  presents  the  single  question 
of  the  character  of  the  obligation  incurred  by  defendants  in  placing 
their  names  on  the  back  of  the  paper  sued  upon. 

We  have  in  the  record  the  agreed  statement  that  at  one  and  the 
same  time,  the  note  sued  on  was  made  by  the  Brewing  Association  to 
its  own  order,  by  it  endorsed,  endorsed  also  by  the  six  defendants; 
that  it  was  thus  endorsed  for  the  accommodation  of  the  maker,  and 
by  the  maker  with  the  names  of  defendants  upon  it,  was  delivered  to 
the  plaintiff,  acquiring  with  fall  knowledge  of  all  the  facts  incor- 
porated in  this  agreed  statement. 

The  argument  for  the  defendants  that  they  are  to  be  viewed  as 
joint  endorsers,  hence  only  liable  jointly,  is  based  upon  decisions 
arising  on  promissory  notes  made  by  two  or  more  parties  to  their 
own  order,  expressing  no  obligation  in  soiido,  and  hence  creating  a 
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joint  liability  not  changed  by  the  endorsement  of  the  makers.  Chad- 
wick  vs.  Waters,  3  Martin  N.  S.,  487;  Raggett  vs.  Rightor«  4  R. 
18;  Mayor,  etc.,  of  New  Orleans  vs.  Ripley  et  a{«.,  5  La.  122;  1 
Hennen's  Digest,  p.  177,  No.  4.  This  line  of  decisions  does  uot,  in 
oar  view,  famish  the  solation  of  the  question  here  of  the  liability, 
not  of  a  note  of  joint  makers  who  endorse  it,  bat  of  the  liability  of 
parties  not  makers  or  payees,  bat  who  place  their  names  on  the 
back  of  negotiable  paper,  while  in  the  hands  of  the  maker,  who 
hands  it  to  his  creditor  acquiring  with  full  knowledge  of  all  the  facta. 

The  endorser  under  the  commercial  law  is  the  payee,  who,  acquir- 
ing from  the  maker,  endorses  the  note  to  convey  title  to  another, 
the  endorsee,  and  the  endorsee  becomes  endorser  when  he,  in  tarn, 
places  his  name  on  the  note  to  transfer  it.  This  is  the  general  rale, 
though  there  are  cases  in  which  the  party  is  deemed  an  endorser 
merely,  because  his  name  is  on  commercial  paper  after  that  of  the 
payee.  It  is  obvious,  however,  that  the  parties,  defendants  here, 
who  put  their  names  on  the  back  of  the  paper  while  In  the  hands  of 
the  maker,  who  thereupon  handed  it  to  his  creditor,  the  plaintiff, 
the  holders  acquiring  the  paper  with  knowledge  of  all  the  facts,  are 
not  endorsers  under  the  law  merchant.  Their  endorsements  belong 
to  the  class  known  as  irregular  endorsements.  In  the  jurisprudence 
of  some  of  the  States  they  would  be  deemed  joint  makers.  Oar 
own  courts,  dealing  with  these  irregular  endorsements  given  under 
circumstances  falling  within  the  principle  of  the  decisions  of  onr 
courts,  have  held  the  endorsers  are  to  be  treated  as  sureties.  1  Ran- 
dolph on  Promissory  Notes,  Sec.  66;  Story  on  Promissory  Notes, 
Sees.  133  et  seq,;  Gilbert  vs.  Cooper,  4  R.  161;  Smith  vs.  Gorton,  10 
La.  874;  Goes  vs.  Martin,  96  U.  S.  90,  and  line  of  decisions  collated  in 
1st  Hennen's  Digest,  p.  172,  No.  1.  We  understand  the  plaintiff 
places  the  liability  of  the  defendants  on  the  footing  of  sureties, 
recognized  by  our  own,  and  in  our  view,  by  the  general  jurisprudence. 

If  these  defendants  are  to  be  deemed  sureties  for  the  Brewing 
Association  they  are  entitled  to  the  rights  arising  out  of  their  con- 
tract. The  Code  declares  that  several  persons  who  become  snreties 
for  the  same  debt  are  liable  in  aolidOt  but  they  have  the  right  of 
being  sued  to  demand  that  the  creditor  shall  reduce  his  demand  to 
the  share  or  portion  of  each  of  the  sureties.  This  right  of  division  is 
excluded  only  when  the  sureties  have  renounced  it,  or  when  one  or 
more  of  the  sureties  are  insolvent,  and  their  insolvency  has  occarred 
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before  the  division  of  the  debt  has  been  demanded  by  the  other  sare- 
ties.  Civil  Code,  Arts.  3049,  8050;  McOansland  vs.  Lyons,  4  An.  278; 
Gordon  vs.  Succession  of  Diggs,  9  An.  422 ;  Rawlins,  Danoan  &  Co. 
vs.  Barham,  12  An.  680.  In  this  case  there  is  no  renanciation  by 
the  sureties  of  the  benefit  'of  division,  nor  is  there  any  issue  of  the 
insolvency  of  any  of  them.  The  right  of  division  is  wholly  distinct 
from  the  exception  of  discussion  to  which  reference  is  made  in  the 
plaintiff's  argument.  To  preserve  the  benefit  of  division,  it  suffices^ 
in  our  opinion,  that  on  being  sued  the  sureties  demand  that  division. 
To  exact  more  is  to  go  beyond  the  requirement  of  the  Code.  We 
find  in  each  of  the  answers  of  the  defendants  the  demand  that  the 
plaintiff  be  restricted  in  his  recovery  to  the  virile  share  of  the  defend- 
ants. In  the  case  from  4th  Annual  we  cite,  the  suit  was  on  a  prom- 
issory note  against  two  parties  deemed  to  be  irregular  endorsers,  and 
hence  sureties.  The  court  in  that  case  epitomized  the  law  thus : 
Sureties  for  the  same  debt  are  liable  in  aolido,  but  that  solidarity 
ceases  when,  being  sued,  the  sureties  claimed  the  division  of  the 
debt.  It  was  solidarity  tempered  with  this  right  of  division.  The 
right  was  tn/acuZtote,  as  the  court  expressed  it,  and  was  to  be  allowed 
whenever  the  sureties  chose  to  claim  it.  In  that  case  the  sureties 
paade  no  such  demand  except  in  argument,  and,  as  a  consequence,, 
lost  the  right.  Here,  the  division  is  claimed,  and  under  the  impera- 
tive requirement  of  the  law  must  be  allowed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  and  it  is  hereby  avoided  and  reversed,  and  it 
is  now  adjudged  and  decreed  that  each  of  the  defendants,  E.  Muller^ 
Peter  Blaise,  Theodore  Brunner,  Joseph  D.  Taylor,  E.  F.  Hoppe  and 
Charles  J.  Babst,  do  pay  plaintiff  one -sixth  of  the  amount  of  the  note 
sued  upon,  with  interest  on  said  one- sixth  as  stipulated  in  the  note,, 
and  that  plaintiff  pay  costs. 

NiCHOLLS,  C.  J.,  and  Brbaux,  J.,  dissent. 


No.  12,732. 
Robinson  Mineral  Spring  Co.,  Limited,  vs.  Louis  P.  DeBauttb. 

All  the  Btockholders  of  a  corporation  Having  executed  a  full,  complete  and  per- 
fact  act  of  ratification  of  an  adjudication  at  public  auction,  same  rcIleyeR  th& 
sale  of  any  and  all  the  alleged  illegalities  In  the  proceedings  leading  up  to 
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same,  such  as  want  of  authority  In  the  board  of  directors  to  direct  a  sale  to 
be  made,  and  that  the  adjudication  was  at  a  price  less  than  a  stockholders* 
meeting  had  previously  authorized  to  be  accepted  therefor. 

APPEAL  from  the  Civil  District  Conrt  for  the  Parish  of  OrleaDS. 
King,  J. 


Ernest  T.  Florance  for  Plaintiff,  Appellant. 


O,  V,  Soniat  and  E.  Howard  McCaleb  for  Defendant,  Appellee. 


Argued  and  submitted  April  21,  1898. 

Opinion  handed  down  June  22,  1898. 

Judgment  amended  and  rehearing  refused  June  30,  1898. 


On  Motion  to  Dismiss  Appeal. 
The  opinion  of  the  court  was  delivered  by 

Watkins,  J.    The  motion  is  based  upon  several  grounds. 

1.  That  the  appeal  is  premature. 

The  appeal  is  prosecuted  from  a  final  and  defioitive  jadsfment 
which  rejects  the  plaintiff's  demand  from  which  he  is  appellant. 

It  appears  that  in  the  lower  court,  the  auctioneer  who  sold  the 
property  in  controversy  took  some  proceedings  looking  to  the 
deposit  in  the  possession  of  the  clerk  of  court  of  the  sum  of  four 
hundred  and  fifty  dollars;  but  that  proceeding  was  not  initiated 
until  some  days  after  the  date  of  the  judgment,  and  the  appeal 
had  been  taken. 

We  can  not  perceive  in  what  way  these  proceedings  affect  or  pre- 
vent the  party  already  cast  from  appealing  from  the  judgment  which 
had  been  already  rendered  against  him. 

2.  That  certain  documents  are  missing  from  the  transcript. 

But  the  motion  fails  to  state,  that  said  papers  had  been  filed  in  the 
suit  prior  to  the  rendition  of  judgment,  or  that  their  non*prodnc- 
tion  is  attributable  to  the  appellant  in  any  way. 

Failing  in  this,  mover  shows  no  cause  for  complaint. 

3.  That  the  plaintiff  applied  for  and  obtained  a  previous  order  of 
appeal  which  it  failed  to  perfect  and  prosecute. 
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The  present  appeal  was  taken  in  exact  keeping  with  oar  opinion 
in  State  xe  reL  Mineral  Springs  Co.  vs.  Jndge,  49  An.  1627. 
The  motion  to  dismiss  is  denied. 

On  the  Merits. 

This  snit  has  for  its  object  to  compel  the  defendant  to  accept  title 
to  the  property  described  in  the  petition  of  plaintiff,  and  comply 
with  the  terms  of  the  adjadication  by  paying  his  bid  of  four  thou- 
sand Ave  hundred  dollars,  with  interest. 

On  the  trial  there  was  judgment  in  favor  of  the  defendant  reject- 
ing the  plaintiff's  demands,  and  from  that  judgment  he  has  appealed. 

In  limine,  the  defendant  tendered  several  exceptions,  viz. : 

1.  The  court  was  without  jurisdiction  because  the  property  in 
dispute  is  situated  in  the  State  of  Mississippi. 

2.  That  the  charter  of  the  plaintiff,  a  Mississippi  corporation, 
does  not  authorize  the  board  of  directors  to  sell,  transfer  or  assign 
the  IfLudB  in  controversy ;  nor  to  prosecute  a  suit  which  has  for  its 
object  the  alienation  of  realty. 

These  exceptions  were  by  the  judge  a  quo  referred  to  the  merits 
to  stand  as  part  of  the  defendant's  answer. 

The  theory  of  plaintiff's  suit  is,  that  on  the  6th  day  of  May,  1896, 
there  was  sold  at  public  outcry,  by  an  auctioneer  of  the  city  of  New 
Orleans,  a  certain  described  tract  of  land  situated  in  the  county  of 
Madison,  State  of  Mississippi,  containing  two  hundred  acres  more 
or  less,  less  certain  reservations  mentioned  and  described,  and  that 
at  said  offering  same  was  adjudicated  to  the  defendant  for  the  sum 
of  tour  thousand  five  hundred  dollars,  and  same  was  evidenced  by 
s,  proces  verbal  which  bears  date  June  27,  1896. 

That  on  the  30th  of  June,  1896,  the  plaintiff  made  a  formal  tender 
of  an  act  of  sale,  but  that  the  defendant  refused  and  declined  to 
accept  the  same  or  to  pay  the  price  of  adjudication. 

Plaintiff  corporation  shows  that  the  defendant  and  adjudicatee 
was  at  the  date  of  said  adjudication  and  for  some  time  thereafter 
the  president  of  the  corporation,  and,  as  such,  personally  cog- 
nizant of  all  the  affairs  of  the  company ;  and  that  he  knew  of  the 
causes  and  reasons  which  led  up  to  said  sale,  and  was,  as  president, 
charged  with  the  duty  of  consummating  and  carrying  same  into 
effect. 

That  it,  in  accordance  with  the  expressed  wish  of  the  defendant. 


V    -*  ^»rr 


7iT    r-  I  .^.1  *rj> 


»/f     '     p.      >ir^.«« 


»/v^  ♦x'v/i  4#v  rf*^^l7  wi"*^ 


«r«i4  f/f*«./Ur»'.  //f  tr»4(  p,^'ir.*/,ft  OT^fOr^ziou  as  (he  tune  of 
h/^r#  fft^fofti  kh6  n)nt:*i  -  until  the  month  of 
ntt^,  ttu  *hiti  k'*ouui^  \n  cone- 1  qui vely  presumed  to  know  the 
nut}   nrt^,u\ni\tnm  (ft   \\m  charter,  and  to   poeaeaa  full  and 
)uUifiun^t,u  of  \.Ut%  title  to  lt«i  property. 

An  \*tt*n\ih%ui^  h«9  wa«i,  neceMaiily,  charged  with  the  duty  of  super- 
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intending  and  caring  for  the  interests  and  well-being  of  the  general 
stockholders. 

The  corporation  having  acquired  the  ownership  of  a  valnable 
piece  of  real  estate  and  taken  title  thereto,  the  president  necessarily 
possessed  knowledged  of  same  without  the  title  having  been  formally 
recorded. 

The  points  on  which  the  defendant's  counsel  rely  are  (1)  that  the 
charter  of  the  corporation  did  not  anthorize  the  board  of  directors  to 
sell  its  property  nader  any  circumstances;  (2)  that  a  meeting  of  the 
stockholders  authorized  a  sale  for  ten  thousand  dollars  and  nothing 

■ 

less;  (3)  that  the  title  being  originally  in  the  names  of  the 
original  corporators,  and  their  title  to  the  corporation  not  having 
been  recorded  prior  to  the  adjudication,  the  conveyance  tendered  is 
a  questionable  one ;  (4)  that  the  title  tendered  to  the  defendant  as 
adjadicatee  was  not  subsequently  ratified  by  all  the  stockholders. 

Whether  the  charter  of  the  corporation  authorized  the  directors 
to  make  the  sale  or  not  is  of  no  consequence,  as  it  is  specially 
admitted  that  the  stockholders  had  authorized  the  sale,  albeit  for  a 
price  in  excess  of  the  amount  for  which  it  was  adjudicated  to  the 
defendant. 

It  is  of  no  consequence  that  the  title  of  the  corporation  to  the 
property  sold  had  not  been  formally  registered  at  the  date  of  the 
adjudication — 

(1)  For  the  reason  that  same  was  a  purely  formal  act  which  could 
be  performed  subsequently,  and  thus  make  the  adjudicatee  perfectly 
secure. 

(2)  The  want  of  registry  does  not  go  to  the  validity  of  the  con- 
veyance, or  create  a  cloud  over  the  title,  unless  and  until  some 
adverse  right  has  been  intermediately  acquired  thereupon  to  the 
prejudice  of  the  adjudicatee. 

This  state  of  facts  is  neither  alleged  nor  shown. 

But  if  all  these  things  be  as  claimed  for  them  by  the  defendant's 
counsel,  same  are  cured  perfectly  and  completely  by  the  subsequent 
ratification  of  the  stockholders. 

And  the  plaintiff  in  his  petition  claims  that  the  corporation  pro- 
cured and  produced  a  full  and  complete  ratification  of  the  sale  and 
adjudication  to  the  defendant  for  the  sum  and  price  of  four  thousand 
five  hundred  dollars,  and  that  same  was  annexed  to  and  made  part 
of  the  act  of  sale  which  was  tendered  to  the  adjudicatee. 


1286  SUPREME  COURT  OF  LOUISIANA. 


Mineral  Spring  Co  ,  Ltd.,  vs.  DeBaatte. 


The  pertinent  facts  which  are  necessary  to  be  considered  are,  that 
in  1893  a  number  of  gentlemen  residing  in  the  city  of  New  Orlemns 
formed  a  syndicate  for  the  parpose  of  purchasing  the  property 
known  as  the  Robinson  Mineral  Springs  In  the  State  of  Mississippi. 

Their  names  are : 

George  Q.  Whitney $l.uu4 

I.  L.  Lyons  St  Co l.OOu 

H.  B.  Gogreve 1,000 

Isidore  Hernshelm i/MO 

W.  W.  McWhan l.o« 

E.  T.  Shepard i.ooo 

Pearl  Wlgbt i,O0O 

L.  P.  De  Bautte l.0»« 

Fred.  G.Ernst l,ooo 

Chas. -Soheeneck ^ 5t^* 

0.  O.  Wlloox 30i» 

All  of  them  except  Charles  Scheeneck  paid  in  the  amount  of 
money  placed  opposite  to  their  respective  names,  and  W.  E.  Lawrence 
took  his  place. 

L.  E.  Lyons,  acting  as  the  agent  or  trustee  of  the  syndicate,  pur- 
chased the  property  in  dispute,  and  thereupon  the  plaintiff  corpora- 
tion was  organized  and  the  defendant  was  chosen  president. 

In  June,  1898,  this  property  was  purchased  by  the  corporation  in 
pursuance  of  a  resolution  which  was  adopted  at  a  meeting  of  all  the 
stockholders. 

Soon  afterward  George  Q.  Whitney  transferred  his  interest  to 
Herman  Roehl,  and  same  was  formally  recognized  by  the  company. 

Of  all  these  facts  and  transactions  the  defendant  as  president  had 
full  knowledge ;  and  this  fact  is  evidenced  by  the  minutes  kept  by 
the  corporation. 

He  had  then  full  knowledge  of  the  withdrawal  of  both  Scheeneck 
and  Whitney,  because  he  had  issued  to  new  holders  the  pro  rata  of 
stock  which  had  been  allotted  to  them  in  consideration  of  the 
assignment  of  their  respective  interests  in  the  aforesaid  property. 

From  the  30th  of  May,  1893,  to  the  29th  of  October,  1896,  the 
defendant  was  continuously  president  of  the  corporation — he  becom  - 
ing  adjudicatee  on  the  6th  of  May,  1896,  of  the  aforesaid  property. 

Notwithstanding  it  was  the  duty  of  the  defendant,  as  president,  to 
have  had  the  title  of  the  corporation  recorded,  he  failed  and  neg- 
lected to  do  so;  and,  during  a  period  of  three  years,  he  caused  the 
corporation  to  be  advertised  as  the  owner,  to  place  its  goods  on 
sale  as  owner,  and  as  owner,  to  actually  expend  all  of  its  available 
resources  and  contract  an  indebtedness  of  one  thousand  seven 
hundred  dollars  beyond  its  means. 
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And  finding  the  corporation  .placed  in  the  impoBSibility  of  paying 
off  this  debt,  the  president  inangnrated  the  proceedings  necessary  to 
effect  a  sale  of  said  property  in  order  to  satisfy  same,  and  appeared 
on  the  day  of  sale  and  bid  it  in  for  the  sum  of  fonr  thousand  five 
hundred  dollars;  and  when  a  title  is  tendered  him,  he  declines  com- 
pliance with  the  terms  of  the  adjadication  upon  the  technical 
fi^nnds,  which  he  either  created,  or  is  directly  and  immediately 
responsible  for  as  the  president  of  the  corporation. 

Every  stockholder  was  dnly  notified  of  the  resolution  of  the  Board 
of  Directors  to  sell,  by  a  registered  letter,  and  the  receipt  of  each 
one  of  them  is  produced  in  evidence ;  and  with  this  evidence,  and 
having  received  no  protest  from  any  director,  the  company  pro- 
ceeded with  the  sale. 

The  defendant  having  raised  the  foregoing  objections  after  the 
auction  sale,  a  formal  written  ratification  by  every  one  of  the  stock- 
holders was  procured  and  same  was  annexed  to  and  made  a  part  of 
the  title  which  was  tendered  to  the  adjudicatee. 

That  is  to  say,  every  single  stockholder  with  the  exception  of 
Whitney  and  Scheeneck,  but  including  Lawrence  and  Roehl,  who 
had  three  years  previously,  and  to  the  full  knowledge  of  the  defend- 
ant and  adjudlcatee,  been  substituted  in  their  respective  places. 

In  our  opinion,  the  ratification  was  full,  perfect  and  complete,  and 
it  cured  all  the  suggested  defects  in  the  proceedings. 

The  Judgment  must  be  reversed  and  the  defendant  adjudged  to 
accept  title  and  complete  the  adjudication  by  paying  the  price. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  and  it  is  further  ordered  and  decreed 
that  there  be  judgment  in  favor  of  the  plaintiff,  and  compelling  and 
requiring  the  defendant  to  accept  the  title  tendered  to  him  and  com  - 
plete  the  adjudication  by  paying  the  price  and  all  costs  of  both 
courts. 

On  Application  for  Rehearing. 

Blanchard,  J.  The  contention  is  that  the  court  omitted  to  con- 
sider the  exceptions  of  want  of  jarisdiction  and  no  cause  of  action. 
These  were  filed  by  defendant  in  limine  and  after  argument 
thereon  were  ordered  by  the  trial  judge  to  be  referred  to  the  merits. 
Whereupon  defendant,  reserving  the  benefit  of  bis  exceptions,  filed 
his  answer. 

The  exceptions  appear  not  to  have  been  specifically  passed  upon 
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by  the  coart  below.  Its  general  jadgm.eiit  was  in  favor  of  defendants, 
apparently  on  the  merits,  rejecting  the  demands  of  plaintiif,  and  this 
appealed  ensned. 

This  conrt,  considering  also  the  case  on  its  merits,  reached  the 
conclusion  the  judgment  was  erroneous  and  decreed  its  reversal. 

Defendant,  in  this  application,  reiterates  its  pies  to  the  jurisdiction 
and  contends  that  this  being  a  suit  for  the  specific  performance  of  a 
contract  of  sale  of  land  situated  in  another  State,  the  courts  of 
Louisiana  are  without  jurisdiction  to  compel  defendant  to  accept 
title  and  to  pay  the  purchase  price. 

There  is  no  force  in  this  contention. 

When  a  party  domiciled  in  this  State  purchases  in  this  State  from 
another,  also  in  this  State,  property  located  in  another  State,  he  can 
be  sued  here  in  the  court  of  his  domicile,  which  has  jurisdiction  to 
compel  compliance  by  order  or  decree  acting  directly  on  the  person 
of  such  purchaser,  and  held  to  pay  the  price  which  he  contracted  to 
pay.  Seixas  vs.  King,  39  La.  Ann.  512;  Hayden  vs.  Tale  &  Bowling, 
45  La.  Ann.  862. 

This  is  a  suit  for  the  price  with  tender  of  title.  The  situa  of  the 
property  does  not  affect  the  completeness  of  the  contract  of  sale,  nor 
the  liability  to  pay  the  price  therefor. 

The  court  had  jurisdiction. 

It  is  further  contended  that  an  obligor  will  not  be  compelled  to 
specifically  comply  with  his  contract  where  the  obligee  can  obtain 
redress  by  a  suit  for  damages  for  non- performance,  and  for  this 
reason  no  cause  of  action  herein  is  shown. 

Numerous  decisions  of  this  court  in  the  past  attest  beyond  contro- 
versy  the  right  of  action  by  a  vendor  against  his  vendee  to  compel 
compliance  with  the  terms  of  a  sale  agreed  upon,  or  with  those  of  an 
adjudication  made  at  public  auction. 

By  the  codal  provisions  of  the  law  the  obligations  of  a  buyer  are 
to  pay  the  price  of  sale  and  to  receive  delivery  of  the  thing  sold. 
C.  O.  2549. 

And  on  failure  of  the  buyer  to  pay  the  price,  the  seller  may  com- 
pel him  to  do  it  by  offering  to  deliver  the  thing  to  him.     C.  O.  2551. 

That  is  the  present  case.  Defendant  is  tendered  the  title  and  is 
sued  for  the  price  of  the  sale. 

There  is  no  foundation  for  the  exception  of  no  cause  of  action. 

On  the  merits  our  conclusion  Is  that  no  reason  exists  for  changing 
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the  judgment  heretofore  rendered  by  this  conrt,  so  far  as  same  holds 
the  defendant  liable. 

The  plaintiff  files  a  petition  in  the  nature  of  an  application  for 
rehearing,  asking  that  the  decree  herein  be  amended  by  directing 
payment  of  interest  by  defendant  at  the  rate  of  five  per  cent,  per 
annom  on  the  amount  of  the  purchase  price  from  the  date  of  adjudi- 
cation, which  was  May  6,  1896. 

The  original  petition  asks  for  interest  only  from  June  30, 1896,  the 
date  of  the  tender  of  title.  Interest  should  be  allowed  from  that 
time,  and  the  decree  will  be  corrected  accordingly. 

For  the  reasons  assigned  it  is  ordered  that  a  rehearing  be  refused, 
4ind,  amending  our  former  decree,  it  is  now  adjudged  and  decreed 
that  the  judgment  appealed  from  be  annulled  and  reversed,  and  that 
there  be  judgment  in  favor  of  the  plaintiff  ordering  and  compelling 
defendant  to  accept  the  title  of  the  property  tendered  him  on  the 
<30th  of  June,  A.  D.  18&6,  and  condemning  him  to  pay  to  plaintiff 
the  sum  of  four  thousand  five  hundred  dollars,  the  price  thereof, 
together  with  legal  interest  thereon  from  said  80th  of  June,  A.  D. 
1896,  until  paid,  and  costs  of  both  courts. 


12,741. 
Qermania  Savings  Bank  of  New  Orleans  vs.  David  Lbmlby. 

On  appeal  from  an  order  of  aeiznre  and  sale  the  legality  of  the  order  alone  can  be 
inquired  Into.  If  the  notice,  or  three  days  demand  of  payment,  be  defective, 
either  In  substance  or  In  the  manner  of  Its  seryloe,  it  may  afford  ground  for 
injunction,  or  other  relief  In  the  court  below,  but  can  not  be  the  subject  of 
appeal. 

Where  an  act  of  mortgage  authorizes  the  mortgagee  to  take  out  insurance  in  case 
the  mortgagor  falls  to  do  so,  and  stipulates  that  the  premiums  paid  up  to  a 
certain  sum  shall  be  considered  covered  by  the  mortgage,  such  premiums, 
within  the  limit,  may  properly  be  included  In  the  order  for  executory  process 
as  an  incidental  expense,  upon  production  of  the  receipt,  or  an  affidavit  show- 
ing payment  thereof  by  the  mortgagee. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish   of  Orleans. 
Ellia,  J. 


Buck,  Walahe  &  Buck  for  Plaintiff,  Appellee. 


Carroll  &  Ckirroll  for  Defendant,  Appellant. 
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Argned  and  enbmitted  April  22,  1898. 
Opinion  handed  down  May  16,  1898. 
Rehearing  refused  June  80,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.  From  an  order  of  seizure  and  sale  defendant 
prosecutes  this  devolutive  appeal  and  flies  an  assignment  of  errors, 
but  inasmuch  as  only  two  of  the  errors  complained  of  are  argaed  in 
the  brief,  we  assume  the  others  are  abandoned. 

It  IS  urged  that  the  order  and  writ  are  void:  (1)  because  there  is 
a  fatal  defect  in  the  demand ;  (2)  because  executory  process  issned 
on  the  claim  for  insurance  premiums,  as  well  as  for  the  amount  of 
the  note,  interest  and  costs,  whereas  there  was  no  authentic  evi- 
dence establishing  the  claim  for  such  premiums. 

The  first  may  be  disposed  of  briefly.  On  an  appeal  from  an  order 
of  seizure  and  sale  the  legality  of  the  order  alone  can  be  inquired 
into.  If  the  notice,  or  three  days  demand  of  payment,  required  to 
be  served  upon  the  debtor,  be  defective  or  irregular,  or  insufHcient, 
either  in  substance  or  in  the  manner  of  its  service,  it  may  afford 
ground  for  injunction,  or  other  relief  in  the  court  below,  but  can  not 
be  the  subject  of  an  appeal.  Romain  vs.  Denny,  17  La.  Ann.  127; 
Dodd  vs.  Grain,  6  R.  (La.)  60;  Fazende  vs.  Flood,  24  La.  Ann.  425. 
.  As  to  the  second,  that  no  authentic  evidence  was  produced  that 
the  debtor  owed  for  insurance  premiums,  these  facts  appear  from 
the  record:  A  note  for  seven  thousand  dollars  was  executed,  a 
mortgage  securing  this  note  was  passed  in  authentic  form,  this 
mortgage  imports  confession  of  judgment,  contains  the  pact  de  non, 
alienandOj  authorizes  by  its  terms  executory  process,  stipulates  that 
the  buildings  on  the  lots  mortgaged  are  to  be  kept  insured  by  the 
mortgagor  for  an  amount  equal  to  the  debt,  and  that  if  the  mort- 
gagor neglects  or  refuses  to  do  this,  the  mortgagee  is  authorized  to 
do  so  at  the  expense  of  the  former. 

It  is  stated  that  the  mortgagee  may,  upon  the  default  of  the  mort- 
gagor, effect  this  insurance  at  a  rate  of  premium  not  to  exceed  two 
per  cent.  '*  at  the  cost,  charge  and  expense  of  said  mortgagor,"  and 
following  this  is  the  declaration  in  the  mortgage  of  confession  of 
judgment  for  the  full  amount  of  the  note  with  interest  and  ''all 
costs,  charges  and  expenses  whatsoever." 
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Clearly,  the  Insarance  preminms  were  intended  to  be  classed  ^s 
*'  charges  and  expenses  ^'  incidental  to  the  main  indebtedness,  and 
judgment  therefor,  np  to  two  per  cent,  on  seven  thousand  dollars, 
was  confessed  by  the  debtor  in  favor  of  the  criBditor,  who  was 
authorized  to  effect  the  insurance  and  pay  the  premiums. 

The  mortgage,  in  express  terms,  declares  that  it  is  intended  to 
cover  and  does  cover  the  reimbursement  and  payment  of  all  ex  - 
penses,  such  as  attorney's  fees,  protest  fees,  costs,  charges  and  insur- 
ance premiums. 

The  debtor  failed  to  insure  the  bnildings  and  the  creditor  did  so, 
paying  a  preminm  of  one  hundred  and  six  dollars  and  fifty- five 
cents,  less  than  the  two  per  cent,  anthorized  in  the  act  of  mortgage. 

When  the  debtor  defaulted  in  the  payment  of  the  note  at  maturity, 
executory  process  was  sued  out  and  along  with  the  petition  was  pre- 
sented the  note,  a  certified  copy  of  the  mortgage  and  the  affidavit 
of  the  creditor  of  the  fact  of  payment  of  one  hundred  and  six  dollars 
and  fifty -five  cents  as  insurance  premium.  The  order  issued,  covering 
by  its  terms  the  note,  interest,  premium,  attorney's  fees  and  costs. 

The  act  of  mortgage  furnished  authentic  evidence  justifying  the 
inclusion  of  all  these  items  of  indebtedness  in  the  order  and  writ. 

It  supplied  authentic  evidence  of  the  right  (G.  P.  732)  to  collect 
insurance  premiums  to  the  extent  named  in  the  act,  upon  production 
of  receipts,  or  an  affidavit,  showing  payment  thereof  by  the  creditor. 

The  fallacy  of  the  contrary  argument  lies  in  considering  the  unau- 
thentic receipts,  or  affidavit  of  payment,  the  basis  of  the  right  to 
regard  such  payment  as  part  and  parcel  of  the  mortgage,  whereas 
the  real  basis  is  the  stipulation  to  that  effect  in  the  mortgage  itself, 
on  a  matter  to  be  regarded  as  an  expense  or  charge  incidental  to  the 
main  demand,  or  the  principal  indeotedness  represented  by  the 
note. 

The  case  of  Gumming  vs.  Archinard,  1  La.  Ann.  279,  cited  by 
appellant,  differs  from  the  case  at  bar.  There  the  plaintiff  took  an 
order  of  seizure  and  sale  for  more  than  was  due  in  this,  the  decree 
allowed  interest  for  a  longer  time  than  was  stipulated  in  the  note  and 
mortgage.  It  was  for  a  few  days  only,  it  is  true,  and  the  difference 
amounted  to  but  three  dollars  and  fifty -six  cents.  But  because  it  was 
for  more  than  was  actually  due  the  court  set  aside  the  order  on 
appeal  and  immediately  granted  in  lieu  thereof  another  for  the  correct 
amount. 
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Here  it  is  not  pretended  that  the  decree  issaed  for  more  than 
dne.    There  is  no  contention  that  the  insurance   premiams  are  not 
dne  and  had  not  been  paid  by  the  mortgagee. 

In  Fazeade  vs.  Flood,  24  La.  Ann.  425,  the  coart  held  that  cost 
of  protest  was  an  expense  incident  to  the  collection  of  the  note 
and  coald  be  recovered  as  part  of  the  costs  in  the  ezecatory  pro- 
ceedings, thoagh  no  authentic  evidence  was  produced  of  either  the 
cost  of  the  protest,  or  of  its  payment.  None  was  thought  necessary, 
and  the  decree,  which  included  such  cost,  was  sustained. 

In  Pele  vs.  Meauz,  17  La.  Ann.  60,  cited  by  appellant,  it  was  said 
that  the  stipulation  in  the  mortgage  relative  to  insurance  premiums 
was  a  mere  incident  to  the  contract.  In  that  case  no  amount  was 
mentioned  in  the  act  of  mortgage  as  covering  or  intended  to  cover 
such  premiums,  and  nothing  appeared  as  to  the  cost  of  the  protest  of 
the  note.  The  court,  saying ''  there  is  no  evidence  authentic,  or  of  any 
kind,  respecting  these  claims,"  and  *'  we  find  nothing  in  the  record  to 
establish  the  amount  of  these  two  items,"  amended  the  decree  so  as 
to  exclude  the  same.  The  instant  case  differs,  for  here  the  mortgage 
does  fix  an  amount  for  the  insurance  premiums,  which  may  be  paid 
by  the  mortgagee  on  the  default  of  the  mortgagor,  and  there  does 
appear  in  the  record  the  affidavit  of  the  mortgagee  of  payment  of 
premiums  for  a  sum  vnthin  that  stipulated  for  such  purpose  in  the 
mortgage. 

This  brings  the  case  precisely  within  the  rule  laid  down  in  Grune- 
wald  vs.  Manufacturing  Co.,  49  La.  Ann.  489,  where  it  was  held 
that  'Mnsurance  premiums  may  also  be  included  in  the  order  (of 
seizure  and  sale)  when  the  amount  is  not  in  excess  of  that  allowed 
in  the  act."  , 

This  debtor  comes  with  bad  grace  before  the  court  complaining  that 
the  decree  includes  an  insurance  premium,  when  he  undertook  in 
the  mortgage  act  to  keep  the  property  insured  for  the  benefit  of  the 
mortgagee  and  agreed  that  if  he  did  not  do  so  the  mortgagee  may,  and 
that  the  premiums  paid  by  the  latter  should  be  covered  by  the  mort- 
gage. He  failed  to  insure;  the  creditor  was  compelled  to  do  so,  and 
obtained  insurance  at  a  percentage  less  than  that  authorised  in  the 
mortgage. 

The  appellee  asks  damages  for  frivolous  appeal,  but  as  the  question 
herein  discussed  may  not,  perhaps,  fairly  be  considered  as  heretofore 
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settled  by  decisions  of  the  coart,  we  deem  it  proper  not  to  allow  sach 
damages. 

Judgment  affirmed. 

His  Honor,  the  Chief  Justice,  and  Mb.  Justice  Breaux  concur 
in  the  decree  as  regards  the  amount  of  the  mortgage  and  interest, 
but  with  reference  to  the  premiums  of  insurance,  they  dissent  from 
the  majority  of  the  court  for  reasons  assigned  in  their  separate 
opinions  this  day  handed  down. 


Separate  Opinion. 

NiGHOLiiS,  0.  J.  Though  the  premiums  of  insurance  if  paid  by  the 
creditor  might  be  secured  by  mortgage,  when  the  fact  of  such  pay- 
ment and  the  amount  thereof  would  be  established,  yet  being  matters 
in  pais^  under  the  terms  of  this  mortgage,  they  should  not  have  been 
included  in  the  order  of  seizure,  though  payable  out  of  the  proceeds 
of  a  sale  to  be  made  under  the  executory  proceedings.  The  fact 
that  they  were  included  in  the  order  did  not  invalidate  the  whole 
order  of  seizure.  It  might  have  been  enjoined  to  that  extent.  No 
suspensive  appeal  having  been  taken  from  the  order,  and  the  sale 
having  taken  place  without  opposition,  the  question  as  presented 
has  now  no  special  significance. 

Breaux,  J.  I  concur  in  the  decree  to  the  amount  of  the  mortgage 
and  interest. 

With  reference  to  the  amount  of  insurance,  I  do  not  think  it  is 
covered  by  the  mortgage  so  as  to  authorize  the  writ  of  seizure  and 
sale ;  although  it  is  due  and  should  be  paid  from  remaining  proceeds 
of  the  sale. 


No.  12,756. 
Joseph  Solomon  vs.  Edwin  S.  Gardiner  bt  al. 

All  testimony  offered  by  defendant  In  support  of  his  plea  In  reconvention  havluer 
been  ruled  out,  tbe  jury  sboald  have  been  instructed  there  was  no  evidence 
before  thorn  touching  sach  demand,  and  that  as  to  same  they  should  return  a 
Verdict  as  of  non-suit. 

The  verdict  having  been  silent  as  to  such  demand  in  reconvention,  it  was  error  on 
part  of  the  trial  judge  to  Incorporate  in  the  final  judgment  drawn  up  and 
signed  by  him  a  decree  rejecting  it.  There  should  have  been  dismissal  as  in 
case  of  non  suit  merely. 

Where  the  averments  of  an  answer  and  plea  In  reconvention  sufHciently  sbow 
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that  the  violation  of  the  contract  complained  of  was  an  acHve  one,  no  formal 
putting  in  default  was  necessary. 
The  averments  of  the  reconventlonal  demand.  In  respect  of  the  damages  claimedp 
held  to  be  satUclently  definite  and   precise  to  admit  evidence  In  support 
thereof.    Error  in  its  exclusion. 

APPEAL  from  the  Oivil  District  Ooart  for  the  Parish  of  Orleans. 
King,  J. 


DinkeUpiel  dt  Hart  for  Plaintiff,  Appellee. 


Edwin  T,  Merrick  for  Defendant,  Appellant. 


Argaed  and  submitted  May  19, 1898. 
Opinion  handed  down  May  80,  1898. 
Rehearing  refused  Jnne  */8,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blakohard,  J.  Plaintiff  sues  upon  a  promissory  note  for  seven- 
teen hundred  and  seventy -seven  dollars  and  fifteen  cents,  which 
defendant  Gardiner  had  drawn  payable  to  order  of  himself  and  by 
him  endorsed,  and  which  the  other  defendant,  Peter  Doerr,  had 
also  endorsed.    Judgment  was  asked  in  aolido  against  them. 

Plaintiff  was,  or  had  been,  a  member  of  the  commercial  firm  of 
Joseph  Solomon  &  Go.,  of  Ohicago,  engaged  in  the  business  of  the 
manufacture  and  sale  of  clothing. 

Defendant  Gardiner  was  a  clothing  merchant  and  merchant  tailor 
in  New  Orleans. 

In  December  1896,  these  parties  entered  into  an  agreement  by 
which  plaintiff's  firm  stipulated  to  furnish  defendant  with  complete 
sample  outfits  such  as  were  required  for  soliciting  in  his  business  as 
merchant  tailor;  also  to  supply  defendant  with  a  line  of  woolens, 
described,  to  be  used  for  display  at  his  place  of  business,  but  which 
were  furnished  on  consignment  only  and  not  to  be  charged  on 
defendant's  regular  account,  and  which  were  subject  to  be  recalled 
by  plaintiff's  firm,  some  of  them  during  the  season,  the  others  at 
the  close  of  the  season.  It  was  further  stipulated  that  the  firm 
would  open  a  regular  account  with  defendant  and  extend  to  him  a 
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line  of  credit  of  one  thoosand  dollars  on  thirty  days'  time,  with  a 
-discount  of  seven  per  cent,  on  remittances,  and  to  fill  promptly  all 
orders  which  defendant  would  send  in  under  the  contract. 

This  business  relationship  having  been  established,  it  is  averred  by 
defendant  that  one  of  the  plaintiff's  firm  came  to  New  Orleans  in  the 
latter  part  of  January  1897 — a  month  and  a  half  after  the  contract 
iiad  been  entered  into— and  visited  his  place  of  business,  and  while 
there  agreed  to  extend  hia  (defendant's)  credit  and  to  increase  the 
limit  in  which  remittances  should  be  made  from  thirty  days  to  ninety 
days. 

Following  this,  defendant  ordered  and  received  from  plaintiff's 
firm  goods  amounting  to  the  sum  of  one  thousand  seven  hundred 
and  seventy-seven  dollars  and  fifteen  cents,  which  represented  the 
fltate  of  the  account  between  them  on  the  6th  of  July,  1897,  at 
which  time,  it  is  averred  by  defendant,  the  same  member  of  plain- 
tiff's firm  appeared  a  second  time  in  New  Orleans  and  at  his  place  of 
business,  and  although  the  amount  mentioned  was  not  due  under  the 
terms  of  their  agreement,  he  (defendant)  *'  was  induced  and  mis- 
led "  into  giving  to  plaintiff's  firm  the  note  sued  on,  with  Peter 
Doerr  as  security,  **  under  the  pretence  and  fraudulent  assurance  " 
of  the  firm  that  if  the  debt  were  thus  arranged  for  and  secured,  the 
firm  would  extend  his  credit  thereafter  to  as  much  as  three  thousand 
dollars,  thereby  enabling  him  the  better  '*  to  carry  on  his  large  and 
growing  business." 

The  note  and  security  having  been  obtained,  defendant  represents 
that  plaintiff's  firm  **  did  maliciously,  fraudulently  and  deceitfully 
and  without  cause  violate  their  said  agreement  with  him  by  refusing 
to  furnish  or  supply  him  with  the  goods  agreed  upon,"  and  that  this 
violation  and  refusal  begun  and  took  place  immediately  following 
the  execution  of  the  note  as  aforesaid. 

He  claims,  too,  that  while  plaintiff's  firm  were  assuring  him  of 
their  good  will  and  of  the  assistance  they  were  going  to  afford  him 
in  his  business,  they  were  fraudulently,  maliciously  and  secretly 
negotiating  with  a  rival  house  for  the  transfer  of  their  New  Orleans 
business  to  it,  and  did  so  transfer  it  in  July,  1897,  immediately  fol- 
lowing the  execution  of  the  note  sued  on.  He  charges  bad  faith 
and  malice  on  the  part  of  plaintiff's  firm  in  thus  withdrawing  with- 
out cause  and  without  notice  their  business  from  his  hands,  and 
avers  that  by  this  unwarranted  act  and  violation  of  the  contract  he 
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was  materially  injnred  in  his  credit,  was  unexpectedly  deprived  of 
the  means  of  doing  bosiness,  of  carrying  on  his  business  properly 
for  the  season  following  the  withdrawal,  was  greatly  embarrassed  by 
having  all  the  goods  recalled  from  his  store,^  leaving  it  empty, 
and  by  his  inability  to  furnish  customers. 

He  represents  that  injury  to  his  business  and  loss  of  trade  fol- 
lowed, damaging  him  in  the  sum  of  five  thousand  dollars,  which  he 
prays  judgment  for  in  reconvention  against  the  plaintiff  as  a  member 
of  the  firm  of  Joseph  Solomon  &  Oo.,  and  for  trial  by  Jury. 

The  answer^of  defendant  Doerr  was  to  the  effect  that  he  became 
surety  on'the  note  for  the  purpose  of  facilitating  Gardiner  in  his 
business,  and  with  the  understanding  that  plaintiff's  firm  should  and 
would  enable  the  said  Gardiner  to  increase  and  enlarge  his  busioess, 
which  understanding  plaintiff  has  in  bad  faith  land  fraudulently  yio- 
lated,  thereby  destroying  the  consideration  of  the  note,  and  that  he 
would  never^have  endorsed  the  note  had  he  been  advised  of  the  secret 
intention. of  the  plaintiff  to  withdraw  their  business  from  Gardiner. 

On  the  trial  evidence  was  offered  by  defendant  in  support  of  his 
claim  in  reconvention.  This  was  objected  to  by  counsel  for  plaintiff 
on  the  gronnd  (1)  that  there  is  no  allegation  in  the  answer  and  plea 
in  reconvention  that  plaintiff  had  been  put  in  default;  (2)  that  the 
averments  of  the  reconventional  demand  as  to  the  damages  claimed 
are  too  vague,  indefinite  and  uncertain  to  admit  of  proof  thereof— 
no  particulars  of  any  kind  being  given,  no  items  of  damage  being 
specified,  only  a  gross  sum  in  damages  being  claimed. 

These  objections  were  sustained  and  all  of  defendant's  testimony 
excluded. 

Whereupon  the  trial  ended  with  a  verdict  by  the  jury  in  favor  of 
the  plaintiff  for  the  amount  of  the  note  sued  on,  with  interest,  pro- 
test fees  and  costs.  Nothing  whatever  was  mentioned  in  the  verdict 
as  to  the  reconventional  demand,  but  when  the  trial  judge  came  to 
write  up  and  sign  the  judgment  he  not  only  decreed  in  favor  of 
plaintiff  for  the  amount  as  found  by  the  jury,  but  proceeded  further 
and  decreed  the  rejection  outright  of  the  reconventional  demand  of 
defendant  Gardiner. 

.  Thereupon  both  defendants  took  orders  of  appeal  to  the  Court  of 
Appeals  from  the  judgment  decreeing  plaintiff's  right  to  recover  the 
amount  of  the  note,  and  defendant  Gardiner  took  an  order  of  appeal 
here  from  the  judgment  rejecting  his  demand  in  reconvention. 
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As  a  matter  of  practice  as  well  as  of  law  there  was  error  in  not 
instrnctlng  the  jury  there  was  no  evidence  before  them  tonchins^  the 
reconyentional  demand,  and  that  as  to  such  demand  they  should 
return  a  verdict  of  non-suit.  So,  too,  there  was  error  in  the  judg- 
ment signed  decreeing  the  rejection  of  the  reconventional  demand. 
It  should  have  been  one  of  non-suit. 

The  ruling  of  the  court  denying  defendant  Gardiner  the  right  to 
offer  evidence  in  support  of  his  demand  in  reconvention  was  erro- 
neous as  to  both  the  grounds  stated  above. 

The  terms  of  the  answer  and  plea  in  reconvention  in  respect  to 
the  violation  of  the  contract  complained  of,  sufficiently  show  it  to 
have  been  an  active  violation.  In  such  case  no  formal  putting  in 
default  was  necessary.  (J.  C.  1932;  Allen,  West  &  Bush  vs.  Steers, 
39  La.  Ann.  589;  DwyerBros.  vs.  Administrators,  47  La.  Ann.  1285; 
Abels  vs.  Grover,  15  La.  Ann.  247;  Millard  vs.  Farley,  15  La.  Ann. 
519;  Levy  vs.  Schwartz,  84  La.  Ann.  213;  Morton  vs.  Pollard,  9  La. 
175;  8  La.  522;  18  La.  518;  17  La.  Ann.  203;  36  La.  Ann.  425; 
14  La.  Ann.  81;  9  R.  377;  2  La.  Ann.  957. 

The  averments  of  the  reconventional  demand  in  respect  to  the 
damages  claimed  were  sufficiently  definite  and  precise  to  admit  of 
testimony  in  support  thereof. 

Bickham  &  Son  vs.  Hatcbinson,  50  La.  Ann.  (not  yet  reported)  ; 
Doollut  vs.  McManus,  37  La.  Ann.  802 ;  Tracey  vs.  Tuyes,  7  N.  S.  356. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict) 
and  judgment  appealed  from,  in  so  far  as  the  same  reject  and  disal- 
low defendant  Gardiner's  demand  in  reconvention,  and  deny  him 
the  right  to  offer  proof  in  support  thereof,  be  annulled,  avoided  and 
reversed,  and  that  this  cause  be  remanded  to  the  court  a  qua  to  be 
proceeded  with  according  to  the  views  herein  expressed  and  the  law- 
costs  of  both  courts,  accruing  in  respect  of  said  demand  in  recon- 
vention, to  be  taxed  against  plaintiff  and  appellee. 


No.  12,749. 
The  State  vs.  George  W.  Davidson. 

1.  The  power  to  flx  places  for  the  sale  of  food  commodities  for  the  daily  wants  of 
the  community  exerted  by  ordinanues  establishing  the  markets  and  prohibit- 
ing sales  of  such  commodities  elsewhere.  Is  a  municipal  function  vested  by 
the  charter  in  the  city  of  New  Orleans.    Act  No.  45  of  1896,  Sec.  14 :  49  An.  618. 
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2.  Hence,  il  Is  competent  for  the  council  to  prohibit  the  tale  of  perishable  food 

commodities  in  the  railroad  depots  or  landings  of  the  city,  except  such  sales 
of  the  articles  In  the  unbroken  packages  In  which  the  articles  are  ImpoTted 
into  the  State. 

3.  The  ordinance  as  one  intended  to  prevent  the  conversion  of  the  railroad  depots 

and  landings  into  places  for  the  offering  and  sale  of  perishable  food  commodi- 
ties is  not  to  be  annulled  for  alleged  oppressiveness  or  unreasonableness,  and 
the  exception  removes  any  incompatibility  between  the  ordinance  and  the 
commerce  provision  of  the  Constitution  of  the  United  States.  Const.,  Art.  1. 
Sec.  8;  Brown  vs.  Maryland,  12  Wbeaton,  p.  436. 


0 


N  APPEAL  from  the  First  Recorder's  Ooart  of  New  Orleans. 
Finnegan,  J, 


Jas.  J,  McLoughlifij  Assistant  City  Attorney,  and  Samuel  L.  Gil- 
wore,  City  Attorney  (Bernard  Bruenn  of  Counsel),  for  City  of  New 
Orleans,  Plaintiff,  Appellee. 


Dendgre^  Blair  dt  Den^gre  for  Defendant,  Appellant. 


Argued  and  submitted  November  11,  1898. 
Opinion  handed  down  December  5,  1898. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  defendant,  fined  for  the  violation  of  an  ordinance 
of  the  common  council,  entitled  *'  An  Ordinance  to  prohibit  the  sale 
of  onions,  cabbages,  potatoes  and  other  perishable  articles  at  rail- 
road depots  and  public  landings,"  prosecutes  this  appeal. 

The  defence  is  the  ordinance  violates  the  commerce  clause  of  the 
Constitution  of  the  United  States;  is  violative  of  Art.  1,  Sec.  155,  of 
the  Constitution  of  the  United  States,  is  oppressive  and  unjust,  and 
that  the  ordinance  exceeds  the  power  of  the  council. 

The  ordinance  prohibits  '*  the  receivers  of  onions,  potatoes  "  and 
other  perishable  fruit  from  selling  their  commodities  at  railroad 
depots  and  public  landings,  in  other  than  the  original  packages,  and 
prohibits  the  receivers  or  consignees  from  selling  at  all  except  to 
licensed  dealers;  the  ordinance  further  prohibits  the  sile  at  the 
depots  by  those  who  purchase  the  commodities,  and   prohibits  all 
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Aales  at  any  other  depot  than  that  where  the  commodities  were 
received. 

It  may  well  be  that  this  ordinance,  in  some  respects,  transcends  the 
authority  of  the  conncil.  But  as  this  controversy  is  presented  the 
defendant  complains  of  the  fine  imposed  on  him  for  selling  potatoes, 
not  in  the  package  in  which  they  were  imported,  in  a  railroad  depot. 
We  are  not  called  on  to  deal  with  the  ordinance  in  any  other  aspect 
than  that  presented  of  the  fine  imposed  on  defendant  for  selling 
potatoes,  a  perishable  food  commodity,  in  the  railroad  depot.  The 
question  then  is  whether  the  ordinance  aathorizes  the  fine,  and  the 
further  question  is  whether  the  council  possesses  the  power  to  pro- 
hibit  such  sales  in  the  depots  of  the  railroads  of  this  city. 

The  ordinance,  like  a  statute,  may  be  valid  in  part,  and  void  as  to 
the  residue.  The  title  of  this  ordinance,  to  regulate  sales  of  perishable 
commoditie8,such  as  potatoes,onion8,  etc., at  railroad  depots  and  pub- 
lic landings,  is  followed  by  a  section  of  the  ordinance  prohibiting  such 
sales  in  other  than  the  original  packages,  i.  e.,  the  packages  brought 
on  the  cars.  In  this  aspect  the  ordinance  seeks  to  prohibit  the  con- 
version of  the  depots  of  this  city  into  markets  for  the  display,  keep- 
ing and  sale  of  perishable  food  commodities  apt  to  become  offensive 
and  to  menace  the  public  health.  In  all  cities  the  places  of  sale  of 
euch  commodities,  that  is,  in  qtiantities  adapted  for  the  daily  wants 
of  the  community,  is,  we  believe,  restricted  to  the  markets  desig- 
nated by  the  conncil,  at  least  we  have  always  had  such  ordinances. 
This  court  has  sustained  the  power  of  the  council  to  enact  such  ordi- 
nances.    State  vs.  Namias,  49  An.  618. 

The  argument  for  the  defence  that  this  ordinance  has  no  relation 
to  the   public   health  or  cleanliness  of  the  city,  but  was  passed  to 

serve   other   purposes,  has  bad  our  attention.     In  support  of  the 

§ 

argument  it  is  urged  or  implied  that  private  interests  or  rivalry  in 
the  business  of  selling  these  food  commodities  dictated  the  ordi- 
nance. It  is  not  for  the  court  to  ascertain  the  motives  that  may 
have  prompted  the  ordinance;  the  inquiry  is  whether  its  declared 
purpose  is  lawful,  and  whether  the  ordinance  is  restricted  within 
the  scope  of  that  purpose.  It  may  be  that  in  the  exercise  of  the 
police  power  of  the  city,  private  interests  may  suffer,  but  the  pri- 
vate interests  that  may  be  affected  by  this  class  of  ordinances  regu- 
lating the  places  where  perishable  food  commodities  may  be  ex- 
posed for  sale  and  sold  must  yield  to  the  public  interest  of  health 
and  cleanliness  the  ordinance  is  designed  to  subserve. 
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It  is  claimed  the  ordinance  is  nnreasonable  and  oppressive. 
The  argument  is  aimed  at  the  provision  forbidding  the  sales  of 
perishable  commodities  to  any  bnt  licensed  dealers,  even  in  the 
original  packages.  We  are  not  now  dealing  with  that  part  of  the 
ordinance,  and  no  view  is  required  to  be  expressed  as  to  that  pro- 
hibition clearly  separable  from  the  inhibition  that  the  railroad  dep>ot6 
shall  not  be  used  for  the  sale  of  these  food  commodities  taken  from 
the  original  package  and  disposed  of  in  the  quantities  that  may 
be  desired  by  the  purchasers.  Nor  are  we  called  on  to  consider 
that  other  provision  of  the  ordinance  invoked  to  sustain  this 
branch  of  the  defendant's  argument,  prohibiting  those  who  par- 
chase  in  the  original  package  from  selling  at  or  in  the  depots  the 
commodity  in  the  original  package,  and  that  extends  the  prohibition  so 
as  to  prohibit  such  sales  at  depots  other  than  that  where  the  article 
was  originally  received.  Again  our  attention  is  called  to  an  excep- 
tion in  the  ordinance  that  exempts  from  its  operation  the  vendors  who 
peddle  fruits  in  the  depots  from  baskets.  We  can  not  appreciate 
that  forbidding  the  exposure  for  sale  and  sale  in  railroad  depots,  of 
onions,  potatoes  and  similar  articles,  because  they  are  perishable  and 
apt  to  result  in  filth  and  offensive  odors,  ib  to  be  deemed  unjust  and 
oppressive  for  the  reason  that  the  ''  basket  vendors  "  of  fresh  fruit 
is  permitted.  If  this  ordinance  hafd  undertaken  to  prohibit  these 
''  itinerant  vendors  "  from  '^  peddling  fruit  in  baskets,''  in  our  view 
such  a  prohibition  might  well  have  been  deemed  oppressive.  We 
have  given  attention  to  all  these  and  other  phases  of  the  argument 
designed  to  attack  this  ordinance  as  unreasonable.  In  the  restricted 
view  we  take  of  the  ordinance  already  stated,  we  are  unable  to  hold 
the  ordinance  exposed  to  this  line  of  attack. 

The  Article  165  of  the  Constitution  and  the  bill  of  rights  in  the 

T 

Constitution  are  supposed  by  the  pleadings  of  the  defendant  to  be 
involved  in  the  consideration  of  the  ordinance.  We  presume,  how- 
ever, the  argument  that  the  ordinance  is  unreasonable  and  unjust, 
and  an  unwarranted  interference  with  the  business  done  at  depots 
and  landings,  the  ordinance  is  aimed  to  prohibit,  embodies  all  that 
it  is  supposed  can  be  urged,  based  on  the  provisions  of  the  organic 
law  cited  in  defendant's  pleadings.  The  objection  that  the  ordinance 
is  an  interference  with  interstate  commerce  and  violative  of  the  com- 
merce clause  of  the  Constitution  of  the  United  States  is,  we  think, 
answered   by  the   ordinance.     Constitution  United   States,   Art.   1» 
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Sec.  8.  The  ordinance  imposes  no  restriction  on  the  sale  of  the 
commodities  in  the  original  package,  t.  e.,  in  which  the  commodity 
is  imported.  When  the  transportation  is  completed,  the  articles 
taken  from  the  package  and  offered  for  sale,  the  ordinance  then 
operates  to  regalate  the  places  of  sale.  It  is  settled  that  when  the 
importation  is  complete,  the  property  no  longer,  in  the  original 
package,  but  removed  therefrom,  and  mingled  with  the  property  in 
the  State,  the  mass  becomes  subject  to  the  police  as  well  as  the  taxing 
power  of  the  State.  Brown  vs.  Maryland,  12  Wheaton,  p.  486,  and 
the  line  of  cases  of  that  type. 

Viewed  only  as  an  ordinance  to  prohibit  the  sale  of  perishable 
commodities  at  landings  or  railroad  depots,  and  exclnding  from  con- 
sideration all  other  portions  of  the  ordinance,  in  our  opinion,  we 
have  before  us  a  municipal  regulation  within  the  competency  of  the 
council  and  the  mere  exercise  of  the  police  power  presenting  no 
conflict  with  the  Constitution,  Federal  or  State. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  sentence 
of  the  lower  court  be  affirmed  with  costs. 

NiCHOLLS,  0.  J.,  dissents. 


No.  12,762. 

State  op  Louisiana  vs.  Wm.  Wyatt. 
On  Motion  to  Dismiss. 

The  appeal  in  a  criminal  case  will  not  be  dlsnalssed  in  limine  upon  motion  made  to 
tliRt  effect  on  the  ground  that  appellant  reserved  no  bills  of  exception ;  that  no 
aa>tignment  of  error  had  been  made,  and  no  error  was  patent  upon  the  face  of 
the  record.  If  the  appeal  was  regularly  taken  the  court  will  take  cognizance 
of  the  cause  and  deal  with  it  from  ihe  record.     Brown  vs.  L<ind  Co.,  49  An.  1779. 

AVherc  the  minutes  of  the  court  which  show  that  an  appeal  had  been  taken  on  the 
2Hth  of  February  on  behalf  of  the  State  in  presence  of  the  accused  and  his 
counsel  is  charged  to  be  untrue  and  the  cause  being  remanded  for  evidence  on 
that  point,  appellee  shows  by  parol  testimony,  introduced  without  objection, 
that  no  order  of  appeal  was  granted  on  the  26th,  either  in  the  presence  of  the 
parties  or  otherwise,  he  can  not  complalnHhat  by  the  testimony  of  the  clerk 
aud  the  District  Judge  it  should  be  shown  that  the  entry  should  have  been 
made  as  for  an  appeal  granted  on  the  23d  of  February.  The  more  regular 
course  to  have  been  pursued  was  for  the  court  to  have  ordered  the  minutes  to 
have  been  amended  and  corrected  and  made  to  conform  to  the  facts.  As  the  law 
does  not  require  that  the  accused,  or  his  counsel,  or  either  of  them,  should  be 
present  in  court  when  the  State  takes  an  appeal  from  an  adverse  raling,  an 
erroneous  statement  that  they  were  so  present  Is  an  immaterial  circumstance. 
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On  THB  MBRIT8. 

Tbe  reoord  showing  that  the  accused  was  Indicted  on  the  17th  of  Febraary,  1897, 
that  he  was  arraigned  on  the  23d  August,  1897,  pleading  not  guilty;  that  on  tht 
2€th  of  August  the  cause  was  continued  to  the  next  term  of  court;  that  on  the 
38d  February,  18i'8,  he  filed  a  motion  to  quash  the  Indictment,  on  the  groand  that 
the  ventre  was  drawn  at  a  place  other  than  tbe  court  house,  and  that  defendant 
was  up  to  that  time  ignorant  of  that  fact  J/tfd:  That  the  court  erred  in  sustaining; 
the  motion.  The  motion  to  quash  having  been  made  by  defendant  after  plead- 
ing to  the  merits,  was  too  late,  in  the  absence  of  an  afflrmatlTe  showing  that 
neither  the  accused  himself  nor  his  counsel  was  Ignorant  of  the  facts  when 
defendant  pleaded.  State  vs.Brlttln,  fiO  An.  277;  State  va.  Strickland,  41  An.Sli; 
State  vs.  Robertson,  60  An.  \j2;  State  vs.  Sterling,  41  An.  681;  State  vs.  Header- 
son,  13  An.  490;  State  vs.  Bazile,  H8  An.  646 ;  State  vs.  Hancks,  38  An.  468;  State 
vs.  Tonps.  44  An.  904. 

The  circumstance  that  counsel  may  have  acquired  knowledge  of  the  facts  toaeb- 
Ing  the  ventre  at  a  time  prior  to  his  employment  by  defendant,  and  when  be 
was  not  aware  that  the  latter  was  charged  with  crime,  does  not  have  the  effect  of 
making  such  knowledge  any  the  less  (when  he  became  employed)  the  knowl- 
edge of  the  accused  In  determining  whether  the  motion  to  quash  was  filed 
tardily  or  not.  State  vs.  Stricklaud,  41  An.  614 ;  State  vs.  Frank  M.  Bobertaon.  K* 
An.  92. 


0 


N.  APPEAL    from    the  Fourth  Jadicial    District  Conrt,  Parish 
of  Jackeon.     Machen^  J, 


M,  J.  Chinninghamj  Attorney  General,  and  A,  B.  Hundley y  District 
Attorney,  for  Plaintiff  and  Appellant. 


C.  P.  Thomhill  for  Defendant  and  Appellee. 


Submitted  on  briefs  November  12,  1898. 
Opinion  handed  down  December  5,  1898. 


The  opinion  of  the  conrt  was  delivered  by 

NiCHOLLS,  O.  J.  The  defendant,  William  Wyatt,  waa  indicted  by 
the  grand  jury  of  the  parish  of  Jackson,  on  the  17tb  of  Febraary, 
1897,  for  barglary  and  larceny,  the  regular  term  of  the  District 
Court  having  opened  on  the  15th  of  that  month.  Tbe  accused  was 
arraigned  on  the  23d  of  August,  1897,  pleaded  not  guilty,  and  asked 
for  trial  by  jury.  The  case  was  fixed  for  trial  for  the  26th  of 
August.  On  that  day  it  was  continued  until  the  next  term.  On  tbe 
21st  of  February,  1898,  the  case  was  fixed  for  the  28d  of  that  month. 
On  that  day  defendant  filed  a  motion  to  quash  the  indictment.    The 
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motion  waa  taken  np,  tried  and  snstained  by  the  court.  The  testi- 
mony adduced  on  the  trial  of  this  motion  was  taken  down  and*  is 
transcribed  in  the  record. 

The  motion  to  quash  was  as  follows:  ''Defendant  respectfully 
shows  that  the  indictment  returned  against  him  herein  is  defective, 
null  and  void  for  the  following  reasons,  to -wit: 

<*  The  grand  jury  which  returned  said  indictment  was  iUegal,  null 
and  void,  because  said  grand  jury  was  called  and  empaneled  from  a 
venire  of  jurors  illegally  drawn  in  this,  that  said  venire  was  not 
drawn  in  the  clerk's  office  in  the  court  house  as  required  by  Act  No. 
99  of  1896,  but  if  any  such  drawing  iactuilly  toDk  place,  it  took 
place  at  the  commercial  establishment  of  W.  R.  Carroll,  in  the  (own 
of  Vernon.  That  the  facts  herein  set  forth  as  to  the  place  of 
drawing  the  said  venire  of  jurors  was  not  known  to  this  defendant 
until  the  twenty -third  day  of  Febuary,  1898.  Wherefore,  the 
premises  considered,  he  prays  that  the  said  indictment  be  quashed, 
annulled  and  set  aside,  and  that  he  be  discharged." 

This  motion  was  sworn  to  by  defendant,  but  not  by  his  attorney. 

On  the  trial  of  the  motion  to  quash  W.  R.  Oarroll,  clerk  of  the  court 
and  one  of  the  jury  commissioners,  was  permitted  to  testify  over 
objection  to  his  being  so  allowed,  urged  by  the  District  Attorney, 
and  under  a  bill  of  exception  reserved.  He  testified  that  he  had 
been  clerk  of  the  court  since  1892.  The  venire  of  jurors  drawn  for 
■  the  February  term  of  this  court  was  drawn  in  his  storehouse  in  the 
town  of  Vernon.  The  clerk's  office  in  the  town  of  Vernon  was  at  the 
court  house. 

Cross-examined,  he  said:  ''  My  store  is  about  seventy-five  yards 
from  the  court  house.  The  clerk's  office  is  also  pccupied  by  the 
sheriff.  The  sheriflT  collects  lazes  a  part  of  the  time  in  the  clerk's 
office.  He  also  keeps  a  part  of  his  books  in  the  office.  The  clerk's 
office  is  about  twelve  feet  by  fifteen  feet.  We  drew  the  jury  at  the 
store  in  order  to  have  witnesses.  I  could  not  secure  witnesses  to 
witness  the  drawing  of  the  jury  at  the  clerk's  office  without  having 
them  to  close  the  store.  The  witnesses  who  witnessed  the  proces 
verbal  were  present  all  the  time  during  the  drawing.  I  don't  think 
any  one  else  was  present.  I  did  the  principal  part  of  the  office 
work  at  my  store  in  1897."* 

He  testified  further  that  Mr.  Thomhill,  attorney  at  law,  wrote  up 
the  first  part  of  the  proces  verbal  at  the  clerk's  request ;  that  Mr. 
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Thornhill  is  defendant's  attorney.  Mr.  Thornhill  testified  tfaat  he 
was  not  at  that  time  counsel  of  Wyatt,  and  did  not  then  know  that 
there  was  a  charge  against  him. 

The  State  offered  in  evidence  the  minutes  of  the  court  in  the  case 
against  the  defendant,  showing  the  arraignment  of  defendant  and 
the  fixing  of  the  case  for  trial.  The  State,  on  the  5th  of  March, 
1898,  lodged  a  transcript  of  the  case  in  the  Supreme  Oonit  as  having^ 
been  appealed.  In  this  transcript  appear  copy  of  the  minatea  of 
court  of  February  23,  1898,  and  February  26,  1898.  The  minatea  of 
the  23d  show  that  the  motion  to  quash  was  filed,  taken  up,  tried  and 
sustained  on  that  day.  The  minutes  of  the  26th  show  that  the 
accused  and  his  counsel  being  present,  the  Di<9trict  Attorney  aaked 
for  and  obtained  an  appeal  to  the  Supreme  Court  returnable  in  ten 
days. 

Defendant  moved  to  dismiss  the  appeal  on  the  grounds: 

1.  Plaintiff  reserved  no  bill  of  exceptions  to  the  ruling  of  the 
lower  court,  and  there  is  no  assignment  of  error,  and  no  error  patent 
upon  the  face  of  the  record,  without  which  there  is  no  question  pre- 
sented for  this  court  to  determine  or  pass  upon. 

2.  The  transcript  states  in  error  that  the  order  of  appeal  was  asked 
for  in  open  court  in  the  presence  of  the  accused  and  bis  coanael, 
whereas  in  truth  and  in  fact  no  such  order  of  appeal  was 
asked  for  in  the  presence  of  the  accused  and  his  counsel,  nor  was 
the  accused  present  in  court  at  all  on  the  26th  of  February,  1898,  at 
which  time,  according  to  the  transcript,  the  appeal  was  asked  for. 
Counsel  for  the  accused  was  present  on  said  26th  of  February  nntil 
the  business  of  the  court  had  been  concluded,  and  the  clerk  was 
writing  up  the  minutes  thereof  preparatory  to  final  adjournment,  bat 
did  not  remain  to  hear  the  minutes  read,  and  up  to  this  stage  of  the 
proceedings  no  order  of  appeal  had  been  asked  for,  and  he  was  not 
aware  that  a  transcript  of  appeal  had  been  sent  ap  to  this  court 
until  advised  to  that  effect  by  the  clerk  of  this  court. 

3.  That  the  State  through  the  District  Attorney  had  acquiesced  in 
the  judgment  on  the  motion  to  quash. 

In  the  event  the  court  should  hold  that  the  first  ground  urged  for 
dismissal  was  insufficient,  defendant  asked  that  the  case  be  re- 
manded to  take  testimony  as  to  the  facts'  contained  in  the  second 
and  third  grounds. 

On  motion  of  appellant's  couasel  (the  Attorney  General  consent* 
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ing)  the  court,  on  March  26,  1898,  directed  the  cause  to  be  re- 
manded to  the  lower  court  to  take  testimony  as  to  the  facts  con-* 
tained  in  the  second  and  third  ^^oun^s  of  defendant's  motion  to  dis- 
miss. Evidence  was  taken  as  directed  and  returned.  One  R.  J. 
Mitchell  testified  that  he  was  present  on  the  23d  of  February,  1898, 
when  the  motion  to  quash  was  filed.  Defendant  Wyatt  was  at  wit- 
ness' house  on  the  26th  of  February,  1898.  He  did  not  visit  the 
^ourt  house  on  that  day.  Witness  knew  of  his  own  knowledf^e  that 
he  was  not  present  on  that  day.  The  minutes  of  the  court  of 
February  26,  1898,  which  say  that  the  appeal  in  this  case  was  taken 
up  in  the  presence  of  the  accused  and  his  counsel  are  erroneous  in 
so  far  as  the  accused  is  concerned.  He  was  not  in  the  court  at  all 
on  that  day.  Defendant's  counsel,  0.  P.  Thornhiil,  testified  that  he 
left  the  court  house  on  February  26,  1898,  before  the  final  adjourn- 
ment, and  was  not  present  at  the  taking  of  this  order  of  appeal,  as 
shown  by  the  minutes  of  the  case  of  the  State  vs.  Wm.  Wyatt.  He 
was  the  attorney  who  represented  Wyatt  in  the  motion  to  quash , 
and  this  appeal  was  not  taken  and  entered  in  his  presence.  On  the 
day  the  motion  to  quash  was  sustained  by  the  court,  the  court  in 
concluding  its  remarks  upon  the  motion  to  quash  stated,  by  way  of 
suggestion  to  the  District  Attorney,  he  had  the  right  of  appeal, 
and  the  District  Attorney  replied:      '*  Yes,   I  intend  to  do  so."- 

The  State  placed  both  the  District  Judge  and  the  District  Clerk 
•upon  the  stand  as  witnesses,  and  they  testified  over  objection  urged 
by  the  defendant  that  the  minutes  of  the  court  were  the  judicial 
acts  and  declarations  of  the  prosecution  itself,  and  the  prosecution 
could  not  be  heard  to  contradict  its  own  judicial  acts,  declarations 
and  admissions.  The  clerk  testified  that  the  judge  makes  a  minute 
on  his  docket  prepared  for  that  purpose,  and  this  is  copied  from 
the  judge's  docket;  that  he  had  examined  the  docket  kept  by  the 
judge  for  the  February  term,  1898,  and  the  docket  shows  that  the 
State  appealed.  Being  asked  '*  to  explain  why  the  regular  minutes 
of  the  court  (evidently  of  the  23d  February) ,  as  copied  from  the 
judge's  docket,  does  not  show  the  order  of  appeal,"  he  answered: 
'<  I  overlooked  the  order  in  the  transcribing  of  the  minutes  of  23d 
February,  1898,  the  day  the  order  of  appeal  was  granted  and  entered 
on  the  minutes." 

This  question  and  answer  were  objected  to  by  the  defence  on  the 
ground  that  the  minutes  of  the  court  of  the  26th  of  February,  1898, 
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showed  that  the  appeal  was  asked  for  by  the  State  on  the  26th ;  that 
the  minutes  being  the  judicial  admissions  and  declarations  of  the 
prosecution  itself,  no  evidence  of  any  character  was  admissible  to 
explain  or  contradict  them.  Beinji;  asked  whether  he  knew  of  his 
owu  knowledge  whether  an  order  of  appeal  was  asked  for  in  open 
court  in  presence  of  the  accused  and  his  counsel,  he  answered  he 
was  not  certain,  but  to  the  best  of  his  recollection  it  was  asked 
for  in  open  court;  he  did  not  know  whether  accused  and  his 
counsel  were  present  or  not.  The  District  Judge  testified  over 
the  same  objections  that  had  been  made  to  the  questions  propoanded 
to  and  answered  by  the  District  Clerk.  Being  asked  the  question 
'*  whether  he  remembered  when  he  passed  upon  the  motion  to 
quash,  that  the  District  Attorney,  in  the  presence  of  the  accused 
and  his  counsel,  excepted  to  the  ruling,  reserved  a  bill  and  asked 
for  an  appeal,"  he  answered  that  he  was  not  positive,  but  bis 
recollection  was  that  at  the  conclusion  of  his  remarks  in  passing 
upon  the  motion  to  quash,  he  observed  to  the  District  Attorney 
that  he  had  a  right  to  appeal  if  he  desired  to  do  so.  The  District 
Attorney  thereupon  reserved  a  bill  to  the  ruling  of  the  court  and 
asked  an  appeal  to  the  Supreme  Court,  which  was  granted,  and  be 
told  the  District  Attorney  to  dictate  his  order  of  appeal,  it  being  bis 
usual  custom  in  all  cases  of  appeal  to  permit  the  attorneys  to  dictate 
their  orders;  that  he  then  made  an  informal  note  on  his  docket  that 
the  State  had  taken  an  appeal. 

To  that  portion  of  the  Judge's  answer  touching  the  reserving  by 
the  District  Attorney  of  a  bill  of  exceptions  to  the  Judge's  ruling  on 
the  motion  to  quash,  defendant  urged  the  additional  objection  that 
if  such  bill  was  reserved  the  bill  itself  was  the  best  evidence  of  that 
fact. 

On  the  26th  of  March,  1898,  there  was  filed  in  this  court  a  certified 
copy  of  three  bills  of  exception  signed  by  the  District  Court  and 
filed  therein  on  the  17th  of  March,  1898.  The  first  bill  was  reserved 
to  the  action  of  the  court  in  permitting  defendant  over  objection  of 
the  District  Attorney  to  file  the  motion  which  he  did  to  quash  the 
indictment,  the  District  Attorney  contending  and  objecting  tliat  de- 
fendant could  not  make  such  a  motion  after  he  had  been  arraigned 
and  pleaded  not  guilty. 

The  second  bill  was  reserved  to  the  action  of  the  court  in  permit- 
ting the  clerk  of  court  to  contradict  as  a  witness  the  recitals  of  the 


FIFTIBTH  ANNUAL  REPORTS,    1898.  1807 


State  vs.  Wyatt. 


proces  verbal  of  the  jury  commisBloners  for  the  reason  that  the 
proces  verbal  was  the  best  evidence  of  the  proceeding^  of  the  jary 
commissioners,  and  that  the  clerk  being  a  sworn  oflScer  of  the  court 
coald  not  be  heard  to  vary,  alter  or  contradict,  or  change  his  own 
solemn  acts  anderseal  of  the  court,  and  that  the  motion  failed  to  al- 
lege injury  or  fraud. 

The  third  bill  was  to  the  actien  of  the  court  sustaining  the  motion 
to  quash  the  indictment. 

These  bills  are  not  before  us  under  such  circumstances  as  would 
justify  us  in  taking  notice  of  them.  They  were  not  made  part  of 
the  record  below  and  embodied  in  the  transcript  either  originally  or 
on  the  remanding  of  the  case  for  evidence,  nor  upon  certiorari 
contradictorily.  We  will  have  to  dispose  of  this  case  independently 
of  them. 

On  Motion  to  Dismiss. 

This  court  has  frequently  dismissed  appeals  with  the  statement 
that  it  did  so  for  the  reason  that  there  was  neither  demurrer,  nor 
bill,  nor  assignment  of  error,  nor  points,  nor  arguments,  nor  any 

• 

errors  apparent  of  record.  State  vs.  Potter,  10  An.  281,  was  a  case 
of  that  character,  but  this  dismissal  was  not  made  in  limine  on  a 
motion  to  dismiss,  but  after  an  examination  of  the  record  by  the 
court.  In  order  to  say  that  there  is  no  error  apparent  of  record  we 
have  to  take  cognizance  of  the  case.  Brown  vs.  Land  Co.,  49  An. 
1779.  The  more  logical  form  of  judgment  in  such  cases  would  be  an 
affirmance  of  the  judgment  appealed  from.  The  minutes  of  the  court 
as  sent  up  in  the  ''  record  "  show  an  appeal  taken  by  the  State  in 
this  case  on  the  26th  of  February,  1898,  in  the  presence  of  the 
defendant  and  his  counsel.  Defendant  challenged  the  correctness  of 
that  statement.  The  proper  method  of  proceeding  if  there  was  error 
therein  was  to  have  had  the  minutes  amended  and  made  to  conform 
to  the  truth.  As  matters  took  shape  testimony  was  taken  on  part  Of 
appellant  to  show  that  no  order  of  appeal  was  granted  on  the  26th  of 
February,  1898,  as  recited  in  the  minutes,  either  in  or  out  of  the 
presence  of  the  accused  and  his  counsel.  Error  in  the  minutes  has  been 
shown  unquestionably.  No  order  of  appeal  was  granted  on  the  26th  of 
February,  but  an  order  was  granted  on  the  23d  of  February,  and 
should  have  been  made  to  so  appear  on  the  minutes  of  that  day.  If 
the  order  was  granted  it  is  immaterial  in  this  case  whether  it  was 
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granted  on  the  23d  or  26th  of  February,  1898.  Appellant  complains 
that  the  clerk  and  District  Judge  should  have  been  permitted  to 
testify  as  to  the  actual  facts.  We  think,  as  we  have  said,  that  the 
proper  course  would  have  been  for  the  minutes  to  have  been  amended 
to  conform  to  the  truth.  The  truth  being  that  an  order  of  appeal  was 
granted  on  the  23d,  we  think,  as  matters  stand,  it  is  immaterial  to 
the  appellant  whether  it  was  ascertained  by  amendment  or  testimony. 
Appellant  himself  having  attacked  the  minutes  as  erroneous  and 
introduced  testimony  in  support  of  that  contention,  the  State  was 
entitled  in  some  way  to  show  the  actual  facts.  It  was  not  necessary 
for  the  legality  of  an  order  of  appeal  that  either  the  defendant  or  bis 
•counsel  should  have  been  present  at  that  time.  A  statement  on  that 
tsubject  in  the  minutes  even  if  erroneous  would  be  immaterial,  It  is 
not  shown  that  defendant  was  not  in  court  on  the  23d  of  Febmary 
when  the  order  was  granted. 

There  was  no  attempt  made  by  appellant  to  show  an  acquiescence 
by  the  State  in  the  judgment. 

We  think  the  motion  to  dismiss  not  well  grounded,  and  the  dis* 
missal  is  therefore  refused. 

On  thb  Mbrits. 

The  record  shows  on  its  face  that  defendant  was  indicted  on  the 
17th  day  of  February,  1897;  that  he  pleaded  not  guilty  on  the  23d 
day  of  August,  1897. 

That  on  the  23d  day  of  February,  1898,  he  filed  a  motion  to  quash 
the  indictment,  which  was,  at  once,  taken  up,  argued  and  sustained, 
and  that  the  State  appealed  immediately.  The  Atto^ey  General 
•claims  that  the  motion  to  quash  was  taken  too  late  for  the  reason 
that  the  defendant  had  pleaded  to  the  indictment.  We  think  his 
contention  on  this  point  (borne  out  on  the  face  of  the  record  as  to  the 
facts  asserted)  is  well  taken.  The  case  falls  under  and  is  controlled 
by  the  principles  announced  in  State  vs.  Adam  Robertson,  50th  An- 
nual, not  yet  reported;  State  vs.  Sterling,  41  An.  681;  State  vs. 
Jack  Brittin,  50  An.  277.  Appellant  attempts  to  justify  his  delay  in 
not  moving  sooner  to  quash  on  the  ground  that  he  was  not  aware 
of  the  facts  on  which  the  motion  was  grounded  until  the  28d  of  Feb- 
ruary, 1898 ;  but  it  is  not  shown  that  his  counsel  was  not  aware  of 
those  facts  before,  and  if  so,  he  should  have  acted  on  this  knowledice 
sooner.  State  vs.  Strickland,  41  An.  514;  State  vs.  Robertson,  50th 
Annual,  not  yet  reported. 
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In  determining,  in  any  particular  case,  whether  connsel  has  acted 
tardiiy  or  not,  the  circnmstance  that  the  facts  may  have  come  to 
the  knowledge  of  the  attorney  at  a  date  anterior  to  his  connection 
with  the  defendant's  case  does  not  dispense  him  from  the  dnty  of 
acting  promptly  upon  the  information  in  his  possession  at  the  time 
of  h\B  employment. 

For  the  reasons  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  ruling  and  action  of  the  District  Oonrt  appealed 
from  herein  sustaining  motion  to  quash  the  indictment  found  against 
him  be  hereby  annulled,  avoided  and  reversed  and  set  aside,  the 
cause  reinstated  and  remanded  to  the  District  Court  for  further 
proceedings  according  to  law. 


No.  12,960. 
Statb  of  Louisiana  vs.  Job  Bbrby.  ,'?§  ,ig 

o2  10S7I 


Before  what  purports  to  be  tbe  confession  of  an  acoased  person  can  be  Intro- \  ^.^^ 
(Inced  in  eTi<  ence  against  bira,  It  sboald  have  been  shown  to  have  been  freely       — 
and  Yoluntarlly  made  and  not  brought  about  by  fear  on  his  part,  or  Induce- 
ments held  out  to  him. 

The  mere  fact  itself  that  the  confession  was  made  while  under  arrest  or  Imprison- 
ment to  the  ofUcer  of  the  la\v  arresting  him  or  holding  him  in  custody  does 
not  take  from  it  the  character  of  a  free  and  voluntary  confession. 

A  prisoner's  confession  to  the  oflicer  arresting  him  or  holding  him  in  custody^ 
win  not  be  rejected  merely  because  It  was  made  in  answer  to  a  question  wliich 
assumed  his  guilt. 

The  mere  fact  of  the  intoxication  of  the  prisoner  (not  amounting  to  mania),  at 
the  time  of  his  making  a  confession  to  the  officer  arresting  him  or  haying 
him  in  custody,  does  not  exclude  the  confession.  Confession,  however,  pro- 
duced by  intoxication,  is  a  fact  for  the  Jury  tending  to  discredit  a  confession. 

Confessions  made  by  prisoners  to  parties  arresting  them  or  holding  them  in  ona> 
tody  should  be  closely  scrutinized  by  the  courts  to  make  certain  that  instru* 
mentalities  intended  merely  for  the  vindication  of  the  law  should  not  be 
converted  into  engines  of  oppression  and  wrong. 


0 


N  APPEAL  from  tbe  Ninth  Judicial  District  Court  for  the  Parish 
of  De  Soto.    Hall^  J. 


M.  J.  Cunningham^  Attorney  General,  and  J.  B,  Lee^  District  At* 
tomey,  for  Plaintiff  and  Appellee. 


Wm,  Oo88  for  Defendant,  Appellant. 
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Opinion  handed  down  December  5,  1898. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLLS,  C.  J.  Appellant  was  convicted  of  marder  without  capi- 
tal punishment,  sentenced  to  life  imprisonment  in  the  penitentiary, 
and  from  the  sentence  he  has  prosecuted  this  appeal. 

The  only  question  submitted  to  us  for  review  is  the  action  of  the 
District  Court  in  permitting  a  confession  of  the  defendant  to  |^  to 
the  jury,  over  the  protest  of  the  latter. 

It  was  claimed  by  the  defendant  that  the  confession  was  not  free 
and  voluntary. 

The  testimony  which  served  as  the  basis  for  the  introduction  of 
the  confession  is  annexed  to  the  bill  as  part  thereof,  and  is  as 
follows : 

G.  W.  Smith,  sworn,  says: 

<<  I  am  the  constable  of  Ward  5,  and  arrested  the  accused.  I 
found  him  at  Mr.  Airy's,  about  five  or  six  miles  from  the  scene  of 
the  homicide,  about  10  or  11  o'clock  at  ni^ht.  He  made  a  state- 
ment to  me  in  regard  to  the  killing.  It  was  a  free  and  voluntary 
statement  on  his  part.  I  offered  him  no  inducement  whatever  for 
making  the  statement.  I  did  not  tell  him  that  it  would  be  better  for 
him  to  make  a  statement.  I  did  not  tell  him  he  would  get  oat 
lighter  if  he  made  a  statement.  I  made  no  threat  or  offered  no 
violence  against  him  to  induce  him  to  make  a  statement.  I  had 
him  under  arrest  at  the  time,  and  he  voluntarily  made  the  state- 
ment to  me  without  any  inducements  or  threats  of  any  kind. 

'*  He  made  me  a  statement  at  the  time  he  was  first  arrested,  and 
he  made  me  a  subsequent  statement  at  the  house  where  the  homicide 
was  committed.  At  neither  time  did  I  offer  any  inducement,  or 
threaten  him,  or  tell  him,  it  would  be  better  for  him  to  make  a 
statement.  Both  statements  referred  to  were  free  and  voluntary  on 
his  part." 

Gross -examined : 

^'  Mr.  Jim  Bice,  Jr.,  went  with  me  to  arrest  him.  I  was  armed 
with  a  shotgun  and  a  pistol.  Mr.  Bice  had  a  pistol.  I  think  I  found 
him  about  10  or  11  o'clock  at  Mr.  Airey's.  The  first  words  I  told 
him  was  to  hold  up  his  hands,  which  he  did.  I  asked  him  *  Why  did 
you  do  it?'     I  tied  him  with  a  rope.    The  first  words  he  said  after  I 
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told  him  to  hold  up  his  hands  were :  '  Who  in  the  hell  told  yon  abont 
it?'  I  asked  him,  <  what  on  earth  he  meant  by  killing  Will?'  I 
think  it  was  abont  the  time  we  went  tip  to  him.  When  I  got  to  Mr. 
Airey's  I  got  over  in  the  cowpen,  between  where  Joe's  horse  was 
nnhitohed  and  the  honse.  Before  I  got  over  in  the  cowpen  I  heard 
them  talking  coming  down  where  Joe's  horse  was,  and  recognized 
Joe's  voice  and  got  over  in  the  cowpen.  I  don't  know  but  what 
there  was  a  lane  leading  to  the  house,  and  Joe  was  coming  down  be- 
side the  fence,  and  Mr.  Airey  was  with  him.  When  I  heard  Leon 
Airey  tell  Joe  that  he  heard  somebody,  I  then  went  up  to  the  fence 
where  they  were  as  quick  as  I  could,  and  drew  my  gun  on  him,  and 
told  him  to  throw  up  his  hands.  He  threw  up  one,  and  I  told  him 
to  throw  up  the  other,  and  he  done  that.  .1  think  I  told  him  that  if 
he  didn't  throw  up  the  other  I  would  shoot  him.  I  then  got  over  the 
fence  as  quick  as  I  could  and  tied  him,  and  then  searched  him.  I 
think  he  asked  me  the  question :  <  Who  in  the  hell  told  you?'  before 
I  had  gotten  to  him.  It  was  just  after  this  that  I  asked  him  wby  he 
had  killed  his  brother,  and  in  reply  to  what  he  had  said,  and  it  was 
then  that  he  began  to  make  the  statement  to  me  about  bow  and  why 
he  had  done  it.  He  substantially  made  the  same  statement  to  me  a 
nnmber  of  times  after  that.  Leon  Airey  went  back  in  the  house,  and  his 
father,  Victor  Airey,  came  out  to  where  we  were  and  asked  what 
was  the  matter,  and  Berry  replied :  ^  I  told  you  I  had  killed  the 
damned  scoundrel,'  or  '  dama  son  of  a  bitch.'  I  don't  recollect 
which  epithet  he  used.  (Defence  objects  and  reserves  a  bill.)  I 
remained  with  him  at  Mr.  Airey'd  about  half  an  hour.  He  made  no 
further  statement  differing  from  the  first  he  told  me  at  that  time. 

1  went  back  with  him  to  his  (Berry's)  house.  I  had  him  tied  all 
the  time.  I  suppose  it  was  after  12  o'clock  when  I  got  back  to  his 
house.  He  made  pretty  much  the  same  statement  to  me  several 
times.  We  would  ask  questions  along,  and  be  would  answer,  until  he 
thought  he  had  answered  enough,  and  would  then  siy  he  would  wait 
and  see  what  Carrie  would  say  about  it.  Carrie  was  his  wife.  He 
went    to    bed    after    he    got    to    my    house.       It    was    probably 

2  or  3  o'clock  when  he  got  to  my  house.  Jim  Bice  was  with  me.  I 
tied  his  hands  behind  him  and  tied  his  feet  under  the  horse  while  he 
was  riding.  I  loosed  his  hands  from  behind  him  and  tied  them 
down  by  his  side  after  I  got  to  my  house.  I  came  on  to  town  with 
him  next  morning,  and  left  my  house  probably  at  8  or  9  o'clock.     J. 
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J.  Vealock  came  to  town  with  me  and  him.  I  got  there  a  little  after 
12.  I  don't  know  that  he  made  any  farther  statements  to  me  be- 
tween my  honse  and  town.  The  next  morning  at  my  bonse,  after 
Berry  woke  np,  my  brother  Frank  asked  him  how  he  felt,  and  if  he 
realized  what  he  had  done  the  night  before;  and  Berry  re- 
plied that  he  couldn't  realize  what  he  had  done,  and  said 
he  didn't  believe  he  had  killed  Willie,  and  then  said:  'I 
have  talked  too  damned  much  now  for  my  own  good.  I  will 
wait  and  see  what  Carrie  says.'  When  I  arrested  him  I  saw 
some  indications  that  he  was  under  the  influence  of  liqoor.  He 
did  not  seem  to  be  excited  or  scared  when  I  was  tying  him.  The 
moon  was  shining  very  bright  when  he  was  talking  to  me.  I  could 
see  plainly  who  he  was  twenty  steps  off.  I  didn't  tell  him  that  he 
had  better  tell  about  it,  or  that  it  would  be  better  for  him  to  tell 
about  it.  As  soon  as  I  got  to  him  after  throwing  my  gun  on  him  he 
began  to  make  a  statement.  The  first  statement  made  was  in 
answer  to  my  question  as  to  why  he  had  killed  his  brother." 

Re-examined: 

*'Mr.  Berry  knew  me  well,  and  knew  I  was  the  constable  of  the 
ward.  I  had  only  one  man  with  me.  Berry  did  not  seem  at  all 
frigthened  and  seemed  like  he  didn't  care  for  anything.  I  suppose 
Mr.  Berry  is  about  thirty -five  years  old  and  passes  for  a  white 
man." 

Recross- examined : 

*^  I  always  try  to  arrest  everybody  down  there  that  I  have  a  war- 
rant for.     I  have  never  let  one  get  away  yet  that  I  know  of." 

Defendant's  counsel  calls  attention  to  the  fact  "  that  during  all  the 
time  he  was  making  the  confession  he  was  securely  tied  with  his 
hands  bound  behind  or  at  his  side."  He  calls  attention  to  the  follow- 
ing statement  by  Smith  at  the  close  of  his  cross-examination.  *'A8 
soon  as  I  got  to  him,  after  throwing  my  gun  on  him,  he  began 
to  make  a  statement.  The  first  statement  made  was  in  answer  to 
my  question  as  to  why  he  had  killed  his  brother." 

In  the  brief  filed  for  defendant  his  counsel  says:  The  aocuaed 
begins  his  statement  in  answer  to  a  question  asked  by  a  constable 
acting  as  deputy  sheriff,  while  the  deputy  had  his  gun  leveled  at  him 
and  the  statement  was  continued  while  accused  was  being  tied  and 
while  under  arrest.  Smith's  testimony  shows  that  the  prisoner's 
captors  were  plying  him  with  questions  which  he  answered  relnc- 
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tantly.  Smith  says:  ^^  We  woald  ask  him  questions  alon^c  and  he 
wonld  answer  until  he  thought  he  had  answered  enoogh."  It  will  be 
observed  this  deputy  undertook  to  tell  what  the  prisoner  thought 
thereby  indicating  that  his  captors  were  pressing  him  for  a  fuller 
confession.  It  will  also  be  noticed  that  Smith  assumes  in  his  first 
question  that  the  accused  did  kill  his  brother,  for  he  says:  '^  I  asked 
him  why  he  had  killed  his  brother?" 

We  do  not  understand  the  witness  Smith  to  say  that  the  statement 
of  the  accused  was  made  to  him  in  response  to  a  question,  ''why 
he  had  killed  his  brother?"  propounded  to  him  simultaneously  with 
the  leveling  of  the  constable's  gun  at  him,  and  while  it  was  so 
leveled  upon  him.  Had  this  been  the  situation,  it  might  well  be 
said  that  the  answer  was  made  under  duress,  while  under  the  influ- 
ence and  fear  of  the  gun  directed  against  him.  What  the  constable 
said  was  *''that  he  threw  (leveled)  his  gun  at  Berry,  calling  twice 
upon  him  to  throw  up  his  hands ;  that  after  this  had  been  so,  he 
climbed  over  the  fence, advanced  upon  and  arrested  the  defendant. "^ 
The  object  of  the  leveling  of  the  gun  was  evidently  to  ensure  the 
constable's  safety  while  moving  up  to  Berry,  and  not  to  call  threat- 
eningly for  an  answer  to  a  question  asked.  The  constable  says  that 
Berry  ''began  to  make  the  statement  as  soon  as  he  (the  constable) 
got  to  him,  after  throwing  the  gun,  and  not  while  throwing  the  gun 
on  him.  Parties  making  dangerous  arrests  are  not  apt  to  initiate 
proceedings  by  asking  questions.  A  fair  construction  of  the  Ian* 
guage  of  the  witness  is  that  the  conversation  between  the  parties 
occurred  just  as  or  just  after  the  constable  had  reached  defendant, 
and  it  is  from  that  standpoint  we  must  test  matters.  There  is  no 
claim  th&t  the  tone  of  Smith's  voice  in  asking  the  question  he  did  of 
the  defendant  was  threatening,  or  indicated  any  hostile  feeling  to- 
ward him.  Two  persons  (Bice  and  Airey)  were  present,  besides 
Smith,  and  defendant  was  in  position  to  have  shown  anything  like 
coercion,  had  such  existed,  by  the  testimony  of  one  or  the  other,  or 
both.  It  is  unquestionable  that  before  what  purports  to  be  the  con- 
fession of  a  person  accused  of  crime  is  introduced  in  evidence  it 
must  be  shown  that  it  was  free  and  voluntary ;  not  made  under  the 
influence  of  fear,  inducements  or  promises.  It  has  been  held  by 
this  and  other  courts  that  the  mere  fact  that  the  confession 
was  made  while  under  arrest  or  imprisonment  to  the  party 
or  parties  arresting  him  or  holding  him  in  legal  cus* 
83 
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tody  is  not  sufflcient  ground  per  se  to  take  from  the 
confession  the  character  of  its  being  free  and  yoluntaiy.  A  confes- 
sion made  under  such  circumstances  and  shown  affirmatively  by 
testimony  to  have  been  made  without  intimidation,  threats,  menaces 
or  inducements  on  the  part  of  the  officer  of  the  law  is  admissible. 
State  vs.  Hash,  12  An.  895;  State  vs.  Monie,  36  An.  513;  State  vs. 
Alphonse,  34  An.  18;  State  vs.  Magee,  36  An.  309;  State  vs.  Meekios. 
41  An.  545;  State  vs.  Hamilton,  42  An.  1205;  State  vs.  Johnson,  47 
An.  1230;  State  vs.  Lewis,  39  An.  1111;  State  vs.  Demareste,  41  An. 
617;  State  vs.  Chambers,  45  An.  37. 

The  fact  that  a  confession  was  made  to  such  persons  and  onder 
such  circumstances  throws  upon  courts  the  duty  of  very  closely 
scrutinizing  the  conduct  of  those  officials  and  making  sure  that  the 
instrumentalities  intended  merely  for  the  vindication  of  the  law 
should  not  be  converted  into  engines  of  oppression  or  wrong.  We 
find  nothini^  in  this  case  to  break  the  force  of  Smith's  declarations, 
under  oath,  that  the  statements  made  to  him  were  free  and 
voluntary,  brought  about  by  neither  fear  nor  inducements.  The 
facts  disclosed  by  the  testimony  that  Berry  when  arrested  was  onder 
the  influence  of  liquor  furnishes  a  probable  reason  for  his  having  so 
indiscreetly  and  injudiciously  acted  so  far  as  his  own  interests  were 
concerned. 

Neither  the  fact  of  defendant's  partial  intoxication,  nor  that  of  bis 
statements  being  made  in  response  to  question  asked  of  him  (State 
vs.  Allen,  37  An.  687;  State  vs.Taswell,  30  An.  886;  State  vs.  McOee, 
36  An.  209),  furnish  in  \&w  legal  grounds  for  excluding  the  confes- 
sion, though  they  may  affect  its  weight  when  before  the  jury.  The 
following  extracts  taken  from  Wharton's  Criminal  Evidence  (9th 
Ed.)  bear  directly  on  the  issues  raised  in  this  case. 

Section  649:  ' 'Confessions  made  to  constables  or  other  arresting 
parties,  or  to  magistrates,  can  not  be  excluded  unless  it  appears  that 
there  was  a  threat  of  harm  or  a  premise  of  worldly  advantage  em- 
ployed by  an  authoritative  person."  R.  vs.  Baldry,  12  Am.  &  Eng.  L. 
and  Eq.  591;  5  Cox.  C.  C.  528;  2  Ben.  C.  C.  430;  Com.  vs.  Stnrtivant, 
117  Mass.  122;  Com.  vs.  Smith,  119  Mass.  805;  Murphy  vs.  People,  63 
N.  Y.  590;  Wolf  vs.  Com.,  30  Qrat.  833;  Aaron  vs.  State,  37  Ala.  106; 
State  vs.  Carlisle,  57  Mo.  102;  State  vs.  Bruce,  33  La.  An.  186;  State 
vs.  Staley,  14  Minn.  105;  State  vs.  McLaughlin,  44  Iowa,  83;  State 
vs.  Ingram,  16  Kas.  14. 
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Section  661:  ^' When  a  party  is  compelled  by  duress  to  make  a 
self  -  disserving  statement,  this  statement  can  not  be  put  ip  evidence 
against  him.  Legal  imprisonment,  however,  does  not  operate  to 
exclade  a  confession  made  during  its  continuance  when  no  threats 
or  promises  are  used.  'Thus,  when  a  prisoner  after  his  arrest,  upon 
being  interrogated,  why  he  had  killed  his  wife,  replied :  '  Because  I 
loved  her,'  and  said  further,  '  I  killed  her  because  she  loved  another 
better  than  me,'  and  also  said  to  a  fellow -prisoner  in  jail,  that  he 
had  killed  her,  but  if  it  was  to  do  again,  he  would  not  do  it;  it  was 
held  that  there  was  nothing  in  the  circumstances  under  which  the 
•confession  was  made  to  render  them  inadmissible.  State  vs.  Free- 
man, 1  Speers  57.  That  the  prisoner's  feet  were  tied  does  not  ex- 
clude.    State  vs.  Patterson,  73  Mo.  695." 

Section  662: 

^' A  confession  is  admissible  when  voluntarily  made  to  the  public 
officer,  even  though  the  prisoner  be  in  custody  of  such  officer, 
unless  the  confession  be  in  some  sense  elicited  by  threats  or  prom- 
ises."    Numerous  authorities  cited. 

Section  663 : 

'*  A  prisoner's  confession  will  not  be  rejected  as  evidence  merely 
because  it  was  made  in  answer  to  a  question  which  assumed  his  guilt. 
Thus,  where  the  officer  who  committed  the  prisoner  on  a  charge  of 
murder,  asked  '  whether  if  it  was  to  do  over  again,  he  would  do  it,' 
and  the  reply  was,  <Yes  sir-ree,  Bob,'  it  was  held  that  both  the  ques- 
tion and  answer  were  admissible  in  evidence,  as  well  as  the  fact  that 
in  making  the  reply  the  prisoner's  *  manner  was  short.'  "  Carroll  vs. 
State,  23  Ala.  29,  and  numerous  other  authorities. 

Section  676 : 

''  The  mere  fact  of  intoxication,  unless  amounting  to  mania,  does 
not  exclude  a  confession  made  during  its  continuance,  even  though 
the  intoxication  was  induced  by  a  police  officer  who  sought  in  this 
way  to  lead  the  prisoner  to  confess.  Confession,  however,  produced 
by  intoxication  is  a  fact  for  the  jury  tending  to  discredit  a  confes- 
sion."    (Authorities  cited.) 

We  find  no  basis  for  holding  that  the  proceedings  of  the  case,  the 
verdict  of  the  jury  and  the  sentence  of  the  court  were  not  in  accord- 
ance with  law  and  evidence. 

The  judgment  of  the  District  Court  must  be  and  it  is  hereby 
affirmed. 
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No.   12,719. 

Chables  E.  Altbr  vs.  Home  Insurance  Company. 

In  case  a  loss  is  occasioned  by  the  fall  of  a  building  through  the  owner's  failare  co 
protect  and  keep  same  iu  a  secure  condition,  he  must  repair  the  same,  and  not 
the  insurance  company,  in  the  absence  of  clear  proof  that  such  loss  is  covered 
by  its  risk. 

APPEAL   from   the    Civil  District  Court  for  the   Parish   of    Or* 
leans.     Th^ard,   J. 


Branch  K.  Miller  for  Plaintiff,  Appellant. 


R,  H,  Browne  for  Defendant,  Appellee. 


Argued  and  submitted  March  25,  1898. 
Opinion  handed  down  June  21,  1898. 
Rehearing  refused  November  21,  1898. 


The  opinion  of  the  court  was  delivered  by 

Wafkins,  J.  This  action  is  for  the  recovery  of  seven  thousand 
five  hundred  and  five  dollars  and  fifteen  cents,  as  the  amootit  of 
damages  which  were  caused  to  the  plaintiff's  property  by  reason  of 
defendant's  alleged  failure  to  have  taken  proper  care  in  the  recon- 
struction, after  its  damage  by  fire,  of  a  portion  of  the  party  wall 
which  separates  it  from  the  adjoining  premises. 

On  the  trial  there  was  judgment  rejecting  the  plaintiff's  demand, 
and  he  has  appealed. 

Briefly  stated,  plaintiff's  demand  is  that  on  July  29,  1889,  defend- 
ant issued  in  his  favor  its  policy  of  insurance  No.  87,204,  whereby 
it  contracted  and  agreed  to  insure  him  against  loss  or  damaf^e  by 
fire  on  the  three- story  brick,  slated  building,  designated  as  No.  80 
South  Peters  street,  between  Poydras  and  Lafayette  streets,  and 
running  through  to  No.  12  Common  street,  in  the  city  of  New  Or- 
leans; that  by  successive  renewals  said  policy  was  kept  alive,  and 
same  was  iu  force  on  June  20,  1892. 

That  during  the  month  of  April,  1892,  while  said  policy  was  in 
force,  said  building  was  injured  and  damaged  by  fire  so  as  to  make 
same  a  total  loss  within  the  terms  of  said  policy. 
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That  dne  demand  was  made  upon  the  defendant  for  indemnity  for 
"the  loss  sustained,  and  that  ne^cotiations  occurred  between  them 
which  resulted  in  an  agreement  with  reference  to  the  loss  by  fire  to 
the  effect  that  in  lieu  of  paying  the  amount  of  loss  sustained  in 
money,  the  defendant  should-  rebuild,  or  reconstruct  said  building, 
placing  it  in  a  good  and  sound  condition. 

That  the  duty  of  reconstructing  said  building  was  not  discharged 
by  the  defendant  in  accordance  with  its  obligation ;  that  the  work  of 
reconstruction  was  negligently  and  faultily  performed. 

That  amongst  the  parts  of  said  building  which,  by  reason  of  the 
damage  received  by  fire,  required  demolition  and  reconstruction,  was 
a  part  of  a  dirision  or  party  wall  between  plaintiff's  property,  No.  80 
South  Peters  street,  and  the  adjoining  building,  No.  78  South  Peters 
street ;  and  that  in  active  violation  of  its  contract  to  repair  the  fire 
damage  done  thereto,  and  reconstruct  same  and  place  it  in  a  safe 
and  sound  condition,  the  defendant  failed  and  neglected  to  take 
down  and  demolish  same,  but  let  it  remain  standing  in  a  weak,  dan- 
gerous and  unsafe  condition,  with  the  purpose  and  intention  of  using 
and  building  on  same  in  the  reconstruction  of  the  edifice  which  was 
damaged  by  fire. 

That  said  party  wall  being  weak  and  entirely  insufficient  to  be  used 
in  such  reconstruction,  it  became  and  was  the  duty  of  the  defendant 
to  have  taken  same  down  and  removed,  and  to  have  erected  a  new, 
sound  and  safe  party  wall  in  its  stead. 

The  plaintiff  then  avers  that  while  the  said  work  of  reconstruction 
was  in  progress  the  said  portion  of  the  party  wall  collapsed  and  fell, 
causing  the  collapse  of  the  adjoining  building.  No.  82  South  Peters 
street,  the  upper  floor  of  which  was  used  as  a  factory,  where  there 
were  at  the  time  a  large  number  of  operatives  employed ;  and  that 
by  said  collapse  two  of  said  female  operatives  were  injured. 

That  two  of  them,  Pauline  Knoop  and  Emma  Steppe,  brought  suits 
against  him  for  damages  for  the  personal  injuries  sustained ;  and  the 
former  recovered  a  judgment  for  one  thousand  five  hundred  dollars, 
and  the  latter  the  sum  of  four  thousand  dollars. 

That  in  the  defence  of  those  suits  he  paid  and  expended  in 
attorney's  fees  the  sum  of  thirteen  hundred  dollars,  and  in  costs  the 
sums  of  three  hundred  and  twenty- three  dollars  and  twenty- five 
<*ents  and  three  hundred  and  eighty  dollars  and  forty -three  cents, 
aggregating  the  amount  claimed  of  the  defendant  in  this  suit. 
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Plaintiff  alleges  that  included  in  its  obligation  to  reconstruct  said 
building  was  the  duty  imposed  upon  the  defendant  of  takinf?  proper 
and  sufficient  precaution,  pending  the  work,  to  prevent  the  collapse 
and  falling  of  said  party  wall  between  Nos.  78  and  80  Sonth  Peters 
street;  and,  also,  to  so  conduct  said  work  of  reconstruction  that  no 
injury  would  thereby  result,  or  be  caused  to  any  third  person. 

That  under  its  contract  the  defendant  did  assume  the  fall  charge 
and  control  of  the  work  of  reconstruction,  in  which  petitioner  took 
neither  part  nor  participation ;  and  that  same  was  at  the  sole  and 
exclusive  risk  of  the  defendant  company  as  a  contractor. 

Plaintiff  finally  avers  that  it  was  by  reason  of  the  defendant's 
breach  of  contract  that  said  accident  was  caused  and  said  damages 
inflicted  upon  the  said  two  female  operatives  aforesaid. 

The  defendant  first  tendered  a  plea  of  prescription  of  twelve 
months  under  the  twelfth  clause  of  its  policy  of  insurance ;  and,  in 
the  alternative,  urges  the  following  defences,  viz. : 

It  admits  the  execution  of  the  aforesaid  policy  of  insorance,  and 
that  it  was  in  full  force  in  1892  when  the  adjoining  building  No.  82 
South  Peters  street  was  destroyed  by  fire. 

It  avers  that  the  walls  of  plaintiff's  building  were  old,  rotten  and 
weak ;  and  having  nothing  to  support  them  they  fell  down,  having 
been  exposed  to  inclement  weather,  causing  the  alleged  damages 
referred  to. 

That  it  subsequently  agreed  by  arbitration  and  compromise  to 
undertake  to  repair  the  front  wall  and  forty  feet  of  the  party  wall, 
through  a  competent  and  skilful  contractor,  and  before  the  work 
could  be  done  it  was  abandoned  by  agreement  with  the  plaintiff  and 
a  settlement  was  then  effected  with  him. 

That  it  denies  that  the  party  wall  was  in  any  manner  damaged  by 
fire,  or  that  it  was  or  became  in  any  manner  responsible  under  its 
contract  to  repair  or  rebuild  the  same,  or  that  it  at  any  time  bad 
charge  or  control  over  the  wall  which  fell  down.  And  it  avers  that 
said  wall  fell,  solely  by  reason  of  its  rotten  and  decayed  condition ; 
and  that  it  was  the  duty  of  the  plaintiff  to  have  taken  care  of  same, 
and  not  suffered  the  damage  to  have  occurred. 

On  the  2dd  of  April,  1892,  a  fire  occurred  in  the  building  No.  80 
South  Peters  street,  in  which  the  Klotz  or  Margaret's  Bakery  was 
kept;  and  that  building  immediately  adjoined  the  building  of  the 
plaintiff  which  the  defendant  had  insured — ^No.  80  South  Peters 
street — there  being  a  party  wall  between  the  two. 
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The  only  apparent  damage  which  No.  80  had  sustained  by  the  fire 
was  an  awning  in  front  of  it  which  had  been  damaged  by  the  falling 
debris  and  the  blistering  of  the  side  of  the  party  wall. 

Soon  after  the  fire,  the  defendant  sent  its  builder  to  examine  the 
building  No.  80,  and  received  a  report  in  conformity  with  the  fore- 
going statement.  That  of  the  party  wall  there  *'  was  actually  some 
forty  feet  down;"  but  the  estimate  made  by  the  expert  shows  about 
sixty -four  feet. 

The  testimony  of  this  expert  builder  and  contractor  that  this  was 
the  only  portion  of  the  party  wall  with  which  either  he  or  the  insur- 
ance company  had  anything  to  da;  that  was  the  only  portion  of  the 
party  wall  which  was  embraced  in  the  agreement  of  the  insurance 
company  to  rebuild. 

It  shows  that  the  front  wall  of  No.  82  was  demolished  as  low 
down  as  the  second  story. 

The  weight  of  the  evidence  shows  that  the  party  wall  was  quite  an 
old  one;  and  that  it  was  very  poorly  anchored,  and  so  badly  cracked 
that  holes  or  fissures  could  be  seen  through  them. 

That  as  a  result  of  the  fire,  the  joists  and  rafters,  by  means  of 
which  the  building  No.  82  had  been  connected  to  that  of  the  plain- 
tiff, were  all  drawn  out  or  torn  out  by  the  demolition  of  the  building 
as  a  result  of  the  fire. 

It  further  shows  that  in  this  condition  the  wall  was  suffered  to 
remain  standing  for  several  days,  and  while  the  weather  was  rainy 
and  bad — the  fall  occurring  on  the  20th  of  June,  subsequent  to  the 
fire. 

The  contractor  states  that  he  had  charge  of  no  portion  of  the 
plaintiff's  building  except  that  above  described;  and  that  after  he 
took  charge  of  it,  he  '*  shored  up  the  timbers,  fioor- beams,  and  the 
roof." 

He  says  the  estimated  cost  of  the  repairs  was  fourteen  hun- 
dred dollars,  and  that  for  that  price  the  repairs  of  the  party  wall 
were  undertaken,  and  that  his  instructions  from  the  insurance  com- 
pany were  to  build  the  number  of  feet  of  wall  indicated. 

That  he  had  no  charge  or  control  of  any  other  portion  of  the  wall. 

This  witness  was  asked  this  question,  viz.  : 

''Q.  What  portion  of  the  wall  was  it?  Was  it  immediately  con- 
tinuous from  where  you  had  agreed  to  repair,  or  was  it  a  section 
beyond  that? 
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*'  A.  It  was  a  section  beyond  that." 

The  testimony  shows  that  the  portion  of  the  wall  which  the  insur- 
ance company  was  engaged  in  repairing  fell  during  the  latter  part  of 
May,  and  dnrlog  the  time  the  workmen  were  engaged  in  effecting 
the  reconstruction  thereof,  the  rear  portion  of  the  wall  fell — that  is, 
about  the  20th  of  June. 

Oonsequently  it  is  evident  that  very  nearly  two  months  had 
elapsed  between  the  date  of  the  fire,  which  occurred  on  the  23d  of 
April,  1892,  and  the  time  when  the  falling  of  the  party  wall  occurred, 
which  did  the  injury  for  which  the  plaintiff  seeks  to  recover  dam- 
ages, namely,  June  20,  1892. 

It  is  equally  evident  and  indisputable  that  very  nearly  six  weeks 
intervened  between  the  date  of  the  fire  and  that  of  the  falling  of  the 
portion  of  the  party  wall  which  the  insurance  company  undertook  to 
repair.  It  is  shown  by  all  the  evidence  upon  the  subject  that  during 
this  interval  of  time  there  were  frequent  and  heavy  rains ;  and  that 
on  the  20th  of  June,  when  the  rear  portion  of  the  party  wall  fell, 
the  rain  was  so  continuous  that  the  contractor's  workmen  were 
necessitated  to  do  their  work  between  showers. 

The  weight  of  the  testimony  is  to  the  effect  that  the  aforesaid  rear 
portion  of  the  party  wall  was  in  no  way  properly  shored  up  or 
secured. 

In  our  opinion  the  decisions  of  this  court  in  Kuoop  vs.  Alter,  47 
An.  670,  and  Steppe  vs.  Alter,  48  An.  363,  virtually  decide  this  case 
against  the  plaintiff.  This  suit  is  instituted  for  the  express  purpose 
of  obtaining  from  the  insurance  company  a  repetition  of  the  dam  - 
ages  he  was  condemned  to  pay  to  the  plaintiffs  therein. 

The  records  and  opinions  in  those  cases  show  that  the  defence  of 
Alter  was  an  attempt  to  fix  the  whole  responsibility  upon  the  insur- 
ance company  for  the  damage  which  was  inflicted  upon  the  plaintiffs 
therein,  and  considering  that  this  court  fixed  the  responsibility 
directly  upon  him  the  duty  is  placed  upon  him  in  this  case  to  either 
demonstrate  the  error  or  incorrectness  of  those  decisions,  or  by 
additional  evidence  show  that  those  cases  would,  in  all  likelihood, 
have  been  differently  decided  had  such  additional  evidence  been 
before  the  court  when  such  decisions  were  rendered. 

But  in  our  conception  plaintiff  has  done  neither. 

This  we  think  sufficiently  appears  from  the  portions  of  the  evidence 
which  is  herein  cited,  and  those  portions  to  which  reference  is  made. 
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The  portion  of  the  party  wall  which  the  insurance  company  agreed 
with  Alter  to  repair  and  reconstruct  only  fell  down  on  the  23d  of 
May«  and  the  fire  occurred  on  the  2dd  of  April  previously.  It  is  not 
•claimed  that  the  insurance  company  had  come  under  any  obligation 
to  the  plaintiff  for  the  reparation  of  any  damage  prior  to  the  date 
first  mentioned. 

It  is  not  shown  that  the  plaintiff  did  anything  in  the  meanwhile  to 
protect  his  own  wall,  but  it  is  afl9rmatively  shown  that  he  left  it  in 
an  unsafe  and  unprotected  condition. 

It  is  shown  that  the  rear  portion  of  the  party  wall,  the  fall  o^ 
which  occasioned  the  damage  complained  of,  occurred  on  the  20th  of 
June  following  the  first  break  in  the  wall,  and  that  that  portion  of  the 
wall  had  been,  up  to  that  time,  apparently  safe  and  entirely  intact, 
and  was  not  in  the  possession  or  under  the  control  of  the  defendant's 
contractor. 

That  said  rear  portion  of  the  party  wall  was  not  embraced  in 
or  covered  by  the  agreement  and  compromise  between  the  plaintiff 
and  defendant,  and  consequently  its  reconstruction  was  never  con- 
templated by  either  of  them. 

In  the  Knoop  case  our  opi  ^lon  states : 

"It  is  not  shown  by  the  evidence  that  the  insurance  company  had 
undertaken  to  repair  the  wall  which  caused  the  damage. 

'*  On  the  contrary,  the  repairs  were  limited  to  the  front  portion, 
the  forty  feet  which  had  previously  fallen.  The  contract  between 
■the  insurance  company  and  the  builder  was  to  rebuild  from  the  front 
to  the  rear,  a  distance  which  did  not  include  the  standing  wall,  from 
which  it  does  not  appear  that  (Alter)  withheld  his  assent." 

Again : 

'*  Primarily,  every  one  should  keep  his  building  in  repair  so  that, 
-damage  may  not  be  occasioned  by  the  ruin."  0.  C.  670,  pp.  673,  574. 

That  principle  of  the  Oode  is  reinforced  by  the  opinion  of  this 
•court  in  Insurance  Oompany  vs.  Werlein,  42  An.  1046. 

On  careful  investigation  of  the  law  and  evidence  we  are  satisfied 
that  this  case  was  correctly  decided  in  the  court  below. 

Judgment  affirmed. 

Hehearing  refused  Novembei'21,  1898. 
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No.   12,961. 

State  op  Louisiana  vs.  Lum  Williams. 


M  ^iS       QaestiODS  of  fact  occurring  in  tbe  course  of  the  trial  in  the  court  below,  and 
'bo  1322\  which  are  therein  assigned  as  error  by  counsel  for  the  accused,  are  not  exam- 

\^   335\  inable  In  tlie  Supreme  Court. 
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N  APPEAL  from  the  Ninth  Judicial  District  Court  for  the  Parish 
of  De  Soto.     Hall,  J, 


M.  J.    Cunningham,  Attorney  General,  and  J,  B.  Lee,  District  At- 
torney, for  Plaintiff  and  Appellee. 


J.  D,  Roach  for  Defendant  and  Appellant. 


Submitted  on  briefs  November  26,  1898. 
Opinion  handed  down  December  5,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkens,  J.  The  defendant  was  charged  with  and  found  guilty  of 
the  crime  of  incest,  and  sentenced  to  imprisonment  in  the  peni- 
tentiary for  the  period  of  fifteen  years,  and  from  the  verdict  and  sen- 
tence he  prosecutes  this  appeal. 

In  the  court  below  deiendant's  counsel,  ex  indu9tr%a,  filed  an 
assignment  of  errors  and  retained  one  bill  of  exceptions;  and  in  this 
court  he  has  filed  a  plea  of  prescription,  and  also  a  plea  to  the  jaris- 
diction  of  this  court. 

The  charge  of  the  bill  of  indictment  is,  that  the  defendant,  on  the 
18th  of  May,  1898,  <<  then  and  there  being  the  father  of  Mary  Will- 
iams, and  within  the  prohibited  degree,  did  unlawfully  and  feloni- 
ously and  knowingly  cohabit  with  the  said  Mary  Williams,  withoat 
marriage,  the  same  being  prohibited,  and  commit  the  crime  of 
incest,"  etc. 

As  the  record  shows  that  the  indictment  was  returned  into  court 
and  filed  therein  upon  the  4th  of  August,  1898,  it  is  clear  that  the 
pleas  of  prescription  of  six  and  twelve  months  which  are  leveled  at 
the  indictment  are  not  sustainable  oo  the  face  of  the  same ;  and  it  is 
manifest  from  the  extract  which  we  have  made  from  the  indictment 
that  this  court  possesses  jurisdiction  of  the  prosecution. 
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But  the  trend  of  coansel's  argnment  is,  that  the  testimony  addnced 
at  the  trial  tended  to  show  that  the  crime,  if  any  was  committed  by 
the  accused,  was  committed  while  the  parties  to  the  criminal  act 
resided  in  the  State  of  Texas,  and  therefore  beyond  the  jarisdiction 
of  the  court  of  flrst  instance ;  or,  if  within  its  jarisdiction,  then  that 
the  testimony  showed  that  snch  acts  were  committed  more  than 
twelve  months  prior  to  the  finding  of  the  indictment. 

This,  we  take  it,  is  the  purport  of  the  fl|rst  paragraph  of  the  bill  of 
exceptions,  though  it  is  somewhat  inartistically  drawn. 

The  second  paragraph  is  to  the  effect  that  the  trial  judge  errone- 
onsly  allowed  a  verdict  to  be  entered  *'  on  the  testimony  of  Savan- 
nah Williams,  whose  declarations  were  at  variance  with  the  charge 
of  the  court  as  to  time,  place  and  residence,"  etc. 

To  this  bill  of  exceptions  the  judge  appends  the  statement  that 
^^  the  verdict  was  not,  so  far  as  the  court  knows,  based  upon  (the 
testimony)  of  Savannah  Williams,  as  there  was  ample  evidence  to 
support  the  verdict  exclusive  of  hers." 

This  declaration  satisfactorily  disposes  of  the  defendant's  bill  of 
exceptions. 

The  assignment  of  errors  which  was  filed  in  the  court  below  pre- 
sents no  question  of  which  this  court  can  take  cognizance,  as  they 
appertain  exclusively  to  matters  dehors  the  record,  and  have  par- 
ticular pertinency  to  the  testimony  which  was  adduced  before  the 
jury  vel  non. 

The  two  motions  for  the  allowance  of  a  new  trial  proceed  some- 
what upon  the  same  line,  and  further  assign  the  discovery  of  new 
and  additional  evidence;  but  the  defendant's  counsel  did  not  make 
the  evidence  relied  upon  as  having  been  newly  discovered  a  part  of 
the  record  by  annexing  same  to  a  bill  of  exceptions  taken  and 
reserved  to  the  ruling  of  the  judge,  and  for  that  reason  we  decline 
to  consider  and  pass  upon  the  same. 

On  the  state  of  the  record  as  presented  there  is  no  relief  which 
we  can  give  to  the  accused. 

Judgment  affirmed. 
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ifS^^  No.  12,920. 

fio  1324'  The  State  of  Louisiana  vs.  Justin  Oanciennb. 

fi2o  eiS 

'  It  is  not  error  of  tbe  trial  Judge  to  refuse  permission  to  counsel  for  the  accused, 

to  address  his  argument  to  tbe  Jury  in  the  Freuch  languge  on  the  ground  that 
it  was  their  mother  tongue,  the  Jurors  haying  been  examined  on  their  voir  dirt 
and  cross-examined  in  the  English  language  and  without  objection  on  the 
part  of  the  accused,  and  all  the  witnesses  for  the  State  and  for  the  defenee 
having  been  interrogated  and  cross-Interrrogated  In  Englieh. 
It  is  not  error  of  the  trial  Judge  to  exercise  control  of  counsel  for  the  accused 
with  regard  to  the  extent  of  his  cross-examination  of  a  Juror  on  his  voir  dirt,  if 
same  be  reasonably  exercised. 
If  in  point  of  fact  the  discretion  of  the  trial  Judge  has  been  erroneously  exer- 
cised iu  this  regard,  the  accused  has  no  ground  of  complaint  if  the  record  dis- 
closes that  he  was  not  thereby  compelled  to  take  on  tbe  panel  an  obnoxious 
Juror  who  voted  in  favor  of  his  conviction  during  the  deliberations  of  the 
Jury. 
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N  APPEAL  from  the  Eighteenth  Judicial  District  Court  for  the 
Parish  of  Lafourche.     Caillouet^  J. 


M.  J.  Cunningham^  Attorney  General,  and  L.  C.   Moiacj  District 
Attorney,  for  Plaintiff,  Appellee. 


Clay  Knobloch  and  Howell  &  Martin  for  Defendant,  Appellant. 


Argued  and  submitted  November  12,  1898. 
Opinion  handed  down  December  5,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Originally  the  defendant  was  indicted  for  the  crime 
of  having  murdered  his  wife,  was  found  guilty  of  manslaughter,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  a  term  of  eigh- 
teen months;  and  from  the  verdict  and  sentence  he  snccessfnlly 
prosecuted  an  appeal  to  this  court — the  cause  having  been  remanded 
for  a  new  trial.    60  An. 

On  tbe  second  trial  in  the  lower  court,  the  jury  again  found  him 
^ilty  of  manslaughter,  and  being  again  sentenced  to  the  same 
period  of  imprisonment,  he  prosecutes  a  second  appeal  therefrom. 

It  is  discoverable  from  our  original  opinion,  and  the  recitals  of 
fact  which  are  therein  extracted  from  the  various  bills  of  exception. 
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that  the  defence  of  the  accased  was  twofold:  (1)  that  having  sud- 
denly taken  his  wife  in  the  act  of  adultery  with  one  Delatto,  in  hi^ 
defendant's  own  house  and  upon  his  bed,  he  was  precipitated  into 
such  a  state  of  mental  excitement  and  fury  as  to  have  rendered 
him  unaccountable  for  her  homicide;  (2)  that  having  under  the 
circumstances,  fired  on  Delatto,  his  wife  seized  his  (defendant's) 
hand  and  arms,  and  attempted  to  disarm  him  (she  being  the  more 
powerful  of  the  two),  and  called  Delatto  to  come  to  her  assistance^ 
and  that  they  would  kill  him,  he  was  entitled  to  introduce  evidence 
tending  to  establish  the  plea  of  self-defence. 

It  is  also  discoverable  from  our  opinion  that  the  trend  of  all  the 
defendant's  bills  of  exceptions  was  in  the  direction  of  these  two 
defences ;  and  further,  that  whilst  the  fact  of  having  caught  his  wife 
in  the  act  of  adultery  was  not  a  justification  of  the  defendant's 
homicide  of  his  wife,  yet,  it  was  sufficient  to  relieve  him  of  the 
charge  of  being  technically  the  aggressor  in  the  fray,  and  render 
proof  of  self-defence  admissible. 

On  this  question  we  quote  the  following  from  our  opinion,  viz. : 

<«  We  think  there  is  a  difference  between  the  case  of  a  person  who, 
having  originally  no  immediate  cause  of  provocation  himself,  should 
originate  a  difficulty,  which,  in  its  after  phases,  would  lead  to  hia 
killing  the  person  whom  he  led  into  it,  and  that  of  a  man  who,  en* 
tering  his  own  home,  is  there  brought  to  face  a  scene  calculated  to 
throw  him  into  a  condition  of  frenzy,  under  the  influence  of  which 
he  commits  an  act  which,  though  not  legally  excusable,  comes  near 
the  border  line  of  justification. 

*'  We  think  the  situation  was  such  as  to  justify  us  in  referring  the 
origin  of  the  difficulty  to  the  wife  and  her  paramour  as  the  aggres- 
sors, sufficiently  so  to  open  the  door  to  submission  to  a  jury  of  the 
plea  of  '  self-defence,'  when  in  one  of  the  after  phases  of  the  diffi- 
culty the  husband's  life  had  been  placed  in  danger  by  one  of  them, 
and,  in  order  to  save  the  same,  he  had  killed  the  party  making  the 
killing  necessary. 

*^  We  think  the  rigor  of  the  rule  which  the  court  refers  to  should 
be  relaxed  in  a  case  of  this  character,  and  that  the  matter  of  self- 
defence  should  have  been  submitted  to  the  jury,  to  be  by  it  passed 
upon  under  the  whole  evidence,  and  that  the  excluded  testimony 
could  legally  have  formed  part  of  it." 

The  foregoing  sufficiently  indicates  the  reasons   this  court  enter- 
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tained  for  having  set  aside  the  verdict  of  the  jury  and  granted  a 
new  trial ;  and  when  the  case  went  back  to  the  lower  court  and  the 
new  trial  was  had,  the  qaestion  of  jastiflcation  was  eliminated,  and 
the  testimony  in  support  of  self-defence  was  admitted  and  heard  by 
the  jury — the  trial  judge  having  given  the  jury  instructions  in  his 
general  charge  relative  to  the  law  of  self-defence. 

I. 

The  first  bill  of  ezcptions  which  attracts  attention  is  that  directed 
to  the  trial  judge's  refusal  to  allow  the  defendant's  leading  counsel 
to  address  the  jury  in  the  French  language — it  being  therein  assigned 

(1)  that  the  mother  tongue  of  every  member  of  the  jury  is  French ; 

(2)  the  mother  tongue  of  the  judge  is  French;  (3)  the  mother 
tongue  of  the  defendant's  counsel  is  French;  (4)  and  that  the  dis- 
trict attorney  understands  French  better  than  a  majority  of  the 
petit  jury  understands  English. 

This  request  having  been  objected  to  by  the  district  attorney,  and 
the  objection  having  been  sustained,  the  court  assigned  as  the  rea- 
son for  his  ruling,  inter  altos,  that  the  district  attorney  ''did  not 
understand  the  French  language  sufficiently  well  to  follow  the  argu- 
ment of  counsel  (for  the  defendant)  ;"  but  that  the  district  attorney 
stated  to  the  counsel,  that  if  he  *'  wanted  to  state  certain  things,  or 
parts  of  bis  argument  in  French,  and  would  inform  him,  district 
attorney,  in  English  of  the  meaning  thereof,  that  he  would  make  no 
objection  to  such  proceedings." 

The  judge  then  stated  that  his  ruling  was  to  the  effect  that  upon 
objection  being  made  by  either  counsel,  ''  the  proceedings  would 
have  to  be  carried  on  in  English,  the  language  of  the  Coostitution." 

He  further  stated,  ''  that  up  to  that  time  all  the  proceeding  in  the 
trial  had  been  carried  on  in  English;  that  the  jarors  had  all  been 
examined  in  English  on  their  voir  dircy  and  answered  satisfactorily ; 
that  the  witnesses  had  been  examined,  and  testified  in  English ;  and 
that  no  question  had  been  raised  that  the  jurors  did  not  understand 
the  English  language  sufficiently  to  sit  on  the  case.  That  from  the 
examination  of  the  jurors  on  their  voir  dire,  the  court  was  satisfied 
that  they  understood  the  English  language  well  enough  to  try  the 
case,  and  nothing  transpired  daring  the  whole  trial  to  cause  (him)  to 
change  that  opinion." 

This  statement  by  the  court  is  a  full  and  complete  answer  to  the 
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objections  of  counsel ;  and  we  are  of  the  opinion  that  the  ruling  was 
correct.  The  only  ground  npon  which  coansel  conld  have  reasonably 
based  his  claim  was,  that  the  jary  understood  the  English  language 
so  imperfectly  they  would  be  unable  to  appreciate  or  fully  compre- 
hend an  argument  in  same ;  but  as  the  same  reason  applied  with 
«qual  force  to  the  interrogation  and  cross -interrogation  of  the  jurors 
themselves  and  of  the  witnesses,  it  must  be  necessarily  assumed  that 
their  knowledge  of  English  was  sufficient  for  all  necessary  purposes. 
Otherwise  they  could  not  have  understood  and  appreciated  the 
reading  of  the  indictment,  which  is  couched  in  English  and  not  in 

French. 

II. 

The  second  bill  of  exceptions  relates  to  the  refusal  of  the  judge  to 
give  to  the  jury  the  following  special  charge,  viz. : 

''When  the  intellectual  power  of  a  person  to  resist  is  for  the  time 
•obliterated  through  an  overwhelming  violence  of  mental  disease,  he 
is  not  a  responsible  moral  agent ;  but  if  he  had  power  of  mind  enough 
to  be  conscious  of  what  he  was  doing  fit  the  time  the  homicide  occurred 
— if  you  find  that  the  accused  killed  his  wife,  and  that  he  could  distin- 
guish between  right  and  wrong — he  is  responsible." 

The  judge  assigns  as  the  reason  for  his  refusal  to  so  charge  the 
jury,  ''that  even  if  the  requested  charge  be  good  law,  it  had  no 
earthly  application  to  the  facts  of  the  case  at  bar,  and  to  have  charged 
it  to  the  jury  would  have  been  to  confuse  them  unnecessarily." 

The  judge  then  makes  reference  to  a  similar  charge  which  was 
requested  by  counsel  for  the  accused  at  the  former  trial,  and  the 
view  taken  of  it  in  our  opinion,  and  then  says : 

"  It  might  be  noted,  en  passant^  that  there  was  not  before  the  jury 
the  slightest  evidence  of  the  accused  suffering  at  the  time  from  any 
mental  disease.  He  was  excited  at  the  time,  naturally,  but  not  to 
such  an  extent  as  not  to  note  what  transpired ;  for,  as  stated  before, 
he  testified  minutely  and  in  detail  upon  the  subject.  He  did  not 
-claim  that  he  was  jealous,  but  did  say  that  he  never  suspected  his 
wife  of  wrong- doing  before." 

The  charge  requested  involves  the  law  of  insanity,  and  inasmuch 
JLS  the  judge  states  that  such  a  charge  was  wholly  inapplicable  to  the 
proven  facts  of  the  case,  he  was  right  in  refusing  to  give  the  charge, 
this  court  being  conclusively  bound  to  accept  the  judge's  statement 
as  to  what  the  testimony  was  on  the  trial. 
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III. 

The  next  bill  of  exceptions  challenges  the  correctness  of  the  fol  - 
lowing  extract  from  the  general  charge,  viz. : 

''If  yon  find  from  the  evidence  that  the  accused  nnlawfnlly  kUled 
his  wife,  the  person  described  in  the  indictment,  and  that  he  was 
not  justified  in  self-defence  in  doing  the  killing,  your  verdict  should 
be  guilty,"  etc. 

Same  is  alleged  to  be  incorrect  in  two  particulars,  (1)  in  that  it 
trenches  upon  the  facts  adduced  on  the  trial,  and  (2)  that  it  was 
equivalent  to  instructing  the  jury  ''  that  the  only  lawful  defence  in 
cases  of  homicide  is  self-defence,  and  practically  instructing  the 
jury  that  self-defence  was,  in  point  of  fact,  the  only  defence  in  the 
case  at  bar,  thus  instructing  them  to  exclude  and  reject  any  other 
defence  made  in  the  case." 

The  court,  in  its  reasons,  reiterates  the  facts  of  the  case  aa  they 
have  been  substantially  related  in  other  bills  of  exception  which 
were  reserved  at  the  two  trials,  and  stated,  as  we  have  previenaly 
said,  that  there  were  but  two  substantial  defences  set  up  by  the 
accused,  (1)  justification,  and  (2)  self-defence,  and  as  the  former 
had  been  eliminated,  the  latter  remained  practically  as  the  only  one. 

He  further  stated  that,  '*  as  a  matter  of  fact,  self-defence  was  the 
only  defence  set  up  in  this  case  by  the  accused  himself  when  he 
testified  in  the  case,  as  will  be  more  fully  seen  by  reference  to  his 
testimony  certified  to  the  appellate  court,  in  the  court's  reasons  for 
refusing  the  requested  charge  on  the  doctrine  of  insanity,  to  which 
reference  is  here  made." 

The  charge  seems  to  us  to  have  been  entirely  appropriate  under 

the  circumstances  and  situation  of  the  case ;  and  in  our  appreciation 

of  the  language  in  which  it  is  couched,  it  does  not  trench  upon  the 

facts. 

IV. 

The  next  bill  of  exceptions  relates  to  the  action  of  the  trial  judge 
in  preventing  the  leading  counsel  from  continuing  an  examination  of 
a  juror  on  his  voir  dire  which  had  been  commenced  by  his  associate 
counsel. 

The  bill  relates  that  after  the  juror  had  been  examined  by  the 
District  Attorney,  and  he  had  been  cross- examined  by  one  of  the 
associate  counsel  for  the  defendant,  the  leading  counsel  for  the  de- 
fendant ''  began  to  ask  a  question  of  the  juror,  and  before  he  could 
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complete  the  qnestioo,  or  remotely  disclose  the  sense,  purport,  rele- 
▼ancy  or  pertinency  of  the  question,  the  trial  jndge  stopped  said 
counsel,  and  spoke  as  follows :  *  This  examination  has  gone  far 
enongh;  the  conrt  is  satisfied  that  the  jnror  is  a  competent  juror.'  '^ 

The  response  of  the  judge  is,  that  when  the  leading  counsel  for 
the  accused  began  to  interrogate  the  juror,  he  assumed  that  hia 
examination  would  be  a  continuation  upon  the  9ams  line  on  which 
bis  associate  counsel  had  already  interrogated  him  ''and  interrupted 
counsel  by  announcing  that  the  examination  had  proceeded  far 
enough,  and  that  he  waA  satisfied  of  the  juror's  competency." 

That  when  the  counsel  protested  against  this  interruption,  ***the 
court  informed  counsel  that  it  was  under  the  impression  that  he  waa 
about  to  continue  the  examination  on  the  same  line  on  which  hia 
colleague  had  just  examined  the  juror,  on  which  point  it  was  of 
opinion  that  the  examination  had  gone  far  enough ;  but  that  if  the 
conrt  was  mistaken  in  its  assumption,  and  if  counsel  was  about  to 
examine  the  jnror  on  other  poinU^  he  coald  proceed  with  his  exami- 
nation. Counsel  then  remarked  that  it  was  too  late,  that  his  bill 
was  taken;"  and  he  then  challenged  the  juror  peremptorily. 

The  jndge  then  adds  this  statement,  viz. : 

"Thereafter  the  accused  exhausted  his  peremptory  challenges, 
there  being  at  the  time  said  challenges  were  exhausted  eleven  jurora 
already  accepted  and  sworn ;  and  the  jnror  Philip  Pitre  was  the  only 
juror  accepted  and  sworn  after  said  peremptory  challenges  had  been 
exhausted.  This  juror,  Philip  Pitre,  upon  the  polling  of  the  jury, 
after  the  jury  returned  with  their  verdict,  upon  being  asked  the 
question,  'Is  guilty  your  verdict?'  answered  'No.'  It  thus  appears 
that  even  if  the  court  should  have  abused  its  discretion  in  stopping 
the  further  examination  of  the  jnror  in  the  matter  complained  of, 
the  accused  is  not  In  a  position  to  take  advantage  of  it,  as  he  has 
suffered  no  injury,  the  only  juror  forced  on  him  voting  against  find* 
ing  him  guilty.'* 

In  our  opinion,  the  answer  of  the  judge  to  the  complaint  urged  by 
counsel  is  complete,  for  the  reason  that  the  trial  judge  is  vested  with 
the  fullest  discretion  in  the  control  and  management  of  the  proceed- 
ings at  the  trial,  and  is  necessarily  the  proper  person  to  determine 
the  latitude  to  be' allowed  the  cross  examination  of  the  juror  on  his 
voir  dire. 

On  this  ground,  we  approve  the  ruling  of  the  trial  judge. 
84 
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The  next  bill  of  exceptions  relates  to  the  refusal  of  the  trial  jad^ 
to  give  to  the  jary  the  following  special  charge,  viz. : 

"  The  bnrden  of  proof  throughout  the  trial  is  on  the  State,  and  the 
State  must  establish  every  fact  required  by  the  law  to  prove  the  ^ailt 
of  the  accused ;  one  of  these  essential  facts  is  that  the  accused  was  of 
sound  mind  and  discretion  at  the  time  the  homicide  was  committed. 
This  fact,  however,  can  be  established  by  presumptive  as  well  as 
by,  direct  evidence.  The  law  presumes  every  man  to  be  of  sound 
mind,  until  the  contrary  is  shown  by  good  and  sufficient  evidence. 
If  ttfe  evi  dence  raises  in  your  minds  a  reasonable  doubt  as  to  the 
sanity  of  the  defendant  at  the  time  the  homicide  was  committed, 
if  you  find  any  such  homicide  was  committed,  and  such  doubt 
reasonably  and  necessarily  arises  from  the  evidence,  then  it  becomes 
your  duty  to  give  the  benefit  of  the  doubt  to  the  accused,  and  acquit." 

The  Judge  declined  to  so  charge  the  jury,  because  it  was  altogether 
inapplicable  to  the  proven  facts  in  the  case. 

The  foregoing  bill,  in  its  entirety,  is  quite  similar  to  the  one  which 
is  discussed  in  paragraph  II  of  this  opinion,  and  the  views  we  have 
therein  expressed  are  strictly  applicable  thereto. 

The  foregoing  are  all  the  bills  of  exception  we  have  found  in  the 
record.  There  was  a  motion  for  new  trial  and  one  in  arrest  of  judg- 
ment, but  as  no  bills  of  exceptions  were  retained  to  their  refusal,  we 
can  not  deal  with  them  at  all. 

Judgment  affirmed. 


No.  12,896. 
State  of  Louisiana  vs.  Abram  Wimbebly. 

The  ruling  of  this  court  in  State  vs.  Favre,  No.  12,689  (60tb  An.,  not  yet  reported),  la 
reiterated  Jind  affirmed. 
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E.  P.  Veazie  for  Defendant  and  Appellant. 


Submitted  on  briefs  November  26,  1898. 
Opinion  handed  down  December  6,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  was  indicted  for  the  crime  of  murder, 
convicted  of  manslaughter  and  sentenced  to  seven  years'  imprison- 
ment in  the  penitentiary;  and  from  the  verdict  and  sentence,  he 
prosecutes  this  appeal. 

The  defendant's  counsel  rests  his  claim  to  relief  on  the  ground  that 
the  trial  judge  erroneously  refused  to  sustain  his  motion  to  quash  the 
indictment. 

We  make  the  subjoined  extract  from  the  brief  of  the  Attorney 
General  as  fairly  stating  the  point  at  issue,  viz. : 
^  *<  On  June  17,  he  filed  a  motion  to  quash  the  indictment  on  the 
ground  that  the  OonstJtution  of  1898  was  unconstitutional,  illegal, 
null  and  void,  because  it  is  an  amendment  to  the  Oonstitution  of 
1879,  and  was  not  adopted  by  the  Legislature  and  subsequently  rati- 
fied by  the  people,  as  provided  in  Art.  266  of  the  Oonstitution  of 
1879;  and  on  the  further  ground,  in  the  alternative,  that  the  indict- 
ment is  null  and  void,  because  the  grand  jury  which  found  the  bill 
was  not  composed  of  sixteen  persons  as  provided  by  Act  99  of  1896, 
but  was  composed  of  only  twelve  persons,  which  composition  was 
irregular  and  null,  because  Art.  117,  par.  2,  of  the  Oonstitution  of 
1898  had  never  become  executory — the  Legislature  having  made  no 
provision  to  put  same  in  force  by  providing  for  the  drawing  of  juries 
thereunder." 

» 

The  same  questions  were  presented  and  decided  adversely  to  the 
defendant's  contention,  in  State  vs.  Favre,  No.  12,897,  50  An.,  not 
yet  reported. 

For  the  reasons  which  are  therein  assigned,  the  ruling  of  the  trial 
judge  is  approved. 

Judgment  affirmed. 
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.     V. 

The  next  bill  of  exceptions  relates  to  the  refusal  of 
to  give  to  the  jary  the  following  special  charge,  viz. : 

<<  The  burden  of  proof  throughout  the  trial  is  on  th^ 
State  must  establish  every  fact  required  by  the  law  to 
of  the  accnsed ;  one  of  these  essential  facts  is  that  thd 
sound  mind  and  discretion  at  the  time  the  homicide 
This  fact,  however,  can  be   established  by  presumpt^ 
by,  direct  evidence.    The  law  presumes  every  man 
mind,  until  the  contrary  is  shown  by  good  and  snffi 
If  ttfe  evi  dence  raises  in  your  minds  a  reasonable 
sanity  of  the  defendant  at  the  time  the  homicide 
if  you   find  any  such  homicide   was  committed,    £^1 
reasonably  and  necessarily  arises  from  the  evidence,   A* 
your  duty  to  give  the  benefit  of  the  doubt  to  the  accuse 

The  judge  declined  to  so  charge  the  jury,  because  it^ 
inapplicable  to  the  proven  facts  in  the  case. 

The  foregoing  bill,  in  its  entirety,  is  quite  similar  ' 
is  discussed  in  paragraph  II  of  this  opinion,  and  tb 
therein  expressed  are  strictly  applicable  thereto. 

The  foregoing  are  all  the  bills  of  exception  we 
record.    There  was  a  motion  for  new  trial  and  on* 
ment,  but  as  no  bills  of  exceptions  were  retained 
can  not  deal  with  them  at  all. 

Judgment  affirmed. 


No.  12,896. 
State  op  Louisiana  vs.  Abram  V 

The  ruling  of  this  conrt  In  State  vs.  Favre,  No.  13.689  (60 
reiterated  4in(l  afllrmed. 
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M.  J.  Cunningham,  Attorney  General,  am 
Attorney,  for  Plaintiff,  Appellee. 
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secured  the  payment  of  said  note  by  the  execation  of  an  act  of 
mortgage  upon  property  in  the  city  of  Birmingham,  Ala.,  and  that 
Bubseqnently  said  note  and  mortgage  were  delivered  to  Philip 
Thompson,  and  he  pledged  same  to  the  complainant  as  a  collateral 
security  for  the  loan  of  said  sum  of  four  thousand  seven  hundred 
dollars.  That  at  the  maturity  thereof  said  note  was  not  paid,  and 
that  complainant  caused  same  to  be  protested  as  to  both  Moore  and 
Thompson;  and  that  same  is  due  for  the  full  amount  thereof,  prin- 
cipal and  interest,  and  that  it  is  the  owner  thereof. 

That  the  law  day  of  said  mortgage  was  the  day  said  note  became 
due,  and  same  having  passed  and  the  debt  thereby  secured  not  hav- 
ing been  paid,  the  property  described  is  liable  for  said  debt,  and 
complainant  has  the  right  to  have  the  same  to  satisfy  the  lien  created 
by  the  mortgage. 

The  prayer  of  the  bill  of  complaint  is,  that  the  court  take  jaris* 
diction  of  the  cause,  that  Moore  and  Thompson  be  made  parties 
defendant;  thao  it  be  referred  to  the  register  to  ascertain  and  report 
what  amount  is  due  complainant,  principal,  interest  and  cosia; 
**  that  the  property  be  sold  to  pay  the  same,  and  if  there  be  a  de- 
ficiency, that  personal  decree  be  rendered  therefor;"  and  that  com- 
plainant have  such  other  and  further  relief  as  may  seem  to  the  court 
meet  and  proper. 

Of  the  filing  of  this  bill  due  notice  was  given  by  publication;  and 
upon  the  failure  of  either  of  the  defendants  to  appear  and  answer  or 
demur  to  the  bill  a  decree  pro  confesso  was  entered  against  each  of 
them,  and  a  decree  of  reference  was  duly  rendered,  and  thereupon 
a  decree  of  sale  of  the  mortgaged  property  was  pronounced. 

But  the  decree  of  sale  contained  this  stipulation,  viz. : 

*<  That  this  decree  be  not  executed  for  eighteen  months  unless  com- 
plainant enter  into  bond  in  the  sum  of  three  thousand  dollars,  pay- 
able to  and  approved  by  the  register,  and  conditioned  as  required 
by  Sec.  8496  of  the  Code  of  Alabama,"  etc. 

At  this  stage  of  the  proceedings  the  two  defendants,  Moore  and 
Thompson,  voluntarily  executed  the  following  written  instrument, 

viz.: 

<<  Parish  of  Orleans,  Statb  of  Louisiana. 
«  To  the  Hon,  Thomas  Cobba,  Chancellor  of  the  NorthweMtem  Chancery 
Division  of  the  State  of  Alabama: 
<*  We,  John  T.  Moore,  Jr.,  and  Philip  Thompson,  of  the  aforesAid 
parish  and  State,  who  are  the  defendants  in  a  certain  cause  pending 
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in  the  Ohancery  Oonrt  of  Jefferson  county,  Alabama,  wherein  the 
Mutual  National  Bank  of  New  Orleans,  La.,  is  complainant  and  we 
are  defendants, in  which  cause  judgment  has  been  rendered  in  favor  of 
the  said  Mutual  National  Bank  of  New  Orleans,  La. ,  against  us  for  the 
sum  of  five  thousand  four  hundred  and  ninety-four  and  50-100  dollars, 
condemning  the  property  conveyed  by  the  mortgage  on  file  in  said 
cause  to  be  sold  to  satisfy  said  judgment,  but  which  decree  sus- 
pends the  execution  of  said  sale  for  eighteen  months  because  we 
were  non-residents,  and  were  not  served  with  personal  process, 
unless  bond  be  given  as  the  law  directs  for  the  sum  of  three  thou- 
sand dollars,  hereby  enter  our  appearance  to  said  cause,  and  ex- 
pressly waive  the  giving  of  said  bond,  and  consent  that  said  sale 
may  take  place  as  soon  as  it  is  practicable.'' 

Upon  the  production  and  filing  of  said  appearance  and  waiver  in 
said  cause,  the  court  entered  up  the  following  decree  to  sell  the 
mortgaged  property,  viz. : 

'*  In  this  cause  it  appearing  to  the  court  that  the  defendants  John 
T.  Moore,  Jr.,  and  Philip  Thompson  having  in  writing  properly  exe- 
cuted before  a  notary  public,  and  which  is  on  file  in  this  court,  en- 
tered their  appearance  in  this  cause,  have  waived  the  giving  of  the 
bond  required  by  the  former  decree  of  this  court,  and  consented  that 
the  sale  of  the  land  be  made  in  this  cause  may  take  place  as  soon  as 
practicable;  it  is  therefore  ordered  *  *  *  that  the  sale  take 
place  without  further  delay,"  etc. 

The  register  proceeded  thereupon  to  make  the  sale  of  the  mort- 
gaged property,  and  his  report  shows  that  same  was  adjudicated  to 
the  complainant  at  the  sum  and  price  of  twenty -five  hundred  dol- 
lars; and  said  report  and  adjudication  were  subsequently  approved 
and  confirmed  by  a  decree  of  the  court  conformably  to  law. 

Thereupon  the  complainant  filed  a  petition  for  a  decree  of  refer- 
ence in  which  it  is  alleged  substantially  that  it  had  obtained  a  judg- 
ment, ordering  a  sale  of  the  mortgaged  property,  that  the  proceeds 
of  sale  amounted  to  twenty -five  hundred  dollars,  for  which 
sum  the  defendants  are  entitled  to  a  credit,  less  costs,  etc.  Com- 
plainant then  alleges  that  the  '^  defendants  are  non-residents,  bat 
that  they  in  writing  appeared  in  this  cause,  all  of  which  appears  of 
record  in  this  court. 

*^Tho  premises  considered,  petitioner  respectfully  requests  that  a 
decree  of  reference   be  ordered  to  ascertain  the  matters  above  re- 


1886  SUPREME  OOURT  OF  LOUISIANA. 


State  vs.  Dacre. 


ferred  to,  and  report  the  same  to  yoar  Honor,  and  that  your  Honor 
will  render  a  personal  decree  for  such  balance  as  may  be  reported 
due  complainant  from  the  defendants,"  etc. 

The  order  of  reference  was  made  and  the  register's  report  showed 
that  the  amount  of  the  balance  due  was  three  thousand  two  hundred 
and  forty -two  dollars  and  seventy-three  cents. 

It  was  upon  this  state  of  the  record  that  the  court  pronounced 
judgment  in  favor  of  the  complainant  for  that  sum  against  the 
defendants,  Moore  and  Thompson,  personally. 

On  the  foregoiDg  statement  it  is  evident  that  the  Alabama  conn 
accepted  and  treated  the  aforesaid  agreement  as  an  appearance  in 
said  cause  then  pending^  and  based  its  subsequent  decree  against 
the  defendants  personally,  thereon;  and  the  question  for  decision 
by  this  court  is  whether  its  judgment  is  and  was  valid  and  jurisdic- 
tional. 

We  think  it  was  manifestly  so.  The  meaning  of  the  phrase,  **•  we 
hereby  enter  our  appearance  to  said  cause,"  means  just  what  it 
says,  and  an  appearance  in  a  pending  cause  signifies  an  appearmee 
for  every  purpose  in  aaid  cause. 

Otherwise  it  would  be  meaningless. 

It  was  prepared,  as  its  language  and  terms  fully  import,  for  oae  In 
that  suit,  and  the  defendants  are  conclusively  bound  thereby. 

Judgment  affirmed. 

Mr.  Justicb  Blanchard  dissents. 


No.  12,898. 
The  Statb  of  Louisiana  vs.  Sam  Duobb. 

The  defendant  proposed  to  show  (In  order  to  corroborate  his  own  testimony  that  he 

had  bought  the  property  he  was  charged  with  having  stolen). 
If*U:  That  the  evidence  sought  was  hearsay. 


0 


N  APPEAL  from  the  Sixteenth  Judicial  District  Court  for  the 
Parish  of  St.  Tammany.     Reid^  J. 


M.  J.  Ounningham^  Attorney  General,  and  D,   8,  Kempj  Districti 
Attorney,  for  Plaintiff  and  Appellee. 
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Henry  L,  Qarland^  Jr.j  for  Defendant  and  Appellant. 


Argaed  and  Bubmitted  November  26,  1898. 
Opinion  handed  down  December  5,  1898. 
Rehearing  refused  December  19,  1898. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  grand  jory  on  the  twenty -ninth  day  of  January, 
1898,  presented  an  indictment  to  the  court  charging  the  accused, 
Sam  Ducre,  with  larceny. 

In  June  following  the  defendant  was  tried  and  found  guilty  as 
charged. 

During  the  trial  the  defendant  reserved  a  bill  of  exceptions,  the 
grounds  of  which  he  urges  here  in  his  defence. 

The  facts  stated  in  the  bill  of  exceptions  are  that  the  son  of  the 
man  whose  horse  was  alleged  to  have  been  stolen  appeared  before  a 
justice  of  the  peace  court  and  expressed  the  wish  to  institute  a  civil 
proceeding  to  recover  the  horse  or  the  value  of  same. 

The  justice  of  the  peace  required  security  for  costs,  whereupon  the 
son  abandoned  a  civil  proceeding  and  resorted  to  a  criminal  pro- 
ceeding. 

The  defendant  contends  that  the  evidence  sought  would  have  cor- 
roborated his  own  testimony  and  would  have  enabled  him  to  prove 
that  he  bought  the  horse  from  the  son. 

The  defendant  testified  that  he  bought  the  horse  charged  to  have 
been  stolen  from  the  son  of  the  owner. 

The  trial  judge  states,  as  appears  by  the  narrative  of  the  bill  of 
exceptions,  that  the  accused  testified  that  the  son  of  the  owner  of 
the  horse  was  in  the  parish.  He  lived  near  the  accused,  and  that  his 
attendance  was  easily  to  be  procured. 

The  court  ruled  that  it  devolved  upon  the  defendant  to  produce 
the  son  as  a  witness,  and  if  he  denied  that  he  sold  the  horse,  the 
testimony  of  the  justice  of  the  peace  might  be  admissible  to  impeach 
him,  otherwise  the  testimony  was  open  to  the  objection  that  it  was 
the  testimony  of  a  third  person. 

The  State  is  the  plaintiff,  the  son  was  not  a  party.    Evidence  to 
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prove  his  statemeDts  to  the  jastice  of  the  peace  made  eome  time 
previons  was,  in  onr  judgment,  hearsay. 

Mr.  Bishop,  upon  the  subject  of  hearsay,  says:  *'The  person  in- 
jured or  the  acting  prosecutor  is  not  a  party,  therefore  faia  utter- 
ances out  of  court  are  hearsay."  He  may  be  called  as  a  witness, 
whereupon  if  his  testimony  differs  from  the  declarations  in  paU^ 
they  may  be  shown  to  discredit  him.  Bishop's  New  Criminal  Pro- 
ceeding, Vol.  1,  p.  1088. 

The  defendant  did  not  choose  to  avail  himself  of  the  right  accorded 
under  the  rules  of  evidence,  of  calling  the  son  as  a  witness.  In 
the  absence  of  even  an  attempt  on  his  part  to  procure  the  testimony 
of  this  witness,  we  should  not  be  justified  in  granting  him  the  relief 
he  asks. 

Counsel  arguing  for  his  client  urged  that  the  statement  made  by 
the  son  was  part  of  the  res  gesta.  It  was  not.  The  statement 
made  at  the  time,  not  contemporaneous,  was  not  part  of  a  trans- 
action, but  a  separate  and  distinct  statement  not  connected  with  any 
transaction  which  could  be  brought  up  before  the  court  in  the 
manner  sought. 

The  defendant,  we  have  seen,  testified  that  he  had  bought  the 
property  from  the  son  of  the  owner.  The  statement  of  the  son  to 
the  justice  of  the  peace  (showing  a  change  in  matter  of  procedure), 
as  before  stated,  would  not  prove  that  he  had  made  sale  to  the 
defendant  of  the  property.  If  it  had  a  tendency  in  that  direction 
the  evidence  offered,  for  reasons  before  assigned,  would  not  have 
been  admissible.  As  relates  to  defendant's  surprise,  or  that  he  was 
taken  unawares,  he  had  no  reason  to  assume  that  his  asserted  ven- 
dor would  be  present  at  the  trial  as  a  witness  for  the  State.  His 
name  was  not  endorsed  on  the  indictment  and  uothing  showed  that 
it  was  the  intention  of  the  defendant  to  have  him  present  as  a  wit- 
ness. It  was  for  the  defendant,  if  he  desired  the  testimony  of  this 
witness,  to  have  a  subpoena  issued.  We  think  the  District  Judge 
did  not  err  in  rejecting  proof  offered  of  the  son's  declaration.  There 
was,  as  we  gather,  no  privity  between  the  alleged  owner  of  the 
horse  and  his  son.  If  the  son's  testimony  could  be  admitted  in  evi- 
dence it  must  be  on  principles  which  would  admit  the  evidence  of 
any  stranger.  State  vs.  Maitreme,  14  An.  842.  We  have  found  no 
ground  upon  which,  in  onr  view,  the  verdict  can  be  annulled. 

It  is  ordered,  adjudged  and  decreed  that  the  sentence  and  judg- 
ment appealed  from  are  affirmed. 
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No.   12,981. 
Statb  of  Louisiana  vs.  Nick  Ramsey. 

A  juror  who  stated  on  his  f)oir  dire  that  he  bad  formed  an  opinion  of  the  caue,  was 
asked  by  the  court  If  he  could  lay  it  aside  and  decide  the  case  according  to 
the  evidence  adduced  and  the  law  as  charged.  He  answered:  *' Yes,  sir;  1 
think  I  can  do  that."  Pressed  further  as  to  whether  he  felt  satisfied  he  could 
do  so,  replied:  "I  believe  I  could,  but  then  I  have  got  a  fear  on  my  mind;  I 
have  never  felt  I  would  make  a  competent  juror."  Htld:  The  challenge  for 
cause  should  have  been  sustained,  differentiating  previous  decisions. 


0 


N  APPEAL  from  the  Third  Judicial  District  Court  for  the  Parish 
of  Claiborne.   Bark^doXe^  J. 


M,  J.  Cunninghxxm^  Attorney  General,  Charles  B,  RoberUf  District 
Attorney  (E.  H.  McClendon  of  Counsel),  for  Plaintiff,  Appellee. 


J,  A.   Richardson  and  J.  W,  Holbert  (C.  J.  Boatner  of  Counsel), 
for  Defendant,  Appellant. 


Argued  and  submitted  November  26,  1898. 
Opinion  handed  down  December  19,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchard,  J.  From  a  verdict  against  him  of  manslaughter  and 
a  sentence  of  five  years  and  six  months  at  hard  labor,  defendant 
appeals. 

Six  bills  of  exception  to  as  many  rulings  of  the  trial  judge  appear 
in  the  record. 

The  first  bill  brings  up  for  review  that  phase  of  the  trial  relating 
to  the  challenge  for  cause  by  defendant  of  the  juror  W.  W.  King. 
The  challenge  was  overruled.  King  was  sworn  as  a  juror  and  sat  on 
the  case. 

It  is  averred  that  his  answers  on  the  voir  dire  show  his  incompe- 
tency and  that  the  contrary  ruling  is  reversible  error. 

It  is  shown  that  after  the  challenge  for  cause  was  overruled  de- 
fendant was  powerless  to  exclude  King  from  the  panel  because  of 
the  fact  that  he  had,  previous  to  the  calling  of  King,  exhausted  his 
peremptory  challenges. 

The  questions  put  to  King  by  counsel  for  defendant  and  his  answers 
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The  next  bill  of  ezcepfcioas  relates  to  the  refusal  of  the  trial  jadg^ 
to  give  to  the  jary  the  following  special  charge,  viz. : 

**  The  burden  of  proof  throughout  the  trial  is  on  the  State,  and  the 
State  must  establish  every  fact  required  by  the  law  to  prove  the  g:iiilt 
of  the  accused ;  one  of  these  essential  facts  is  that  the  accused  was  of 
sound  mind  and  discretion  at  the  time  the  homicide  was  committed. 
This  fact,  however,  can  be  established  by  presumptive  as  well  as 
by^  direct  evidence.  The  law  presumes  every  man  to  be  of  soaad 
mind,  until  the  contrary  is  shown  by  good  and  sufficient  evidence. 
If  ttfe  evi  dence  raises  in  your  minds  a  reasonable  doubt  as  to  the 
sanity  of  the  defendant  at  the  time  the  homicide  was  committed, 
if  you  find  any  such  homicide  was  committed,  and  such  doabfc 
reasonably  and  necessarily  arises  from  the  evidence,  then  it  becomes 
your  duty  to  give  the  benefit  of  the  doubt  to  the  accused,  and  scqait.'* 

The  judge  declined  to  so  charge  the  jury,  because  it  was  altogether 
inapplicable  to  the  proven  facts  in  the  case. 

The  foregoing  bill,  in  its  entirety,  is  quite  similar  to  the  one  which 
is  discussed  in  paragraph  II  of  this  opinion,  and  the  views  we  have 
therein  expressed  are  strictly  applicable  thereto. 

The  foregoing  are  all  the  bills  of  exception  we  have  found  in  the 
record.  There  was  a  motion  for  new  trial  and  one  in  arrest  of  judg- 
ment, but  as  no  bills  of  exceptions  were  retained  to  their  refusal,  we 
can  not  deal  with  them  at  all. 

Judgment  affirmed. 


No.  12,896. 
State  of  Louisiana  vs.  Abram  Wimberlt. 

The  ruling  of  this  court  in  State  vs.  Favre,  No.  12,689  (50tta  An.,  not  yet  reported),  le 
reiterated  Jtnd  affirmed. 


0 


N  APPEAL  from  the  Eleventh  Judicial  District   Oourt  for  the 
Parish  of  Acadia.     Dupri,  J. 


M.  J.  Cunningham^  Attorney  General,  and  H.  Lee  Oarland^  District 
Attorney,  for  Plaintiff,  Appellee. 
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state  vs.  Wimberly. 


E,  P.  VecLzie  for  Defendant  and  Appellant. 


Submitted  on  briefs  November  26,  1898. 
Opinion  banded  down  December  6,  1898. 


Tbe  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  waa  indicted  for  the  crime  of  mnrder, 
convicted  of  manslaughter  and  sentenced  to  seven  years'  imprison* 
ment  in  the  penitentiary ;  and  from  the  verdict  and  sentence,  he 
prosecutes  this  appeal. 

The  defendant's  counsel  rests  his  claim  to  relief  on  the  ground  that 
the  trial  judge  erroneously  refused  to  sustain  his  motion  to  quash  the 
indictment. 

We  make  the  subjoined  extract  from  the  brief  of  the  Attorney 
General  as  fairly  stating  the  point  at  issue,  viz. : 
^  '*  On  June  17,  he  filed  a  motion  to  quash  the  indictment  on  the 
ground  that  the  Oonstitution  of  1898  was  unconstitutional,  illegal, 
null  and  void,  because  it  is  an  amendment  to  the  Oonstitution  of 
1879,  and  was  not  adopted  by  the  Legislature  and  subsequently  rati- 
fied by  the  people,  as  provided  in  Art.  266  of  the  Oonstitution  of 
1879;  and  on  the  further  ground,  in  the  alternative,  that  the  indict- 
ment is  null  and  void,  because  the  grand  jury  which  found  the  bill 
was  not  composed  of  sixteen  persons  as  provided  by  Act  99  of  1896, 
but  was  composed  of  only  twelve  persons,  which  composition  was 
irregular  and  null,  because  Art.  117,  par.  2,  of  the  Oonstitution  of 
1898  had  never  become  executory — the  Legislature  having  made  no 
provision  to  put  same  in  force  by  providing  for  the  drawing  of  juries 
thereunder." 

The  same  questions  were  presented  and  decided  adversely  to  the 
defendant's  contention,  in  State  vs.  Favre,  No.  12,897,  50  An.,  not 
yet  reported. 

For  the  reasons  which  are  therein  assigned,  the  ruling  of  the  trial 
judge  is  approved. 

Judgment  affirmed. 
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No.   12,829. 

13821  Mutual  National  Bank  op  New  Orleans  vs.  John  T.  Moore, 
Uo4j»l  Jr.,  bt  al. 

110  IQBO    A  paper  which  has  been  ToluntarUy  executed  by  the  defendants  In  a  aait  pending 
50  1883^<  and  therein  filed,  which  contains  the  recital  that  *'  we  hereby  enter  our  appear- 

1084]  anoe  to  said  cause,"  signifies  that  they  make  an  appearance  therein  for  erery 

necessary  purpose  of  said  cause. 
A  personal  Judgment  which  has  been  pronounced  In  a  chancery  court  of  the  State 
of  Alabama,  against  a  non-resident  of  that  State,  upon  such  an  appearance 
therein  filed,  will  be  recognised  and  enforced  as  %  valid  and  iarisdictionai. 
decree  in  personam  against  such  defendants  as  oiticens  of  the  State  of  Loaisimna 
by  the  courts  thereof. 

A  PPEAL  from  the  Civil  District  Ooart  for  the  Parish  of  Orleans. 
^    King,  J. 

Jowph  Brewer  and  Dufour  <&  Dufour  for  Plaiatiff  and  Appellee. 


Robert  Q.Dugu^  for  John  T.  Moore,  Jr.,  Defendant  and  Appellant. 


Argued  and  submitted  November  12,  1898. 
Opinion  handed  down  December  6,  1898. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  The  object  of  this  suit  is  to  render  executory  a 
judgment  in  a  suit  of  same  title  which  was  rendered  by  the  Ohancery 
Court  of  Jefferson  county,  St^te  of  Alabama,  and  in  this  proceeding 
the  plaintiff  claims  the  benefit  of  that  provision  of  the  Federal  Con- 
stitution which  declares  that  full  faith  and  credit  shall  be  given  ia 
each  State  to  the  public  acts,  records  and  judicial  proceedings  of. 
every  other  State. 

In  the  court  below  there  was  judgment  rendered  in  plaintiff's 
favor,  and  the  defendant,  John  T.  Moore,  Jr.,  alone  prosecutes 
a  devolutive  appeal  therefrom. 

In  this  court  the  plaintiff  and  appellee  has  filed  an  answer  to  the 
appeal  in  which  it  assigns  that  same  is  frivolous,  and  that  the  judg- 
ment appealed  from  should  be  affirmed,  and  that  ten  percent,  on  the 
amount  of  the  judgment  should  be  awarded  in  its  favor  for  a  frivolous 
appeal ;  and  the  defendant  and  appellant  filed  in  this  court  as  an 
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aBsigDment  of  error  that  there  is  no  ground  of  action  stated  against 
iiim.  Damages  for  a  frivolons  appeal  are  not  allowable  when  the 
appeal  is  only  devolntive.  Snch  an  appeal  does  not  delay  the  execu- 
tion of  the  ja  'gment.  0.  P.  907;  Berges  vs.Daverde,  50  An.,  recently 
'decided,  and  the  authorities  therein  cited. 

The  assignment  of  error  is  not  well  taken.  The  answer  of  the 
defendant,  John  T.  Moore,  Jr.,  is  a  general  denial,  coupled  with  the 
averment  that  a  valid,  personal  judgment  was  never  obtained  against 
him  in  the  Alabama  court;  that  he  was  never  cited  personally 
to  appear  and  answer  therein,  and  that  he  neither  appeared  or 
answered  in  the  aforesaid  cause  therein,  nor  made  any  appearance 
therein  upon  which  a  valid  Judgment  could  have  been  therein  rendered 
against  him  personally. 

That  for  these  good  and  sufficient  reasons  no  good  and  valid  judg- 
ment has  been  rendered  against  him ;  and  hence  he  is  not  bound  by 
the  judgment  which  was  therein  pronounced  against  him  personally, 
And  which  is  sought  to  be  rendered  executory  against  him  herein — 
tie  having  been  a  citizen  of  the  State  of  Louisiana  at  the  time  said 
euit  was  filed  and  when  the  judgment  was  rendered,  and  consequently 
«  non-resident  of  the  State  of  Alabama. 

In  the  District  Court,  the  suit  was  tried  and  decided,  exclusively 
upon  a  transcript  of  the  suit  and  judgment  in  the  Alabama  court; 
hence,  in  our  conception,  the  only  question  that  is  open  to  discussion 
and  decision  in  this  court  is  whether  the  Alabama  court  had  jurisdic- 
tion in  personam  to  render  a  judgment  against  John  T.  Moore,  Jr., 
a  citizen  of  Louisiana. 

If  It  was  possessed  of  such  jarisdiction,  then  this  court  will  of 
necessity  assume  that  everything  that  was  done  by  that  court  in  that 
snit  was  regularly  and  legally  done,  and  that  it  is  its  duty  to  recog- 
nize same  and  give  it  force  and  efficacy  here. 

The  transcript  of  that  snit  shows  that  the  plaintiff  or  complainant 
flled  a  bill  in  the  chancery  court  of  Jefferson  county,  Alabama, 
against  John  T.  Moore  and  Philip  Thompson,  alleging  them  to  be 
non-residents  of  that  State;  and  that  John  T.  Moore,  Jr.,  executed 
a  promissory  note  on  the  26th  of  December,  1889,  to  the  order  of 
himself  and  by  him  endorsed  for  the  sum  of  four  thousand  seven 
hundred  dollars,  payable  one  year  after  date,  with  interest  at  the 
rate  of  eight  per  cent  per  annum,  from  date  until  paid. 

It  is  therein  further  alleged  that  said  Moore  at  the  same  time 
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secured  the  payment  of  said  note  by  the  execution  of  an  act  of 
mortgage  upon  property  in  the  city  of  Birmingham,  Ala.,  and  that 
subeeqnently  said  note  and  mortgage  were  delivered  to  Philip 
Thompson,  and  he  pledged  same  to  the  complainant  as  a  collateral 
security  for  the  loan  of  said  sum  of  four  thousand  seven  hundred 
dollars.  That  at  the  maturity  thereof  said  note  was  not  paid,  and 
that  complainant  caused  same  to  be  protested  as  to  both  Moore  and 
Thompson;  and  that  same  is  due  for  the  full  amount  thereof,  prin- 
cipal and  interest,  and  that  it  is  the  owner  thereof. 

That  the  law  day  of  said  mortgage  was  the  day  said  note  became 
due,  and  same  having  passed  and  the  debt  thereby  secured  not  hav- 
ing been  paid,  the  property  described  is  liable  for  said  debt,  and 
complainant  has  the  right  to  have  the  same  to  satisfy  the  lien  created 
by  the  mortgage. 

The  prayer  of  the  bill  of  complaint  is,  that  the  court  take  juris- 
diction  of  the  cause,  that  Moore  and  Thompson  be  made  parties 
defendant ;  thao  it  be  referred  to  the  register  to  ascertain  and  report 
what  amount  is  due  complainant,  principal,  interest  and  costs; 
*^  that  the  property  be  sold  to  pay  the  same,  and  if  there  be  a  de- 
ficiency, that  personal  decree  be  rendered  therefor;"  and  that  com- 
plainant have  such  other  and  further  relief  as  may  seem  to  the  court 
meet  and  proper. 

Of  the  filing  of  this  bill  due  notice  was  given  by  publication ;  and 
upon  the  failure  of  either  of  the  defendants  to  appear  and  answer  or 
demur  to  the  bill  a  decree  pro  confesso  was  entered  against  each  of 
them,  and  a  decree  of  reference  was  duly  rendered,  and  thereupon 
a  decree  of  sale  of  the  mortgaged  property  was  pronounced. 

But  the  decree  of  sale  contained  this  stipulation,  viz. : 

<<  That  this  decree  be  not  executed  for  eighteen  months  unless  com- 
plainant enter  into  bond  in  the  sum  of  three  thousand  dollars,  pay- 
able to  and  approved  by  the  register,  and  conditioned  as  required 
by  Sec.  3495  of  the  Code  of  Alabama,"  etc. 

At  this  stage  of  the  proceedings  the  two  defendants,  Moore  and 
Thompson,  voluntarily  executed  the  following  written  instrument, 
viz.: 

<<  Parish  of  Orleans,  State  of  Louisiaka. 
'<  To  the  Hon.  Thomas  Cobbs,  Chancellor  of  the  Northtoestem  Chancery 
Division  of  the  Stale  of  Alabama  : 

*'  We,  John  T.  Moore,  Jr.,  and  Philip  Thompson,  of  the  aforesAid 
parish  and  State,  who  are  the  defendants  in  a  certain  cause  pending 
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in  the  Chancery  Court  of  Jefferson  connty,  Alabama,  wherein  the 
Matnal  National  Bank  of  New  Orleans,  La.,  is  complainant  and  we 
are  defendants, in  which  canse  judgment  has  be^^n  rendered  in  favor  of 
the  said  Mctnal  National  Bank  of  New  Orleans,  La.,  against  ns  for  the 
snm  of  five  thousand  four  hundred  and  ninety-four  and  50- 100  dollars, 
condemning  ^be  property  conveyed  by  the  mortgage  on  file  in  said 
canse  to  be  sold  to  satisfy  said  judgment,  but  which  decree  sus- 
pends the  execution  of  said  sale  for  eighteen  months  because  we 
were  non-residents,  and  were  not  served  with  personal  process, 
nnless  bond  be  given  as  the  law  directs  for  the  sum  of  three  thou- 
sand dollars,  hereby  enter  our  appearance  to  said  cause,  and  ex- 
pressly waive  the  giving  of  said  bond,  and  consent  that  said  sale 
may  take  place  as  soon  as  it  is  practicable.'' 

Upon  the  production  and  filing  of  said  appearance  and  waiver  in 
said  cause,  the  court  entered  up  the  following  decree  to  sell  the 
mortgaged  property,  viz. : 

**  In  this  cause  it  appearing  to  the  court  that  the  defendants  John 
T.  Moore,  Jr.,  and  Philip  Thompson  having  in  writing  properly  exe- 
pnted  before  a  notary  public,  and  which  is  on  file  in  this  court,  en- 
tered their  appearance  in  this  «ause,  have  waived  the  giving  of  the 
bond  required  by  the  former  decree  of  this  court,  and  consented  that 
the  sale  of  the  land  be  made  in  this  cause  may  take  place  as  soon  as 
practicable;  it  is  therefore  ordered  *  *  *  that  the  sale  take 
place  without  further  delay,"  etc. 

The  register  proceeded  thereupon  to  make  the  sale  of  the  mort- 
gaged property,  and  his  report  shows  that  same  was  adjudicated  to 
the  complainant  at  the  sum  and  price  of  twenty-five  hundred  dol- 
lars; and  said  report  and  adjudication  were  subsequently  approved 
and  confirmed  by  a  decree  of  the  court  conformably  to  law. 

Thereupon  the  complainant  filed  a  petition  for  a  decree  of  refer- 
ence in  which  it  is  alleged  substantially  that  it  had  obtained  a  judg- 
ment, ordering  a  sale  of  the  mortgaged  property,  that  the  proceeds 
of  sale  amounted  to  twenty-five  hundred  dollars,  for  which 
sum  the  defendants  are  entitled  to  a  credit,  less  costs,  etc.  Com- 
plainant then  alleges  that  the  '*  defendants  are  non-residents,  but 
that  they  in  writing  appeared  in  this  cause,  all  of  which  appears  of 
record  in  this  court. 

'^Tho  premises  considered,  petitioner  respectfully  requests  that  a 
decree  of  reference  be  ordered  to  ascertain  the  matters  above  re- 
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ferred  to,  and  report  the  same  to  your  Honor,  and  that  yoar  Honor 
will  render  a  personal  decree  for  such  balance  as  may  be  reported 
due  complainant  from  the  defendants,"  etc. 

The  order  of  reference  was  made  and  the  register's  report  showed 
that  the  amount  of  the  balance  due  was  three  thousapd  two  hundred 
and  forty -two  dollars  and  seventy- three  cents. 

It  was  npon  this  state  of  the  reeord  that  the  court  pronounced 
judgment  in  favor  of  the  complainant  for  that  sum  against  the 
defendants,  Moore  and  Thompson,  personally. 

On  the  foregoing  statement  it  is  evident  that  the  Alabama  court 
accepted  and  treated  the  aforesaid  agreement  as  an  appearance  in 
said  cause  then  pending^  and  based  its  subsequent  decree  against 
the  defendants  personally,  thereon;  and  the  question  for  decision 
by  this  court  is  whether  its  judgment  is  and  was  valid  and  jurisdic- 
tional. 

We  think  it  was  manifestly  so.  The  meaning  of  the  phrase,  ^^  we 
hereby  enter  our  appearance  to  said  cause,"  means  just  what  it 
says,  and  an  appearance  in  a  pending  cause  signifies  an  appeamce 
for  every  purpose  in  said  cause. 

Otherwise  it  would  be  meaningless. 

It  was  prepared,  as  its  language  and  terms  fully  import,  for  use  in 
that  suit,  and  the  defendants  are  conclusively  bound  thereby. 

Judgment  affirmed. 

Mr.  JusncB  Blanchard  dissents. 


No.  12,898. 
The  Statb  of  Louisiana  vs.  Sam  Duorb. 

The  defendant  proposed  to  ahow  (in  order  to  corroborate  his  own  testimony  that  he 

had  bought  the  property  he  was  charged  with  having  stolen). 
J/*U:  That  the  evidence  sought  was  hearsay. 


0 


N  APPEAL   from  the  Sixteenth  Judicial  District  Court  for  the 
Parish  of  St.  Tammany.     Reid^  J. 


M,  J,  Cunningham^  Attorney  General,  and  D.   8,  Kemp^  Districti 
Attorney,  for  Plaintiff  and  Appellee. 
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Henry  L,  QarUmdf  Jr,^  for  Defendant  and  Appellant. 


Argned  and  submitted  November  26,  1898. 
Opinion  handed  down  December  5,  1898. 
Rehearing  refused  December  19,  1898. 


The  opinion  of  the  court  was  deliyered  by 

Brbaux,  J.  The  grand  jury  on  the  twenty -ninth  day  of  January, 
1898,  presented  an  indictment  to  the  court  charging  the  accused, 
Sam  Ducre,  with  larceny. 

In  June  following  the  defendant  was  tried  and  found  guilty  as 
charged. 

During  the  trial  the  defendant  reserved  a  bill  of  exceptions,  the 
grounds  of  which  he  urges  here  in  his  defence. 

The  facts  stated  in  the  bill  of  exceptions  are  that  the  son  of  the 
man  whose  horse  was  alleged  to  have  been  stolen  appeared  before  a 
justice  of  the  peace  court  and  expressed  the  wish  to  institute  a  civil 
proceeding  to  recover  the  horse  or  the  value  of  same. 

The  Justice  of  the  peace  required  security  for  costs,  whereupon  the 
son  abandoned  a  civil  proceeding  and  resorted  to  a  criminal  pro- 
ceeding. 

The  defendant  contends  that  the  evidence  sought  would  have  cor- 
roborated his  own  testimony  and  would  have  enabled  him  to  prove 
that  he  bought  the  horse  from  the  son. 

The  defendant  testified  that  he  bought  the  horse  charged  to  have 
been  stolen  from  the  son  of  the  owner. 

The  trial  judge  states,  as  appears  by  the  narrative  of  the  bill  of 
exceptions,  that  the  accused  testified  that  the  son  of  the  owner  of 
the  horse  was  in  the  parish.  He  lived  near  the  accused,  and  that  his 
attendance  was  easily  to  be  procured. 

The  court  ruled  that  it  devolved  upon  the  defendant  to  produce 
the  son  as  a  witness,  and  if  he  denied  that  he  sold  the  horse,  the 
testimony,  of  the  justice  of  the  peace  might  be  admissible  to  impeach 
him,  otherwise  the  testimony  was  open  to  the  objection  that  it  was 
the  testimony  of  a  third  person. 

The  State  is  the  plaintiff,  the  son  was  not  a  party.    Evidence  to 
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prove  bis  statements  to  the  jastice  of  the  peace  made  some  time 
previoas  was,  in  onr  jadgment,  hearsay. 

Mr.  Bishop,  upon  the  subject  of  hearsay,  says:  *^  The  person  in- 
jured or  the  acting  prosecutor  is  not  a  party,  therefore  bis  utter- 
ances out  of  court  are  hearsay."  He  may  be  called  as  a  witness, 
whereupon  if  his  testimony  differs  from  the  declarations  in  pou, 
they  may  be  shown  to  discredit  him.  Bishop's  New  Criminal  Pro- 
ceeding, Vol.  1,  p.  1083. 

The  defendant  did  not  choose  to  avail  himself  of  the  right  accorded 
under  the  rules  of  evidence,  of  calling  the  son  as  a  witness.  In 
the  absence  of  even  an  attempt  on  his  part  to  procure  the  testimony 
of  this  witness,  we  should  not  be  justified  in  granting  him  the  relief 
he  asks. 

Counsel  arguing  for  his  client  urged  that  the  statement  made  by 
the  son  was  part  of  the  res  gestte.  It  was  not.  The  statement 
made  at  the  time,  not  contemporaneous,  was  not  part  of  a  trans* 
action,  but  a  separate  and  distinct  statement  not  connected  with  any 
transaction  which  could  be  brought  up  before  the  court  in  tbe 
manner  sought. 

The  defendant,  we  have  seen,  testified  that  he  had  bought  the 
property  from  the  son  of  the  owner.  The  statement  of  the  son  to 
the  justice  of  the  peace  (showing  a  change  in  matter  of  procedore), 
as  before  stated,  would  not  prove  that  he  had  made  sale  to  the 
defendant  of  the  property.  If  it  had  a  tendency  in  that  direction 
the  evidence  offered,  for  reasons  before  assigned,  would  not  have 
been  admissible.  As  relates  to  defendant's  surprise,  or  that  he  was 
taken  unawares,  he  had  no  reason  to  assume  that  his  asserted  ven- 
dor would  be  present  at  the  trial  as  a  witness  for  the  State.  His 
name  was  not  endorsed  on  the  indictment  and  nothing  showed  that 
it  was  the  intention  of  the  defendant  to  have  him  present  as  a  wit- 
ness. It  was  for  the  defendant,  if  he  desired  the  testimony  of  this 
witness,  to  have  a  subpoena  issued.  We  think  the  District  Jadge 
did  not  err  in  rejecting  proof  offered  of  the  son's  declaration.  There 
was,  as  we  gather,  no  privity  between  the  alleged  owner  of  the 
horse  and  his  son.  If  the  son's  testimony  could  be  admitted  in  evi- 
dence it  must  be  on  principles  which  would  admit  the  evidence  of 
any  stranger.  State  vs.  Maitreme,  14  An.  842.  We  have  found  no 
ground  upon  which,  in  our  view,  the  verdict  can  be  annulled. 

It  is  ordered,  adjudged  and  decreed  that  the  sentence  and  judg- 
ment appealed  from  are  afiSrmed. 
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No.    12,981. 

Statb  of  Louisiana  vs.  Nick  Ramsby. 

A  Juror  who  stated  on  his  voir  dire  that  he  had  formed  an  opinion  of  the  case,  was 
asked  by  the  court  if  he  could  lay  it  aside  and  decide  the  case  according  to 
the  eyidenoe  adduced  and  the  law  as  charged.  He  answered:  "Tes,  sir;  1 
think  I  can  do  that."  Pressed  further  as  to  whether  he  felt  satisfied  he  could 
do  so,  replied:  "  I  believe  I  could,  but  then  I  have  got  a  fear  on  my  mind;  I 
have  never  felt  I  would  make  a  competent  juror."  Htld:  The  challenge  for 
cause  should  have  been  sustained,  differentiating  previous  decisions. 


0 


N  APPEAL  from  the  Third  Judicial  District  Court  for  the  Parish 
of  Claiborne.   BaTk%daXe^  J, 


M,  J.  Ounninghamy  Attorney  General,  Charles  B.  Roberts^  District 
Attorney  (E.  H.  McClendon  of  Counsel) ,  for  Plaintiff,  Appellee. 


J.  A.   Richardson  and  J.  W.  Holbert  (C.  J.  Boatner  of  Counsel), 
for  Defendant,  Appellant. 


Argued  and  submitted  November  26,  1898. 
Opinion  banded  down  December  19,  1898. 


The  opinion  of  the  court  was  delivered  by 

Blanchabd,  J.  From  a  verdict  against  him  of  manslaughter  and 
a  sentence  of  five  years  and  six  months  at  hard  labor,  defendant 
appeals. 

Six  bills  of  exception  to  as  many  rulings  of  the  trial  judge  appear 
in  the  record. 

The  first  bill  brings  up  for  review  that  phase  of  the  trial  relating 
to  the  challenge  for  cause  by  defendant  of  the  juror  W.  W.  King. 
The  challenge  was  overruled.  King  was  sworn  as  a  juror  and  sat  on 
the  case. 

It  is  averred  that  his  answers  on  the  voir  dire  show  his  incompe- 
tency and  that  the  contrary  ruling  is  reversible  error. 

It  is  shown  that  after  the  challenge  for  cause  was  overruled  de- 
fendant was  powerless  to  exclude  King  from  the  panel  because  of 
the  fact  that  he  had,  previous  to  the  calling  of  King,  exhausted  his 
peremptory  challenges. 

The  questions  put  to  King  by  counsel  for  defendant  and  his  answers 
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thereto,  and  those  put  to  him  by  the  jadge  and  bis  answers  thereto, 
4>n  his  voir  dire,  are  annexed  to  and  made  part  of  the  bill. 

This  examination  was  as  follows : — 
'*  W.  W.  King  sworn,— 

^'  Q.  What  did  yon  say  your  opinion  was  based  on,  Mr.  Kin^:? 
*'  A.  Well,  I  have  talked  with  Mr.  Shaw  at  different  times   and  I 
also  had  a  talk  with  Jadge  Richardson  about  it  since  this  trial. 

'^  Q.  Mr.  Shaw  is  a  witness  in  the  case  and  the  principal  prosecntor 
in  the  case  is  he  not? 

*<  A.  I  think  he  is. 

'^  Q.  Well,  now  then,  have  yon  read  the  statement  of  Mr.  KeLiy 
in  the  paper? 

'*  A.  Yes,  sir. 

<<  Q.  And  from  that  statement,  and  from  the  statement  of  Mr. 
Shaw,  yon  have  formed  an  opinion? 

**  A.  Yes,  sir. 

^'  Q.  Is  that  a  fixed  opinion  at  this  time? 

<<  A.  No,  sir,  it  is  not. 

<<  Q;  Are  yon  certain  that  It  will  have  no  weight  with  yon  if  yon 
are  sworn  as  a  juror? 

•<  A.  Well,  it  might  have  some. 

**  Q.  Yon  donbt  yonr  ability  then  to  lay  aside  that  opinion  and  try 
this  man  fairly  and  impartially  according  to  the  evidence  here? 

^*  A.  Well,  it  might  have  some  weight  with  me,  but,  of  coarse,  if 
I  was  sworn  to  lay  it  aside,  I  wonld  do  my  best. 
'<  Q.  Mr.  Shaw  is  yonr  neighbor,  is  he  not,  Mr.  King? 
*<  A.  Yes,  sir." 

By  the  court : 

<*  Q.  You  state  that  Mr.  Shaw  is  a  witness.  Do  you  know  that  he 
is  a  witness? 

<<  A.  Well,  I  understand  that  he  is  here  on  the  trial,  and  I  under- 
stood from  his  being  here  that  he  was  one  of  the  prosecutors. 

<<  Q.  But,  as  to  his  being  a  witness  is  what  I  want  to  know. 

<<  A.  I  don't  understand  that  he  is  a  witness.  I  have  never  under- 
stood it  that  way,  at  least. 

*^  Q.  Yon  say  you  have  had  some  talk  with  Judge  Richardson 
since  the  last  trial? 

*^  A.  Yes,  sir. 
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*'  Q.  You  read  what  purported  to  be  Mr.  Kelly's  evidence  in  the 
newspaper  shortly  after  this  thing  occorred? 

<<  A.  No,  sir;  I  didn't  read  that. 

*'  Q.  Now,  what  I  want  to  know  is  this:  Have  you  any  bias  or 
prejudice  either  for,  or  against  Nick  Ramsey? 

'^  A.  None  at  all. 

'*  Q.  If  you  are  sworn  as  a  juror,  can  yon  lay  aside  the  opinion 
that  you  now  have  and  decide  this  case  according  to  the  evidence 
that  will  be  given  here  before  you,  and  according  to  the  charge  that 
will  be  given  you  as  to  the  law? 

'*  A.  Yes,  sir;  I  think  I  can  do  that. 

'<  Q.  Do  you  feel  satisfied  that  you  can  do  that,  Mr.  Eling? 
'  ^*  A.  I  believe  I  could;  but  then  T  have  got  a  fear  upon  my  mind. 
I  have  never  felt  that  I  would  make  a  competent  juror. 

<'Q.  Well,  that  dread  that  you  have  is  what  causes  you  to  say  that 
your  opinion  might  have  son^e  weight  with  you,  possibly? 

"A.  Well,  yes,  sir." 

The  judge's  reasons  for  overruling  the  challenge  for  cause,  are 
stated  in  the  bill,  thus : 

'*  Counsel  for  defendant  had  the  stenographer  take  down  their 
examination  of  the  juror  tendered  and  the  questions  propounded  by 
the  court  and  the  answers  thereto,  but  the  examination  by  counsel 
for  the  State  is  not  attached.  Taking  Mr.  King's  answers  all  the 
way  through  to  myself,  and  to  counsel  on  both  sides,  I  was  satified— 
thoroughly  satisfied — that  W.  W.  King  was  a  fair  and  impartial  juror, 
and  his  sole  reason  for  fearing  that  his  opinion  might  have  some 
weight,  arose  from  his  lack  of  confidence  in  his  competency  to  make 
a  good  juror. 

'*I  was  satisfied  he  could  lay  his  opinion  aside  and  depend  on  the 
evidence  adduced  on  the  trial. 

*'  Besides  this,  his  opinion  was  based  entirely  on  hearsay  so  far  as 
the  merits  are  concerned.  Mr.  Shaw  was  a  witness  to  some  little 
circumstances  occurring  after  the  homocide,  but  had  no  personal 
knowledge  of  the  homocide,  and  Judge  Richardson  was  not  a  wit- 
ness." 

It  is  insisted  by  the  State  that  the  trial  judge,  in  holding  the  juror 
competent,  is  within  the  rule  laid  down  by  this  court  in  such  cases. 
• .  We  are  constrained  to  hold  otherwise. 
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None  of  the  decisiona  relied  on  go  to  the  extent  here  shown  to 
bring  the  challenged  jnryman  within  the  mle  of  competency. 

In  State  vs.  McGee,  86  La.  Ann.  206,  the  jnror  Bell,  while  stating 
he  had  formed  a  fixed,  deliberate  opinion  which  would  take  strong 
evidence  to  remove,  replied  decisively  to  the  qnestions  of  the  coart 
that  his  opinion  would  yield  to  the  law  and  the  evidence,  that  he  bad 
no  bias  or  prejudice,  and  had  talked  to  none  of  the  witnesses;  hav- 
ing heard  only  rumors.  To  the  further  inquiry  if  he  could  and 
would  do  justice  by  the  State  and  the  accused,  if  selected  as  a  juror, 
answered  unhesitatingly  *'  yes  I  can  and  will  do  justice  to  the  State 
and  the  accused."  The  jnror  Patton,  in  the  same  case,  answered  to 
the  same  effect. 

Under  these  circumstances  it  was  rightly  adjudged  they  were 
•competent  jurors,  and  under  the  same  state  of  facts  we  would  affirm 
the  ruling,  holding  the  doctrine  announced  in  State  vs.  Ricks,  82  La. 
Ann.  1101,  too  broadly  stated,  and  adhering  to  that  declared  in  State 
vs.  Desmouchet,  32  La.  1241,  State  vs.  Homsby,  88  La.  Ann.  1110, 
State  vs.  De  Ranee,  84  La.  Ann.  186,  and  other  decisions. 

In  State  vs.  Dugay,  86  La.  Ann.  827,  the  jurors  were  properly  held 
competent,  having  testified  their  opinions  would  yield  to  the  evidence 
and  that  they  would   go  into  the  jury  box  unhampered  by  the  same. 

They  had  no  doubt  of  their  own  competency  as  jurors  from  the 
standpoint  of  being  able  to  determine  the  case  only  from  the  evidence 
as  adduced,  and  the  law  as  expounded  on  the  trial.  Far  different 
was  the  case  at  bar. 

In  State  vs.  Melton,  87  La.  Ann.  77,  the  challenged  jurors  stated  on 
their  voir  dire  that  notwithstanding  the  opinion  formed  by  them  they 
were  able  to  render  a  fair  and  impartial  verdict  according  to  the 
evidence  and  the  law. 

That  is  not  this  case.  If  the  juror  King  had  made  that  answer  we 
would  hold  him  competent.  But  when  asked  by  the  Court  if  he  was 
satisfied  he  could  lay  aside  the  opinion  he  had  formed  and  decide  the 
case  according  to  the  evidence  and  the  law,  he  answered  only  that  be 
believed  he  could,  and  coupled  with  it  this  significant  and  warning 
expression:  '*  but  then  I  have  a  fear  on  my  mind;  I  have  never  felt 
that  I  would  make  a  competent  juror." 

This  demonstrated  his  disqualification;  bias  was  plainly  discern- 
ible ;  he  himself  was  of  the  opinion  he  ought  not  to  serve  on  the 
case.     Why?    Clearly  because    his    mind  was  not  free  from  bias. 
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There  coald  be  no  other  reason.  He  carried  both  his  bias,  and  his 
belief  that  he  was  not  competent  as  a  jnror,  into  the  ]ary  box;  he 
went  there  with  an  opinion  of  the  case ;  he  had  said  only  he  believed 
he  conld  render  a  verdict  according  to  the  evidence  addnced  on  the 
trial  and  the  law  as  expounded  by  the  court — not  that  he  was  able  to 
do  it,  or  would  do  it.  He  would  do  his  best,  was  the  utmost  he 
could  say,  to  lay  th^  opinion  he  had  formed  aside,  if  he  was  sworn 
to  do  so. 

If  he  could  lay  it  aside  he  would  be  a  competent  juror;  if  he  could 
not,  he  would  not  be.  He  went  into  the  jury  box  in  doubt  himself 
that  Jie  could  lay  it  aside.  This  disqualified  him.  The  opinion  he 
had  formed  was  based  on  what  Shaw,  one  of  the  prosecutors,  and 
who  is  said  to  be  his  neighbor,  had  told  him  about  the  case.  He 
should  have  been  excused.  He  evidently  had  much  weight  in  the 
deliberations  of  the  jury.  He  was  prominent  enough  to  have  been 
chosen  its  foreman. 

We  likewise  differentiate  from  the  instant  case,  State  vs.  Dorsey, 
40  La.  Ann.  740;  State  vs.  De  Ranee,  34  La.  Ann.  186;  State  vs.  Ford. 
37  La.  Ann.  443;  State  vs.  Le  Duff,  46  La.  Ann.  546;  State  vs.  Will- 
iams, 40  La.  Ann.  1140. 

The  views  above  expressed  render  it  unnecessary  to  pass  upon  the 
questions  raised  in  the  other  bills  of  exception  taken  during  the 
trial. 

For  the  reasons  assigned  it  is  ordered,  adjudged,  and  decreed  that 
the  verdict,  sentence  and  judgment  appealed  from  be  annulled, 
avoided  and  reversed,  and  that  this  case  be  remanded  to  the  court 
a  gua  to  be  proceeded  with  according  to  law. 

NiCHOLLS,  0.  J.,  takes  no  part,  being  absent  ill. 


No.  12,849. 

Union  Stavb  Company  vs.  Wm.  L.  Lanqridob,  Sheriff,  etc.  (L. 
H.  Marrbro,  Sheriff  and  Tax  Collector,  Substitutbd)  . 

In  an  action  claiming  Immunity  from  taxation  under  the  article  of  the  Gonstltu- 
tltutlon  exempting  property  and  capital  employed  In  manufacturing  Indus- 
tries, It  Is  essential  the  petition  should  allege  that  the  factory  employs  not  less 
than  five  hands.  Otherwise  the  suit  is  subject  to  dismissal  on  exception  of  no 
cause  of  action. 
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The  opinion  of  the  court  was  delivered  by 

> 

Blanchabd,  J.  This  is  an  action  to  declare  certain  property 
exempt  from  taxation,  and  the  appeal  is  prosecuted  by  the  defendant 
from  a  Judgment  in  favor  of  plaintiff  decreeing  such  exemption  and 
perpetuating  an  injunction  prohibiting  the  sale  of  the  property  for 
taxes. 

The  petition  alleges  the  ownership  of  a  certain  lot  of  s^nndr 
which  is  described,  and  the  averment  is  made  that  a  factory  is  bnil^ 
thereon  **  for  the  manufacture  of  sugar  and  rice  barrel  material,  vis. : 
staves  and  heading*."  It  is  further  represented  that  the  property 
is  used  exclusively  for  such  manufacturing  purpose. 

The  exemption  is  claimed  under  Art.  207  of  the  Constitution  of 
1879. 

If  the  property,  used  for  the  purpose  aforeiBaid,  be  exempt  from 
taxation  under  this  article  (as  to  which  we  pass  no  opinion) ,  11  is 
clear  it  is  not  so  exempt  unless  the  factory  employs  not  less  than 
five  hands,  for  such  is  the  express  requirement  of  the  ConstitnUon. 

We  have  searched  plaintiff's  petition  in  vain  for  any  allegation 
that  its  factory  employs  not  less  than  five  hands. 

More  than  that,  there  is  no  proof  in  the  record  that  not  less  than 
five  hands  are  employed. 

Defendant  first  filed  an  exception  of  no  cause  of  action. 

Subsequently,  with  reservation  of  his  rights  under  the  exception, 
he  pleaded  the  general  issue. 

The  record  shows  that  the  exception  and  the  case  on  its  merits 
were  taken  up  for  trial  at  the  same  time.  The  exception  was  over- 
ruled and  judgment  on  the  merits  followed  in  favor  of  plaintiff. 
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The  note  of  evidence  discloses  that  no  witnesses  were  put  on  the 
stand,  bnt,  in  lien  thereof,  it  was  admitted  that  three  witnesses,  who 
had  been  sammoned  by  plaintiff,  if  called  to  the  stand  *'  woald 
swear  to  the  truth  of  the  facts  and  allegations  in  plaintiff's  petition 
contained." 

The  allegations  of  the  petition  being  insufficient,  the  exception  of 
no  cause  of  action  was  well  taken  and  should  have   been  sustained. 

Moore  vs.  City,  48  La.  Ann.  1452;  In  re  Southern  Woo:l  Man. 
Co.,  49  La.  Ann.  926. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  this  suit 
be  dismissed  at  plaintiff's  costs  in  both  courts. 


No.  12,912. 
State  op  Louisiana  vs.  Job  Hardaway.  '  ^  ^^ 

1.  Where  the  book  contafning  the  entry  of  the  minutes  of  the  court  Is  signed  by     ^  1846 

the  presiding  jud^e  at  the  end  of  the  term,  it  suffices.    Not  necessary  that  the     --         . 
same  should  be  paraphed  *'  n«  varietur."  (116  g29 

2,  The  indictment  charged  the  murder  to  have  been  committed  in  1890.    Before     -*    jg^^ 

arraignment  the  District  Attorney  moved  to  amend  by  aubstltnting  1893  for  118  148 
1890.  This  being  allowed,  it  is  assigned  as  error  In  this  court.  He/dt  the  amend- 
ment  was  not  necessary,  as  time  is  not  of  the  essence  of  the  offence  as  here 
charged;  and  If  it  were  necessary  it  was  permissible. 
8.  After  trial  aud  conviction,  what  Is  called  a  motion  to  qnash  the  verdict  and  al 
proceedings  had  in  th%  case  was  filed,  heard  and  overruled.  It  Is  assigned  as 
error  here  that  the  minutes  must  show  presence  of  accused  at  the  hearing  of 
this  motion.  Jlfld,  presence  of  accused  only  required  to  be  shown  during 
arraignment,  trial,  charge,  verdict  and  sentence. 

APPEAL   from    the    Fourteenth    Judicial  District   Oourt,    Parish 
of  Iberville.     Talbot,  J. 
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The  opinion  of  the  court  web  delivered  by 

Blanchard,  J.  The  defendant  was  indicted  in  the  year  1898  for 
the  murder  of  Jales  Holland.  He  was  tried  in  Jnly,  1898,  and  from 
a  verdict  of  guilty  and  a  sentenee  of  death  he  prosecutes  this  appeal. 

One  bill  of  exceptions  appears  in  the  record.  It  was  taken  to  the 
action  of  the  court  overruling  what  is  called  a  motion  to  quash  the 
verdict. 

On  the  second  day  after  the  verdict  was  returned  this  motion  to 
quash  was  filed.  The  ground  for  asking  tl^t  the  verdict  be  quashed, 
and  all  the  proceedings  had  in  the  case  be  set  aside,  was  that  the 
book  which  purports  to  be  the  minute  book  of  the  court  and  in 
which  the  proceedings  of  the  court  for  the  year  1898  were  recorded, 
was  never  paraphed  *'  Ne  Varietur  ^^  by  the  Judge.  That  book  con- 
tained the  entry  of  the  return  of  the  indictment  for  murder  by  the 
grand  jury  against  the  accused. 

It  is  averred  that  the  law  requires  District  Judges  to  so  paraph  the 
book  of  minutes  of  their  courts,  and  because  this  was  not  done  in  the 
instant  case,  it  is  insisted  that  the  verdict  is  vitiated. 

When  the  motion  came  up  for  trial  the  accused,  it  seems,  pro- 
posed to  prove  that  the  minute  book  was  not  paraphed. 

Whereupon  the  judge  -stated  to  his  counsel  that  it  was  a  fact  the 
minutes  of  the  court  were  not  identified  in  that  manner,  and  no  evi- 
dence was  necessary  to  show  it,  but  that  counsel  could  exercise  his 
pleasure  as  to  the  introduction  of  evidence.  He  added  he  knew  of 
no  law  requiring  such  paraph. 

It  docs  not  appear  that  any  evidence  was,  after  this,  offered. 

The  judge  further  stated  in  the  bill  of  exceptions  that  the  minutes 
of  the  court  are  duly  signed  at  the  end  of  each  term  by  the  judge. 

There  is  no  merit  in  the  motion. 

We  have  been  referred  to  no  law  that  requires  the  book  in  which 
the  minutes  of  court  are  recorded  to  be  paraphed  **  Ne  Varietur ^^^ 
and  we  know  of  no  such  law.  Nor  is  it  customary.  When  the  book 
containing  the  entry  of  the  minutes  is  signed  by  the  judge  at  the 
end  of  the  term  of  his  court,  it  is  all,  it  would  seem,  that  is  necessary. 

An  assignment  of  errors  alleged  to  be  patent  on  the  face  of  the 
record  was  filed  in  this  court.  Two  grounds  are  averred  therein  for 
setting  aside  the  verdict  and  sentence. 

The  first  is,  that  on  July  21,  1898,  which  was  six  days  before  the 
trial,  on   motion  of  the   prosecuting  attorney  the  indictment  was 
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amended  by  changing  the  year  of  the  commission  of  the  crime  from 
1890  to  1898.  That  is  to  say,  the  word  "  three  '^  was  added  to  the 
words  *<  eighteen  hundred  and  ninety  "  as  the  same  appeared  in 
the  indictment. 

In  this  way,  it  is  averred,  the  indictment,  fonnd  in  1893,  was, 
without  warrant  of  law,  changed,  in  1898,  to  the  great  prejudice  of 
the  accused. 

At  the  threshhold  of  the  inquiry  '  was  this  error,'  we  are  met  by 
the  question  whether  or  not  this  amendment  of  the  indictment  was 
essential  or  necessary? 

It  was  not  necessary  if,  under  the  indictment  as  returned  by  the 
grand  jury,  proof  could  have  been  administered  that  Joe  Hardaway 
murdered  Jules  Holland,  not,  however,  in  1890,  but  in  1893.  And 
if  such  proof  would,  under  the  indictment,  support  the  verdict  of 
guilty  as  herein  rendered,  then  the  accused  was  not  prejudiced  by 
the  District  Attorney's  motion  to  amend  and  the  ruling  of  the  court 
thereon. 

Joe  Hardaway  was  called  on  to  answer  to  the  murder  of  Jules 
Holland.  It  is  immaterial,  in  the  view  of  the  law,  whether  he  mur- 
dered him  in  the  earlier  year  or  the  later  year.  In  either  case  he  is 
equally  guilty.  The  substantive,  important,  material  fact  to  be 
shown  by  the  prosecution  is  that  he  murdered  him  at  a  time  prior  to 
the  finding  of  the  indictment.  That  being  shown,  but  it  appearing 
that  the  killing  took  place  in  1893,  whereas  the  indictment  averred 
it  to  have  been  in  1890,  must  the  jury  return  a  verdict  of  not  guilty? 
Surely  not. 

Or  the  evidence  of  the  prosecution  establishing  the  time  of  the 
homocide  to  have  been  1893,  when  it  was  charged  to  have  been  in 
1890,  would  an  objection  seasonably  made  on  behalf  of  the  accused 
to  the  reception  of  this  evidence  operate  its  exclusion,  resulting  in 
the  acquittal  then  and  there  of  the  accused?  Equally  must  this 
question  be  answered  in  the  negative.  Why?  Because  time  is  not 
of  the  essence  of  the  offence  as  here  charged. 

Under  the  common  law,  whence  came  our  forms  and  methods  of 
criminal  procedure,  an  objection  such  as  that  urged  here  would  per- 
haps be  held  good,  but  modern  statutory  law  has  greatly  modified 
the  strictness  of  common  law  methods.  Thus,  R.  S.  1048,  in  refer- 
ence to  the  form  and  suflQciency  of  an  indictment  for  murder,  says : 
"  In  any  indictment  for  murder    *     *     *     ,  it  shall  not  be  necessary 
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to  set  forth  the  manner  in  which  or  the  means  by  which  the  death 
of  the  deceased  was  caused ;  it  shall  be  sufficient  in  every  indictment 
for  marder  to  charge  that  the  defendant  did  felonionsly,  wilfnlly.  and 
of  his  malice  aforethought,  kill  and  murder  the  deceased."  And  R. 
8.  1068  declares :  ^^  No  indictment  for  any  offence  shall  be  held 
insufficient  for  want  of  the  averment  of  any  matter  nnneceasary  to 
be  proved  *  *  *  ,  nor  for  omitting  to  state  the  time  at  which 
the  offence  was  committed  in  any  rase  where  time  is  not  of  the  essence 
of  the  offence,  nor  for  stating  the  time  imperfectly,  nor  for  stating 
the  offence  to  have  been  committed  on  a  day  subsequent  to  the  lind- 
ing  of  the  indictment,  or  on  an  impossible  day,  or  on  a  day  that 
never  happened,"  etc. 

The  next  Section  (1064),  authorizes  courts  before  which  objectioD 
to  an  indictment  for  any  formhl  defect  apparent  on  the  face  thereof 
shall  be  taken,  to  cause  the  indictment  to  be  forthwith  amended  in 
such  particular. 

This  court,  in  State  vs.  Hamilton,  48  La.  Ann.  1566,  citing  the  sec- 
tions of  the  Revised  Statutes  just  alluded  to,  ruled  that  where  ad 
indictment  furnishes  a  legal  basis  for  conviction,  and  time  is  not  of 
the  essence  of  the  crime  charged,  the  correction  of  a  manifestly 
erroneous  date  will  be  permitted. 

A  similar  ruling  was  made  in  State  vs.  Pierre,  89  La.  Ann.  915,  and 
in  State  vs.  Fontenette,  88  La.  Ann.  61 ;  see  also  State  vs.  Waliman, 
31  La.  Ann.  147,  and  85  La.  Ann.  842. 

We  bold,  therefore,  that,  strictly  speaking,  the  amendment  com- 
plained of  was  not  necessary  on  part  of  the  State,  and  if  it  were,  it 
was  permissible. 

It  might  be  pertinent  to  add  that  on  the  day  the  amendment  to 
the  indictment  was  moved  and  allowed,  and  following  the  same,  the 
accused  was  arraigned  under  the  indictment  as  amended,  without 
any  objection  thereto  being  raised  on  his  behalf.  And  at  no  time 
during  the  trial  did  he  raise  any  objection  to  the  same. 

The  second  ground  set  forth  in  the  assignment  of  errors  is  that  at 
the  time  the  motion  to  quash  the  verdict  and  set  aside  the  proceed • 
ings  had  in  the  case,  heretofore  referred  to,  was  taken  up  for  tria] 
and  tried,  the  accused  was  not  present  in  court. 

It  is  averred  that  this  is  shown  by  the  minutes  of  that  day's  pro- 
ceedings. 


FIFTIETH  ANNUAL  REPORTS,  1898.  1849 

West  Yd.  Mrs.  DeMoss  and  Husband. 

It  is,  perhaps,  more  proper  to  say  that  the  minutes  of  the  trial 
of  the  motion  do  not  show  his  presence. 

Was  his  presence  in  coart  when  this  motion  was  tried  necessary? 

We  think  not. 

The  personal  presence  of  one  charged  with  crime  is  not  necessary 
or  required  at  each  and  every  step  of  his  case,  or  when  each  and 
every  proceeding  is  taken  therein. 

It  is  only  needful  that  his  actual  presence  be  shown  daring  the 
arraignment,  trial,  charge,  verdict  and  sentence.  State  vs.  Clark,  32 
La.  Ann.  560;  State  vs.  Harris,  84  lb,  121;  State  vs.  Gonsonlin,  88 
lb.  460;  Slate  vs.  Pierre,  89  lb.  917;  State  vs.  Green,  88  lb.  1408; 
State  vs.  Dominiqae,  89  lb.  828;  State  vs.  White,  87  lb.  178;  Bishop 
Orim.  Proc,  Vol.  1,  Sec.  276. 

And  to  this  might  be  added  the  requirement  of  his  presence 
at  trials  of  motions  to  change  the  venue j  etc.,  when  evidence  is  sub- 
mitted. 

No  witnesses  were  sworn  and  gave  testimony  on  the  trial  of 
the  motion  to  quash  in  this  case.  So  that  the  question  of  being  ^'  con- 
fronted with  the  witnesses  against  him,"  does  not  arise. 

Judgment  affirmed. 


No.  12,909. 
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In  be  O.  M.  Db  Mosb  Applying  fob  Oebtiobabi  to  the  Coubt  op    ^  i«g| 

Appeals,  Second  Oibcuit  op  the  State  of  Louisiana.  ^ ^ 

50  1349 

1.  Grouuds  restated  upon  which  this  court  will  grant  its  writ  to  review  decisions    ^^^S    2fi7| 

of  the  Courts  of  Appeal.  Art.  101  of  the  Constitution  docs  not  invest  this 
court  with  appellate  Jurisdiction  over  the  Courts  of  Appeal,  or  grant  to  liti- 
gants a  further  and  additional  right  of  appeal.  The  writ  of  review  will  Issue 
only  in  exceptional  cases,  mainly  to  secure  uniformity  of  Jurisprudence. 

2.  The  material  or  substantial  varlutiou,  to  the  disadvantage  of  the  wife,  from 

the  terms  of  the  authorization  of  the  Judge  pursuant  to  C.  C.  128,  does  not 
annul  the  mortgage  which  followed,  but  does  destroy  the  efficacy  of  the  cer- 
tilicate  of  authorization,  and  the  creditor  must  prove  aituHde  that  the  debt 
enured  to  her  separate  benefit. 
8.  Cotton  purchased  by  husband,  though  the  wife's  name  was  used  and  she  was 
induced  to  sign  drafts  given  for  the  purchase  price,  and  though  the  cotton 
was  shipped  in  her  name,  held  to  be  no  part  of  her  separate  planting  business, 
and  the  loss  resulting  can  not  be  fastened  upon  her. 
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A,  L.  Slack  and  Stone  <&  Holmes  for  Petitioners. 


W.  M.  Murphy  for  Respondents. 


Sabmitted  on  briefs  September  22,  1898. 
Opinion  handed  down  November  21,  1898. 
Rehearing  refused  December  19,  1898. 


The  opinion  of  the  conrt  was  delivered  by 

Blanchard,  J.  This  action  originated  in  the  District  Conrt,  Parish 
of  Madison. 

A  decision  there  adverse  to  plaintiff  was  followed  by  appeal  to  the 
Conrt  of  Appeals,  Second  Circuit,  where  the  judgment  was  reversed 
and  a  decree  handed  down  in  favor  of  the  plaintiff  for  the  amount 
claimed,  with  recognition  of  mortgage,  etc. 

Thereupon  defendants  applied  to  this  conrt  for  its  writ  under  the 
provisions  of  Art.  lOl  of  the  State  Constitution,  to  bring  the  case 
here  for  review  and  determination. 

As  this  practice  is  yet  new  under  the  present  judicial  system,  the 
conrt  takes  occasion  to  restate  its  construction  of  the  latter  part  of 
Art.  101,  as  laid  down  in  its  ruling  denying  the  writ  In  re  A.  J.  Inger- 
soil  applying  for  writ  of  error  to  the  Court  of  Appeals,  First  Circuit, 
in  case  of  J.  O.  Toole  vs.  C.  H.  Minge  &  Co.    It  was  there  said: 

*'It  is  clearly  the  intention  of  this  part  of  the  article  of  the  Consti- 
tution referred  to  that  it  should  be  entirely  discretionary  with  this 
court,  on  the  case  as  presented,  to  grant  or  withhold  the  writ.  This 
is  demonstrated  by  the  fact  that  no  particular  kind  or  class  of  cases 
is  specified  as  to  which  the  application  may  be  made.  It  was  not 
intended  by  a  resort  to  the  power^here  granted  to  make  of  the 
Supreme  Court  a  sort  of  superior  court  of  appeals  over  the  Circuit 
Courts,  to  take  jurisdiction  cf,  and  hear  and  determine  any  and  all 
cases  that  may  have  been  decided  by  the  latter  courts  in  the  exercise 
of  their  legitimate,  constitutional  jurisdiction.  In  other  words, 
ic  was  not  intended  that  the  Circuit  Courts  of  Appeal  should 
be  made  merely  a  stopping  place  for  causes  between  one  hun- 
dred dollars  and  two  thousand  dollars,  on  their  way  from  the 
District  Courts  to  the  Supreme  Court.     It  was,  rather,   intended 
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that  the  power  thus  lodged  in  the  Sapreme  Oourt  should  be 
exercised  only  in  special  or  extreme  cases,  whose  pecaliar  cir- 
camstances  as  to  the  facts  or  the  law  governing  the  same, 
jastify,  in  the  opinion  of  this  conrt,  a  resort  to  it.  For  example, 
where  the  Oonrt  of  Appeals  refuses  to  be  guided,  in  a  clear  case,  by 
the  well-established  jurisprudence  as  defined  and  laid  down  by  this 
court,  a  case  would  be  presented  warranting  this  court  in  sending 
down  its  writ  to  bring  up  such  case  for  review  and  determination. 
This  might  be  necessary  to  enforce  uniformity  of  jurisprudence 
throughout  the  State  in  the  courts  thereof.  Other  cases  for  other 
reasons  may  arise  justifying  a  resort  to  the  writ — care  being  always 
taken  against  its  abuse,  to  the  impairment  of  the  dignity  and  power 
and  usefulness  of  the  courts  of  appeal,  and  protracting  litigation 
and  deferring  the  final  enforcement  of  just  rights." 

This  was  followed  by  similar  views  expressed  In  re  L.  D.  McLain 
applying  for  certiorari  to  the  Court  of  Appeals  in  the  case  of  McLain 
vs.  Burgess,  and  In  re  A.  J.  Murff  applying  for  the  writ  in  Bell  vs. 
Murff — in  each  of  which  cases  the  application  was  denied  on  the 
ground  that  the  writ  of  certiorari  or  review  was  not  given  to  clothe 
this  court  with  appellate  jurisdiction,  or  to  effectuate  a  further  and 
additional  right  of  appeal,  but  to  issue  only  in  exceptional  cases, 
mainly  to  secure  uniformity  of  jurisprudence. 

These  views  are  reasserted  and  adhered  to  as  the  proper  construc- 
tion of  the  Article  of  the  Constitution. 

The  case  at  bar  was  considered  as  '*  exceptional,"  at  least  that 
&  prima  fade  case  for  the  writ  had  been  made  out,  and,  accordingly, 
it  was  granted,  the  court  assigning,  among  other  reasons,  the  follow- 
ing: 

<<  If  we  correctly  appreciate  the  opinion  (of  the  Court  of  Appeals) 
it  holds  the  wife  liable  on  the  basis,  in  part  at  least,  of  certain  legal 
propositions  which  do  not  command  ready  acceptance.  One  is  that 
the  husband,  acting  as  the  wife's  agent  in  the  cultivation  of  her 
plantation,  can  bind  her  for  money  procured  by  him  for  the  pur- 
chase of  cotton  in  speculations  resulting  in  loss,  with  which  *  *  * 
she  is  charged.  Another  is,  that  under  Article  2485  of  the  Code  and 
the  decisions,  of  which  6th  Annual,  199,  is  the  type,  the  husband 
being  insolvent,  the  wife  separate  in  property,  she  is  bound  for  debts 
made  by  the  husband  of  the  character  of  plaintiff's  advances.  These 
propositions,  if  we  correctly  appreciate  them,  seem  to  be  incon- 
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siBtentwith  the  absolate  incapacity  of  tlie  wife,  separate  in  property 
or  not,  to  bind  herself  or  to  be  made  liable  for  the  hasband's  debts — 
t.  e.,  those  oar  law  makes  debts  of  the  community." 


Proceeding:  to  the  consideration  of  the  merits  of  the  controversy 
presented,  we  find  the  salient  facts  to  be,  that  defendant,  jadicially 
separate  in  property  from  her  husband,  cultivated  a  plantation  (her 
separate  property)  on  her  own  account  and  in  her  own  name.  This 
plantation  was  the  domicile  of  herself  and  husband  and  the  latter 
acted  as  agent  of  the  wife  in  conducting  the  plantation  business. 
The  husband  was  without  means  or  property  of  his  own. 

The  wife  appeared  before  the  District  Judge  stating  her  wish  to 
borrow  money  and  contract  indebtedness  for  the  use  and  benefit  of 
her  separate  estate,  and  being  examined  by  him  pursuant  to  C  C. 
127,  128,  and  her  replies  satisfying  him  that  it  was  an  indebtedness 
the  law  permitted  her  to  contract,  issued  to  her  a  certificate  of 
authorizatioa  to  borrow  not  exceeding  sixteen  hundred  dollars  and 
secure  same  by  a  mortgage  on  her  separate  property. 

Meanwhile  she  had  effected  arrangements  with  the  commercial 
firm  of  Ohaffe,  Powell  &  West  to  become  her  commission  merchants 
and  make  advances  of  money  and  supplies  to  enable  her  to  cultivate 
her  plantation.  The  money  she  had  been  authorized  by  the  judge  to 
borrow  was  to  be  had  from  them,  and  the  mortgage  to  secure  it  was 
to  be  executed  in  their  favor. 

Armed  with  this  authorization  she  and  her  husband  appeared 
before  a  notary  and,  declaring  an  indebtedness  to  Ohaffe,  Powell  & 
West,  executed  two  notes  in  their  favor,  one  for  four  hundred  and 
ninety- five  dollars,  the  other  for  eleven  hundred  and  five  dollars, 
aggregating  sixteen  hundred  dollars,  and  secured  same  by  a  special 
mortgage  on  her  plantation. 

The  hasband  signed  these  notes  and  mortgage  with  the  wife. 

The  mortgage  recited  that  the  indebtedness  represented  moneys 
and  supplies  advanced  and  to  be  advanced  her  during  the  current 
year  to  enable  her  to  cultivate  a  crop  on  her  plantation. 

In  point  of  fact  it  represented  only  moneys  and  supplies  to  be 
advanced,  for  the  evidence  shows  she  owed  them  nothing  at  the  time. 
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The  act  of  mortgage,  further,  recognized,  in  favor  of  Chaff e, 
Poweil  &  West,  the  privilege  accorded  by  law  to  the  fnrnishers  of 
snpplies. 

It  was  stipalated  therein  that  '*  they  do  each  (meaning  husband 
and  wife)  agree  and  obligate  themselves  to  ship  to  Cbaffe,  Powell  & 
West  for  sale  at  their  discretion  *  *  *  all  the  cotton  either  of 
them  raise,  or  control,  of  the  crop  of  1891,  and  if  they  fail  to  so  ship 
to  said  parties  by  the  first  day  of  February  1892  as  much  as  one 
hundred  and  fifty  bales  of  cotton,  and  an  additional  bale  for  each 
ten  dollars  advanced  to  her  in  excess  of  the  aforesaid  fixed  accom- 
modation *  *  *  they- jointly  and  severally  agree  to  pay  Ihem 
one  dollar  and  twenty- five  cents  per  bale  commission  for  such  defi- 
ciency of  shipment." 

The  open  account  was  to  bear  eight  per  cent,  interest  and  the 
commission  merchants  were  stipulated  to  have  *'  the  exclusive  con- , 
trol  of  and  right  to  apply  proceeds  of  all  cotton  shipped,  and  all 
payments  of  money  or  other  things  made  to  them,  to  the  payment  of 
anjr  secured  or  unsecured  indebtedness  on  open  account  or  other - 
wiae  now  due  or  that  may  hereafter  become  due  them,  as  they 
may  prefer,  and  they  may,  at  their  discretion,  change  such  applica- 
tion of  credits  at  any  time  before  payment  of  all  joint  and  several 
indebtedness  to  them." 

The  judge  had  not  authorized  the  wife  beyond  borrowing  the  money 
and  executing  the  mortgage. 

This,  of  course,  impliedly  included  the  usual  and  necessary  adjuncts 
of  negotiable  or  other  instruments  to  represent  the  indebtedness, 
with  stipulation  as  to  interest,  and  attorney's  fees  and  costs  in  case 
of  suit,  etc. ;  and  it  was  not  obnoxious  to  the  certificate  of  author- 
ization that  the  recital  as  to  recognition  of  the  privilege  of  furnishers 
of  rapplies  was  made. 

Some  of  the  other  stipulations  may  be  passed  over  as  immaterial, 
bat  the  one  quoted  above,  relating  to  imputation  of  payments  and 
change  af  credits,  must  be  held  such  a  material  and  substantial  vari- 
ance from  the  authority  given  by  the  judge  as  to  take  this  case  out 
of  the  protection  of  0.  C.  128 — that  is  to  say,  when  a  wife  is  prop- 
erly authorized  and  there  has  been  observance  of  the  authorizationj 
she  is  treated  quoad  that  transaction  as  femme  sole — and  threw  upon 
the  creditor  the  burden  of  proving  that  the  indebtedness  asserted 
enured  to' the  wife's  separate  benefit. 
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The  Conrad  case,  29  La.  An.  128. 

The  Berwick -Frere  case,  49  La.  An.  202. 

The  material  or  sobstantial  variation,  to  the  disadvantage  of  the 
wife,  from  what  the  jodge  authorized,  does  not  annnl  the  mortgage 
or  other  contract,  as  counsel  for  defendant  insists,  bnt  does  destroy 
the  efficacy  of  the  certificate  of  anthorization,  and  the  creditor  most 
prove  aliunde  that  the  debt  secnred  by  the  mortgage  enured  to  her 
separate  benefit. 

The  Berwick -Frere  case  supra  is  not  to  be  construed  as  going 
further  than  this. 

The  law  as  it  stood  in  regard  to  the  contracts  of  married  women 
previous  to  the  act  of  1855  (now  C.  C.  126,  127,  128)  remains  unim- 
paired, with  the  difference  that  a  married  woman  taking  the  benefit 
of  that  act  is  placed  on  the  same  footing  with  a/emme  8ole,  her  con- 
tract furnishing  full  proof  against  her,  while  under  the  general  juris- 
prudence those  who  deal  with  a  married  woman  are  bound  to  see 
that  the  contract  made  with  her  enures  to  her  benefit.  Rice  vs. 
Alexander,  15  La.  An.  64. 

It  has  never  been  disputed  that  a  married  woman,  authorized 
alone  by  her  husband,  can  validly  contract  in  reference  to  her  sepa- 
rate estate.  Hence,  it  follows  that  when  she  seeks  and  obtains  the 
further  authorization  of  the  judge,  pursuant  to  the  arUclee  of  the 
Code  referred  to,  and  in  a  mortgage  following  this  authorization  the 
terms  of  the  latter  are  departed  from,  and  stipulations  are  embodied 
in  the  mortgage  constituting  material  and  substantial  variations  from 
the  authorization,  the  only  result  will  be  to  do  away  with  the  effect 
of  the  authorization,  leaving  the  creditor  in  the  position  of  having 
dealt  with  a  married  woman  authorized  alone  by  her  husband,  and  to 
stand  or  fall  according  as  he  may  prove,  or  not  prove,  aliunde  that 
the  indebtedness  he  seeks  to  hold  her  for  enured  to  her  separate 
benefit. 

And  in  an  action  on  such  a  contract,  where  the  wife  stands  unau- 
thorized by  the  judge,  but  authorized  by  her  husband,  the  plaintiff 
must  show  affirmatively  before  he  can  recover  that  the  debt  did 
enure  to  the  separate  advantage  of  the  wife,  and  this  is  true  whether 
she  be  separate  in  property  or  not. 

Urquhart  vs.  Thomas,  24  La.  Ann.  95; 

Erwin  vs.  McCalop,  6th  La.  Ann.  178; 

Hardin  vs.  Wolf,  29  La.  Ann.  883; 

Pascal  vs.  Folse,  48  La.  Ann.  1280. 
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Holding  that  this  creditor  stands  on  a  contract  where  the  wife 
mast  be  considered  as  authorized  by  the  hnsband  alone,  the  next 
inqairy  is  did  the  consideration  of  the  mortgage  notes  enare  to  her 
advantage,  or  that  of  her  separate  estate. 

We  find  that  on  receiving  the  notes  Obaffe,  Powell  &  West  placed 
the  proceeds  thereof,  less  discount  at  eight  per  cent,  and  commis- 
sions at  two  and  a  half  per  cent.,  to  the  credit  of  defendant.  The 
notes  were  dated  Febmary  G,  1891,  and  the  smaller  one  matured 
December  15,  1891,  the  larger  one  January  15,  1892.  They  drew, 
each  of  them,  eight  per  cent,  interest  from  December  15,  1891. 

The  amount  so  placed  to  the  credit  of  the  defendant  was  one 
thousand  four  hundred  and  forty^seven  dollars  and  eighty-seven 
cents. 

Thereafter  the  notes  became  the  property  of  Chaffe,  Powell  & 
West,  who  had  discounted  the  same.  The  defendant  in  her  planting 
operations  absorbed  the  proceeds  of  the  notes  and  undoubtedly  the 
indebtedness  represented  by  the  same  enured  to  her  benefit.  So 
the  notes  became  an  enforceable  asset  in  the  holders'  hands  against 
her  and  against  the  property  she  had  mortgaged  to  secure  them. 

But  defendant  did  not  stop  drawing  on  plaintiffs  for  money  and 
supplies,  in  her  planting  business  for  that  year,  when  the  proceeda 
of  the  notes  became  exhausted.  She  continued  her  drafts  and 
orders  and  in  due  time  shipped  the  crop  of  cotton  (eighty -six  bales) 
raised  on  her  plantation  to  Chaffe,  Powell  &  West. 

The  same  rule  must  apply  to  the  indebtedness  contracted  by 
defendant,  authorized  by  her  husband,  with  her  merchants  after 
exhausting  the  proceeds  of  the  notes,  as  was  applied  to  the  notes 
themselves.  They  can  hold  her  only  for  such  advances  and  supplies 
as  were  made  to  her  for  her  separate  plantation  business  and  used 
legitimately  therefor,  thus  enuring  to  her  benefit,  and  for  such  other 
items  of  indebtedness  which,  not  being  ordered  for  her  separate  plant- 
ing business,  enured  otherwise  to  her  benefit,  or  that  of  her  separate 
estate,  or  were  such  expenses  as  the  law  declares  a  wife  must  support. 

We  have  already  seen  the  hnsband  was  without  means  or  property^ 
and,  as  a  consequence,  it  devolved  upon  the  wife  to  support  the  family^ 
expense. 

Without  going  into  a  discussion  of  the  voluminous  evidence  found! 
in  the  record,  sufSce  it  to  say  that  we  are  satisfied  plaintiffs  have 
made  out  their  case,  except  in  the  particular  hereinafter  set  forth. 
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The  money,  sapplies,  etc.,  obtained  from  her  merchants  were  used 
by  defendant  in  her  separate  business,  for  cnltlvating  her  crops,  for 
maintaining  her  plantation,  for  paying  her  debts,  for  supporting  her 
hoQsehold  expenses,  etc. ,  except  as  we  shall  show  later,  and  tfans*  to 
this  extent,  she  mast  be  held  liable  therefor  as  for  indebtedness  that 
ennred  to  her  separate  benefit.  Ohaffe  &  Sons,  vs.  Watts,  37  La. 
Ann.  826;  McElvin  vs.  Taylor,  80  La.  Ann.  552. 

The  eighty 'Six  bales  of  cotton  shipped  from  defendant's  plantation 
were  sold  and  the  proceeds  thereof  applied  to  her  credit.  In  the 
coarse  of  these  transactions  the  smaller  note  held  by  plaintiffs  was 
4sharged  into  the  accoant,  paid  and  satisfied  and  the  same  delivered 
to  the  maker,  and  the  accoant  showed  a  balance  in  favor  of  defend- 
ant which  mast  be  applied  as  a  credit  on  the  larger  note. 

What  this  true  balance  is,  is  the  real  point  at  issue,  in  our  view  of 
the  case. 

On  April  2,  1894,  the  last  statement  of  account  was  rendered  by 
plaintiffs.  It  showed  credits  to  defendant  which  reduced  the  amount 
due  on  the  larger  of  the  two  mortgage  notes  to  eight  hundred  and 
fifty-seven  dollars  and  seventy -seven  cents. 

This  is  the  amount  plaintiffs  claim,  with  eight  per  cent,  interest 
from  said  date,  and  the  amount  for  which  they  were  awarded  Jodg- 
iment  by  the  court{of  appeals. 

We  do  not  think  defendant  can  be  held  for  that  sum. 

Certain  cotton,  aggregating  sixty- six  bales,  was  purchased  by  D. 
D.  DeMoss,  husband  of  defendant,  and  shipped  plaintiffs.  The  basis 
of  this  purchase  of  cotton  by  DeMoss,  as  a  venture  of  his  own,  was, 
we  think,  laid  in  the  act  of  mortgage  itself,  as  shown  by  an' extract 
from  same  hereinbefore  made. 

The  cotton  was  purchased  from  neighboring  farms.  That  the 
wife's  name  was  used,  that  the  husband  induced  her  to  sign  drafts 
given  for  the  purchase  price,  that  it  was  shipped  in  her  name,  do 

not,  we  think,  make  the  purchases  any  the  less  those  of  the  husband. 

« 

It  was  outside  of  the  wife's  separate  planting  business.  It  was  a 
epeculation  by  the  husband,  and  beyond  doubt  plaintiffs  had  knowl- 
edge that  small  lots  of  cotton  were  from  time  to  time  being  bought  by 
DeMoss,  husband,  and  shipped  to  them  in  the  wife's  name  and  paid 
for  by  drafts  which  the  wife  had  been  called  on  to  sign.  Having  no 
credit  of  his  own,  the  husband  was  u^ng  hers,  and  the  evidence 
shows  she  protested  to  him  against  it. 
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It  will  not  do  to  say  the  wife  was  making  these  purchases  of  cot- 
ton in  order  to  fill  the  complement  of  one  hundred  and  fifty  bales 
she  had  engaged  to  ship  plaintiffs. 

An  examination  of  the  stipulation  of  the  mortgage  in  this  respect ' 
Gjhows  that  the  husband,  for  himself,  on  his  own  account,  assumed  an 
obligation  to  plaintiffs  that  as  much  as  one  hundred  and  fifty  bales 
would  be  shipped  them.  The  wife  did  likewise,  it  is  true,  but -so  it 
was  done  by  one,  or  the  other,  or  by  both,  the  obligation  would  be 
fulfilled. 

The  wife  supplied  the  larger  portion  of  the  requisite  number  of 
bales  from  her  plantation;  the  husband  purchased  the  remainder 
from  near-by  places. 

The  money  supplied  by  plaintiffs,  by  payment  of  drafts  and  other- 
wise, to  purchase  this  cotton  can  not  be  held  an  advance  to  defend- 
ant's plantation  or  separate  business.  It  was  money  supplied  to 
enable  the  husband  to  embark  in  a  mere  venture ;  it  was  a  damage 
and  not  a  benefit  to  the  wife;  it  resulted  in  a  loss  of  some  hundreds 
of  dollars;  and,  thus,  there  is  lacking  entirely  the  element  to  make 
it  an  indebtedness  binding  on  her — it  did  not  enure  to  her  benefit. 

This  cotton  when  sold  by  plaintiffs  was  entered  up  to  the  credit  of 
defendant,  just  as  the  money  used  ia  its  purchase  had  been  entered 
up  to  her  debit. 

But  the  cotton  sold  for  less  than  the  sum  it  cost  and,  hence,  a  loss* 
This  loss,  it  is  sought  to  make  the  wife  bear. 

It  falls  on  the  husband,  not  on  her.  It  must  be  held  as  resulting 
from  his  separate  and  independent  transactions  with  plaintiffs. 
This  cotton  should  be  charged  off  on  her  account  at  the  same  sum 
that  it  had  been  entered  on  the  account  as  an  indebtedness  against 
her.  This  can  be  equally  effectuated,  however,  by  ascertaining  the 
loss  on  it,  and  crediting  the  amount  tnereof  on  the  note  declared  on. 

Defendant's  counsel  figures  the  loss  at  about  six  hundred  dollars ; 
plaintiffs'  counsel  at  two  hundred  and  twenty -three  dollars  and  six 
cents. 

The  Court  of  Appeals  fixed  it  at;  four  hundred  and  thirteen  dollars 
and  ninety- four  cents.  We  will  adopt  its  calculation  and  estimate 
as  showing  the  true  loss,  and  give  defendant  credit  therefor  on  the 
note  sued  on  as  of  date  April  2,  1894,  the  time  when  the  last  credit 
was  given  her  for  cotton  sold,  and  the  last  statement  was  rendered 
her. 
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For  the  reasons  assigned  it  is  ordered,  adjudged  and  decreed  that 
the  judgment  rendered  by  the  District  Court,  and  that  rendered  by 
the  Oourt  of  Appeals,  Second  Circuit,  in  this  cause,  be  set  aside  and 
annulled,  and  proceeding  to  render  such  judgment  as  should  have 
been  rendered  in  the  first  instance,  it  is  now  ordered  and  decreed 
that  Mrs.  Eliza  Cha  ffe,  Executrix  of  the  Succession  of  Charles 
Cha£fe,  deceased,  A.  C.  Leigh,  administrator  and  executor  of  John 
Powell,  deceased,  and  J.  B.  West,  plaintiffs  herein,  do  have  and  re- 
cover of  Mrs.  O.  M.  DeMoss,  defendant  herein,  the  sum  of  four 
hundred  and  forty- three  and  83-100 dollars,  with  8  per  cent,  inter- 
est per  annum  thereon  from  April  2,  1894,  until  paid,  together  with 
6  per  cent  thereon  as  attorney's  fees. 

It  is  further  ordered  and  decreed  that  the  special  mortgage  con- 
sented to  by  defendant  on  the  6th  of  February,  1891,  before  Scott 
Bettis,  clerk  of  the  Eighth  District  Court,  in  and  for  the  Parish  of 
Madison,  Louisiana,  and  resting  on  the  property  described  in  plain- 
tiffs' original  petition,  be  recognized  and  enforced,  and  that  said 
property  be  seized  and  sold  to  pay  and  satisfy  this  Judgment. 

It  is  further  ordered  and  decreed  that  defendant's  demand  in  re- 
convention be  rejected ;  and  that  costs  of  the  District  Court  and  of 
the  Court  of  Appeals  be  borne  by  defendant,  and  those  of  this  court 
by  the  plaintiffs. 
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No.  12,776. 

Allopathic  State  3oard  op  Medical  Examiners  vs.  Augustus 

C.  Fowler. 

1.  Parties  coiitesting  the  constitutionality  of  a  law  shonld  tonder  that  issue  in  the 

trial  oourt,  and  can  not  raise  it  as  a  matter  of  right  for  the  first  time  on  appeal. 
When  so  raised  below  new  special  grounds  can  not  be  urged  for  the  first  time 
on  appeal,  particularly  when  an  examination  of  eyidence  would  be  ne«»ded 
for  their  decision. 

2.  A  bill  having  the  same  title  as  Act  No.  49  of  1894  was  introduced  in  the  Senate  as 

Senate  Bill  No.  23;  it  was  read  by  its  title  and  placed  upon  the  calendar  for 
second  reading.  It  was  subsequently,  under  a  suspension  of  the  rules,  taken 
up  on  second  reading,  read  by  title  and  referred  to  a  committee.  The  com- 
mittee reported  its  action  on  Senate  Bill  No.  23,  giving  the  exact  title  of  the 
same.  The  committee  reported  the  bill  favorably  by  substitute.  The  bill  was 
read  by  title.  On  motion  the  substitute  was  adopted  in  lien  of  the  original 
bill,  and  became  Senate  Bill  No.  90.  The  title  of  the  bill  reported  by  the  com- 
mittee as  a  substitute  was  identical  with  that  of  the  original  bill.  The  bill  as 
reported  was  read  by  title.    Siibsequoutly  Senate  Bill  No.  90,  reported  by  the 
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committee,  vras  put  upon  Its  third  reading.  The  bill  was  read  in  full.  It  was 
then  taken  up  for  final  passage;  the  roll  was  called  and  the  bill  finally  passed. 
A  motion  to  reconsider  was  made,  and  the  motion  to  reconsider  was  laid  upon 
the  table.  Held^  that  a  contention  that  Senate  Bill  No.  90  should  be  taken  and 
considered  as  an  original  bill,  and  it  should  have  been  read  in  the  Senate 
three  times,  and  on  three  different  days,  once  in  full,  was  not  well  founded. 

3.  Act  No.  49  of  1894  does  not  violate  Act  29  of  the  Constitution,  which  requires 

that  any  law  enacted  by  the  General  Assentibly  should  embrace  but  one  object) 
and  that  shall  be  expressed  In  the  title,  nor  does  it  violate  the  Constitution  as 
being  a  special  law  prohibited  by  Art.  46  of  the  Constitution. 
The  law  Is  a  general  one,  though  bearing  upon  a  special  subject. 

4.  Whenever  the  pursuit  of  any  particular  occupation  or  profession  requires  for 

the  protection  of  the  lives  or  health  of  the  general  public,  skill,  knowledge  and 
other  personal  attributes  or  characteristics  in  the  person  pursuing  it,  the 
General  Assembly  has  the  power  and  authority  to  have  recourse  to  proper 
measures  to  ensure  that  none  but  persons  possessing  these  qualiflcat4ons 

* 

should  pursue  It.  A  statute  to  that  effect  is  not  open  to  attack  as  depriving 
citizens  of  their  right  to  earn  a  living.  The  right  to  practice  medicine  Is  not 
an  absolute  natural  right,  but  a  right  or  prlvilf  go  to  be  exercised  under  con- 
ditions and  limitations  regulated  by  legislative  authority. 

5.  The  General  Assembly,  having  the  authority  to  require  as  a  condition  prece- 

dent to  the  right  or  privilege  of  any  one  to  practise  medicine  in  lA>uIsiana,  that 
he  should  be  subjected  before  doing  so  to  a  prior  examination  as  to  his  quali- 
fications, and  found  and  declared  worthy  and  qualified.  It  has  the  right  to 
select  the  particular  agency  to  whom  should  be  delegated  that  duty.  Courts 
can  not  control  that  selection.  A  statute  creating  a  Board  of  Medical  Kxamin- 
ers,  to  be  composed  of  physicians  recommended  for  appointment  from  lists  to 
be  furnished  by  the  Louisiana  Medical  Society  and  the  Hahueman  State  Medi- 
cal Society,  to  be  appointed  by  the  Governor  on  sucn  recommendation,  is  not 
open  to  attack  as  discriminating  In  favor  of  the  allopathic  and  homeopathic 
schools  against  the  eclectic  school  of  medicine.  No  constitutional  right  Is 
given  to  particular  individuals  entertaining  peculiar  theurles  of  medicine  to 
group  themselves  together, and,  calling  themselves  a  special  scliool  of  medi- 
cine, under  a  selected  name,  to  Insist  that  they  be  recognized  and  dealt  with  as 
such. 

6.  The  action  of  the  Medical  Buard  of  Uxaminers  is  not  conclusive,  but  is  subject 

to  correction  In  case  of  abuse. 

7.  The  recognition  by  the  constituted  authorities  of  another  State  that  a  person 

was  properly  qualified  to  practise  medicine,  and  that  tlie  medical  college 
whose  diploma  he  presented  as  evidence  of  that  fact  was  a  medical  college  in 
good  standing,  does  not  carry  with  it  a  vested  right  In  the  party  to  practise 
medicine  in  Louisiana.  Kach  State  acts  independently  of  the  other  In  this 
matter. 

8.  A  person  who  has  been  practising  medicine  as  a  physician  for  a  number  of 

years  without  objection  Is  not  exempt  from  complying  with  legislation  of  a 
later  date,  making  it  a  condition  precedent  to  any  one's  practising  medicine 
that  he  should  have  been  examined  by  a  medical  examining  board  and  found 
to  have  the  qualifications  required  by  law  for  so  doing. 
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E.  T,  Florance  and  Roht,  J,  Perkins  for  Plaintiff,  Appellee. 


A.  E.  Billinga,  Ambrose  Smith  and  H,  N,  Gautier   for  Defendsnt, 
Appellant. 


ArRued  and  submitted  April  22,  1898. 
Opinion  handed  down  May  16,  1898. 
Rehearing:  refused  Jane  28,  1898. 


The  opinion  of  tbe  court  was  delivered  by 

D^iCHOLLS,  C.  J.  Plaintiffs  applied  to  and  obtained  from  the  Distxicfc 
Court  for  the  parish  of  Jefferson  an  injunction  forbidding  and  enjou- 
ing  defendant  from  further  practising,  medicine  in  any  of  ite  depaii* 
ments  in  this  State  until  he  shall  have  first  obtained  tbe  certiflcato 
provided  for  under  the  provisions  of  Act  No.  49  of  the  Genecal 
Assembly  of  the  State  of  Louisiana  of  1894.  They  also  prayed  that 
Fowler  be  cited,  and  that  after  due  proceenings  there  be  jadgmenl 
condemning  him  to  pay  plaintiffs  the  sum  of  one  hundred  dollars  ■■ 
a  penalty,  and  in  addition  thereto  the  sum  of  fifty  dollars  as  attorney't 
fees  and  costs  of  cou^t  and  making  said  injunction  perpetual  aad 
absolute. 

'  These  prayers  were  predicated  upon  allegations  that  Fowler,  who 
resided  in  the  parish  of  Jefferson,  had  been  for  over  three  moBthi 
prior  thereto  practising  medicine  in  the  State  without  having  flnt 
obtained  the  certificate  required  by  Sec.  2  of  Act  No.  49  of  1884. 
That  he  had  repeatedly  prescribed  and  directed  for  the  use  of  other 
persons  drugs  and  medicines  for  the  treatment,  cure  and  relief  of 
bodily  injaries,  infirmities  and  diseases. 

That  said  acts  were  in  violation  of  the  laws  of  this  State,  par- 
ticularly of  said  Act  No.  49,  and  Sec.  14  of  said  act,  as  amended  by 
Act  No.  13  of  1896. 

That  under  said  law,  said  Fowler  was  liable  to  a  penalty  not 
to  exceed  one  hundred  dollars,  and  to  the  payment  of  attorney's 
fees  not  to  exceed  fifty  dollars,  for  said  violations. 

Defendant  moved  to  dissolve  the  injunct'ou  for  causes  declared  to 
be  apparent  upon  the  face  of  the  papers  and  record  and  want  of 
authority  and  capacity  in  plaintiffs,  and  also  upon  the  ground  that 
the  bond  and  surety  furnished  was  not  good  and  sufficient  and  such 
as  the  law  required. 
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He  also  excepted  to  plaintiff's  demand  on  the  gronnds : 

1.  That  they  were  withont  anthority  or  capacity  to  institnte  the  salt. 

2.  (Under  reservation.)     That  the  allegations  of  the  petition  were 
too  yagne  and  indefinite  for  him  to  f  afely  answer. 

8.  That  the  allegations  of  the  petition  disclosed  no  cause  of  action. 

4.  That  Act  No.  49  of  1894  is  in  violation  of  Arts.  1,  5,  7,  XI,  29 
et  8eq.  of  the  Constitntion,  and  is  therefore  nail  and  void. 

5.  That  Act  No.  IS  of  1896  is  in  violation  of  Arts.  1,  5,  7,  XI,  29, 
46  and  47  of  the  Constitntion,  and  is  therefore  nnll  and  void. 

The  motion  to  dissolve  and  the  exceptions  filed  were  overruled. 

Defendant  answered,  pleading  first  the  general  issue.  Farther 
answering,  he  denied  that  he  had  at  any  time  violated  the  provisions 
of  Act  No.  49  of  1894  or  the  acts  amendatory  thereto.  He  specially 
denied  that  any  of  the  provisions  and  prohibitions  of  the  said  laws 
and  acts  alleged  were  in  any  wise  applicable  to  him.  In  the  event 
that  said  acts  be  construed  and  held  as  a  prohibition  to  the  practice 
of  medicine  and  surgery  in  any  branch  or  school  of  medicine  other 
than  that  of  the  allopathic  or  homeopathic,  without  a  diploma  from 
an  allopathic  or  homeopathic  institution,  or  without  previous  exam- 
ination by  the  plaintiff's  medical  board  of  examiners,  or  in  the 
event  it  should  be  held  that  the  plaintiff's  medical  board  of  exam- 
iners are  qualified  and  authorized  to  determine  and  pass  upon 
the  ability,  competency  and  qualificati>n  of  practitioners  of  such 
other  branch  or  school  of  medicine,  and  especially  of  respond- 
ent, he  averred  that  such  construction  and  holding  as  regards 
practitioners  of  such  other  school  of  medicine,  particularly 
as  regards  this  respondent  (holder  of  a '  diploma  from  a  rep- 
utable institution  of  the  Eclectic  school  of  medicine),  and  as 
regards  practitioners  anterior  to  the  said  legislative  enactments 
or  laws,  would,  in  fact,  be  holding  and  giving  to  said  laws 
the  unconstitutional  effect  of  discriminating  between  persons 
engaged  in  the  profession  of  medicine  and  surgery  and  would  be 
depriving  this  respondent  of  his  constitutional  rights  and  privi- 
leges. Defendant  further  averred  that  such  construction  and  hold- 
ing as  regards  said  laws  would  and  does  make  the  provisions  and 
prohibitions  thereof  effectively  applicable  to  him  and  thereby  violates 
all  rights,  privileges  and  immunities  guaranteed  him  and  vested  in 
him  by  the  Conatitution  of  this  State  and  of  the  United  States,  spec- 
ially as  regards  his  privileges  and  immunities  of  citizenship  and 
86 
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operates  as  and  is  an  nnjast  and  illegal  discrimination  between  citi- 
zens of  different  States  and  of  the  same  State — is  class  legislation, 
and  specially  violative  of  the  Bill  of  Rights  of  the  State  Oonstitation 
and  of  Sec.  2  and  of  Art.  4  of  the  Constitntion  of  the  United  States  as 
well  as  of  the  Fourteenth  Amendment  of  the  Oonstitation,  and 
among  other  things  in  this,  that  it  deprives  respondent  of  his  prop- 
erty and  liberty  withont  dae  process  of  law,  and  he  alleged  that  said 
acts  were  ultra  vires. 

He  averred  that  said  Act  No.  49  of  1894,  and  those  amendatory 
thereof,  shonid  not  and  coald  not  apply  to  him  and  coald  not  be 
invoked  by  plaintiffs  to  prohibit  and  enjoin  him  from  practising 
medicine  and  snrgery  in  the  State  of  Louisiana.  That  the  depriving 
him  of  the  rights,  privileges  and  immunities  inherent  to  bis  citizen- 
ship and  the  maintaining  and  perpetuation  of  the  injunction  which 
bad  issued,  or  the  rendition  of  a  judgment  in  favor  of  plaintiffs, 
would  cause  him  great  and  irreparable  injury  to  an  amount  bard  to 
estimate,  but  surely  in  a  sum  far  in  excess  of  ten  thousand  dollars, 
and  would  be  depriving  him  of  his  property  and  liberty  without  due 
process  of  law.  He  prayed  that  there  be  judgment  in  his  favor  and 
against  plaintiffs,  decreeing  respondent  entitled  to  practeie  medicine 
and  snrgery  in  this  State,  and  dissolving  the  injunction,  and  dismiss- 
ing plaintiffs. 

Defendant  filed  a  supplemental  answer  in  which  he  averred  that 
he  was  expressly  exempted  from  the  provisions  and  penalties  of 
Act  No.  49.  He  further  aUeged  that  notwithstanding  the  pro- 
visions of  that  act  he  was  entitled,  under  the  Oonstitation  and  laws 
of  the  United  States,  to  a  trial  by  jury,  and  for  such  trial  he  prayed 
on  conforming  to  the  requirements  of  law  relative  to  such  trials. 

The  prayer  for  a  trial  by  jury  was  refused  under  the  provisions  of 
Acts  No.  49  of  1894  and  No.  18  of  1896. 

To  this  ruling  defendant  reserved  a  bill  of  exceptions. 

The  District  Oonrt  rendered  judgment  in  favor  of  the  plaintiffs, 
making  the  injunction  perpetual  and  decreeing  that  defendant  be 
enjoined  from  practising  medicine  in  any  of  its  departments  until  he 
should  have  received  the  certificate  required  by  Sec.  2  of  Act  No. 
49  of  the  acts  of  1894.  It  further  condemned  defendant  to  pay 
a  fine  of  one  hundred  dollars,  and,  in  addition,  fifty  dollars 
for  attorney's  fees  and  costs.  On  February  6,  1898,  defendants 
applied  for  and  obtained  a  suspensive  appeal  from  the  judgments  of 
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the  court  overraling  his  exceptions,  and   from  the  final  judgment  in 
the  case. 

In  the  Supreme  Court  defendant  assigned  as  error  of  law  and  cause 
of  nullity  of  the  judgment  appealed  from  that  Act  No.  49  of  1894, 
known  and  designated  throughout  its  parliamentary  progress  as 
Senate  Bill  No.  90,  did  not  receive  the  readings  on  three  different 
days  in  each  house  of  the  General  Assembly,  as  required  by  the  man- 
datory provisions  of  Art.  37  of  the  Constitution,  but  was  passed  by 
the  Senate  in  disregard  and  violation  thereof;  all  of  which  was 
shown  by  reference  to  the  constitutional  and  official  record  and  jour- 
nals of  the  Senate.  That  Act  No.  13  of  1898  was  unconstitutional, 
^or  the  reason  that  it  only  purports  to  amend  and  re-enact  Sees.  14 
and  19  of  said  Act  No.  49  of  1894;  that  same  is  not  self -operative  or 
enforceable,  but  is  entirely  dependent  upon  the  provisions  of  said 
Act  No.  49  in  its  entirety  for  legal  validity  and  effectiveness;  that 
being  based  upon  an  outgrowth  of  and  inseparable  from  said  Act 
No.  49,  which  is  null  and  void,  said  Act  No.  13  is  of  and  by  itself 
without  legal  force  or  vigor. 

Opinion. 

Appellant  attacked  in  this  court  the  constitutionality  of  Act 
No.  49  of  1894  on  the  ground  that  in  its  passage  Art.  37  of  the 
Constitution  was  not  complied  with.  He  had  attacked  its  con- 
stitutionality in  the  District  Court,  but  upon  other  grounds.  In 
State  of  Louisiatia  vs.  Widow  De  St,  Romes,  26  An,  754,  we  held  that 
the  consiitntionality  of  a  law  would  not  be  considered  where  an  issue 
to  that  effect  has  not  been  raised  in  the  case  below.  The  same  rule 
applies  to  cases  where  special  grounds  of  unconstitutionality  are  set 
up  for  the  first  time  in  this  court,  and  particularly  those  where  an 
examination  of  evidence  would  be  needed  for  a  decision  of  the  ques- 
tion submitted.  We  have,  however,  examined  the  Journal  of  the 
Senate  proceedings  for  the  year  1884,  and  find  that  an  act  was  intro- 
duced in  the  Senate  on  the  sixth  day  of  the  session  by  Mr.  Avery, 
having  the  same  title  as  that  which  Act  No.  49  of  1894  now  bears.  It 
was  introduced  as  Senate  Bill  No,  23,  read  by  its  title,  and  placed 
upon  the  calendar  for  second  reading.  On  the  seventh  day  it  was 
taken  np  under  a  suspension  of  -the  rules  on  its  second  reading,  read 
by  title,  and  referred  to  the  Committee  on  Health,  Quarantine, 
Drainage  and  Charitable  Institutions.     On  the  eighteenth  day  that 
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operates  as  and  is  an  nnjast  and  illegal  discrimini^ 

zens  of  different  States  and  of  the  same  State*  | 

and  specially  violative  of  the  Bill  of  Rights  o^      ^ 


d  I   I  '...  ^ 


and  of  See.  2  and  of  Art.  4  of  the  Oonstitutik  % 

well  as  of  the    Fourteenth   Amendment i  |       %   W 

among  other  things  in  this,  that  it  depr  |  ^  J- 

erty  and  liberty  without  due  process  |  ^  |  ^ 

acts  were  ultra  vires,  i  4  t  i  i 


0 


He  averred  that  said   Act  No.  i  /  f  |  .?  -i 


«k 


„ery  and  mid- 


thereof,  should  not  and  could    r  ^  ^  §  •    '       t 
invoked  by   plaintiffs  to  pro* ^'^t  i  >  1  7       !• 
medicine  and  surgery  in  the  ^  ^'  ^  -^  >  J   J^  • 
him  of  the  rights,  privilejj  j^|  lii\^ 
shiD  and  the  maintaininr//|^  |^^  .'  r 

,    -_   —        -   ,  |---  $ 

would  cause  him  grev/ 1  ^ 

estimate,  but  surel-  ;7  ^  "^i^^  reported  as  the  substitute 

and  would  be  der  -  f  «^itle  of  the  latter,  shows  that  they 

process  of  law.  ;  ^  ontieth  day,  Senate  Bill  No,  90  reported 

against  plaint'-''  .^^it  upon  its  third  reading.    The  bill  was  read 

and  surgery  .  moved  the  final  passage  of  the  bill ;  the  roll  was 

ing  plaint'  '^H  was  finally  passed.  Mr.  McCarthy  moved  to  recon- 
Defen  ve  by  which  the  bill  was  finally  passed,  and  on  his  own 
he  wa  ihe  motion  to  reconsider  was  laid  on  the  table.  Appellant's 
Act  ution  is  that  Senate  Bill  No.  90  must  be  taken  and  considered 
vip  ^  original  bill,  and  that  it  should  have  been  read  in  the  Senate 
0  ^  times  and  on  three  different  days,  once  in  full. 

article  29  of  the  Constitution  requires  that  every  law  enacted  by 
^/,e  General  Assembly  shall  embrace  but  one  object,  and  that  shall  be 
expressed  in  its  title.     As  Senate  Bill  No.  23  was  reported  back  fay- 
orably  by  the  committee  under  the  same  title  which  it  had  when  sent 
to  it,  it  is  very  evident  that'  tho  body  of  the  act  as  presented  to  it, 
must  have  been  found  by  it  conformable  to  the  requirements  of  Art. 
29.     That  is  to  say   its  provisions  must  have   been  considered  aa 
embracing  but  one  object,  and  that  object  was  expressed  by  its  title. 
When  the  committee  reported  back  the  bill  under  the  identical  title, 
it  is  clear  that  if  any  changes  in  the  bill  had  been  made  in  committee, 
they  must  have  been  of  a  character  such   as  in  the  opinion  of  the 
committee  were  germane  to  and  consistent  with  the  provisions  in  the 


\ 
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^  No.   23  under  the  origiDal   title.     Had  this  not 

^8titute  reported  wonld  necessarily  have  been 

^t  title  in  order  to  make  it  conform  to  the 

"^8  there  is  nothing  to  show  to  the  con- 

-^  body  of  Senate  Bili  No.  28  fulfilled 

'-^e  Constitution,  and   fell  properly 

of  Senate  Bill  No.   90  (Act  No. 

>^  ^der  the  same  title,  then  the 

alike,  and  germane  to  each 
jiust  have  been  not  a  new 
.dt,  but  the  old  bill  with  imma- 
We  do  not  think  that  the  mere 
.lie  committee  may  have  been  to  some 
edified  by  it  (but  not  to  an  extent  sufficient  to 
.atside  of  its  original  title)  and  that  the  committee 
o  thought  proper  to  designate  the  bill  so  reported  back,  a 
.Litute  "  for  the  original  bill,  that  that  fact  should  make  it  other 
.uan  the  original  bill  auiesded  or  revised,   or  made  over  to  make  it 
conform  as  a  whole  to  amendments  already  adopted.     We  find  no 
ground  for  saying  that  Act  No.  49  of  1894   was  not  passed  in  con- 
formity with  Acts?  of  the  Constitution. 

Appellant's  next  contention  is  that  Act  No.  49  of  1894  is  violative 
of  Art.  29  of  the  Constitution  in  that  it  embraces  more  thau  one 
object,  and  that  not  expressed  in  its  title. 

An  article  corresponding  with  our  Art.  29  is  to  be  found  in  the 
constitutions  of  a  number  of  our  sister  States  and  has  been  the  sub- 
ject of  repeated  judicial  decisions.  The  decisions  are  substantially 
alike.  The  Supreme  Court  of  South  Dakota,  in  State  vs.  Morgan 
•(48  N.  W.  816),  has  reviewed  very  fully  the  jurisprudence  on  the 
subject,  quoting  very  freely  from  the  opinions  of  different  courts. 
From  among  those  quotations  we  make  use  of  the  following : 

The  Supreme  Court  of  Michigan,  in  People  vs.'  Mahoney  (18  Mich. 
494),  said:  ''The  history  and  purpose  of  this  constitutional  provi- 
sion are  too  well  understood  to  require  any  elucidation  at  our  hands. 
The  practice  of  bringing  together  in  one  bill  subjects  diverse  in  their 
nature  and  having  no  necessary  connection  with  a  view  to  combine 
in  their  favor  the  advocates  of  all  and  thus  secure  the  passage  of 
several  measures,  no  one   of  which  could   succeed  upon  its  own 
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merits,  was  one  both  corruptive  of  the  legislator  and  dangerous  to 
the  State.  It  was  scarcely  more  so,  however,  than  another  practice 
also  intended  to  be  remedied  by  this  provision,  by  which  throngh 
dextrous  management  clauses  were  inserted  in  bills  of  which  the 
titles  gave  no  intimation,  and  their  passage  secured  through 
legislative  bodies  whose  members  were  not  generally  aware  of 
their  intention  and  effect.  This  course  was  not  designed  to  em- 
barrass legislalation  by  multiplying  the  number  of  bills,  but  It  was 
intended  to  pnt  an  end  to  vicious  legislation  which  was  little  bet- 
ter than  a  fraud  on  the  public  and  to  require  that  in  every  case 
the  proposed  measure  should  stand  upon  its  own  merits.  Judge 
Gardiner,  of  New  York,  says  '^  that  the  purpose  was  that  neither  the 
members  of  the  Legislature  nor  the  public  should  be  misled  by  the 
title.  Insurance  Go.  vs.  Mayer,  8  N.  Y.  214.  Judge  Gole,  of  Wis- 
consin, says  **  that  the  design  and  purpose  of  the  provision  was 
obviously  to  prevent  the  mischief  of  uniting  together  in  the  same  bill 
various  objects  which  had  no  necessary  connection  with  each  other, 
and  in  order  to  guard  the  Legislature  and  the  community  affected  by 
the  law  against  surprise  and  imposition."  Durkee  vs.  Oity  of  Janes- 
ville,  26  Wisconsin,  697.  The  Supreme  Gourt  of  Iowa  says:  *'  The 
intention  of  the  provision  of  the  Gonstitution  was  to  prevent  the 
union  in  the  same  act  of  incongruous  matter  and  of  objects  having  no 
connection,  no  relation,  and  with  this  it  was  designed  to  prevent 
surprise  in  legislation  by  having  matter  of  one  nature  embraced  in  a 
bill  whose  title  expressed  another.  State  vs.  Judge,  2  Iowa,  280; 
State  vs.  Silver,  9  Nevada,  227.  And  similar  expressions  may  be 
found  in  many  reported  cases.  St  Louis  vs.  Ti^fel,  42  Mo.  578; 
Mayer  vs.  State,  4  Oa.  88;  Davis  vs.  State,  7Md.  151.  Judge  Oooley 
in  his  work  on  Gonstltutional  Limitations  says:  **  It  may  therefore 
be  assumed  as  settled  that  the  purpose  of  these  provisions  was  first* 
to  prevent  *' hodgepodge,"  or  ^*  log  rolling"  legislation,  second,  to 
prevent  surprise  or  fraud  upon  the  Legislature  by  means  of  provi- 
sions in  bills  of  which  the  titles  gave  no  intimation  and  which  might, 
therefore,  be  overlooked  and  carelessly  and  unintentionally  adopted; 
and  third,  to  fairly  apprise  the  people  through  such  publication  of 
legislative  proceedings  as  is  usually  made  of  the  subjects  of  legisla- 
tion that  are  being  considered  in  order  that  they  may  have  oppor- 
tunity of  being  heard  thereon  by  petition  or  otherwise  if  they  so 
desire.   The  Dakota  Court,  taking  up  itself  a  discussion  of  this  ques- 
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tioD,  Baid:  ^'  It  will  thus  be  seen  tbat  theconrts  with  great  nna- 
nimity  enforce  thecoiistitational  provision  a  in  all  cases  falling  within 
the  mischiefs  intended  to  be  remedied.  Upon  a  critical  examina- 
tion of  these  cases,  however,  it  will  be  seen  that  while  it  is  necessary 
to  construe  this  provision  so  as  to  prevent  the  evils  intended  to  be 
met,  yet  it  is  desirable  to  avoid  the  opposite  extreme  so  as  not  to 
embarrass  the  Legislature  in  the  legitimate  exercise  of  its  powsrs  and 
compel  a  needless  multiplication  of  bills  designed  to  meet  the  same 
object.  The  court  says  in  the  case  of  State  vs.  Miller,  46  Mo.  497: 
*'  The  courts  in  all  the  States  where  a  like  or  similar  provision  exists 
have  given  it  a  liberal  interpretation  and  have  endeavored  to 
construe  it  so  as  not  to  limit  or  cripple  legislative  enactments  any 
further  than  what  was  necessary  by  the  absolute  requirements  of  the 
law."  The  objections  to  an  act  upon  the  ground  thnt  it  embraced 
more  than  one  subject  and  that  it  was  not  sufficiently  expressed  (n 
its  title  should  be  grave,  and  the  conflict  between  the  statute  and 
Constitution  plain  and  manifest,  before  courts  would  be  justified  in 
declaring  it  unconstitutional  and  void.  The  constitutional  clause 
under  consideration  is  that  no  law  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its  title.  In  some  of  the  State 
Constitutions  the  word  '*  object "  has  been  used  instead  of  '*  subject." 
In  the  construction  of  this  clause,  the  courts  have  used  the  words  as 
synonymous,  which  strictly  speaking  is  not  so.  The  **  subject  "  of 
a  statute  is  a  matter  of  public  or  private  coccern  for  which  the  law 
is  enacted;  the  '*  object  "  is  the  aim  or  purpose  of  the  enactment. 

The  constitutional  requirement  in  our  Constitution  is  addressed  to 
the  subject.  Tbis  subject  must  be  single.  The  provisions  of  the  act 
must  all  relate  directly  to  the  same  subject,  have  a  natural  connec- 
tion, and  not  be  foreign  to  the  subject  as  stated  in  the  title.  The 
title  must  state  the  subject  of  the  act,  for  the  information,  not  only 
of  the  Legislature,  but  of  the  public  generally.  When  the  title  of  a 
legislative  act  expresses  a  single  subject  or  purpose  which  is  single, 
all  matters  which  are  naturally  and  reasonably  connected  with  it, 
and  all  measures  which  will  or  may  facilitate  the  accomplishment  of 
the  purpose  so  stated,  are  germane  to  its  title.  There  is  no  consti- 
tutional restriction  as  to  the  scope  or  magnitude  of  the  single  subject 
of  a  legislative  act.  It  has  been  held. that  an  act  to  establish  the  gov- 
ernment of  the  State  embraces  but  a  single  subject  or  object,  yet  it 
includes  all  its  institutions,  all  its  statutes.     In  Bowman  vs.  Cockrill, 
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6  Kas.  811.  the  court  says:     ^'The  anity  of  each  an  act  covering 
the  mnltiform  concerns  of  a  commonwealth  is  the  congraity  of  all 
the  details  of  *  one  stupendous  whole'  of  one  government.    That  is 
the  grand  subject  of  such  a  statute  or  system  of  laws;  it  is  equally 
the  object  of  all  its  varied  titles  of  chapters  and  sections^   Such  is  an 
act  creating  municipal  corporations.     Such  a  statute  creates  the 
corporate    entity,   invests   it   with   and   regulates  the   exercise   of 
the  necessary  legislative,  taxing,  judicial  and  police  powers.     It 
embraces    but    one    subiect.     The    separate    provisions    granting, 
defining  and  regulating  these  powers  are  but  parts  of  a  whole 
and   essential  to  make  a  whole — a  municipality.    Harris  vs.  Peo- 
ple,  59   N.  T.   699;    Mentclair  vs.  Ramsdell,  107  U.  S.  147;   Sop. 
Ct.  Rep.  89 ;  Grover  vs.  Trustees,  45  N.  J.  Law,  399.     One  act  may 
define  all  the  crimes  and  provide  the  procedure  in   prosecutions. 
Each  crime  is  distinct;  the  practice  is  distinct;  but  all  the  provisions 
of  such  act  are  congruous  parts  of  a  larger  subject,  which  is  an 
entirety.    State  vs.  Brassfield,  81  Mo.  151,  161.     Whatever  may  be 
the  scope  of  an  act  It  can  embrace  but  one  subject,  and  all  its  pro- 
visions must  relate  to  that  subject.    They  must  be  parts  of  it,  inci- 
dent to  it,  or  in  some  reasonable  sense  auxiliary  to  the  object  in 
view.    This  constitutional  requirement  is  addressed  to  the  subject, 
not  to  the  details  of  the  act.    That  subject  must  be  expressed  in  the 
title.    The  subject  must  be  single.     The  provisions   to  accomplish 
the  object  involved  in  that  subject  may  be  multifarious.     It  is  not 
enough  that  the  act  embraces  but  one  subject  and  that  all  its  parts 
are  germane,  but  the  title  must  express  the  subject,  and  compre- 
hensively enough  to  include  all  the  provisions  in  the  body  of  the  act. 
The  title  need  not  index  all  the  details  of  the  act.     It  is  sufficient  if 
the  language  used  in  the  title  on  a  fair  construction  indicates  the 
purpose  of  the  Legislature,  so  that  making  every  reasonable  intend- 
ment in  favor  of  the  act  it  may  be  said  that  the  snbjoct  of  the  law 
is  expressed  in  the  title.     As  said  by  the  Supreme  Court  of  Illinois 
in  the  case  of  Johnson  vs.  People,  88  III.  486,  the  Constitution  does 
not  require  that  the  subject  of   the  bill  shall  be  specifically  and 
exactly  expressed  in  the  title;  hence  we  conclude  that  any  expres- 
sion in   the   title   which  calls  attention  to  the  subject  of  the  bill, 
although  in  general  terms,  is  all  that  is  required.    The  Constitution 
authorizes  one  subject  and  any  number  of  matters,   provided  they 
have  any  natural  or  logical  connection  with   each  other  in   legisla- 
tion.»' 
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The  title  of  Act  No.  49  of  1894  is  : 

"An  Act 
to  regulate  the  practice  of  medicine,  sargery  and  midwifery,  to 
create  State  Boards  of  Medical  Examiners  and  to  regulate  the  fees 
and  emoluments  thereof;  to  prevent  the  practice  of  medicine,  surg- 
ery and  m'.dwifery  by  unauthorized  persons,  and  to  provide  for  the 
trial  and  punishment  of  violators  of  the  provisions  of  this  act  by  fine 
or  imprisonment,  or  both,  and  to  repeal  all  lawa  or  parts  of  laws  in 
conflict  or  inconsistent  with  this  act." 

Defendant's  contention  on  the  subject  of  the  unconstitutionality 
of  the  act  as  violative  of  Art.  29  of  the  Constitution  is  thus  stated  by 
his  counsel  in  their  brief : 

"  Title  Act  No.  49  embraces  more  than  one  object.  The  creating 
of  a  '  Board  of  Medical  Examiners'  is  not  the  regulating  of  board's 
authority  and  power;  to  create  is  not  to  authorize  and  empower." 
To  prevent  the  practice  by  unauthorized  persons  and  to  create  the 
Medical  Board  and  to  define  and  provide  for  the  punishment  of  a 
crime  have  nothing  in  common  with  the  regulation  of  the  practice 
of  medicine. 

To  prevent  and  to  create  and  to  punish  are  entirely  different 
objects  from  that  to  regulate.  To  regulate  implies  that  the  business 
or  profession  may  be  carried  on  subject  to  established  methods.  To 
create  is  to  establish;  to  give  birth;  to  pat  into  existence.  To  prevent 
is  to  prohibit  the  business  or  profession  to  be  engaged  in  or  carried 
on  entirely  or  partially.    The  purposes  are  incongruous. 

Section  2  of  the  act  recognizes  two  distinct  schools  of  medicine 
with  Board  of  Examiners  for  each,  ignoring  the  Eclectic  School  or 
system,  which  is  opposed  to  the  homeopathic  and  allopathic  systems. 

Section  .>,  Act.  49.  Provides  fer  fees  of  Board  of  Health  and  returns 
by  Clerk  of  Court. 

Section  9.  For  recording  certificates  by  clerks  of  District  Courts 
and  fixes  fees  and  duties  of  Board  of  Health. 

Section  10.  Provides  for  duty  of  Board  of  Health  in  regard  to  pub- 
lishing physicians'  names. 

Section  12,  For  penalty  by  imprisonment  and  fine  in  re  to  itinerant 
vendors. 

Section  IS.  Changes  rules  of  evidence  in  violation  of  Constitution^ 
Art.  46. 

Section  17.  Provides  for  exceptions  in  re  physicians. 
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Section  18,  Provides  certain  daties  of  tlie  board. 

Section  19,  Apply  to  liability  of  the  State. 

None  of  these  provisions  are  sasceptible  of  being  reasonably  con- 
stmed  as  a  regulation  of  the  practice  of  medicine  in  that  they  pro- 
vide for  matters  distinct  from  the  practice  of  medicine.  Some  where- 
of are  not  germane  to  the  subject  matter.  Act  No.  49,  as  amendedi 
and  its  title  prescribes  for  two  classes  of  people ;  for  those  aathor- 
ized  to  practise  medicine  and  those  unauthorized-^t^o  distinct  and 
dissimilar  classes,  as  distinct  and  unlike  as  two  objects  can  be. 

The  generality  of  the  title  of  an  act  is  no  objection,  provided,  only, 
that  it  be  fully  sufficient  to  give  absolute  notice  of  the  subjects  of  the 
legislation,  and  its  provisions  unmistakably  germane;  but  thoogh  the 
title  and  the  law  may  both  refer  to  the  same  general  subjects^  yet  if 
the  title  uses  a  term  which  describes  a  totally  different  branch  of  the 
subject  from  that  dealt  with  in  the  body  of  the  act,  the  act  ia  void 
for  that  reason.  For  example,  to  entitle  an  act  '<  to  refcniate  the 
traffic  in  intoxicating  liquors,"  and  then  in  the  body  of  the  act  to 
prohibit  such  traffic,  is  not  complying  with  the  constitutional  require- 
ments.    (In  re  Hauck,  88  N.  W.  260.)  " 

Testing  the  title  of  Act  No.  49  and  the  provisions  contained  in  the 
body  of  the  act  by  the  views  expressed  in  the  opinions  of  the 
different  courts  from  which  we  have  quoted  (which  are  in  accor- 
with  those  entertained  by  this  court,  and  which  have  been  hereto- 
fore announced  in  our  decisions)  we  are  of  the  opinion  that  the 
attack  made  by  defendant  upon  the  constitutionality  of  that  act  is 
not  well  founded.  The  object  of  an  act  is  single,  though  the  instru- 
mentalities which  the  Qeneral  Assembly  may  deem  necessary  to 
carry  it  into  successful  operation  may  be  many  and  of  different 
kinds.  Subsidiary  details  which  are  enacted  as  means  for  carrying 
into  effect  the  purpose  of  the  act  do  not  create  a  plurality  of  objects 
in  it.  It  has  been  constantly  held  that  the  constitutional  provision 
permits  an  announcement  of  the  object  of  an  act  in  general  terms, 
and  in  order  to  facilitate  legislation,  that  a  very  liberal  construction 
should  be  given  to  all  matters  which  are  pertinent  or  germane  to  the 
subject  of  the  enactment. 

it  The  object  of  an  act  expressed  iu  the  title  includes  not  only  all 
matters  which  are  constituent  parts  of  it,  but  all  matters  directly 
incidental  to  it.  Plankroad  va,  Hannaman,  22  Ind,  484;  City  of  St. 
Louis  V8,  Qreen,  7  Mo,  App.  468;  Canal  Co.  vs.  Bright^  8  Colorado^  144; 
0  Pac.  Rep,  142;  English  va.  State^  7  Texas  App,  171. 
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*''An  act  to  regulate  specific  bnsineBS  may  prescribe  penalties 
for  Tiolation  of  the  act.  Insurance  Co.  ve,  Ciymmisaionera,  70  Mich. 
486  (88  N.  W.  474)  ;  Weil  vs.  State,  46  Ohio,  St.  460  (21  N.  E.  648)  ; 
aykes  V8.  People.  127  111.  177  (19  N.  E.  706)  ;  State  vs.  Stunkle,  41  Kas. 
457  (21Pac.  676). 

'^A  statute  embracing  only  one  general  subject  Indibated  by  its 
title  is  constitutional ,  no  matter  how  fully  it  may  enter  into  the 
details  of  that  subject.  Turnpike  Go.  vs.  Fletcher,  104  Ind.  97  (2  N. 
E.  248);  Canal  Co.  vs.  Bright,  8  Colorado,  104;  People  vs.  God- 
dard,  8  Colorado,  482  (7  Pac.  801)." 

The  act  in  question  has  but  one  single  object,  the  protection  of  the 
pDblic  from  the  consequences  of  the  practising  of  medicine  in  its 
different  branches  by  unskilled  and  incompetent  persons.  The  sin- 
gleness of  that  object  is  not  broken  by  the  designation  in  the  title 
of  the  act  of  certain  branches  of  medicine  as  b^lng  intended 
to  fall  under,  and  as  falling  under  the  provisions  of  the  act.  These 
branches  are,  in  fact,  but  fractional  parts  going  to  make  up  the  whole 
•object  matter  at  which  the  act  is  openly  and  publicly  aimed,  or  so 
much  of  it  as  the  General  Assembly  considered  dangerous.  Lucky 
vs.  Police  Jury,  46  An.  686.  The  various  sections  of  the  act  have  all 
direct  relation  to  the  enforcement  of  the  purpose  announced  by  the 
act.  The  moment  that  they  have  been  found  to  bear  legal  relation 
to  the  same  our  inquiries  cease  and  our  duty  ends,  for  it  is  the  prov- 
ince of  the  Legislature  and  not  the  courts  to  determine  which  are 
the  best  and  wisest  methods  which  should  be  adopted  for  accom* 
plisbing  the  desired  end.  State  ex  rel.  Mouton  vs.  Judge,  49  An. 
1687;  State  vs.  Slaughterhouse  aud  Refrigerating  Company,  46  An. 
1084. 

The  claim  that  Act  No.  49  is  unconstitubional  because  it  is  a  spe- 
cial law  which  is  prohibited  from  being  enacted  by  the  Genera^ 
Assembly,  under  Art.  46  of  the  Constitution,  is  not  well  founded.  A 
law  upon  a  special  subject  is  not  necessarily  a  special  law.  The  law 
in  question  is  a  general  law,  though   bearing  upon  a  special   subject . 

The  attack  upon  the  constitutionality  of  Act  No.  18  of  1896 
rests  principally  upon  the  belief  that  defendants  would  succeed  in 
this  suit  in  having  Act  No.  49  of  1894  declared  null  and  of  no  effect. 
In  that  event  it  was  argued  that  the  latter  act  would  fall  with  it, 
inasmuch  as  it  was  merely  an  act  amendatory  of  the  former  and 
dependent  for  its  own  existence  upon  that  which  it  soaght  to  amend. 
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The  opinion  we  have  expressed  as  to  the  constitutionality  of  Act  No. 
49  of  1894  disposes  of  the  question  from  that  standpoint.  We  find 
nothing  in  the  title  or  body  of  Act  No.  13  of  1896  which  wonld  joatify 
us  in  declaring  it  unconstitutional  as  violative  of  Act  No.  29  of  the 
Constitution.  State  vs.  Slaughterhouse  and  Refrigerating  Com- 
pany, 46  An.  1032;  State  ex  reL  Mouton  vs.  Judge,  49  An.  1537. 

The  appellant,  in  arguing  upon  his  contention  of  the  unconstitu- 
tionality of  Act  No.  49  of  1894  as  being  violative  of  Arts.  1,  5, 
7,  11,  30  etaeq.  of  the  Constitution,  does  not  come  down  to  specific 
objections  to  the  law  as  being  antagonistic  to  any  one  of  the  arti- 
cles, but  claims  that  certain  general  constitutional  principles  ara 
deducible  from  them  to  which  the  provisions  of  Act  No.  49  are 
directly  opposed.  '^  He  maintains  that  every  citizen  has  the  con- 
stitutional right  to  obtain  a  livelihood;  that  the  Legislature  is  with- 
out power  to  cut  any  one  off  from  doing  so  by  statute;  that  the 
prescribing  for  and  alleviation  of  the  sufferings  of  the  sick  is  a 
praiseworthy  and  lawful  occupation  which  the  General  Assembly 
can  not  prohibit  a  person  from  pursuing,  especially  under  the  guise 
of  mere  regulation ;  that  the  Eclectic  School  of  Medicine  is  as  much 
entitled  to  legal  recognition  as  are  the  Allopathic  and  Homeopaihic 
Schools;  that  the  Legislature  has  no  legal  right  to  ignore  it  or  dis- 
criminate againet  it  in  favor  of  the  other  schools ;  that  it  has  no  right 
to  force  a  person  who  is  proficient  and  skilful  as  a  practitioner  in  the 
Electic  School  to  have  his  qualifications  examined  into  and  passed 
upon  by  examining  boards  composed  entirely  of  Allopathic  and 
Homeopathic  physicians;  that  when  a  person's  qualifications  as 
a  physician  have  been  tested  by  the  laws  of  another  State,  and 
he  has  been  pronounced  qualified  and  admitted  by  the  constituted 
authorities  thereof  to  practise  medicine  in  that  State,  as  holding  a 
diploma  from  a  reputable  medical  institution,  he  has  acquired  a 
vested  right  to  practise,  which  follows  and  protects  him  in  the  exer- 
cise of  his  profession  in  the  other  States  of  the  Union.  That,  if  a 
person  with  such  a  diploma  and  so  recognized  as  qualified,  removes 
to  another  State,  and  there  practises  medicine  for  some  time  as  a 
physician,  his  right  to  further  do  so  can  not  be  taken  away  from  him 
by  a  statute  subsequently  passed,  as  it  would  deprive  him  of  his 
property  or  right  to  make  a  lawful  living  without  due  process  of 
law;  that  the  Legislature  was  without  power  to  stop  him  in  bis 
practice,  and  make  further  continuance  dependent  upon  his  obtain- 
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ing  and  exhibiting  a  certificate  of  qnaliflcation  from  a  medical  board 
of  examiners;  that  the  Legialatare  was  without  power  to  consti- 
tute the  pursuing  of  a  worthy  and  praiseworthy  calling  a  misde- 
meanor." There  can  be  no  question  of  the  right  of  every  citizen 
to  earn  a  living.  Any  statute  attempting  in  general  terms  to  pro- 
hibit a  person   from  doing    so   would  be  utterly  null    and   void. 

There  is  a  very  great  difference,  however,  between  so  radical  and 
sweeping  a  prohibition  and  a  prohibition  extending  either  absolutely 
or  conditionally  to  certain  specified  pursuits  which  the  legislative 
branch  of  the  government,  as  guardians  of  the  public  good  and  gen- 
eral welfare,  should  declare  dangerous  to  the  community,  and  neces- 
sary for  that  reason  to  be  either  entirely  suppressed  or  exercised 
only  under  certain  circumstances,  conditions  and  limitations. 

Article  2626  of  the  Oivil  Oode  declares  that  <<tho  first  law  of 
society  being  that  the  general  interest  shall  be  preferred  to  that  of 
individuals,  every  individual  who  possesses  under  the  protection  of 
the  law  any  particular  property  is  tacitly  subjected  to  the  obligation 
of  yielding  it  to  the  community  whenever  it  becomes  necessary  for 
the  general  use."  The  same  principle  finds  expression  in  Art.  491 
of  the  Civil  Oode,  which  declares,  relatively  to  the  ownership  of 
property,  that  perfect  ownership  gives  the  right  to  use,  to  enjoy 
and  to  dispose  of  one's  property  in  the  most  unlimited  manner,  pro- 
vided it  is  not  used  in  any  way  prohibited  by  law  oc  ordinances. 
The  necessity  of  subordinating  individual  rights  of  one  person  to 
the  extent  necessary  for  the  protection  of  the  rights  of  others  is 
announced  also  io  Arts.  666  and  667  of  the  Code.  Whenever  the 
pursuit  of  any  particular  occupation  or  profession  requires  for  the 
protectition  of  the  lives  or  health  of  the  general  public,  skill,  integ- 
rity, knowledge  or  other  personal  attributes  or  characteristics  in 
the  person  pursuing  it,  the  General  Assembly  has  the  power  and 
the  authority  to  have  recourse  to  proper  measures  to  ensure  that 
none  but  persons  possessing  these  qualifications  should  pursue  the 
calling.  We  find  this  right  constantly  put  in  force  by  the  general  as 
well  as  the  State  governments.  Masters  of  boats,  engineers,  mates, 
pilots,  attorneys  at  law,  and  others  are  required  as  conditions 
precedent  to  pursuing  their  respective  business  or  profession  to 
have  their  qualifications  tested.  The  medical  profession,  upon 
whose  skill  is  so  much  dependent  the  lives  and  health  of  others, 
is  and  should    be   as  much    subject,   if  not   more,   to    legislative 
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control  in  this  matter  as  are  the  occupations  above  mentioned. 
There  is  no  more  natural,  absolute  right  in  a  person  to  prac- 
tise medicine  or  surgery  than  there  is  to  practise  law.  What  ii 
claimed  to  be  a  natural  or  absolute  right  is  nothing  more  than  a 
privilege  or  a  right  upon  conditions.  The  Legislature  of  this  State 
has  not  attempted  to  suppress  or  prohibit  the  practise  of  medicine  or 
surgery,  nor  to  prohibit  any  particular  person  from  practising  as 
physician  or  surgeon.  The  field  is  open  to  every  one  possessing  the 
necessary  qualifications  for  that  purpose;  these  qualifications  to  be 
passed  upon  by  public  agencies  provided  by  the  Legislature.  The 
General  Assembly  having  the  undoubted  right  to  attach  as  a  con<K- 
tion  precedent  to  the  privilege  or  right  of  any  one  to  practise 
medicine  in  this  State  that  he  should  be  subjected  before  doing  so  to 
a  prior  examination  as  to  his  qualifications  and  found  and  declared 
worth}'  and  qualified,  it  has  as  a  consequence  the  right  to  select  the 
particular  agencies  to  which  should  be  delegated  the  right  and  daty 
of  testing  those  qualifications.  It  can  not  resolve  itself  into  aa 
examining  Iboard,  and  must,  of  necessity,  act  through  delegated 
authority.  Courts  can  not  control  the  selection  of  these  agencies  by 
the  General  Assembly.  The  Legislature  has  not  dealt  with  the 
Eclectic  School  of  Medicine  and  discriminated  against  it;  it  has 
simply  selected  as  examiners,  as  it  had  the  constitutional  right  to  do, 
boards  of  examiners  composed  of  physicians  recommended  for 
appointment  by  two  certain  named  medical  societies  and  appointed 
by  the  Governor  on  such  recommendation.  It  has  required  that  a 
person  before  practising  medicine  in  the  State  should  present  to  the 
boards  mentioned  a  diploma  from  a  medical  college  in  good  standing, 
but  it  has  not  attempted  to  declare  and  fix  what  constituted  a  medical 
college,  nor  what  particular  colleges,  nor  classes  of  colleges 
were  to  be  considered  as  *' medical  colleges  in  good  standing.'* 
There  must,  of  necessity,  be  some  tribunal  to  which  shoold 
be  left  the  decision  of  those  questions  primarily,  at  least.  The 
fact  that  in  some  particular  instance  a  board  should  have  im- 
properly rejected  an  application  made  it  for  the  issuing  of  a  certi- 
ficate to  practise  might  possibly  give  rise  in  case  of  abuse  to  a  right 
of  action  for  correction,  but  the  possibility  of  such  misconduct  would 
certainly  not  go  to  the  extent  of  rendering  unconstitutional  the  law 
under  which  the  board  was  created. 
We   know  of  no  constitutional  right  given  to  particular  persons 
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who,  entertaining  peculiar  theories  of  medicine,  groap  themselves 
together  and  call  themselves  a  special  school  of  medicine,  under  a 
selected  name,  to  be  recognized  as  and  dealt  with  as  such.  An 
indefinite  number  of  schools  of  medicine  might  claim  recognition, 
with  no  fixed  ascertained  standard  to  pass  upon  their  pretensions. 
Plaintiff's  claim  that  recognition  of  his  qualifications  by  the  consti- 
tuted authorities  of  another  State,  under  a  decision  by  them  tha^ 
the  medical  college  whose  diploma  he  presented  was  a  medical  col- 
lege in  good  standing,  carries  with  it  a  vested  right  in  him  to  prac- 
tise in  this  State,  has  no  legal  basis  on  which  to  rest.  The  laws  of 
other  States  in  respect  to  this  matter  and  the  action  of  local  officers- 
under  those  laws  have  no  force  in  themselves  in  this  State.  Each 
State  acts  independently  of  the  others  in  matters  of  this  character. 
Attorneys  practising  law  in  other  States  under  diplomas  from  institu- 
tions recognized  there  as  having  authority  to  grant  them  are  not 
entitled  simply  by  reason  of  that  fact  to  practise  law  in  Louisiana. 
There  is  no  reason  why  the  rule  should  be  different  as  to  physicians. 
The  claim  made  that  defendant  was  protected  from  legislation, 
making  it  obligatory  upon  him,  before  continuing  to  further  practise 

• 

bis  profession  in  Louisiana,  to  procure  a  certificate  from  the  medical 
boards  organized  under  the  act  of  1894,  because  he  had  been  for 
several  years  in  active  prac'^ice,  without  objection,  before  the  pas- 
sage of  the  law,  is  not  tenable.  The  fact  that  the  Legislature  had 
not,  before  the  year  1894,  considered  the  practice  of  medicine  by 
persons  not  possessing  qualifications  fixed  by  a  legal  standard,  a  mat- 
ter productive  of  sufficient  mischief  or  injury  as  to  call  for  the  enact* 
ment  of  a  statute,  did  not  prevent  it  from  passing  one  when,  in  its 
opinion,  such  a  law  had  become  necessary.  We  are  not  called  upon  to 
say  what  defendant's  rights  would  have  been  had  he,  before  the 
present  law  was  passed,  been  expressly  authorized  to  practise, 
through  compliance  by  him  with  t^  provisions  of  a  prior  existing 
law  granting  such  right.  That  quMion- does  not  arise  in  this  case, 
for  it  is  not  claimed  that  defendant  occupied  such  a  position  or  atatus 
under  our  prior  law. 

Defendant's  contention  that  the  General  Assembly  was  without 
authority  to  constitute  as  a  misdemeanor  the  pursuit  of  any  legiti- 
mate and  proper  calling  is  answered  by  the  fact  that  it  is  not  the 
pursuit  of  the  calling  which  is  prohibited  and  made  criminal,  but  the 
pursuit  of  the  same  by  unauthorized  persons.     The  General  Assem- 
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bly  having  the  authority  to  attach  prior  conditions  to  the  practice  of 
medicine,  was  vested  with  the  right  to  enforce  enactments  on  that 
subject  by  prescribiag  penalties  for  violations  of  the  same,  either  by 
fine,  by  imprisonment  or  by  civil  remedies. 

The  right  to  practise  medicine  being  conditioned  by  law  opon  the 
prior  obtaining  of  a  certificate  from  a  medical  board,  under  Act  No. 
49  of  1894,  plaintiffs  were  clearly  authorized,  when  they  had  reason 
to  believe  that  defendant  was  violating  the  law  in  this  respect,  to 
test  the  facts  of  the  case  through  injunction.  Whether  or  not  the 
injunction  taken  out  would  be  justified  would  depend  upon  the  facts 
as  disclosed  by  the  evidence.  The  right  to  practise  being  depend- 
ent upoii  a  condition  precedent,  it  was  defendant's  duty,  when  his 
right  was  called  in  question,  to  show  that  he  was  acting  under  legal 
authority. 

Coming  to  the  merits  of  the  case,  we  find  the  issue  before  us  a 
very  limited  one.     We  are  not  called  on  to  say  whether  the  college 
whose  diploma  defendant  holds  is  *'  a  medical  college  in  good  stand- 
ing" or  not,  nor  to  say  whether  defendant  has,  in  point  of  fact,  the 
qualifications  necessary  to  entitle  him  to  obtain  a  diploma  from  ''a 
medical  college  in  good  standing."     Those  questions  are  not  closed 
by  the  judgment  below,  and  they  will  remain  open  for  examination 
and  decision  hereafter  by  the  medical  boards  organized  under  Act 
No.  49  of  1894.     The  question  befor  us  is  simply  whether  defendant 
prior  to  the  issuing  of  the  injunction  which  issued  herein  was  prac- 
ticing medicine  in  the  parish  of  Jefferson  before  obtaining  the  cer- 
tificate required  by  Sec.  2  *of  Act  No.  49  of  1894,  and  if  so,  whether 
he    was    justified    in    so    doing    as    falling    under    any    of     the 
exceptions  provided  for  in  the  act. 

We  think  it  is  conceded  that  defendant  was  so  practising  medicine 
without  a  certificate.  Independently  of  this,  however,  the  evidence 
and  the  line  of  defence  set  up  both  establish  this  fact.  The  evidence 
fails  to  show  defendant  to  be  protected  by  any  of  the  exceptions  of  the 
act.  Under  these  conditions,  the  law  attacked  being  constitutional, 
its  provisions  control  the  case  and  the  jadgment  must  be  afllrmed. 
We  note  in  the  minutes  of  the  Medical  State  Board,  offered  in  evi- 
dence herein,  an  entry  to  the  effect  that  "  Dr.  Fowler,  from  Oretna, 
had  diploma  from  fraudulent  college,  and  was  denied  the  right  to  go 
before  the  board."  In  respect  to  this  matter  we  think  it  not  amiss 
for  us  to  say  that  there  exists  no  authority  in  any  one  to  prevent  the 
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defendant  from  Roing  before  the  board  by  a  prejudgment  that  the 
diploma  under  which  he  claims  to  be  entitled  to  practise  is  not  from 
a  ''  medical  college  in  good  standing,"  but  a  fraudulent  college. 

It  is  the  duty  of  the  Medical  Board  to  receive  and  pass  upon  all 
applications  made  to  it  on  evidence  submitted  to  them  in  each  case. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  appealed  from  be  and  the  same  is 
hereby  affirmed. 


No.  18,008. 
Salvador  Maffaletta  vs.  Jacques  WUiDBNSTBiN.    In  re  Jacques 

WiLDBNSTBIN,  APPLYINa  FOR  OERTIORARI  OR  WRIT  OF   REVIEW 

TO  THE  Court  of  Appeals,  Third  Circuit,  State  of  Louisiana. 

Property  was  sold  at  a  tax  sale. 

A  vendor  had  sold  the  property  with  fall  warranty  for  a  stlpalated  sam. 

Subsequently  the  property  was  sold  (or  taxes  assessed  against  the  vender. 

The  vendees  brought  an  action  in  warranty  against  his  vendor  on  the  ground  that 
he  had  been  evicted  from  the  property,  demanding  the  restitution  of  the  pur- 
chase price. 

The  Court  of  Appeal  rendered  judgment  awarding  him  the  amount  claimed. 

The  defence  of  the  vendor  was  that  no  eviction  had  taken  place.  In  his  application 
for  writ  of  c«r/i0rari  the  vendor  alleged  **  that  while  alleging  eviction  he  (the 
vendee)  fails  to  prove  that  he  had  ever  been  evicted  by  any  alleged  purohaser 
of  the  property." 

Ht/d—Jfot  a  case  for  granting  the  writ. 


Foster  and  Broussard  for  Petitioner. 


Submitted  December  5,  1898. 

Opinion  banded  down  December  19,  1898. 


The  opinion  of  the  conrt  was  delivered  by. 

Watkins,  J.  On  the  6th  of  March,'  1896,  Wildenstein  sold  to 
Maffaletta  a  lot  in  the  town  of  Jeanerette,  with  fall  warranty,  for 
the  price  of  I860,  of  which  $200  was  paid  in  cash  on  the  day  of  sale, 
and  for  the  residue  two  $80  notes  were  executed. 

On  the  11th  of  July,  1896,  said  property  was  sold  for  the  unpaid 
taxes  of  1895,  assessed  against  Wildenstein,  and  adjudicated  to  A.  J. 
Manmhs  for  the  price  of  $18.61,   and   the  tax   collector  made  him  a 
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title  in  due  form ;  and  Manmas  made  a  title  to  the  original  vendee, 
Maffaletta. 

On  this  Btats  of  facts  Maffaletta  institated  an  action  of  warranty 
against  his  vendor,  Wildenstein,  on  the  averment  that  he  had  been 
evicted  and  dispossessed  of  the  property  by  means  of  the  tax  tale ; 
and  demanded  the  restitntion  of  the  entire  price,  $360. 

In  his  answer  the  defendant  resisted  the  salt  mainly  upon  the 
ground  that  no  eviction  had  taken  place,  and  the  district  judge  so 
held ;  but,  on  appeal  to  the  Circuit  Court,  his  judgment  was  reversed 
and  plaintiff  awarded  the  entire  sum  demanded. 

In  the  petition  of  relator  this  averment  is  made,  viz. :  *^  That 
while  alleging  his  eviction,  he  fails  to  prove  %e  has  ever  been  evicted 
by  any  alleged  purchaser  of  the  property." 

This  is  not  a  case  for  the  granting  of  the  preliminary  writ  of  error, 
or  review.     Constitution  1808,  Art.  101. 

Writ  refused. 


No.  12,876. 

PUGH  &  McKoiN  vs.  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  In  Re  Puqhh  &  MgKoin  Appl*ying  fob  Cbr- 
TiOBABi  OR  Writ  of  Review  to  the  Court  of  Appeals,  Sec- 
ond Circuit. 


Newton  <&  Vaughan  for  Petitioners. 


HudsoUj  Potte  <&  Bernstein  for  Defendant  Railway  Company. 


Submitted  June  18,  1898. 

Opinion  handed  down  December  2,  1898. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  In  our  opinion  this  application  presents  an  alleged 
erroneous  ruling  of  the  Court  of  Appeals  upon  a  question  of  fact  not 
examinable  under  Art.  101  of  the  Constitution.  The  writ  applied 
for  is  therefore  refused. 
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ACCOUNTS. 

Reiterated  that  it  is  the  fund  to  be  distribntedy  and  not  that  of  the 
claim  of  the  complaining  creditor,  shall  determine  the  jurisdic- 
tion of  this  court. 

WherQ  creditors,  recognized  on  a  receiver's  account,  are  opposed,  it 
is  incumbent  on  such  creditors  to  adduce  the  proof  necessary  to 
substantiate  their  claims,  and  failing  in  this  they  will  be  stricken 
from  the  account. 

After  the  judgment  amending  and  homologating  the  account  has  be- 
come final  and  the  funds  have  been  disbursed  by  the  receiver, 
pursuant  to  its  mandate,  this  court,  under  the  facts  here  pre- 
sented, will  not  reverse  and  remand  in  order  to  permit  op- 
portunity to  complaining  creditors  to  appear  and  approve  their 
claims. 

Pelican  Saw -mill  and  Manufacturing  Co,,  p.  404. 

ACTIONS. 

In  a  suit  to  make  the  defendant  the  purchaser  of  property  from  in- 
solvent debtors,  liable  on  the  ground,  the  defendant  aided  the 
debtors  in  defrauding  their  creditors,  the  price  paid  by  him 
must  have  the  weight  given  to  it  in  the  revocatory  action. 

If  the  price  is  adequate  the  sale  will  not  be  set  aside  because  the 
debtors  applied  the  price  to  pay  one  of  the  creditors,  though  the 
purchaser  may  have  been  informed  of  that  intended  application 
of  the  price. 

The  revocatory  action  is  the  remedy  under  our  law  for  creditors 
seeking  relief  against  sales  or  other  dispositions  of  the  debtor's 
property  in  fraud  of  creditors.  Civil  Code,  Arts.  1070,  1078, 
1082,  1980,  et  seq. 

Bank  vs.  Aaron8'MendeUohn  Co,,  Ltd.,  p,  1047. 

Several  creditors  of  a  common  debtor  may  join  as  plaintiffs  in  a 
revocatory  action  to  annul  acts  of  the  debtor  and  others  done  in 
fraud  of  their  rights,  and  may  make  parties  defendant  in  such 
action  all  who  are  charged  with  complicity  in  the  collusion. 
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While  the  claims  of  sach  creditors  may  not  be  cumalated  for  jnriB- 
dictional  purposes,  where,  under  the  averments  of  the  petition, 
a  moneyed  judgement  is  claimed  against  defendants  larg^ely  in 
excess  of  the  minimum  jurisdictional  limit  of  this  coart,  the 
appeal  will  be  maintained. 

The  law  reprobates  all  unfair  preferences  by  which  an  insoWent 
debtor  seeks  to  give  one  creditor  an  advantage  over  another. 

And  the  fact  that  the  machinery  of  the  law  and  the  courts  is  used  as 

a  cloak   to   effectuate    the    fraudulent   purpose  aggravates  the 

offending. 

Marx  et  als,  vs,  Meyer  Bros,  et  al.,  p.  1230. 

The  object  of  this  action  is  to  remove  a  cloud,  a  fictitious  incom- 
brance,  a  simulated  mortgage,  appearing  on  the  public  records 
against  certain  real  property  standing  in  the  name  of  an  insol- 
vent. 

It  is  not  an  action  directed  against  either  the  person  or  property  of 
the  insolvent,  but  a  proceeding  directed  against  the  apparent 
incumbrance.  One  or  more  of  the  parties  defendant  being 
strangers  to  the  insolvent  proceedings  and  without  interest 
therein,  plaintiffs  can  not  be  forced  to  litigate  the  questions 
arising  with  him,  or  them,  in  the  concurso  or  insolvent  pro- 
ceedings, but  may  bring  an  independent  action  and  make  all 
persons  in  interest  parties  thereto,  including  the  syndic  of  the 

insolvent  estate. 

Baldwin  &  Co.  V8,  Gappel^  p.  315. 

The  right  of  action  for  damages  ex  delicto^  under  Art.  2315,  C.  C, 
does  not  survive  in  favor  of  the  children  of  age. 

The  right  survives  in  favor  of  the  minor  children,  or  widow  of  the 
deceased.  The  descriptive  words  «>f  the  article  do  not  include 
the  heirs  of  age.  The  right  is  personal  and  limited  to  those  in- 
dicated by  the  statute. 

The  right  given  to  the  minor,  in  whose  behalf  it  (the  right  to  dam- 
ages) is  not  claimed  or  exercised  during  minority,  abates  after 
her  majority. 

The  right  is  attached  to  the  person  and  is  not  heritable.  Affirming 
Hermann  vs.  Railroad  Company,  11  An.  5;  Hubgh  vs.  Railroad 
Company,  6  An.  496;  Walton  vs.  Booth,  34  An.  913;  Chivers 
vs.  Rogers,  50  An.  57. 

Huberwald  et  aU.  vs.  Railroad  Companpj  p.  477. 
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The  succession  owed  no  debt.  The  appointment  of  an  administra- 
tor would  only  be  productive  of  delay  and  expense  in  the  settle- 
ment of  the  succession  and  would  not  effect  more  than  can  be 
done  by  the  heirs  in  the  matter  of  the  partition.  The  judgment 
of  the  District  Court,  rejecting  the  application  of  one  to  be  ap- 
pointed administrator,  is  affirmed. 

The  administrator  is  not  a  necessary  party  to  the  final  liquidation. 

SuccesHcn  of  Graves^  p.  485. 

Any  party  in  interest  may  obtain  the  judgment  homologating  the  ac- 
count of  the  executor. 

The  affidavit  of  the  executor  to  the  correctness  of  the  account  suf- 
fices for  the  judgment  of  homologation.  C.  O.  1172,  1173;  29 
An.  521,  827;  21  An.  511. 

The  judgment  of  homologation,  when  final,  precludes  subsequent 
oppositions,  and  entitles  the  parties  placed  on  the  account 
to  the  distribution  fixed  by  the  account  and  judgment.  0. 
C,  Art.  1065;  12  La.  121;  4  An.  450;  1  Hennen's  Digest,  p.  759, 
No.  2. 

Reserving  enough  to  cover  oppositions,  the  executor  may  be  re- 
quired, when  the  account  is  homologated,  to  pay  the  amounts  to 
the  parties  placed  on  the  account  as  entitled  to  such  amounts. 

Succewion  of  Rabasse,  p.  746. 

ADMINISTRATOR. 

The  administrator  of  the  wife's  separate  estate  is  without  authority 
to  have  community  property  sold,  particularly  as  it  does  not 
appear  that  it  was  for  the  purpose  of  paying  debts  of  the  com- 
munity. 

The  settlement  of  the  wife's  estate  (different  from  the  hus- 
band's) does  not  involve  a  settlement  of  the  community ;  and 
therefore  the  executor  of  her  estate  is  without  warrant  for 
assuming  control  of  property  held  in  community. 

The  heirs  had  not  been  notified,  and  do  not  appear  to  have  con- 
sented to  the  sale  of  the  community  interest  inherited  by  them 
from  their  father's  estate. 

Succession  of  Fernandez  and  De  La  Roaa,  p.  564. 

It  being  alleged  by  an  opponent,  claiming  appointment  as  adminis- 
trator of  a  succession  by  preference,  that  a  prior  applicant 
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therefor  has  been  illegally  and  prematurely  appointed,  and  that 
the  order  of  appointment  and  the  letters  of  administration 
thereunder  issned  are  absolntely  nnll  and  void  and  ultra  vireB^ 
no  right  or  title  can  absolntely  vest  in  the  appointee  so  long  as 
such  opposition  remains  undisposed  of. 

As,  under  the  lav,  no  suspensive  appeal  can  be  taken  by  an  opponent 
claiming  appointment  as  administrator  from  an  adverse  jodg- 
ment,  radical  defects  and  illegal  proceedings  of  the  court  in 
respect  thereto  are  open  to  examination  by  the  Supreme  Court 
in  the  exercise  of  its  supervisory  jurisdiction. 

Ex  rel.  Moore  vs.  Judge j  p.  688. 

AMICABLE  OOMPOUNDERS. 

Amicable  compounders  are  judicial  appointees  who  are  selected  by 

the  parties  to  a  litigation  over  partnership  and  like  matters; 

but  once  they  have  been  appointed  and  qualified ,  and  one  or 

more  of  them  resign  and  others  are  appointed  in  their  stead,  it 

will  be  assumed  that  such  appointments  were  authorized  unless 

the  contrary  clearly  appears. 

Ooldman  V8,  Ooldmanj  p.  29. 

APPEAL. 

When  the  record  of  appeal  or  the  petition  of  the  litigant  is  suffered 
to  be  filed  or  the  cause  heard,  and  it  is  then  ascertained  that  by 
inadvertence  the  record  or  petition  is  not  properly  stamped,  or 
the  stamps  defectively  canceled,  if  the  litigant  tenders  the 
requisite  stamps  properly  canceled,  the  offer  should  be  accepted 
and  the  suit  not  dismissed.  87  An.  578;  46  An.  1208;  48  An. 
888 ;  Stamp  Act  No.  186  of  1880. 

State  ex  rel,  Andrieu  vs,  Judge^  p.  118. 

A  sentence  imposing  a  fine  for  violation  of  a  municipal  ordinance 
was  sought  to  be  appealed  from,  alleging  the  illegality  and 
unconstitutionality  of  the  fine. 

It  appearing  that  the  judgment  in  question  has  been  acquiesced  in 
and  the  fine  imposed  paid  without  qualification  or  protest,  the 
writ  of  mandamus  to  compel  the  granting  of  the  appeal  is 
denied. 

State  ex  rel,  Perilloux  vs,  jifo^trote,  p.  388. 
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Plaintiff's  debt  and  attachment  were  placed  at  issne  by  the  aver- 
ments of  the  interventions.  This  debt  exceeded  the  amount 
necessary  to  give  this  oonrt  Jurisdiction.  Therefore,  as  regards 
the  plaintiff,  the  suit  and  all  of  its  incidents  are  subject  to  an 
appeal  here.  It  matters  not  that  the  sum  claimed  by  interven- 
ers is  below  the  appealable  amount. 

Newman  A  Boer  V8.  Levy^  p.  828. 

Motion  was  made  to  dismiss  the  appeal  on  the  ground  that  the  order 
dismissing  the  writ  of  attachment  was  interlocutory  and -did  not 
work  irreparable  injury. 

That  the  appeal  should  not  be  heard  prior  to  an  appeal  on  the  mer- 
its of  the  cause. 

Held:  The  judgment  was  in  nature  final  enough  to  sustain  an  appeal, 
and  that  an  appeal  may  be  taken  from  an  interlocutory  order 
which  dissolves  an  attachment  and  releases  plaintiff's  grasp  on 
the  property  attached. 

Unquestionably  plaintiff  has  the  right  to  be  heard  on  appeal  in  mat- 
ter of  the  decree  dissolving  the  attachment. 

The  only  question  is  prematurity,  vel  rion;  there  being  a  necessity,  if 
the  attachment  issued  properly,  of  preserving  a  right  exposed 
to  loss,  the  appeal  is  not  premature. 

Bayne  A  Onoraio  vs.  CueimanOf  p.  861. 

There  is  no  legislative  authority  to  try  appeal  cases  in  the  Distriat 
Oourt  before  juries.  The  right  to  trial  by  jury  is  given  in  civil 
cases  before  courts  exercising  original  and  not  appellate 
jurisdiction. 

The  issue  regarding  the  improper  division  of  the  amount  into  three 
different  suits  was  not  before  the  Supreme  Court,  it  not  having 
been  raised  before  the  District  Court. 

Ex  rel,  Neyland  V8.  Judge,  p,  446. 

The  State  is  entitled  to  an  appeal  from  a  ruling  of  the  trial  judge  on 
a  motion  in  arrest  of  judgment,  sustaining  the  motion  and  set- 
ting aside  the  verdict.  The  order  annulling  the  verdict  was  in 
character  final,  and  if  erroneous,  caused  injury. 

State  V8,  Frenchf  p.  461. 

There  were  substantially  two  decrees,  and  in  consequence,  properly, 
two  appeal  bonds  were  furnished  instead  of  one. 
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Nothing  in  the  law  reqaired  the  applicants  to  join  in  one  bond  oC 
appeal. 

The  erroneoDB  snbstitntion  of  ^'or  "  to  **  and"  in  the  condition  of 
the  bond  was  noc  canse  to  dismiss.  Thf  re  was  a  substantial 
compliance  with  the  forms  reqaired. 

Beckham  V8»  Hutchinson,  p.  765. 

The  Supreme  Court  does  not  anticipate  on  a  motion  to  dismiss,  the 
issues  which  the  appellant  proposes  to  submit  to  it.  On  a  trial 
of  the  merits  it  can  announce  certain  issues  as  not  having  been 
properly  brought  up  on  appeal,  and  others  as  having  no  merit. 
Appeals  are  frequently  dibmissed  after  hearing  when  it  would  be 
improper  to  dismiss  them  on  a  motion  in  limine.  Brown  vs. 
Land  Company,  49  An.  1780;  Saw -mill  Manufacturing  Company 
in  Liquidation,  48  An.  715. 

Where  the  matter  before  the  Supreme  Court  is  an  appeal  by  a  cred- 
itor of  a  succession,  which  is  still  under  administration,  from  a 
refusal  by  the  District  Court  to  order  the  administrator  or  exec- 
utor  to  file  an  account,  the  appellate  jurisdiction  of  the  court 
is  tested  by  the  value  of  the  succession,  not  the  amount  of  the 
'  claim  of  the  creditor  asking  the  account.  It  is  the  right  to  the 
account,  and  not  the  effect  of  the  account,  which  is  the  matter 
in  dispute.     35  An.  19;  38  An.  244;  48  An.  418. 

Under  our  law  the  right  of  the  heirs  to  be  recognized  and  put  in  pos- 
session is  not  dependent  upon  or  deferred  until  the  executor  flies 
his  account;  they  may  require  or  waive.  Code  of  Practice, 
Art.  1003,  et  seq,;  Civil  Code,  Art.  1671;  Revised  Statutes,  Sec. 
3678;  Succession  of  Fisk,  8  An.  707. 

When  the  heirs  have  been  recognized  and  put  in  possession  the  cred- 
itors of  the  succession  can  not  require  the  executor  to  file  an 
account,  but  must  seek  payment  of  their  debts  from  the  heirs. 
Succession  of  Duffy,  795. 

An  appeal  lodged  in  the  Supreme  Court  should  be  dismissed  when  it 
has  been  made  to  appear  that  the  appeal  bond  furnished  by 
appellaut  was  set  aside  in  the  lower  court  for  want  of  sufllcient 
security,  but  with  the  right  reserved  to  file  a  new  bond  within  a 
fixed  delay,  and  such  reserved  right  was  never  exercised. 

Stewart  v%.  Cattle  Company,  p,  845. 
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The  extended  retarn  day  for  the  filing  of  the  transcript  ot  appeal 
occnrring  on  a  dies  non^  the  appellant  is  entitled  to  the  whole  of 
the  next  day  to  file  same,  or  to  apply  for  an  additional  exten- 
sion— the   extended  return  day   not  having  occurred  in  term 

time. 

Bank  vs.  Mendelsohn,  p.  1047. 

No  appeal  lies  to  the  Supreme  Court  from  a  verdict  and  sentence 

condemning  the  defendant  to  pay  a  fine  of  ten  dollars,  or  in  the 

alternative  suffer  imprisonment  in  the  parish  jail  for  a  period  of 

ten  days. 

State  vs.  Hand,  p.  1076. 

The  writ  of  sequestration  which  issued  in  the  case  covered  property 
the  value  of  which  the  judge  of  the  District  Court,  after  hearing 
evidence,  fixed  at  less  than  two  thousand  dollars. 

All  parties  interested  acquiesced  in  the  value  as  fixed.  An  appeal 
will  not  lie  to  this  court  for  want  of  jurisdiction  from  an  order 
permitting  the  defendant  to  bond  property  when  its  value  is  less 
than  two  thousand  dollars. 

A  writ  of  certiorari  issued  in  aid  of  the  application  for  a  writ  of  man^ 
damns  does  not  present  other  issues  than  those  raised  in  the 
application  for  the  mandamus. 

State  ex  rel.  Supply  Co.  vs.  Judge  and  Douglass,  p.  1168. 

Questions  of  fact  occurring  in  the  course  of  the  trial  in  the  court 
below,  and  which  are  therein  assigned  as  error  by  counsel  for  the 
accused,  are  not  examinable  in  the  Supreme  Court. 

State  vs.  Williams,  p.  1322. 

ASSESSMENT. 

A  tax  assessed  against  money  in  possession  of  the  liquidators  of  an 
insolvent  bank  is  neither  illegal  nor  unconstitutional,  as  it  comes 
within  the  designation  of  both  the  Constitution  and  revenue  law 
as  property  which  is  subject  to  taxation. 

Ex  rel.  St  Amand  vs.  Bank,  p.  696.  * 

Where  there  is  doubt,  an  appeal  will  not  be  dismissed.  If  a  bond  be 
not  sufficient  for  the  suspensive  appeal  taken,  it  yet  remains 
good  for  the  devolutive  appeal. 
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A  distinction  is  to  be  drawn  between  soits  to  correct  an  aaseaament, 

and  soitB  which  go  to  the  inherent  validity  of  an  assessmeot  and 

to  the  legality  of  the  tax  based  thereon. 
Those  of  the  first  class  must  be  instituted  within  the  time  fixed  by 

the  statute ;   those  of  the  latter  class  are  not  subject  to  such 

time  limit. 

'  Railroad  and  Steamship  Co.  vs.  Sheriff  et  als.,  p.  737. 

A  perfectly  correct  assessment  by  no  means  carries  with  it  as  a 
necessary  result  the  validity />f  subsequent  proceedings  made  in 
the  enforcement  of  the  tax  assessed  in  the  name  of  the  party 
assessed.  Hood  vs.  City  of  New  Orleans,  49  An.  1461; 
Hodding  vs.  City,  48  An.  082;  Hoyle  vs.  Southern  Athletic 
Club,  48  An.  870. 

Notice  of  assessments  as.  having  been  made  is  something  other  than 
notice  of  delinquency,  and  of  an  intention  of  selling  the  property 
assessed  on  failure  to  pay  the  taxes  within  a  specified  time. 
They  are  distinct  matters  touching  different  steps  in  the  enforce* 
ment  of  taxes. 

Article  210  of  the  Constitution  requiring  that  notice  should  be  given 
to  the  taxpayer  contemplated  that  reasonably  diligent  steps 
should  be  taken  to  make  the  notice  effectual. 

Notice  of  delinquency  and  notices  of  a  proposed  intention  to  sell  the 
assessed  property  should  the  taxes  be  not  paid  within  a  specified 
time  placed  in  a  letter  mailed  at  New  Orleans,  the  place  of 
assessment,  and  directed  to  the  party  assessed  as  living  at  New 
Orleans,  is  insufficient,  where  the  party  assessed  had  been  living 
in  Europe  and  had  died  there  many  years  before  the  assessment 
— when  her  succession  had  also  been  opened  in  the  District  Court 
for  Orleans,  and  her  heir  bad  been  recognized  and  ordered  to  be 
placed  in  possession,  and  when  the  property  had  all  the  time 
been  in  possessionof  a  tenant  who  could  have  given  information 
of  the  facts  of  the  case. 

Where  a  defendant  in  a  petitory  action  is  evicted  from  land  which 
he  has  purchased  at  a  tax  sale  he  should  recover  from  the  owner 
evicting  him,  the  taxes  which  he  has  paid  on  the  land.  Walsh 
vs.  Harang,  48  An.  984.     Qenella  vs.  Vincent,  966. 

Once  an  assessment  has  been  completed  and  the  roll  has  been  de* 
posited  in  the  clerk's  office  and  a  copy  thereof  delivered  to  the 
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tax  collector  for  the  collection  of  taxes,  neither  the  correctness 
of  the  levy  nor  the  assessment  can  be  tested  in  a  proceeding 
contradictorily  with  the  tax  collector  alone. 

Railway  Company  vs.  Sheriff y   Tax  Colleotor,  et  al8.,  p.  1054. 

ATTACHMENT. 

Snit  having  been  commenced  against  sereral  non-resident  defendants 
by  attachment  and  the  garnishment  of  resident  commission 
merchants,  as  stakeholders,  a  judgment  prononnced  against 
them  upon  traverse  of  their  answers  will  be  reversed  if  the 
evidence  substantially  shows  that  they  have  paid  and  satisfied 
the  plaintiff's  demand.  Tribbette  vs.  Qrim  et  al,j  p.  236. 

ATTORNEY. 

The  attorney,  not  his  client,  is  responsible  for  (alleged)  defamatory 
utterances  of  the  former  in  the  coarse  of  the  trial  of  the  latter's 
cause.     R.  S.  128. 

Monroe  vs.  Lumber  Company  et  als.,  p.  142. 

BILLS  OF  EXCEPTION. 

No  bill  of  exceptions  was  reserved  necessary  to  attest  the  supposed 
error.  There  was  no  error  apparent  on  the  face  of  the  record. 
In  the  absence  of  any  bill  of  exceptions  or  assignment  of  error 
of  any  sort,  or  error  apparent  on  the  face  of  the  papers,  the 
verdict  and  decision  of  the  trial  court  are  not  reviewable. 

State  vs.  Rogers^  p.  750. 

BUILDING  ASSOCIATIONS. 

A  building  association  to  whom  one* of  its  stockholders  is  indebted 
for  stock  subscription,  and  also  on  a  note  secured  by  mortgage, 
can  not  be  forced. by  a  junior  mortgagee  to  impute  partial  pay- 
ments made  by  the  debtor  upon  the  mortgage  debt  when  under 
the  contract  between  the  parties  they  were  to  be  imputed  to  the 
stock  indebtedness.  Richard  vs.   Building  and  Loan  Association,, 

49  An.  484. 

Bank  vs.  HyamSy  p.  1110. 

CERTIORARI. 

Prohibition  or  certiorari  is  not  a  proper  remedy  where  relief  can  be 
reached  through  appeal.     47  An.  1062. 

Ex  rel.  Rozier  vs.  Judge^  p.  19* 
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Judgment  was  rendered  on  appeal  by  the  Court  of  Appeals.  No 
question  of  jurisdiction  in  the  pleading  or  in  argument  was  raised. 
Want  of  jurisdiction  was  suggested  the  first  time  on  application 
for  rehearing,  which  was  overruled. 

Under  certiorari  or  prohibition  this  court  can  correct  proceedings  in 
progress,  but  after  the  proceedings  are  ended  writs  go  to  the 
execution  of  the  judgments.     C.  P.  847,  853 ;  5  R.  87. 

Ex  rel.  Bank  vs.  Judges^  p.  26. 

This  court  on  application  for  a  writ  of  certiorari  does  not  try  the 
merits,  but  confines  itself  to  inquirihg  whether  or  not  the  inferior 
tribunal  kept  within  its  jurisdiction  and  proceeded  regularly. 

In  the  order  the  respondent  court  returns  the  exceptions  and  the 
answers  were  filed  in  the  justice  of  the  peace  court;  the  respon- 
dent court  properly  held  that  the  relator  had  waived  jurisdiction 
ratione  personm  in  the  magistrate's  court. 

Matters  not  regularly  appearing  of  record  were  not  before  the  court, 
and  could  not,  therefore,  traverse  the  return  made. 

Ex  rel.  Atkins  A  Wideman  va.  Judge  et  al.,  p.  55. 

The  preponderance  of  authority  establish  that  certiorari  lies  if  notice 
is  not  given  to  parties  before  adjudicating  upon  their  rights. 

State  ex  rel.  Qrifflth  vs.  Reed  <&  Kennedy,  p.  170. 

The  relatrix  having  set  out  as  grounds  for  relief  by  certiorari  that 
the  respondent  judge  had  not  passed  upon  a  plea  to  the  jurisdic- 
tion and  other  pleas  in  the  course  of  his  decision  of  a  cause 
pending  before  him,  and  the  proof  made  by  his  return  shows 
that  he  had  in  point  of  fact  passed  upon  and  decided  said  pleas, 
said  relief  will  be  refused. 

Ex  rel.  Forstall  VB,  Judge^  p.  659. 

Discretionary  with  this  court,  on  the  case  as  presented,  to  grant  or 
withhold  the  writ  of  certiorari,  or  review,  contemplated  by  the 
latter  clause  of  Art.  101  of  the  Constitution  of  1808. 

Not  intended  by  the  power  there  granted  to  make  of  the  Supreme 
Court  a  sort  of  superior  court  of  appeals  over  the  Circuit  Courts, 
to  take  jurisdiction  of «  and  hear  and  determine  any  and  all  cases 
decided  by  the  latter  courts. 
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Nor  that  the  Ooarts  of  Appeal  shoald  be  made  merely  a  stopping^ 
place  for  causes  on  their  way  from  the  District  Gonrts  to  the 
Supreme  Oourt.  It  was,  rather,  the  intention  that  the  power 
thus  lodged  in  the  Supreme  Court  should  be  exercised  only  in 
special  or  «)ztreme  cases,  whose  peculiar  circumstances,  as  to 
facts  or  law,  justify,  in  the  opinion  of  this  court,  a  resort  to  it. 

In  re  Ingeraoll^  Applying  for  Writ,  p,  748. 

• 

1.  The  power  to  review  by  writ  of  certiorari  the  decisions  of  the 

Oourt  of  Appeals  was  conferred  on  this  court  mainly  to  secure 
uniformity  of  jurisprudence,  and  to  authorize  such  review  when 
the  question  decided  by  the  Court  of  Appeals  was  one  of  law 
and  public  importance.  The  provision  in  the  Constitution  of 
1898,  conferring  on  this  court  this  power  to  issue  writs  of  cer- 
tiorari, is  given  in  the  terms  of  the  acts  of  Congress  of  March  3, 
1891,  authorizing  the  Supreme  Court  of  the  United  States  to 
review  by  certiorari  the  decisions  of  the  Circuit  Courts  of  Ap* 
peals,  and  the  jurisprudence  of  the  Supreme  Court  of  the  United 
States,  under  the  act  of  1891,  furnishes  a  guide  for  us  in  the 
exercise  of  this  new  jurisdiction.  Constitution  of  1898,  Art. 
101;  Act  of  March  3,  1891;  26  Statutes,  p.  828,  Sec.  6;  141 U.  S., 
p.  683;  144  U.  S.,  p.  47;  162  U.  S.,  p.  485;  165  U.  S.,  p.  448. 

2.  The  writ  will  not  issue   to   review   decisions  of  mere  questions 

of  fact.  In  re  Murff  Applying  for  Writ  of  Error ,  p.  998. 

The  writ  of  certiorari  under  Art.  101  of  the  Constitution  of  1898  will 
not  issue  to  review  decisions  of  the  Courts  of  Appeal  of  mere 
questions  of  fact,  See  In  re  A.  J.  Murff  praying  for  the  writ, 
50  An.,  not  reported. 

In  re  McLain  et  aZ.,  p,  999. 

Certiorari,  under  Constitution,  Art.  101,  will  not  issue  to  review  de- 
cisions of  Court  of  Appeals  as  to  question  of  fact.  (In  relnger- 
soU,  50  An.,  748;  In  re  McLain,  50  An.,  999;  In  re  Murff,  50  An. 
998. 

Applicants  to  Supreme  Court  for  certiorari  under  Art.  101  of  the 
Constitution  from  decisions  of  Courts  of  Appeal,  should  assign 
their  particular  grounds  of  complaint,  and  specify  wherein,  in 
their  view,  the  decisions  sought  to  be  reviewed  depart  from  the 
jurisprudence  of  the  State.  Henkle  vs,  Bu89ey,  p,  1185. 
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Property  was  sold  at  a  tax  sale. 

A  vendor  had  sold  the  property  with  fall  warranty  for  a  stipulmted 

snm. 
Sabseqaently  the  .property  was  sold  for  taxes  assessed  aicainat  the 

vendor. 
The  vendees  brought  an  action  in  warranty  against  his  vendor  on  the 

ground  that  he  had  been  evicted  from  the  property,  demanding 

the  restitution  of  the  purchase  price. 
The  Court  of  Appeal  rendered  judgment  awarding  him  the  amount 

•     claimed. 
The  defence  of  the  vendor  was  that  no  eviction  had  taken  place.    In 

his  application  for  writ  of  eertiorari  the  vendor  alleged  '*that 

while  alleging  eviction  he  (the  vendee)  fails  to  proVe  that  he  had 

ever  been  evicted  by  any  alleged  purchaser  of  the  property." 
field:  Not  a  case  for  granting  the  writ. 

Maffaletta  V8,  Wildeneiein^  p.  1377. 

CERTIORARI  AND  PROHIBITION. 

A  district  judge  having  granted  and  made  a  writ  of  mandamus  against 
a  justice  of  the  peace  peremptory,  commanding  him  to  grant  a 
writ  of  injunction  against  the  consummation  of  an  execution 
sale,  because  the  defendant  had  not  been  notified  of  the  pro- 
ceedings antecedent  to  trial  and  judgment,  same  will  not  be  dis- 
turbed or  inquired  into  by  means  of  certiorari  and  prohibition,  if 
same  appear  to  have  been  regular  and  jurisdictional. 

Ex  rel,  Moyne  Brothers  vs.  Judge  et  aZ.,  p.  492. 

CESSIO  BONORUM. 

The  cession  by  the  debtor  to  his  creditors,  operating  on  all  his  prop- 
erty, that  subject  to  privileges  and  mortgages  as  on  that  not  en- 
cumbered, vests  in  the  creditors  the  jright  of  possession  of  all 
such  property,  to  be  held,  sold,  and  proceeds  applied  by  the 
syndic  of  the  creditors  to  the  payment  of  the  debts  of  the  ceding 
debtor,  all  rights  of  the  mortgage  and  privileged  creditors  being 
preserved  in  the  proceeds.  Revised  Statutes,  Sees.  1790,  1791, 
1816;  Civil  Code,  Arts.  2170,  2176,  et  seg.;  1  Hennen's  Digest, 
p.  689.     Nos.  11,  18,  16. 

Hence,  the  possession  by  the  sheriff  of  the  debtor's  property,  under 
writs  in  suits  pending,  is  divested  by  the  cession,  the  property 
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transfered  to  the  syndic,  the  snit  is  arrested  in  its  further  pro- 
gress, and  the  right  to  reiease  on  bond  in  sequestration  suits 
given  to  plaintiff  ceases,  when,  prior  to  his  application  to  bond, 
the  defendant  makes  a  cession  to  his  creditors. '  Ibid. ;  1  Martin, 
207;  4  Martin,  264;  12  Martin,  666;  14  An.  648;  12  Martin,  82; 

8  Rob.  172. 

Ex  rel,  Simmons  db  Cohn  vs,  Judge^  p,  621. 

CITATION. 

To  be  legal  and  valid  citation  must  be  addressed  to  the  company  or 
corporation,  and  not  to  the  president  of  the  same. 

The  lack  of  a  legal  and  valid  citation  is  such  a  radical  defect  in  the 
proceedings  that  it  can  be  reached  and  corrected  by  certiorari 
exercised  under  the  supervisory  jurisdiction  of  the   Supreme 
Court  at  any  stage  of  proceedings. 
Ex  rel.  Telephone  Exchange  Company  vs.  Judge  et  al,j  p.  671. 

A  sheriff's  return  disclosing  that  service  of  citation  and  writs  of 
attachment  and  sequestration  were  made  by  handing  copies 
thereof  to  a  curator  ad  hoc,  the  same  is  illegal  and  void  because 
they  do  not  conform  to  the  positive  requirements  of  the  Code 
of  Practice ;  and  as  those  formalities  stand  in  lieu  of  citation  to 
a  non-resident,  and  must  be  strictly  complied  with  on  pain  of 
nullity,  the  suit  must  be  dismissed  and  the  writs  dissolved, 
because  the  jurisdiction  of  the  court  did  not  attach. 

A  party  sued  as  an  absentee  and  non-resident  of  the  State,  and  her 
property  attached  and  sequestered,  may  be  subjected  to  the 
jurisdiction  of  the  court  during  the  pendency  of  the  suit  by 
personally  serving  her  with  a  citation,  and  thereupon  a  personal 
judgment  may  be  rendered  against  her  for  the  amount  of  the 
debt  demanded. 

But  this  service  of  citation  does  not  possess  the  retrospective  effect 
of  curing  a  defective  service  of  writs  of  attachment  and  seques-. 
tration  to  which  the  curator  ad  hoc  had  excepted  prior  thereto 

Elder  dt  Davis  vs,  Ludeling^  p..  1077. 

CITY  ORDINANCES. 

Proceedings  directed  against  parties  for  violations  of  city  ordinances 
should  be  in  the  name  of  the  city,  not  that  of  the  State. 

Slate  vs,  Faher,  952. 
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Upon  the  organization  of  the  Civil  District  Conrt  for  the  Pariah  of 
Orleans  created  by  the  Constitntion  of  1879  all  cansea  pending 
in  the  then  existing  Civil  Courts  for  that  parish  were  directed 
by  the  Constitntion  to  be  transferred  to  the  new  Civil  District 
Conrt. 

This  invited  legislative  action  to  effectnate  more  folly  the  constitn- 
tional  intendment.  Bnt  none  was  taken.  This  failure  resulted, 
ex  necessitate  rei,  in  remitting  the  method  of  removal  to  such 
regulations  as  the  new  courts  might  prescribe,  or  such  orders 
pertinent  thereto,  as  they  might  make,  guided  by  the  light  of 
precedent  and  jurisprudence. 

Hence,  the  sapersession  of  the  new  courts  did  not  ipso  facto  operate 
a  transfer  of  the  causes  pending  in  the  old  courts  to  the  new, 
nor  were  the  records  of  the  suits  to  be  considered  as  of  right,  or 
in  fact,  filed,  eo  instanti,  in  the  new  courts. 

Something  was  required  to  be  done  by  the  parties  in  interest  in  the 
pending  causes  to  bring  about  their  transfer,  and  until  this  was 
done  the  jurisdiction  of  the  superseding  court  did  not  attach. 

Without  such  action,  the  papers,  or  the  record  of  a  cause,  remained 
in  the  hands  of  the  city  officials,  appointed  to  their  safe  keeping, 
without  preserving  after  the  long  lapse  of  time,  as  in  this  case, 
the  status  of  a  pending  suit. 

The  instant  case  remained  thus  without  action  for  its  transfer  for 
seventeen  years,  and  meanwhile  three  of  the  four  original  parties 
to  the  suit  had  died,  and  the  record  was  lost.  Effort  is  now  made 
to  transfer,  revive  and  substitute  the  record.  This  is  met  by  the 
plea  of  prescription — Held :  The  cause  must  be  considered  as 
having  been  abandoned  and  practically  discontinued,  and  the 
attempt  now  made  is  viewed  as  tantamount  to  the  bringing  of 
the  action  anew  after  discontinuance,  and  the  prescriptions  ap- 
plicable to  such  action  are  considered  as  having  not  been  inter- 
rupted.    C.  C,  3519-3661.   Raymond  et  aU,  vs,  Conery^  p.  155. 

CLERKS  OF  COURT. 

Clerks  of  the  District  Court  throughout  the  State,  the  parish  of 
Orleans  excepted,  are  authorized  by  Act  No.  106  of  1880  and  Act 
No.  43  of  1882  in  the  absence  of  the  District  Judge  from  the 
parish,  or  in  case  of  his  recusation,  to  order  the  execution  of 
writs  and  to  confirm  testamentary  executors. 

McNeely  vs,  McNeely^  p,  823. 
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COMMUNITY  OP  ACQUETS  AND  GAINS. 

Items  of  different  accounts  were  taken  to  form  a  total  in  the  final 

account. 
They  are  not  separate  and  distinct  from  the  total  acknowledged  in 

the  final  account,  and  could  not  be  allowed  without  charging  the 

same  item  twice. 
The  last  total  was  correct. 
The  husband  or  his  heirs,  who  claim  an  amount,  which  went  to  the 

purchase  of  community  property,  must  establish  satisfactorily 

that  the  price  was  paid  out  by  his  separate  fund. 
An  amount  received  by  the  husband,  a  few  days  prior  to  his  death, 

not  shown  to  have  been  retained  (as  charged)  by  the  widow, 

was  not  deducted,  as  due  by  her,  or  by  the  community. 
The  claim  had  been  rejected  on  opposition  to  a  provisional  account. 

Succession  of  Lyons,  p.  50. 

CONFEDERATE  STATES. 

Contracts  made  during  the  late  war  in  one  of  the  Confederate  States, 

payable  in  Confederate  money,  will  be  enforced  in  the  Supreme 

It 
Court,  when    the    value   of  same,  as  compared  with    lawful 

money  of  the  United  States  at  the  time  and  place  of  contract  is 

ascertained  by  proof. 

An  executory  contract,  made  in  1862  in  Louisiana,  for  the  future 

delivery  dt  cotton  to  the  Confederate  States  government,  for 

and  in  consideration  of  Confederate  States  bonds,  to  be  furnished 

thereafter,  does  not  evidence  a  complete  sale ;  only  a  promise  of 

sale  which  entitled  the  promissee  to  sue  for  a  specific  perform* 

ance,  or  damages  for  the  non-fulfilment  of  the  contract. 

White  et  als.  va.  WhitCj  p.  104. 

CONSTITUTION. 

Where  the  legality  or  constitutionality  of  a  municipal  ordinance  im- 
posing a  fine  is  not  attacked,  this  court  can  not,  through  an 
appeal,  inquire  into  the  legality  of  the  proceedings  taken  or  the 
correctness  of  the  judgment  rendered. 

State  vs,  HohUy  p,  432. 

Whatever  be  the  view  concerning  the  gravity  of  the  offence  against 
a  State  law,  the  very  fact  that  the  Legislature  authorizes  the 
towns  and  cities  of  the  State  to  deal  with  the  same  subject  by 
ordinances  indicates  that  to  the  legislative  mind  the  act  also 
88 
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properly  constitutes  one  of  those  petty   offences  which  are 
regarded  os  local  injaries. 

The  public  welfare  requiring  the  maintenance  of  peace  and  good 
order,  as  well  as  of  careful  sanitary  regulations  in  towns  and 
cities,  renders  summary  proceedings  in  many  cases  a  necesnty; 
and  no  occasion  is  presented  for  the  inauguration  of  the  revo- 
lution that  must  follow  the  announcement  of  the  doctrine  that  a 
Jury  trial  is  an  indispensable  prerequisite. 

The  provisions  of  Art.  92  of  the  Constitution  of  1879,  which  confer 
upon  municipalities  within  the  State  cognizance  of  cases  arising 
under  police  regulations,  authorize  the  enactment* by  the  Legis- 
lature of  laws  enabling  them,  by  appropriate  ordinances,  to  pat 
same  in  force ;  and  they  constitute  an  exception  to  the  general 
rule  announced  in  Art.  7  thereof,  which  guarantees  to  an 
accused  person  the  right  of  trial  by  jury — notwithstanding  the 
offences  appesr  to  be  identically  the  same. 

City  vs.  HoUy  and  Wife,  p.  027. 

Taxpayers  have  a  standing  in  court  to  contest  upon  proper  charges 
the  validity  of  a  municipal  ordinance  or  contract  executed  under 
it,  whenever  its  enforcement  may  increase  the  burden  of  taxa- 
tion.    Handy  vs.  New  Orleans,  89  An.  107. 

Article  51  of  the  Constitution,  which  declares  that  ''no  money  shall 
ever  be  taken  from  the  public  treasury,  directly  or  indirectly, 
in  aid  of  any  church,  sect  or  denomination  of  religion,  or  in  aid 
of  any  priest,  preacher  or  teacher  thereof  as  such,  and  no 
preference  shall  ever  be  given  to,  nor  any  discrimination 
against  any  church,  sect  or  creed  of  religion,  or  any  form  of 
religious  faith  or  worship,  nor  shall  any  appropriation  be  made 
for  private,  charitable  or  benevolent  purposes  to  any  person  or 
community ;  provided,  this  shall  not  apply  to  the  State  asylums 
for  the  insane  and  deaf  and  dumb  and  blind,  and  the  Charity 
Haspital,  and  public  charitable  institutions  conducted  under 
State  authorty,"  refers  to  appropriations  made  by  the  General 
Assembly,  and  to  moneys  taken  from  the  State  treasury,  not  to 
appropriations  made  by  the  common  coancils  of  cities,  or  to 
moneys  taken  from  the  city  treasuries. 

Article  66  of  the  Constitution  prohibits  the  loaning,  pledging  or 
granting  of  any  fund  of  the  political  corporations  of  the  State  to 
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any  person  or  persons,  association  or  corporation,  public  or  pri- 
vate. To  the  extent  that  any  appropriation  made  by  a  city 
council  in  favor  of  a  charitable  association  of  the  city  exceeds 
in  amount  the  precise  legal  equivalent  rendered  by  the  particu- 
lar institution  which  is  to  receive  it  for  the  support  of  just  such 
persons  as  the  city  itself  would  be  legally  chargeable  with,  the 
appropriation  evidences  a  donation  and  a  gift,  and  by  reason  of 
that  fact  it  is  beyond  the  power  of  the  council  to  make  it  under 
Art.  56  of  the  Oonstitution.  Appropriations  to  charitable  asso- 
ciations granted  from  a  general  sense  by  the  council  of  the 
laudable  objects  and  purposes  of  those  institutions,  but  having 
no  fixed,  certain,  established  consideration  for  the  same,  are  at 
best  remunerative  donations  for  possible  anticipated  futur^ 
benefits,  and  not  being  based  upon  contract  express  or  implied 
are  ultra  vires. 
The  twenty- first  and  twenty- fourth  sections  of  the  charter  of  the 
city  of  New  Orleans,  defining  the  duties  of  the  city  comptroller 
and  treasurer,  did  not  contemplate  that  an  appropriation  by  the 
Oity  Council  should  per  ae  justify  the  withdrawal  of  the  amount 
of  the  same  from  the  city  treasurer.  They  obviously  intended 
that  each  claim  presented  under  an  appropriation  should  be  sub- 
jected to  examination  and  auditing,  and  should  be  based  uppn 
affirmatively  shown  exact  legal  consideration. 

Ex  rel.  Orr  va.  City^  p.  880. 

The  provision  in  Art.  117  of  the  Constitution  that  the  District  Court 
shall  hold  continuous  sessions  of  ten  months,  the  judge  sitting 
alternately  in  each  parish  of  the  district  as  the  public  interest 
may  require,  is  operative  of  its  own  force  without  legislation. 

State  ex  rel.  Murray  vs.  Judge j  p.  986. 

CONTEMPT  OF  COURT. 
See  Mandamus. 

CONTRACTS. 

A  factor  holding  as  collateral  security  for  the  payment  of  the  ulti- 
mate balance  to  be  due  him  on  his  factor's  account  the  negotia- 
ble note  of  his  customer,  bearing  interest  after  maturity,  and 
secured  by  mortgage  on  his  plantation,  must  be  prepared  to 
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surrender  the  collateral  whea  the  account  is  closed ,  and  pay- 
ment of  the  amonnt  due  is  tendered  him  by  the  debtor. 

If  such  collateral  note  has  been  transferred  by  the  creditor  before  its 
maturity  to  a  third  person,  and  by  reason  of  snch  fact  the  factor 
can  not  surrender  it,  he  will  be  responsible  to  the  maker  of  the 
note  for  any  amount  over  and  above  that  due  on  the  account 
(payment  of  which  has  been  so  tendered)  which  he  was  forced 
to  pay  to  the  third  holder  of  the  note. 

When  such  a  collateral  note  had  been  g^ven  to  a  factor  to  secure  a 
specific  debt  the  latter  can  not  refuse  to  surrender  the  same 
when  the  debtor  tenders  payment  of  the  debt  which  it  secnres, 
by  reason  of  alleged  indebtedness  of  the  customer  upon  un- 
liquidated and  disputed  claims  arising  from  other  separate  and 
distinct  contracts. 

A  creditor  who  in  bad  faith  retards  or  prevents  the  execution  of  a 
contract  to  do  can  not  claim  from  the  debtor  damages  for  the 
non* execution  of  the  contract.     O.  G.  1984,  par.  4. 

Where  the  execution  of  a  contract  has  been  rendered  impossible  in 
its  entirety  by  reason  of  a  fortuitous  event  not  preceded  by 
some  fault  of  the  debtor,  the  creditor  can  not  exact  damages  for 
non- execution.     C.  O.  1988. 

If  the  contract  to  do  consists  of  successive  obligations  to  be  per- 
formed at  different  times,  the  non -execution  by  the  debtor  of 
one  of  these  successive  oblightions  by  reason  of  a  fortuitous 
event  not  preceded  by  some  fault  of  the  debtor  withdraws  from 
the  creditor  the  right  to  exact  damages  for  the  non-execution 
of  that  particular  obligation.     O.  G.  1898. 

A  contract  between  a  factor  and  a  planter  by  which  the  latter  binds 
himself  to  ship  his  crop  to  the  factor,  who  is  authorised  to 
to  charge  two  and  a  half  per  cent,  commission  on  sales  of  the 
same,  does  not  justify  the  factor  in  charging  two  and  a  half  per 
cent,  commission  on  the  amount  of  the  bounty  paid  by  the  gov- 
ernment to  the  planter  in  the  crop.  The  bounty  does  not  rep- 
resent sales  made  by  the  factor. 

In  a  contract  between  a  planter  and  the  owner  of  a  refinery,  the 
planter  engaged  to  grind  for  a  number  of  years  the  cane  upon 
his  plantation,  at  his  own  sugar  house,  to  there  convert  it  into 
syrup  and  then  to  convey  it  the  refinery  through  pipes  pur- 
chased and  laid  down  at  its  own  expense  by  the  refinery,  the 
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refinery  engaging  to  convert  the  syrup  into  sugar  at  a  fixed 
price  per  ponnd.  Daring  the  second  year  of  the  contract  a  fire 
destroyed  the  planter's  sngar  honse,  placing  it  ont  of  his  power 
to  comply  farther  with  his  obligations.  The  contract  contained  a 
clause  that  the  planter  should  at  the  end  of  the  contract,  purchase 
the  pipes  at  their  valne.  Held:  That  the  refinery  owners  in  thus 
assuming  the  deterioration  of  the  pipes  during  the  contract  did 
so  in  view  of  continuing  benefits  to  itself  to  result  from  it,  and, 
being  deprived  of  those  benefits  by  the  fire,  the  court  would 
give  the  refinery  the  benefit  of  the  highest  estimate  placed  upon 
the  value  of  the  pipes  sustainable  under  the  evidence. 

Romero  A  Bayard  vb,  Newman^  p.  80. 

The  owner  contracting  with  two  partners  for  the  erection  of  a  build - 
\n^  will  not  be  deemed  to  discharge  one  of  the  contractors  simply 
because  they  dissolve  their  partnership,  and  the  owner  makes 
one  of  the  payments  to  the  partners  charged  by  the  dissolution 
with  the  completion  of  the  building  contracts  of  the  firm  and 
authorized  by  the  other  partner  to  receive  such  payment. 
Novation  is  never  presumed  and  the  discharge  of  neither  of  the 
contractors  can  be  inferred  from  the  owner's  action.  Civil  Code, 
Arts.  2185,  2186,  2290,  2192  et  seq. 

Nor  will  the  consent  of  the  owner  in  such  case  to  the  abandonment 
by  one  of  the  contractors  be  inferred,  no  such  consent  having 
been  asked  or  granted  and  both  contractors  remaining  bound  to 
the  owner. 

The  contract  of  suretyship  will  not  be  deemed  avoided  under  the 
stipulation  of  notice  to  the  sureties  of  any  act  of  the  building 
firm  for  whose  performance  of  their  contract  the  sureties  bind 
themselves,  because  the  sureties  are  not  apprised  of  the  disso- 
lution of  the  building  firm,  the  firm  remaining  bound  as  before 
the  dissolution  for  the  fulfilment  of  their  contract,  and  notice 
having  been  given  of  the  subsequent  abandonment  by  the  firm 
of  their  contract  work.  Building  and  Homestead  Association  vs. 
Deposit  Company,  No.  2,  307. 
After  being  in  mora  by  written  demand,  followed  by  the  filing  of  a 
suit  to  rescind,  the  offer  to  execute  by  the  obligor  of  a  contract 
comes  too  late. 

Charges  in  defendant's  answer  of  violation  of  the  terms  of  the  con- 
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tract  by  plaintiff,  and  basing  thereon  reconventional  demand  for 
rescission  and  for  damages,  is  inconsistent  with  offer  to  per- 
form made  previously.  One  seeking  relief  through  reaciflslon  of 
a  contract  mnst  offer  to  restore  his  adversary  to  the  sitation  he 
was  in  at  the  time  the  contract  was  entered  into. 

Clover  VB,  <?otfIte6,  p.  568. 

If  in  the  attempted  performance  of  a  commntative  contract  to  trans- 
port sugar  cane  from  the  field  to  the  factory  and  pay  the  pur- 
chase price  for  c^ne  agreed  upon,  the  cane  becomes  soar  and 
unfit  for  use  by  a  ^'  freeze,"  to  which  the  cane  was  exposed  owing 
to  deficient  means  of  transportation,  the  purchaser  was  bound 
to  furnish,  he  must  bear  the  loss  resulting  from  the  freezing 
temperature. 

Delahcusaaye  V8.  Sugar  Factory,  Limited,  p.  644. 

A  contract  which  contains  a  stipulation  to  the  effect  that  the  obligor 
guarantees  the  trade  of  his  laborers  and  lessees  to  the  tenant  of 
his  storehouse,  so  far  as  he  is  able  to  control  the  same,  is  not  an 
agreement  to  coerce  the  laborers  and  lessees  to  purchase  goods 
from  the  proprietor  of  the  store.  Hence  such  a  contract  is  not 
contra  honvs  mores. 

Dionne  V8,  Refining  and  Planting  Aeeociationj  p.  690. 

A  sugar  refinery  company  entered  into  contracts  with  its  customers, 
being  sugar  planters  (among  others  with  plaintiff) ,  by  which  the 
planters  agreed  to  sell  and  deliver  to  the  company,  on  cars  or 
switch  nearest  their  respective  plantations,  their  crops  of  sugar 
cane,  and  the  company  bound  itself  to  purchase  and  receive  said 
crops  to  pay  all  railroad  freights  delivered  under  the  contracts, 
and  to  pay  cash  to  the  planters  at  the  rate  of  ninety  cents  per  ton 
(less  freight)  of  the  price  for  each  cent  of  the  price  of  prime 
yellow  clari  ed  sugar,  according  to  official  quotation  of  price. 

Plaintiff's  plantation  being  near  the  refinery,  his  particular  contract 
was  modified  so  as  to  permit  him  to  deliver  his  crop  at  the  re- 
finery with  his  own  carts,  the  refinery  company  agreeing  to  pay 
him  twenty  cents  per  ton  more — field:  Tliat  the  freight  rate 
was  not  a  mere  deduction  from  a  charge  upon  an  otherwise  fixed 
price  for  the  cane  per  ton.  It  was  one  of  the  two  factors  upon 
which   the   company   fixed   the    price   itself.    The  price  itself 
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agreed  apon  was  what  would  remain  after  dedaction  of  a  fixed 
rate  of  freight  conyentioDally  agreed  upon  between  the  parties 
from  the  second  variable  or  sliding  factor. 
The  agreement  of  the  company  with  the  plaintiff  was  that  he  should 
receiye  twenty  cents  net  more  than  the  other  planters. 

Le  Bourgeois  vs.  Oramercy  Co.,  Ltd,  p,  818. 

Plaintiff's  witnesses  sustained  his  claim,  under  the  contract  for  ser- 
vices rendered  during  three  months  on  Washington  street.    The 
•  report  of  one  of  defendant's  officers,  and  a  certificate  issued 
thereon,  showed  that-  all  needful  repairs  had  been  made  up  to 
within  a  few  days  prior  to  the  end  of  those  three  months. 

Held:  That  this  claim  was  properly  allowed  by  the  District  Oonrt. 

Plaintiff  failed  to  show  full  compliance  with  the  contract  for  two  of 
the  months  claimed,  and  the  preponderance  of  proof  sustain 
defendant's  claim  of  failure  of  plaintiff  to  comply  with  his  con- 
tract as  to  these  months. 

Held:  That  plaintiff's  claim  for  these  months  was  properly  rejected. 

Interest  is  due,  from  the  time  the  debt  became  due  and  exigible  as 
against  a  municipal  corporation ;  if  it  have  in  its  treasury  the 
amount  provided  for  its  payment. 

Paving  and  Improvement  Company  vs.  Cityj  p.  1173. 

CONTRACT  OF  FERRIAGE. 

In  a  contract  for  ferriage,  safe  transportation  is  not  merely  an  inci- 
dent of  the  contract,  but  it  is  its  very  direct  object.  When  the 
obligor  fails  to  perform  that  obligation  the  obligee  is  entitled  to 
damages  just  as  the  obligee  is  entitled  to  damages  for  inexecu- 
tion  of  any  other  contract  unless  the  obligor  can  offer  just  and 
legal  reasons  for  non- execution.  He  who  claims  the  execution 
of  an  obligation  must  prqve  it.  On  the  other  hand,  he  who  con- 
tends he  is  exonerated  must  prove  the  fact  which  has  produced 
the  extinction  of  the  obligation.  The  very  fact  itself  of  the 
non- execution  of  a  contract  carries  with  it  the  presumption  of  a 
"  contractual  fault "  from  which  the  obligor  has  thrown  upon 
him  the  onus  of  freeing  himself. 

Where  a  person  having  paid  for  a  ticket  for  ferriage  has,  on  invita- 
tion of  the  employees  of  the  ferry  company,  passed  out  upon  an 
iron  bridge  leading  to  the  ferry-boat,  and  while  standing  thereon 
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it  broke,  precipitating  her  into  the  river,  it  is  not  for  the  paa* 
senger  to  prove  that  the  breaking  was  dne  to  the  negligence  of 
the  company,  bat  upon  the  company  to  establish  affirmatively  a 
state  of  facts  which  would  release  it  from  responsibility. 

PatUm  V9.  Piekletj  p.  857. 

CORPORATIONS. 

There  was  not  a  partnership  liability  of  stockholders  even  if,  as  con- 
tended by  plaintiff,  the  corporations  of  which  the  defendants 
were  stockholders  was  a  defective  i|ad  illegal  corporation,  for 
the  reason  that  the  plaintiffs  had  notice  of  the  stipulation  to 
secnre  limited  liability  of  the  stockholders  and  contracted  their 
debt  with  reference  to  the  limited  liability  of  three  of  the  defen- 
dant stockholders. 

Plaintiffs  carried  defendants  policitation  into  effect  and  received 
actual  benefits  therefrom. 

The  law  points  out  no  special  form  of  acceptance  of  a  policitation. 

Performance  of  the  condition  upon  which  the  offer  is  made  and 
benefits  derived  from  the  transaction  are  acceptance  enough, 
and  concludes  the  one  accepting  from  recovering  more  than  the 
limited  liability  proposed  when  the  proposal  was  made,  and  to 
which  no  objection  was  ever  made  by  plaintiffis  while  it  was 
being  carried  out. 

Sentell  va,  Hewitt  et  ato.,  p.  3. 

Ali.the  stockholders  of  a  corporation  having  executed  a  full,  com- 
plete and  perfect  act  of  ratification  of  an  adjudication  at  public 
auction,  same  relieves  the  sale  of  any  and  all  the  alleged  illegali- 
ties in  the  proceedings  leading  up  to  same,  such  as  want  of 
authority  in  the  board  of  directors  to  direct  a  sale  to  be  made, 
and  that  the  adjudication  was  at  a  price  less  than  a  stockholders' 
meeting  had   previously  authorized  to    be   accepted  therefor. 

Mineral  Spring  Co,,  Ltd,,  vs.  DeBautte,  p.  1281. 

A  stock  subscription  by  which  the  corporation  in  the  full  exercise  of 
its  functions  was  organized  can  not  be  repudiated  by  some  of  the 
shareholders,  and  the  corporation  thrown  into  the  hands  of  a 
.   receiver,  merely  and  only  on  the  ground  taken  by  the  dissatis- 
fied shareholders  that  the  subscription  was  illegal,  the  snbscrip- 
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tion  having  been  approved  by  all  of  them,  and  the  full  amount 
of  which  the  corporation  retains. 
The  appointment  of  a  receiver  for  a  corporation  will  not  be  made- 
with  no  allegations  of  mismanagement,  improper  application  of 
funds  or  other  acts  of  corporate  maladministration,  and  only  on 
the  general  allegation  of  the  shareholders  seeking  the  appoint* 
ment,  that  they  apprehend  exposure  in  the  future,  if  the  cor* 
poration  is  not  wound  up,  to  liabilities  not  contemplated  when 
they  became  shareholders.  High  on  Receivers,  Sees.  17,  11,  24, 
288,  298. 

Mulqueeney  et  als,  V8,  Shaw  et  al9,,  p.  1060. 

COURTS. 

The  amount  realized  fram  a  sale  of  the  property  under  foreclosure 
proceedings  had  been  paid  out  to  creditors  with  the  consent  of 
all  concerned.  There  remained  in  the  hands  of  the  sheriff  for 
distribution  an  amount  less  thon  the  lower  limit  of  the  court's 
jurisdiction,  and  the  claim  of  the  opponent  was  also  less  than 
that  limit.     The  court  had  no  jurisdiction. 

Kline  vs.  SucceaHon  of  Murphey^  p.  518» 

The  authority  of  a  judge  ad  hoc  over  the  judgment  which  he  had  ren- 
dered does  not  end  with  his  signature  to  the  judgment.  So  long 
as  he  has  not  resigned  nor  vacated  the  position  in  some  legal 
way,  and  the  case  is  before  the  court  which  made  the  appoint- 
ment, he  retains  control  over  it.  The  cause  in  a  limited  sense 
may  be  considered  terminated,  but  for  many  purposes  it  re- 
mains a  pending  suit  until  finally  disposed  of  (Brown  vs. 
Pontchartrain  Land  Company,  49  An.  1779;  State  ex  rel.  Ludel- 
ing  vs.  Judge,  39  An.  794). 

He  is  the  proper  person  to  take  cognizance  of  an  application  to 
have  defendant  in  injunction,  who  has  violated  the  injunotion,. 
ruled  into  court  for  and  punished  for  contempt. 

Ex  rel,  Morgan  vs.  Judge  and  Lumber  Company j  p.  807. 

COURT  OP  APPEALS. 

The  judgment  of  the  Court  of  Appeals  does  not  become  final  by  the 
lapse  of  ten  days  after  the  adjournment  when  there  is  pending: 
and  undisposed  of  a  rule  for  a  new  trial  seasonably  taken  by  the 
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party  cast.     O.  P.,  Arts.  546,  658;  Act  No.  100  of  1896;    85  An. 

1104. 

Ex  rel.  Hall  V9.  Judge^^  p.  409. 

An  irregalarity  or  want  of  notice  of  a  rale  for  new  trial  is  unimpor- 
tant when  the  testimony  broaght  np  on  the  appeal  sapports 
the  jnclgment  songht  to  be  set  aside  on  the  new  trial. 

Sealy  V9.  HaU  et  als.,  p.  412. 

The  decree  of  a  court  of  appeals  does  not  become  final  by  the  mere 
disagreement  of  the  coart  arising  on  the  application  for  a  re- 
hearing. 

One  of  the  judges  was  of  the  opinion  that  the  jndgment  handed  down 
was  erroneous,  the  other  judge  that  it  was  not  erroneoos. 

Where  two  judges  can  not  concur  for  any  reason  in  regard  to  their 
decree,  the  court  shall  select  a  district  judge  to  sit  in  the  case  to 
determine  with  the  other  members  of  the  court,  after  having 
considered  the  merits  of  the  controversy,  whether  the  jndgment 
should  become  final  by  refusal  to  grant  a  rehearing,  or  whether 
it  should  be  reversed,  or  whether  other  disposition  should  be 
made  of  the  case. 

There  was  no  ground  for  decision  in  the  matter  involved. 

Ex  rel  Thrower  vs.  Judge^^  p.  644. 

Grounds  restated  upon  which  this  court  will  grant  its  writ  to  review 
decisions  of  the  Courts  of  Appeal.  Article  101  of  the  Uonstita* 
tion  does  not  invest  this  court  with  appellate  jurisdiction  over 
the  Courts  of  Appeals,  or  grant  to  litigants  a  further  and  addi- 
tional  right  of  appeal.  The  writ  of  review  will  issue  only  in  ex- 
ceptional cases,  mainly  bo  secure  uniformity  of  jurisprudence. 

West  v».  De  Mow^  p.  1849. 

CRIMINAL  LAW. 

This  court,  not  informed  of  the  evidence  adduced  on  behalf  of  the 
defence,  must  necessarily  rely  upon  the  statement  of  the  trial 
judge  that  testimony  for  the  State  offered  in  rebuttal  is  of  that 
character. 

Not  the  province  of  this  court  to  reverse  juries  in  criminal  causes  on 

questions  of  fact. 

State  v».  Mcreau  et  alt.,  p.  8. 
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Act  No.  59  of  1896  held  not  to  violate  the  constitutional  provision 
which  requires  every  law  enacted  to  embrace  but  one  object  and 
to  express  the  same  in  its  title. 

The  rule  of  criminal  evidence  requires  the  prosecution  to  establish 
the  guilt  of  the  accused  by  legal  and  sufficient  evidence  to  the 
satisfaction  of  jury  beyond  a  reasonable  doubti  It  does  not  go 
further  and  require  a  preponderance  of  testimony. 

The  jury  being  exclusive  judges  of  the  facts  in  a  criminal  prosecution 
may,  as  their  judgment  indicates,  give  effect  to  the  testimony 
of  certain  of  the  witnesses  and  di^egard  that  of  others. 

State  V8,  BcusUe,  p.  21. 

Where  a  party  proceeded  against  by  information  flled  in  open  court 
has  pleaded  to  the  said  information  and  gone  to  trial,  and  is  con- 
victed, and  on  his  appeal  the  verdict  of  the  jury  and  judgment 
are  set  aside  and  the  case  remanded  for  further  proceedings,  it 
is  too  late  for  him  to  urge  for  the  first  time  in  arrest  of  judgment 
after  a  second  conviction,  that  the  information  had  been  filed 
without  the  consent  of  the  court  first  obtained. 

The  defendant  by  pleading  to  an  information  waives  the  objection 
that  the  said  information  was  filed  without  leave  of  court  first 
obtained. 

State  V8.  Oihaon  and  Dillon^  p,  28. 

On  an  indictment  against  three  the  grand  jury's  action  ^*  not  found" 
as  to  two,  and  '*  a  true  bill "  as  to  the  other,  may  be  endorsed 
on  the  back  of  the  bill,  and  neither  that  endorsement  nor  the 
title,  ''The  State  vs.  M.  C.  et  ato.,"  placed  on  the  back  of  the 
bill  by  the  prosecuting  office,  when  he  preferred  it,  affords  any 
cause  of  complaint  to  the  accused. 

State  V9,  Aucoin^  p.  49. 

The  duty  of  retreat  of  one  assaulted  with  intent  to  take  his  life  or  do 
him  bodily  harm  is  not  unqualified.  There  is  no  obligation  of 
such  retreat  when,  from  the  suddenness  or  violence  of  the 
attack,  retreat  would  endanger  the  life  of  the  person. assaulted. 
1  Archbold  OriminalLaw,  p.  791;  State  vs.  Chandler,  6  An.  490; 
State  vs.  Spears,  46  An.  1624. 

State  V8.  Robinson^  p,  92, 
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When  the  accused  does  not  choose  to  testify,  it  is  not  error  on  the 
part  of  the  jndge  to  charge  the  jary  that  he  is  not  bound  to  testify, 
and  that  his  not  having  testified  must  not  be  construed  against 
him. 

The  admonition  by  the  jndge  to  the  jury  was  not  a  comment  on  the 
fact.  It  was  a  compliance  with  the  language  of  the  statute, 
and,  although  not  requested  by  the  accused,  it  was  not  reversi- 
ble error  to  instruct  them  not  to  interpret  his  silence  against 
himself. 

State  V9.  Johnson,  p,  138. 

A  venire  drawn  in  the  absence  of  two  members  of  the  jury  oommis- 
sion  will  not  be  set  aside,  it  appearing  that  the  absent  memben 
had  notice  of  the  time  and  place  for  the  drawing. 

The  procea  verbal  of  the  drawing  of  a  venire  may  be  supplemented 
by  the  certificate  of  the  clerk,  made  as  required  by  the  statute, 
showing  that  the  absent  commissioners  had  been  duly  notified. 
It  need  not  be  incorporated  in  the  proces  verbal  of  the  drawing 
of  the  venire. 

The  suggestions  of  the  District  Judge  in  matter  of  the  clerk's  certifi- 
cate were  proper,  and  offer  no  ground  for  objection. 

The  procea  verbal  written  by  the  deputy  clerk,  under  the  control  and 
direction  of  the  clerk,  is  not  an  irregularity  for  which  a  venire 
should  be  quashed. 

The  date  for  the  drawing  of  the  venire  was  sufficiently  shown,  and 
in  time  to  notify  all  concerned. 

The  requested  instruction  to  the  jury  was  sufficiently  clear  to  make 
it  proper  to  ininstruct  the  jury  that  *'  concealment  after  the  act, 
without  previous  preparation,  is  not  necessarily  proof  of  intent" 

The  trial  judge  should,  in  all  trials  for  murder,  instruct  the  jory 
under  Art.  786  of  the  Revised  Statutes  that  they  may  find  the 
prisoner  guilty  of  manslaughter.  State  vs.  Brown,  41  An.  411, 
and  State  vs.  Jones,  46  An.  1396. 

It  was  a  misdirection  in  matter  relating  exclusively  to  a  murder  trial 
in  wMch  the  court  is  specially  required  to  inform  the  jury  that 
four  verdicts  might  be  found. 

State  V8,  Thomas,  p.  148. 

The  power  to  grant  a  change  of  venue  is,  in  great  part,  confided  to 
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the  District  Oonrt.     His  refusal  to  chanfire  the  venire  will  not  be 
reversed  unless  it  be  clearly  shown  that  it  was  erroneous. 

An  objection  to  the  manner  of  drawing  a  venire  can  not  be  success- 
fully made  by  one  under  accusation,  unless  made  on  the  first  day 
of  the  week  for  which  the  venire  was  drawn. 

A  motion  to  annul  and  set  aside  the  venire  made  by  a  defendant  in 
one  case  can  not  be  made  available  by  another  defendant  in 
another  case.  State  vs.  Oourtney,  28  An.  794;  State  vs.McOoy, 
29  An.  593;  State  vs.  Washington,  88  An.  897. 

State  V8.  Brittin,  p.  261. 

Where  it  appears  that  there  is  no  reasonable  certainty  or  probability 
of  procuring  the  attendance  of  an  absent  witness  at  the  next  term 
of  the  court,  the  denial  of  a  motion  for  continuance  will  not  be 
disturbed. 

Where  an  absent  witness  subpoenaed  for  defence,  had  testified  on 
preliminary  examination  to  a  certain  state  of  facts  and  could  not, 
if  present  at  the  trial,  have  testified  to  the  averments  of  facts 
set  up  in  the  motion  for  continuance  without  impeaching  his  own 
previous  testimony,  it  is  proper  to  conclude  that  were  the  witness 
present  his  evidence  would  be  substantially  the  same  as  that  on 
the  preliminary  examination,  and  as  this  was  strongly  against  the 
accused,  the  latter  was  not  prejudiced  by  his  absence. 

The  State  was  entitled  to  offer  the  testimony  of  the  absent  witness, 
taken  at  the  preliminary  examination,  on  proof  that  he  had 
left  the  parish,  and  that  bis  whereabouts  and  residence  were 
unknown. 

To  justify  relief  to  the  accused,  isolated  passages  of  the  trial  judge's 
charge  to  the  jury,  objected  to,  must  amount  to  a  positive  mis- 
statement  of  the  law.  State  vs.  Timberlake^  p.  308. 

A  bill  of  indictment  having  been  returned  against  the  accused,  two 
days  later  he  was  arranged  thereunder,  and,  without  any  reserva- 
tion, pleaded  not  guilty  and  elected  to  be  tried  by  jury.  Subse- 
quently, on  the  day  fixed  for  trial,  he  files  a  motion  to  quash  on 
the  ground  of  error  and  irregularity  in  the  organization  of  the 
Grand  Jury. 

Held:  The  motion  to  quash  can  not  be  entertained  after  a  plea  to  the 
indictment  has  been  entered.  State  vs.  Dartez^  p.  822. 
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Not  a  fatal  irregalarity  to  wait  until  panel  is  completed  before 
administering  oath  to  jnrors,  even  though  there  be  an  adjourn- 
ment oyer  night,  where  those  accepted  as  jnrors  on  the  incom- 
plete panel  are  kept  in  the  custody  of  the  sheriff  and  properly 
instructed  not  to  speak  of  case,  etc.  Signature  of  witness  to  his 
deposition,  taken  at  the  preliminary  examination  before  the 
judge,  not  required ;  nor  that  the  testimony  at  such  examination 
be  taken  down  by  the  judge  himself,  if  done  under  his  snpervi- 
sion ;  nor  is  it  necessary  that  it  be  formally  certified  to  by  the 
judge,  or  clerk  of  court. 

A  witness  can  not  be  crossed -examined  as  to  a  fact  collateral  and 
irrelevant  to  the  issue  merely  for  the  purprse  of  contradicting 
him  by  other  evidence  if  he  should  deny  it,  thereby  to  discredit 
his  testimony. 

A  witness  can  not  be  contradicted  without  first  laying  a  foundation 
therefor  by  calling  his  attention  to  the  time,  place  and  circum- 
stances, as  well  as  to  the  parties  to  whom  the  alleged  statement 
was  made,  and  thus  giving  him  the  opportunity  of  denying  or 
explaining.  And  the  doctrine  holds  good  though  the  witness 
be  absent  or  dead,  and  his  previously  taken  deposition  is 
offered.  And  it  makes  no  difference  that  the  contradictory 
statement  was  made  after  the  deposition  was  taken,  or;  if  made 
before,  was  not  known  to  the  accused  or  his  counsel. 

It  is  for  the  court,  not  the  jury,  to  decide  what  is  and  is  not  admis- 
sible as  evidence,  and  to  pass  upon  the  sufficiency  and  effect  of 
testimony  offered  to  lay  the  foundation  for  the  production  and 
admission  of  testimony  relating  to  the  merits  of  the  case,  taken 
at  a  previous  trial,  by  a  witness  absent  at  the  subsequent  trial 

Before  evidence  of  threats  on  parties  deceased  can  be  introduced, 
there  must  be  a  showing  of  an  overt  act  or  hostile  demon- 
stration. 

An  accused  person  not  going  upon  the  stand  as  a  witness  is  entitled 

to  have  the  jury  instructed  that  his  declination  of  the  privilege 

gives  rise  to  no  inference  against  him.     And  if  he  goes  on  the 

stand,  the  jury  may  properly  be  charged  that  in  weighing  fats 

testimony  they  may  take  into  account  the  fact  of  interest  in  the 

result  of  the  trial. 

StaU  vs.  Wiggin$t  p.  330. 
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Onr  Btatates  preacribe  a  penalty  for  ''assault  with  intent  to  commit 
rape,"  bat  none  for  ''  assaalt  with  attempt  to  commit  rape." 

A  verdict,  therefore,  returned  for  ^'  assault  with  attempt  to  commit 
rape,". on  an  indictment  for  rape,  and  a  sentence,  based  thereon, 
of  fifteen  years  at  hard  labor  under  Act  59  of  1896,  prescribing^ 
a  penalty  of  not  exceeding  twenty  years  for  assault  with  intent 
to  commit  rape,  can  not  be  sustained. 

State  V8.  Hearsey,  p.  378. 

A  motion  to  quash  an  indictment  on  the  ground  that  the  grand  jury 
who  presented  it  was  illegal,  because  they  were  not  drawn  and 
organized  on  the  first  day  of  the  term  as  fixed  by  law,  comes 
too  late  if  not  filed  on  the  first  day  of  the  term ;  and  same  will 
be  overruled,  unless  exceptional  circumstances  are  stated  show- 
ing clearly  that  a  compliance  with  the  law  in  this  respect  was 
impracticable. 

Staie  V8.  Hehert,  Jr,y  and  Landry ,  p.  401. 

A  provocation  which  would  not  naturally  cause  instant  resentment, 
but  which  would  have  to  be  thought  or  brooded  over  after  its 
commission  in  order  to  produce  rage  or  anger  is  not  in  contem- 
plation of  law  a  provocation  sufficient  to  reduce  an  intentional 
killing  from  murder  to  manslaughter. 

The  use  of  the  words  *'  ordinary  man  "  in  the  charge  given  by  the 
judge  is  in  no  sense  prejudicial  to  the  accused. 

It  frequently  happens  that  a  witness  contradicts  himself  for  want 
of  proper  application  of  the  questions  asked  him.  Where  there 
is  a  difference  between  counsel  as  to  what  the  answers  made 
were  the  court  is  authorized  to  give  the  witness  an  opportunity 
to  set  himself  right.     State  vs.  Wiggins,  45  An.  416. 

The  District  Attorney  having  propounded  to  the  defendant  then  on 
the  stand  a  certain  question,  his  counsel  objected  that  it  had 
been  several  times  asked  and  answered  in  the  negative  and 
should  not  be  asked  anew.  The  District  Attorney  contended 
that  it  had  been  answered  in  the  affirmative.  The  court  over- 
ruled the  objection,  stating  ''  it  seemed  that  this  witness  has 
answered  this  question  both  ways,  and  the  court  will  permit  the 
attorney  to  ask  the  question  again,  so  as  to  finally  determine 
this  matter."  Counsel  of  defendant  objected  to  this  statement 
and  reserved  a  bill  on  the  ground  that ''  it  was  a  comment  on 
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the  evidence."  The  court  stated  to  the  jnry  that  it  waa  not 
intended  as  a  comment  on  the  evidence,  bat  merely  as  a  reason 
for  permitting  the  qnestion  to  be  asked  and  that  they  shonld  pay 
no  attention  to  the  statement. 
The  object  of  the  question  propounded  by  the  State  was  through  an 
affirmative  answer  given  by  the  defendant  to  hold  the  case  down 
to  one  of  <'  murder,^ ^  The  effort  was  unsuccessful,  the  jury  hav- 
ing returned  a  verdict  of  '*  manslaughter."  Held,  that  while  it 
)s  the  duty  of  district  judges  to  carefully  abstain  from  any 
expression  of  opinion  or  comment  upon  the  facts  of  a  criminal 
case  not  only  in  their  charge  to  the  jury,  but  in  their  rulings  in 
the  presence  of  the  jury  upon  the  admissibility  of  evidence,  and 
to  avoid,  as  far  as  possible,  at  all  times,  both  in  their  language  and 
in  their  conduct  and  actions,  saying  or  doing  anything  from  which 
the  jury  might  draw  any  conclusion  as  to  their  view  of  the  case 
before  them,  the  statement  of  the  judge  in  this  particular  case 
furnished  no  legal  ground  for  reversal. 

State  VB.  WaikeTy  p.  420. 

A  statement  made  by  sureties  of  an  accused  person  who  faUed  to 
make  an  appearance  as  required  by  his  bond,  and  whose  bond 
had  in  consequence  of  said  default  been  forfeited,  that  **  they 
even  proposed  to  produce  their  principal,"  is  not  the  formal  sur- 
render of  a  principal  required  by  Sec.  1038  of  the  Revised 
Statutes.    The  court  affirms  State  vs.  Martin,  49  An.  762. 

Where  the  crime  with  which  a  person  stands  charged  is  a  felony,  his 
attorney  is  without  authority  to  waive  his  arraignment  in  his 
absence.  State  vs.  Meekins,  41  An.  643 ;  State  vs.  Jones,  70 
Iowa,  606;  Younger  us.  State,  2  West  Va.  679;  98  Am.  D.  791; 
Bishop's  New  Criminal  Procedure,  Vol.  I,  par.  268;  People  vs. 
Redinger,  66  Cal.  298;  American  and  English  Encyclopedia  of 
Law,  title  '<  Criminal  Procedure,"  p.  762. 

State  V8.  MeMichaely  p.  428. 

An  indictment  for  the  larceny  of  one  bale  of  cotton  in  the  lint  may 
be  amended  during  the  trial,  to  conform  to  the  testimony  the 
cotton  was  in  the  seed.     Revised  Statutes,  Sec.  1047. 

State  V8,  Jacoba  et  als.,  p.  447. 

Cotton  raised  on  shares  between  the  plantation  owner  and  the  laborer 
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until  the  shares  are  allotted  is  properly  chained  in  an  indict- 
ment for  larceny  as  the  property  of  the  owner  of  the  plantation. 
Wharton  Oriminal  Law,  Vol.  2,  Sees.  16,  27. 

State  V8,  Jacobs  et  ale. ,  p.  447. 

The  constitutional  guarantee  that  the  defendant  in  a  criminal  prose- 
cution shall  enjoy,  the  right  to  defend  himself  and  to  haye  the 
assistance  of  counsel  is  not  an  empty  formality,  but  an  inestima- 
ble privilege ;  and  counsel  should  be  allowed  reasonable  time  to 

prepare  the  defence. 

Staie  V8,  Pool,  p.  449. 

A  confession  obtained  by  a  deputy  sheriff,  under  duress,  is  altogether 
inadmissible  as  evidence  against  an  accused  person. 

Stat^ve.  Albert,  p.  481. 

This  courfc  has  no  jurisdiction  to  review  the  facts  on  which  the  ver- 
dict in  a  criminal  cause  rests. 

A  juror  can  not  be  heard  to  impeach  his  own  verdict.  Nor  can  this 
be  done  indirectly  through  a  third  person  testifying  to  remarks 
made  by  a  juror  after  the  verdict. 

The  law  and  motives  of  public  policy  alike  excludes  such  testimony. 

State  vs.  Corcoran^  p.  458. 

The  allegation  that  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence does  not  present  of  itself  question  for  review  or  appeal. 

Where  there  was  no  ground  to  suspect  (thoug  alleged)  that  the  jury 
had  been  improperly  influenced,  the  verdict  and  sentence  must 
remain  as  returned. 

Communications  between  the  jurors  and  the  officer  in  whose  charge 
they  were  affords  no  ground  for  a  new  trial,  where  it  does  not 
appear  that  prejadice  resulted. 

The  terms  of  the  indictment  technically  charged  the  offence  and 
brought  the  case  within  the  provisions  of  the  statute. 

The  omission  of  the  words  ''in  the  [peace  of  the  State  "  did  not 
vitiate  the  indictment. 

State  V8.  Robinson,  p.  455. 

The  verdict  was  not  responsive  to  the  charge.  It  was  a  special  ver- 
dict. If  the  jury  chooses  to  designate  the  crime  found  by  name, 
it  should  be  defined  by  name  having  a  meaning  in  criminal  law, 
89 
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or  defined  in  plain  words  covering  all  the  essential  ingredients 
of  the  crime. 

No  jndgment  can  be  pronounced  on  a  partial  verdict  which  falls  to 
find  the  criminal  intent,  where  intent  is  an  essential  iogredient 
of  the  crime. 

In  a  special  or  partial  verdict  of  the  jury's  selection,  all  the  facts 
necessary  to  constitute  the  crime  must  be  clearly  stated.  If 
the  jury  determines  to  leave  out  part  of  the  language  charged 
in  the  information,  they  should  be  particular  not  to  omit  essen- 
tials to  constitute  the  crime. 

A  verdict  '^  guilty  of  wounding  less  than  mayhem  "  is  not  responsive 
to  an  information  charging  that  the  occnsed  has  '^  feloniously, 
wilfully  and  maliciously  inflicted  a  wound  less  than  mayhem," 
and  is  not  legal. 

The  court  adheres  to  the  decision  in  State  vs.  Bellard,  50  An.  594 ; 
and  State  vs.  Hearsey,  60  An.  378,  overruling  contrary  views. 

SUUe  V8.  French^  p.  4B1. 

The  rule  of  law  aequires  that  the  confession  of  an  accused  person, 
sought  to  be  admitted  to  the  jury,  shall  have  been  made  volun- 
tary, without  the  appliances  of  hope,  menace  or  fear  by  any 
other  person. 

\nd  whether  it  was  so  made  or  not  is  to  be  determined  upon  con- 
sideration,  among  other  things,  of  the  circumstances  under 
-     which  it  was  made. 

The  rule  is  not  that,  in  order  to  render  a  statement  admissible,  the 
proof  must  be  adequate  to  esiabllsh  that  it  was  voluntarUy 
made ;  but  it  is  that  it  must  be  sufficient  to  establish  that  the 
m>aking  of  the  statement  was  voluntary. 

State  V8,  Auguste  et  ate.,  p.  488. 

Where  a  juror  on  cross-examination  on  his  voir  dire  shows  a  slight 
inclination  to  bias  against  the  accused,  but  on  final  examination 
by  the  court  says  emphatically  that  the  impression  derived  from 
the  merest  hearsay  statements  will  not  influence  him,  he  is 
competent ;  besides,  the  accused  did  not  exhaust  his  challenges, 
and  his  case  in  consequence  was  not  prejudiced  by  the  ruling. 

This  court  will  not  review  the  refusal  to  grant  a  new  trial  upon  the 
alleged  want  of  sufficient  evidence  to  convict. 
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The  jary  returned  a  verdict  under  the  direction  of  the  court  a  qua. 
Nothing  of  record  brings  to  light  that  the  jary,  as  asserted,  dis- 
regarded the  charge  of  the  judge  and  brought  a  yerdict  con- 
trary to  the  charge.  The  question  of  resistance  which  the  alleged 
victim  should  have  offered,  as  weU  as  question  of  corroboration 
of  the  prosecuting  witness  and  asserted  victim,  were  questions 
of  fact  for  the  jury  finally  to  determine  and  are  not  revisable  on 
appeal. 

Merely  cumulative  evidence,  or  evidence  to  impeach  a  witness 
alleged  to  have  been  recently  discovered,  is  not  ground  for  a 
new  trial. 

8taU  V8.  Bailey^  p.  688. 

The  testimony  of  the  dangerous  character  of  the  deceased,  when 
admissible  in  support  of  self-defence  urged  by  the  accused,  must 
be  restricted  to  the  general  reputation  of  the  deceased  for  peace 
and  quietness;  hence,  testimony  of  particular  acts  of  violence  of 
the  deceased  are  properly  excluded.  8  Bice  on  Evidence,  Sees. 
482,  476. 

Nor  can  the  State  be  deemed  to  have  opened  the  door  for  the  admis- 
sion  of  testimony  of  such  particular  acts  of  violence  merely 
because  on  re- examination  the  witness  who  has  testified  to  such 
acts  on  cross-examination  is  asked  by  the  prosecuting  officer 
*Mf  he  had  ever  heard  the  deceased  had  hurt  anybody?"  1 
Qreenleaf,  Sec.  468. 

Instructions  requested  which  by  implication  assume  that  the  accused 
had  established  his  defence  are  properly  refused. 

The  opinion  of  a  witness  whether  the  cuts  in  the  clothing  of  the 
deceased  indicated  he  had  been  stabbed  while  erect  confronting 
the  accused,  or  when  he  had  fallen  in  the  arms  of  the  testifying 
witness,  can  not  be  deemed  expert  testimony. 

When  the  charge  is  full  as  to  the  law  of  self-defence  instructing  as 
to  the  danger  to  life  or  limb  that  will  justify  killing;  the  obliga- 
tion of  the  party  assailed  to  retreat;  when  retreat  is  not 
required,  and  as  to  the  other  phases  of  the  law  deemed  perti- 
nent, the  verdict  of  the  jury  will  not  be  set  aside  because  of  the 
refusal  of  special  charges  covered  by  the  general  charge.  19  An. 
264;  87  An.  77;  85  An.  970;  88  An.  200. 

State  V8.  Fontenoiy  p.  587. 
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The  ezaminatioii  of  bystanders  at  the  time  of  the  commission  of  mn 
offence  claimed  in  the  bill  of  exceptions  ^*  to  characterize  the 
act."  nnder  investigation  are  not,  at  least  as  a  general  ro]e» 
admissible  as  <*  re«  gestce,**  and  in  this  case  were  properly 
ezclnded.  Roscoe  on  Criminal  Evidence,  p.  22;  39  An.  470;  4S 
An.  1407. 

The  verdict  of  '*  striking  with  intent  to  kill  "  will  not  snppoxt  the 
sentence  for  striking  with  a  dangerous  weapon  with  intent  to 
kill.     R.  S.,  Sees.  790,  791,  etc.;  Act  No.  44  of  1890. 

Under  the  charge  for  striking  with  a  dangerous  weapon  with  intent 
to  kill  and  murder,  the  jury  can  not  convict  of  assault.  Acts  Nos. 
48 and  44  of  1890;  R.  S.  790,  791  et  al.;  48  An.  1061. 

In  an  indictment  for  striking  with  a  dangerous  weapon  with  intent  to 

kill,  it  suffices  that  the  intent  is  qualified  by  the  words  '*  wilfnlly, 

maliciously  and  of  his  malice  aforethought."   88  An.  921 ;  86  An. 

836. 

State  vs.  Bellardf  p.  694. 

With  testimony  before  the  jury  tending  to  show  the  accused,  charged 
with  larceny,  was  found  in  possession  of  the  property  recently 
stolen  and  failed  to  account  for  that  possession,  it  would  be 
erraneous  to  charge  the  general  rule  that  to  convict  on  circum- 
stantial evidence  alone,  the  evidence  must  consist  with  the  guilt, 
and  exclude  any  reasonable  theory  of  innocence,  without  charg- 
ing  also  that  the  law  presumes  guilt  from  one  circumstance — i.  e., 
the  possession  of  pioperty  recently  stolen  and  no  account  by 
the  accused  for  that  possession.  Roscoe,  Criminal  Evidence,  p, 
18;  1  Greenleaf  on  Evidence,  Sec.  84. 

The  court  again  affirms  that  requested  instructions  not  a  full  expos* 
tion  of  the  law  applicable  to  the  case,  but  requiring  explanation 
and  qualification,  are  properly  refused.  85  An.  769,  775;  36  An. 
84;  Thompson  on  Juries,  Sec.  28. 

The  charge  will  not  be  deemed  to  trench  on  the  facts  which  announc- 
ing to  the  jury  a  legal  presumption  on  which  they  can  act, 
is  qualified  by  the  caution,  if  the  fact  is  proved,  giving  rise  to  the 
presumption.     Const.,  Art.  168;  Revised  Statutes,  Sec.  991. 

State  V8.  Kelly,  p.  597. 

The  court  again  affirm  that  testimony  of  threats  of  violence  by  the 
deceased  against  the  accused,  without  proof  of  overt  acts  to 
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carry  the  threats  into  execution,  is  inadmissible.     Wharton's 
Criminal  Evidence,  Sees,  757,  notes;  85  An.  71;  87  An.  448,  489. 

State  vs.  Hickey,  p.  600. 

The  verdict  of  gnility  of  shooting  with  intent  to  kill,  on  an  indict- 
ment for  shooting  with  a  dangerous  weapon  with  intent  to  kill 
and  mnrder,  necessarily  implies  shooting  with  a  dangerous 
weapon  charged  in  the  indictment,  and  the  express  words  not  in 
the  verdict,  are  supplied  by  the  implication.  State  vs.  Smith, 
38  An.  479;  34  An.  529;  1  Bishop's  Criminal  Procedure,  Sec. 
1005. 

The  verdict  is  to  be  deemed  a  conviction  for  the  offence  of  shooting 
with  intent  to  kill  included  in  the  offence  the  indictment 
charges.     Acts  No.  48  and  No.  44  of  1890;  49  An.  1011. 

State  V8.  O^Learyj  p.  641. 

A  letter  written  by  a  prisoner  while  in  jail,  and  without  being  closed 
or  sealed,  and  handed  to  another  prisoner  to  be  sealed  and 
mailed  to  a  witness  of  the  writer,  is  competent  evidence  against 
the  accused,  notwithstanding  same  may  have  been  surreptitiously 
read  by  the  person  to  whom  it  had  been  entrusted,-  and  there-- 
after  handed  to  a  deputy  sheriff,  instead  of  being  mailed. 

That  proceeding  can  not  be  classed  as  an  unreasonable  search  and 
seizure  in  a  constitutional  sense. 

A  single  declaration  uttered  during  the  progress  of  the  trial  by  the 

father  of  the  deceased,  apparently  hostile  to  the  accused,  and 

which  was  at  once  repressed  by  the  judge,  can  not  be  viewed  as 

having  unduly  influenced  the  .verdict  of  the  jury  against  the 

accused. 

State  V8,  Renaudy  p.  662. 

Accused  were  indicted  by  a  grand  jury  composed  of  twelve,  under 
the  provisions  of  Art.  117  of  new  Constitution,  and  convicted  by 
a  petit  jury  of  twelve,  of  whom  less  than  the  whole  number 
concurred,  under  the  provisions  of  Art.  116.  The  crime  was 
burglary  committed  before  adoption  of  Constitution  of  1898.  The 
defence  was  made  that  these  provisions  of  the  Constitution  were 
ex  post  facto  as  applied  to  past  offences,  and  that  accused  could  be 
indicted  only  by  a  grand  jury  composed  of  sixteen,  and  convicted 
only  by  a  concurrence  of  all  twelve  of  the  petit  jury.     Held,  the 
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provisions  referred  to  operate  changes  in  the  method  of  proce- 
dure only,  relate  to  the  remedy  and  are  in  no  senee  e»  po§t 
facto  in  character,  and  that  Arts.  116  and  117  of  the  Oonstitation 

are  self- operative. 

State  v$.  CaldweUf  p.  666. 

A  demand  on  the  part  of  the  defendant's  counsel  that  the  prose- 
cuting witness  be  qualified  touching  her  competency  comes  too 
late  after  she  has  been  sworn  in  chief  and  her  interrogation 
actually  commenced. 

It  is  not  the  right  of  counsel  for  an  accused  to  require  the  testimony 
of  a  witness  upon  cross-examination  to  be  reduced  to  writing. 
The  law  limits  that  right  to  testimony  which  appertains  to  some 
question  of  law  raised  on  a  bill  of  exception  and  to  be  decided 
by  the  Supreme  Court. 

State  v$.  Downs,  p,  694. 

The  nine  hundred  and  seventh  section  of  the  Revised  Statutes 
making  it  an  offence  for  any  presidents,  cashiers  or  others  in  the 
service  of  chartered  banks  '*to  knowingly  and  wilfully  embessle 
or  convert  to  his  own  use  the  funds  of  the  bank  furnishes  a  com- 
plete definition  of  crime ;  embezzlement  has  a  technical  mean- 
ing; without  addition  is  of  common  use,  and  the  violation  of 
trust  or  duty,  the  incident  of  embezzlement,  is  implied  in  the 
section  by  the  relation  it  implies,  if  not  states,  between  the 
president  or  cashier  and  the  funds  of  the  bank.  Revised  Statutes 
of  the  United  States,  Sees.  5209,  6471.  5475,  4596;  Second  Arch- 
bold,  p.  660;  120  U.  S.  334;  166  U.  S.  429;  107  U.  S.  866. 

It  suflQces  that  an  indictment  for  an  offence  fully  defined  by  the 
statute  follows  the  words  of  the  statute.  1  Bishop  Criminal 
Procedure,  Sec.  356;  Wharton,  C.  L.  let.  Sees.  834,  362:  32  An. 
572 ;  107  U.  S.  669. 

This  section,  though  from  a  legislative  act  of  1821,  when  all  banks  in 
this  State  existed  under  special  charters,  can  not  be  restricted 
to  such  banks  but  extends  to  all  banks  whether  holding  their 
franchises  under  special  legislative  act  or  under  the  general 
law  for  the  creation  of  corporations,  especially  in  view  of  the 
fact  that  since  1855  the  offence  has  been  part  of  the  crimes  code 
of  the  State  extending  to  embezzlements  by  presidents  and 
others  the   service  of  all  chartered  banks.     Acts  1855,  No.  120, 
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Sec.  88;  Pierce  &  King's  Revisory  Legislation  of  1852,  p.  192, 
Sec.  48;  Act  No.  166  of  1855;  Revised  Statutes,  1870,  Sec.  907. 

When  the  charge  is  that  the  good  character  of  the  accused  is  testi- 
mony to  be  weighed  and  considered  with  all  other  evidence,  and 
to  have  the  weight  to  which  the  jnry  conceives  it  entitled,  it  is 
not  error  to  refase  farther  special  instractions  asked  on  behalf 
of  the  accused  that  propose  to  instruct  only  as  to  the  tendency 
of  character,  testimony  to  benefit  the  accused  under  hypothetical 
phases  of  the  testin^ony ;  if  special  instructions  are  given  they 
must  cover  the  whole  law  on  the  point,  and  the  jury  instructed 
that  testimony  of  the  accused  is  unavailing  against  positive  testi- 
mony of  guilt.  8  Rice,  p.  607,  Sec.  878;  1  Bishop  Grim.  Proce- 
dure, See  489;  Thompson  on  Jury  Trials,  Sec.  4244;  4  Mason, 
p.  610. 

When  the  charge  is  accurate  and  complete  as  to  the  presumption  of 
innocence  and  its  effect  as  evidence,  the  conviction  will  not  be 
set  aside  because  the  court  in  the  course  of  its  explanation  on 
another  point,  i.  e.,  reasonable  doubt,  stated  the  jury  are  not  -to 
go  beyond  the  testimony  to  seek  for  doubts,  must  confine  them- 
selves to  the  testimony  and  not  resort  to  extraneous  doubts  or 
circumstances. 

The  tendency  of  all  authority  is  to  sustain  instructions  that  substan- 
tially embody  the  law  applicable  to  the  case,  though  not  in 
the  precise  words  of  the  statute  or  in  the  frame  requested  on 
behalf  of  the  accused,  and  it  is  equally  clear  that  repetition  of 
that  already  substantially  charged  can  not  be  exacted.  41  An. 
677,  605;  87  An.  619;  85  An.  1180,  1058;  87  An.  51. 

Instructions  asked  on  behalf  of  the  accused  requiring  qualifications 
are  properly  refused.     35  An.  769,  775. 

In  explaining  '<  embezzlement "  used  in  this  section,  it  is  not  error 
to  illustrate  the  offence  for  the  court  to  refer  to  the  used 
methods  of  proof  of  general  acceptance,  nor  can  such  illustra- 
tions be  understood  as  changing  the  statutory  embezzlement 
with  which  the  accused  is  charged.  The  cashier  of  a  bank  is,  in 
legal  contemplation,  the  custodian  of  its  funds.  The  Section  907 
of  the  Revised  Statutes  was  designated  to  punish  embezzlements 
of  the  president,  cashier  or  others  in  the  service  of  the  bank, 
whether  or  not  legally  charged  with  the  custody  of  the  bank's 
funds,   hence   the  instruction,  reasonably  construed,   was  not 
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provisions  referred  to  operate  chao^-  jer  that  section  the  actual 

dare  only,  relate  to  the  remed^   yj  most  not  be  shown. 

/octo  in  character,  and  that  A'       ^e  in  explaining  the  intent  to 

are  self- operative.  ypiiyand  knowingly"  embezzling 

^  ibe  bank,  the  trial  jadge  stated  in 

^     ,  ,  ^,  ^  ^t  was  the  frandnlent  appropriation 

A  demand   on  the  part  o        '^  .     .  ,, 

^t  the  intent  of  the  accused  to  appro- 
cnting  witness  be  r  .  .      ,-         ,       . 

,  ^        .^         ^     ,  ^  mast  have  existed  at  the  time  of  the 

late    after   she  h'         ^  ,       «  ,         , 

^  to  constitute  the  offence ;  that   ''an  act 
actually  comm'^        ««*^ 
,    .        ^  ^,       .  ,  ^  gten  done  without  reasonable  belief  it  was 

It  is  not  the  nghf  ^ 

\ad  similar    expressions  of    the    trial    judge 
of  a  witnr  ^*  ^  '     " 

^      ,       .       •     ^  rf asonable  accuracy  the  criminal  intent  essen- 
The  law  ^-^ 

questir  ^  •^' 

bv  t^  ^^  *  challenge   for  cause  is  no  ground  to  set  aside 

.  ""^iriien  the  juror  did  not  serve  and  the  jury  is  com- 

'  *  ^^jtftoot  exhausting  the  peremptory  challenges  of  the 

The  Zi   ^  ^°-  ^^^'  ^  ^°-  ^^^'  ^^  ^°-  ^^• 

flStote  vs.  ^TtcAolZs,  p.  099. 

y  1890  is  not  unconstitutional  on  the  ground  that  under  its 

*' ^gio»  one  not  guilty  of  an  offence  might  be  convicted. 

^id  be  the  duty  of  the  court  to  see  that  no  judgment  be  ren* 

*    ^red  which  would  convict  an  innocent  person  whose  act  of 

carrying  arms  for  legitimate  purposes  the  statute  never  intended 

to  denounce. 

fUe  word  ''  wilful "  contained  in  the  title  of  an  act,  but  not  con- 
tained in  the  body  of  the  statute,  was  not  an  illegality  rendering 
it  proper  or  lawful  to  annul  and  avoid  the  statute.  The  court 
may  refuse  to  receive  a  verdict  not  responsive  to  the  charge. 

A  verdict  finding  the  accused  guilty,  following  the  language  of  the 
statute,  is  not  defective. 

The  information  charged  the  defendant  with  shooting  with  a  dan- 
gerous weapon  to  kill  and  murder. 

The  verdict  returned  that  the  accused  was  guilty  of  shooting  '*  with 
intent  to  kill." 

Under  Act  44  of  1890   an  offence  of  the   same  generic   class  is  the 
offence  with  which  he  is  charged. 

•*  Whatever  conveys  the  idea  to  the   common  understanding  will 
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^11  fair  intendment  of  the  verdict  will  be  made  to 
Mshop,  Sec.  1005,  4th  Edition. 

State  V8,  Keasley,  p.  761. 

it 

jicted  for  the  mardar  of  his  wife  asked  the  following 

.e  jary  find  from  the  evidence  that  the  accased  discovered  his 
wife  in  such  a  position  with  Delatte  as  to  convince  any  reason- 
able man  that  they  were  in  the  act  of  adultery,  and  that  he  was 
so  incensed  and  autraged  by  the  sight  that  he  lost  all  control  of 
his  reason,  and  acting  under  the  overpowering  influence  pro- 
duced by  the  sight  of  his  shame  and  humiliation,  he  then  and 
there  drew  his  pistol  and  fired,  and  after  his  pistol  was  empty, 
he  immediabely  drew  a  razor  and  inflicted  a  wound  upon  his  wife, 
from  which  she  died,  the  accused  is  not  responsible  for  his  acts, 
and  the  jury  must  acquit." 

The  court  correctly  refused  this  charge,  which  asked  under  the  facts 
stated,  not  a  reduction  of  the  crime  from  murder  to  man- 
slaughter, but  a  i*  justification  "  of  the  husband's  acts  entitling 
him  to  an  **  acquittal."  A  husband  who,  detecting  his  wife  at 
his  own  home,  in  the  act  of  adultery,  kills  her  on  the  spot,  pro- 
voked by  the  wrong,  though  not  guilty  of  *'  murder,"  does  not 
stand  <*  justified  in  his  act.    The  homicide  is  manslaughter." 

Where  a  husband,  on  entering  his  home  and  finding  bis  wife  in  the 
act  of  adultery,  shoots  at  the  wife's  paramour,  or  at  her,  or  at 
both  indiscriminately,  whereupon  the  wife,  under  the  evidence, 
seizes  and  holds  her  husband  by  the  arm,  informing  the  para- 
mour that  she  had  done  so,  and  calling  on  him  to  come  and 
they  would  kill  him,  the  court  should  permit  the  husband  to 
introduce  testimony  as  to  the  relative  strength  of  his  wife  and 
himself,  in  order  to  lay  the  foundation  for  a  reasonable  belief  on 
his  part  that  his  life  was  placed  in  danger  by  her  act,  and  for 
the  purpose  of  justifying  as  in  *'  self-defence  "  his  cutting  her 
to  detach  her  hold.  The  fact  that  the  husband  did  not  stand 
^*  justified  "  in  his  original  act  of  shooting  at  the  wife  and  her 
paramour  did  not  cut  him  off  under  the  circumstances  stated 
from  invoking  the  doctrine  of  **  self-defence,"  when  in  one  of 
the  after  phases  of  the  difficulty  his  life  became  endangered  by 
the  act  of  the  wife.     The  doctrine  of   '^aggressorsbip  "  in  re- 
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erroneoas  that  Id  the  prosecotions  nnder  that  section  the  actual 
custody  of  the  money  by  the  accused  must  not  be  shown. 
Nor  will  the  verdict  be  set  aside  because  in  explaining  the  intent  to 
constitute  the  offence  of  ''wilfully  and  knowingly"  embesxling 
and  converting  the  funds  of  the  bank,  the  trial  judge  stated  in 
effect  that  the  embezzlement  was  the  fraudulent  appropriation 
of  another's  property ;  that  the  intent  of  the  accused  to  appro- 
priate to  his  own  use  must  have  existed'  at  the  time  of  the 
appropriation  charged  to  constitute  the  offence;  that  ''an  act 
was  wilfully  done  when  done  without  reasonable  belief  it  was 
lawful;"  these  and  similar  expressions  of  the  trial  judge 
announcing  with  reasonable  accuracy  the  criminal  intent  essen- 
tial to  the  crime. 

The  refusal  to  allow  a  challenge  for  cause  is  no  ground  to  set  aside 
the  verdict  when  the  juror  did  not  serve  and  the  jury  is  com- 
pleted (without  exhausting  the  peremptory  challenges  of  the 
accused.     35  An.  316;  38  An.  480;  43  An.  865. 

State  v$.  NichollBy  p.  699. 

Act  44  of  1890  is  not  unconstitutional  on  the  ground  that  nnder  its 
terms  one  not  guilty  of  an  offence  might  be  convicted. 

It  would  be  the  duty  of  the  court  to  see  that  no  judgment  be  ren- 
dered which  would  convict  an  innocent  person  whose  act  of 
carrying  arms  for  legitimate  purposes  the  statute  never  intended 
to  denounce. 

The  word  "  wilful "  contained  in  the  title  of  an  act,  but  not  con- 
tained in  the  body  of  the  statute,  was  not  an  illegality  rendering 
it  proper  or  lawful  to  annul  and  avoid  the  statute.  The  coort 
may  refuse  to  receive  a  verdict  not  responsive  to  the  charge. 

A  verdict  finding  the  accused  guilty,  following  the  language  of  the 
statute,  is  not  defective. 

The  information  charged  the  defendant  with  shooting  with  a  dan- 
gerous weapon  to  kill  and  murder. 

The  verdict  returned  that  the  accused  was  guilty  of  shooting  "  with 
intent  to  kill." 

Under  Act  44  of  1890  an  offence  of  the  same  generic  class  is  the 
offence  with  which  he  is  charged. 

^'Whatever  conveys  the  idea  to   the   common  understanding  will 
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sniBce,  and  all  fair  intendment  of  the  verdict  will  be  made  to 
support  it."     Bishop,  Sec.  1005,  4th  Edition. 

State  vs.  Keaaley,  p,  761. 

Defendant  indicted  for  the  m order  of  his  wife  asked  the  following 
charge : 

**  If  the  jury  find  from  the  evidence  that  the  accused  discovered  his 
wife  in  sach  a  position  with  Delatte  as  to  convince  any  reason- 
able man  that  they  were  in  the  act  of  adultery,  and  that  he  was 
so  incensed  and  outraged  by  the  sight  that  he  lost  all  control  of 
his  reason,  and  acting  under  the  overpowering  influence  pro- 
duced by  the  sight  of  his  shame  and  humiliation,  he  then  and 
there  drew  his  pistol  and  fired,  and  after  his  pistol  was  empty, 
he  immediately  drew  a  razor  and  inflicted  a  wound  upon  his  wife, 
from  which  she  died,  the  accused  is  not  responsible  for  his  acts, 
and  the  jury  must  acquit." 

The  court  correctly  refused  this  charge,  which  asked  under  the  facts 
stated,  not  a  reduction  of  the  crime  from  murder  to  man- 
slaughter, but  a  i'  justification  "  of  the  husband's  acts  entitling 
him  to  an  **  acquittal."  A  husband  who,  detecting  his  wife  at 
his  own  home,  in  the  act  of  adultery,  kills  her  on  the  spot,  pro- 
voked by  the  wrong,  though  not  guilty  of  ''  murder,"  does  not 
stand  ''justified  in  bis  act.    The  homicide  is  manslaughter." 

Where  a  husband,  on  entering  his  home  and  flndiog  his  wife  in  the 
act  of  adaltery,  shoots  at  the  wife's  paramour,  or  at  her,  or  at 
both  indiscriminately,  whereupon  the  wife,  under  the  evidence, 
seizes  and  holds  her  husband  by  the  arm,  informing  the  para- 
mour that  she  had  done  so,  and  calling  on  him  to  come  and 
they  would  kill  him,  the  court  should  permit  the  husband  to 
introduce  testimony  as  to  the  relative  strength  of  his  wife  and 
himself,  in  order  to  lay  the  foundation  for  a  reasonable  belief  on 
his  part  that  his  life  was  placed  in  danger  by  her  act,  and  for 
the  purpose  of  justifying  as  in  ''  self-defence  "  his  cutting  her 
to  detach  her  hold.  The  fact  that  the  husband  did  not  stand 
''justified  "  in  his  original  act  of  shooting  at  the  wife  and  her 
paramour  did  not  cut  him  off  under  the  circumstances  stated 
from  invoking  the  doctrine  of  "  self-defence,"  when  in  one  of 
the  after  phases  of  the  difficulty  his  life  became  endangered  by 
the  act  of  the  wife.     The  doctrine  of   "  aggressorship  "  in  re- 
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spect  generally  to  that  of  ''self-defence"  should  be  relaxed  in  a 
case  of  this  character. 
When  a  party  seeks  to  have  a  principle  of  law  applied  in  a  special 
charge  to  the  jury,  he]  mast  present  snch  a  statement  of  facts, 
as  a  predicate,  as  would  make  the  principle  of  law  invoked 
legally  applicable  under  the  evidence  to  the  particular  case. 

8tate  V8.  Oancienne,  p.  847. 

When  the  statement  of  facts  recited  in  a  bill  of  exception  by  coun- 
sel differs  from  that  asserted  by  the  court,  that  of  the  court  is 
controlling. 

Where  a  district  judge  after  a  full  trial  is  satisfied  that  the  testi- 
mony sought  to  be  made  the  basis  of  a  new  trial  would  not  alter 
the  result  at  a  second  trial,  even  if  admitted,  either  because  the 
testimony  was  otherwise  so  strong  against  the  accused  as  would 
make  such  particular  testimony  clearly  unavailing,  or  because 
he  knew  the  witnesses  who  were  proposed  to  be  put  upon  the 
stand,  and  was  convinced  they  would  not  be  beiieved,  or  be- 
cause of  similar  reasons  his  opportunities  for  acting  advisedly, 
justly  and  properly  are  so  superior  to  those  of  the  Supreme 
Court  that  it  would  not  be  warranted  it  substituting  its  judg- 
ment-for  his  in  the  premises,  except  in  very  clear  cases. 

State  V8.  Prade^p.  915. 

Though  the  law  has  not  imposed  upon  courts  the  duty  of  informing 
accused  parties  that  they  are  entitled  to  counsel,  and  asking 
them  whether  they  desire  that  counsel  should  be  assigned  to 
them,  it  has  become  almost  universally  the  practice  for  them  to 
do  so  ex  propria  motu. 

While  the  fact  that  a  prisoner  does  not  ask  the  court  to  assign  coun- 
sel to  him,  and  he  chooses  to  appear  by  himself,  and  he  is  con- 
victed, does  not  entitle  him  to  a  new  trial  because  of  his  want  of 
counsel  (State  vs.  Kelly,  26  An.  382) ,  it  is  none  the  less  a  fact  to 
be  considered  in  connection  with  others  for  the  purpose  of 
ascertaining  whether  in  any  particular  case  he  has  been  accorded 
the  full  opportunities  for  defence  which  it  is  the  duty  of  the 
State  to  extend  to  its  people,  even  those  who  may  be  ultimately 
and  deservedly  found  guilty  of  crime. 

The  right  to  move  for  a  new  trial  is  guaranteed  to  the  defendant  in 
the  smallest  civil  cases.     In  criminal  cases  the  same  right  exists. 
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ae  also  the  additional  right  of  moving  in  arrest  of  judgment  for 
defects  apparent  on  the  face  of  the  record.  These  rights  may 
be  waived  by  the  parties,  but  they  can  not  be  denied  by  the 
courts.  The  law  contemplates  the  giving  of  reasonable  oppor- 
tunity for  preparation  and  examination.  To  refuse  a  reasonable 
time  for  the  exercise  of  a  right  Is  tantamount  to  a  denial  of  the 
right  itself.     State  vs.  Gardner,  10  An.  25. 

Stflte  V8.  Rollins,  p.  925. 

To  review  a  decision  on  appeal  in  a  criminal  case,  a  case  must  be  so 
brought  before  the  court  by  bill  of  exceptions  as  to  disclose  the 
error,  unless  the  error  is  patent. 

There  was  no  bill  of  exceptions  and  no  error  patent  on  the  face  of 
the  papers. 

8taie  v«.  Harris,  p.  989. 

Evidence  showing  that  deceased  and  the  accused  lived  alternately  in 
concubinage  with  the  same  woman  in  whose  presence  the  kill- 
ing occurred,  was  received  over  objection  of  defendant  that  same 
was  irrelevant.  Held:  Competent  for  prosecution  to  prove  a. 
motive  for  the  crime. 

The  fact  that  a  witness  for  the  State  was  once  himself  under  sus- 
picion, and  even  arrest,  in  connection  with  the  homocide,  is  no 
ground  for  the  exclusion  of  his  testimony.  Even  though  an  ac- 
complice, he  would  still  be  competent  as  a  witness,  that  fact  af- 
fecting the  credibility,  not  the  admissibility,  of  his  evidence. 

The  charge  of  the  trial  judge,  or  portions  thereof  deemed  prejudicial, 
should  be  objected  to  at  the  time  given,  or  before  the  jury  re- 
tires for  deliberation,  and  a  bill  of  exceptions  seasonably  re- 
served. If  this  be  not  done,  subsequent  objections  will  not  be 
noticed,  except  in  the  clearest  instances  of  gross  and  palpable 
error  patent  upon  the  face  of  a  written  charge  coming  up  in  the 
record,  and  of  undoubted  prejudice  to  the  accused. 

State  V8.  Reed,  p,  990. 

The  minority  of  one  of  the  jurors  will  not  avail  to  set  aside  their  ver- 
dict when  no  objection  was  made  or  questions  asked  on  that 
point  when  the  juror  was  tendered  and  accepted  by  the  accused,, 
nor  does  it  make  any  difference  in  the  application  of  this  rule 
that  neither  accused  or  his  counsel  knew  of  the  juror's  minority 
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when  he  was  tendered.     8  Rob.  590;  18  An.  276;  26  An.  384;  85 
An.  ,975;  48  An.  370. 

State  VB,  ButUntj  p.  1071. 

• 

Where  a  party  accnsed  of  crime  having  been  tried  and  fonnd  g;tiil%j^ 
has  appealed  and  succeeded  in  having  the  verdict  and  Judgment 
against  him  set  aside  for  erroneous  instractions  given  to  the 
jnry,  it  is  ordinarily  too  late  for  him,  on  the  return  of  the  case 
to  the  trial  court,  to  move  to  quash  the  indictment  against  him. 
He  would  have  to  present  a  very  strong  exceptional  case  to  war- 
rant a  departure  from  this  rule. 

Ordinarily,  such  a  motion  should  be  made  before  pleading  to  the 
indictment. 

Objections  to  a  venire  should  properly  be  urged  by  motion  to  set  it 
aside  instead  of  by  a  motion  to  quash  indictments  presented  by 
the  grand  jury  selected  and  empaneled  from  its  members. 
State  vs.  Britton,  50  An.  261. 

Where  defendant  in  a  criminal  case,  represented  by  counsel,  seeks 
to  justify  tardiness  in  moving  to  quash  the 'indictment  against 
him  on  the  ground  that  the  facts  therein  urged  were  not  known 
'before  the  motion  was  made,  it  should  be  shown  that  his  coun- 
«el,  as  well  as  himself,  was  ignorant  of  the  facts. 

State  VB,  RobertBon^  p.  1101. 

The  overruling  by  the  District  Court  of  a  challenge  for  cause  of  a 

juror  tendered  to  the  accused  for  acceptance  does  not  furnish 

'   ground  for  reversal  of  verdict  and  sentence,  when  the  accused 

has  not,   at  the    time  when    the    jury    has  been   completed, 

exhausted  his  peremptory  challenges. 

A  witness,  Benoit,  was  permitted  by  the  court,  over  defendant's 
objection,  to  testify  that  he  was  engaged  by  the  accused  to  assist 
him  in  driving  cattle,  and  started  with  him  under  such  employ- 
ment; that  while  so  engaged,  the  latter  made  a  proposition  to 
him  that  they  should  steal  a  drove;  that  on  witness  declaring  he 
could  not  do  so,  accused  replied  that  that  was  nothing;  that  they 
could  buy  a  few  head  and  pick  up  some  along  the  road;  that  be 
(the  accused)  had  been  carrying  on  that  business  for  the  last  six 
years ;  that  he  had  once  cleared  four  thousand  dollars  in  four 
months  in  that  way ;  that  witness  at  once  left  the  service  of  the 
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accased,  and  both  retarned  to  witness'  house,  where  the  two 
parted;  that  on  parting  with  witness,  accnsed  said,  he  wonld  go 
and  meet  one  Bell,  and  they  wonld  gather  a  drove.  Defendant's 
ground  of  objection  was  that  the  conversation  in  question  waa 
not  made  at  the  time  of  the  taking  of  the  cattle  for  which  he 
stood  charged  with  larceny,  and  for  which  he  was  then  on  trial 
and  did  not  form  part  of  the  re$  gestce  having  been  made  prior  to 
the  date  of  the  alleged  offence,  and  that  said  statements  attributed 
to  him  were  not  admissions  on  his  part  of  guilt  of  the  offence 
with  which  he  was  charged.  The  court  admitted  the  testimony 
not  to  show  a  distinct  crime,  but  to  show  intent,  knowledge  and 
system,  and  to  show  the  admissions  and  statements  made  by 
accused  as  to  the  character  of  the  business  in  which  he  waa 
engaged.  The  court  declared  that  the  evidence  showed  a  great 
similarity  in  the  way  the  cattle  alleged  to  have  been  stolen  were 
taken,  with  that  detailed  in  Benoit's  testimony. 
The  ruling  of  the  District  Court  was  correct. 

The  testimony  detailed  a  proposition  made  by  the  accused  to  the 
witness,  then  in  his  employ  driving  cattle,  to  join  him  in  stealing 
cattle  in  a  certain  way,  which  proposition  was  followed  very 
shortly  afterward  by  accused  being  charged  with  having  stolen 
cattle  in  his  possession  taken  in  the  way  which  the  proposition 
suggested  they  should  be  taken.  The  evidence  was  pertinent,  rele- 
vant and  admissible  to  show  intent,  and  to  give  character  to  the 
nature  of  the  defendant's  possession  of  the  cattle  held  by  him 
It  showed  an  admitted  premeditated  plan  to  steal  cattle  gen- 
erally, followed  almost  immediately  by  his  having  stolen  cattle 
in  his  possession. 

The  sheriff  who  arrested  the  accused  testified  that  the  accused  when 
arrested  '*  looked  like  a  man  who  had  been  up  all  night,  as  if  he 
had  no  sleep;  his  leggings  were  all  wet  and  muddy." 

Defendant  objected  to  the  answer,  but  the  court  permitted  it  to 
stand.  The  court  stated  the  answer  was  elicited  by  the  defence 
in  the  cross-examination  of  the  sheriff,  and  was  not  in  reply  to 
a  question  of  the  District  Attorney. 

That  it  was  petinent  for  the  State  to  show  as  a  corroborative  link  in 
the  State's  evidence  the  condition  and  general  appearance  of 
the  accused  on  that  morning.  Defendant  objected  that  *'  the 
witness  was  submitting  his  opinion,  not  facts,  to  the  jury.     The 
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iceneral  rule  is  that  witnesses  mnst  state  facts  and  not  opinion, 
but  the  rule  is  sabject  to  many  exceptions,  and  under  the  facts 
of  this  particular  case  the  answer  was  properly  permitted  to 
stand.. 
A  District  Attorney  is  not  justified  in  his  argument  to  the  jury  In 
calling  attention  to  the  fact  that  the  accused  had  not  testified  in 
his  own  behalf.  His  doing  so  is  reversible  error,  which  is  not 
cnrecl  by  the  court's  telling  the  jury  '^  that  the  right  of  an 
accused  to  testify  was  a  privilege  accorded  to  him  which  he  had 
a  right  to  exercise  or  not,  as  he  saw  fit;  and  that  if  he  testified 
he  subjected  himself  to  all  the  rules  which  applied  to  other  wit- 
nesses, and  that  his  failure  not  to  testify  if  he  choose  not  to  do 
so  was  not  to  be  construed  for  or  against  him;''  and  by  the 
District  Attorney's  stating  to  the  jury  that  the  instruction  given 
them  by  the  court  was  the  law. 

State  V8,  Marceavx  et  at.,  p.  1187. 

1.  The  mere  appearance  of  accused  at  same  term  of  court,  after  his 

appearance  bond  has  been  forfeited,  does  not  entitle  him  to  have 
the  judgment  of  forfeiture  set  aside,  -  or  satisfaction  thereof 
entered. 

2.  Nor  does  his  arrest  under  a  second  capias  and  his  being  in  the 

custody  of  the  court  before  its  adjoarnment  for  the  term,  or  his 

having  given  a  second  bond  to  secure  his  further  appearance, 

entitle  him  or  his  sureties  to  this  satisfaction. 

S.  But  the  final  disposition  of  the  case  by  his  subsequent  trial  and 

conviction,   or  acquittal,  before  collection  of  the  judgment  of 

forfeiture  is  had,  entitles  him  or  his  sureties  to  have  satisfaction 

of  the  judgment  of  forfeiture  entered  on  proper  proceedings 

taken  therefor. 

State  V8.  Martin^  p.  1157. 

The  only  point  presented  on  appeal  related  to  evidence  of  a  fact 
that  did  not  afford  ground  to  reverse  the  verdict. 

State  V8,  HopkinBy  p.  1171. 

The  procea  verbal  of  the  finding  of  a  coroner's  jury  is  competent  evi- 
dence to  show  the  fact  of  a  homicide  having  been  committed, 
but  the  recitals  of  fact  therein  contained  can  not  go  to  the  jury. 
They  are  objectionable  as  hearsay  testimony. 

State  VB.  TaUj  p.  1183. 


INDEX.  1423 


OBIMINAX  LAW— Continued. 

• 

On  the  trial  of  an  accused  upon  a  charge  of  hog  stealing,  testimony 
tending  to  show  that  the  hog  had  been  killed  by  the  accosed  and 
its  carcass  secreted,  and  that  he  subsequently  sent  another 
person  to  cut  it  in  pieces  and  carry  them  to  his  house,  is  ad- 
missible because  it  indicates  a  felonious  asportation  of  the 
property  after  the  theft  had  been  first  begun,  by  the  taking  of 
the  living  hog  and  the  concealment  of  its  carcass  after  it  had 
been  killed. 

Stfiite  V8.  BaziUi  p.  1184. 

An  oath  lawfully  taken  is  the  essential  thing  to  be  charged  in  an  in- 
dictment for  perjury;  and  in  case  perjury  is  assig^ied  on  a  non- 
judicial oath  it  is  insufficient  to  maintain  a  prosecution  if  the 
person  who  administered  the  oath  was  not  legally  authorized  to 
administer  that  particular  oath. 

State  V8,  Theriot,  p.  1187. 

With  no  bill  of  exceptions,  assignment  of  errors  or  error  on  the  face 

of  the  record,  this  court  has  no  power  to  review  the  sentence 

for  crime. 

State  V8.  Harper y  p,  1218. 

The  right  of  trial  by  jury  is  a  substantial  right  which  is  not  to  be 
denied  as  to  offences  which  had  been  committed  at  the  date  that 
the  law  was  adopted.  The  provision  in  the  Constitution  of  1898 
providing  for  the  trial  of  criminal  cases,  not  necessarily  pun- 
ishable at  hard  labor  by  the  court,  without  a  jury,  is  ex  past  facto 
in  its  application  to  offences  committed  before  the  Constitution 
was  adopted. 

State  ex  reL  Sherburne  vs.  Judge,  p,  1247. 

The  appeal  in  a  criminal  case  will  not  be  dismissed  in  limine  upon 
motion  made  to  that  effect  on  the  ground  that  appellant  re- 
served no  bills  of  exception ;  that  no  assignment  of  error  had 
been  made,  and  no  error  was  patent  upon  the  face  of  the  rec- 
ord. If  the  appelal  was  regularly  taken  the  court  will  take 
cognizance  of  the  cause  and  deal  with  it  from  the  record.  Brown 
vs.  Land  Co.,  49  An.  1779. 

Where  the  minutes  of  the  court  which  show  that  an  appeal  had 
been  taken  on  the  26th  of  February  on  behalf  of  the  State  in 
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presence  of  the  accused  and  his  connsel  is  charged  to  be  imtrae 
and  the  cause  being  remanded  for  evidence  on  that  point,  ap- 
pellee shows  by  parol  testimony,  introduced  without  objectioB, 
that  no  order  of  appeal  was  granted  on  the  26th,  either  in  the 
presence  of  the  parties  or  otherwise,  he  can  not  complain  that 
by  the  testimony  of  the  clerk  and  the  District  Judge  it  shoald  be 
shown  that  the  entry  should  have  been  made  as  for  an  appeal 
granted  on  the  2dd  of  February.  The  more  regular  course  to 
have  been  pursued  was  for  the  court  to  have  ordered  the  anin- 
ntes  to  have  been  amended  and  corrected  and  made  to  confonn 
to  the  facts.  As  the  law  does  not  require  that  the  accuaedf 
his  connsel,  or  either  of  them,  should  be  present  in  court 
the  State  takes  an  appeal  from  an  adverse  ruling,  an  erro 
statement  that  they  were  so  present  is  an  immaterial  cir- 
cumstance. State  V8.  Wyatt,  p.  130L 

The  j^cord  showing  that  the  accused  was  indicted  on  the  17th  of 
February,  1897;  that  he  was  arraigned  on  the  23d  of 
1897,  pleading  not  guilty ;  that  on  the  26th  of  August  the 
was  continued  to  the  next  term  of  court ;  that  on  the  3Sd  oC 
February,  1898,  be  filed  a  motion  to  quash  the  indictment,  ok 
the  ground  that  the  venire  was  drawn  at  a  place  other  than  the 
court  house,  and  that  defendant  was  up  to  that  time  ignorant  of 
that  fact.  Held :  That  the  court  erred  in  sustaining  the  motkas. 
The  motion  to  quash  having  been  made  by  defendant  after  plead- 
ing to  the  merits,  was  too  late  in  the  absence  of  an  affirmativo 
showing  that  neither  the  accused  himself  nor  his  connsel  was 
ignorant  of  the  facts  when  defendant  pleaded.  State  vs.  Brit- 
tin,  60  An.  277;  State  vs.  Strickland,  41  An.  514;  State  vs.  Rob- 
ertson, 60  An.  92 ;  State  vs.  Sterling,  41  An.  681 ;  State  vs.  Hen- 
derson, 18  An.  490;  State  vs.  Bazile,  38  An.  645;  State  ▼«. 
Hancks,  38  An,  469;  State  vs.  Toups,  44  An.  904. 

The  circumstance  that  counsel  may  have  acquired  knowledge  of  the 
facts  touching  the  venire  at  a  time  prior  to  his  employment  by 
defendant,  and  when  he  was  not  aware  that  the  latter  was  chai^ged 
with  crime,  does  not  have  tha  effect  of  making  such  knowMiffo 
any  the  less  (when  he  became  employed)  the  knowledge  of  the 
accused  in  determining  whether  the  motion  to  quash  was  filed 
tardily  or  not.  State  vs.  Strickland,  41  An.  514;  State  vs.  Frank 
M.  Robertson,  50  An.  92.  State  V8.  WyaU^  p.  1302. 
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Before  what  purports  to  be  the  confession  of  an  accused  person  can 
be  introdaced  in  evidence  against  him,  it  should  have  been 
shown  to  have  been  freely  and  voluntarily  made  and  not  brought 
abouti  by  fear  on  his  part,  or  inducements  held  out  to  him. 

The  mere  fact  itself  that  the  confession  was  made  while  under  arrest 
or  imprisonment  to  the  oifioer  of  the  law  arresting  him  or  hold- 
ing him  in  custody  does  not  take  from  it  the  character  of  a  free 
and  voluntary  confession. 

A  prisoner's  confession  to  the  oificer  arresting  him  or  holding  him  in 
custody,  will  not  be  rejected  merely  because  it  was  made  in 
answer  to  a  question  which  assumed  his  guilt. 

The  mere  fact  of  the  intoxication  of  the  prisoner  (not  amounting  to 
mania) ,  at  the  time  of  his  making  a  confession  to  the  officer 
arresting  him  or  having  him  in  custody,  does  not  exclude  the 
confession.  Confession,  however,  produced  by  intoxication,  is 
a  fact  for  the  jury  tending  to  discredit  a  confession. 

Confessions  made  by  prisoners  to  parties  arresting  them  or  holding 
them  in  custody  should  be  closely  scrutinised  by  the  courts  to 
make  certain  that  instrumentalities  intended  merely  for  the  vin- 
dication of  the  law  should  not  be  converted  into  engines  of 

oppression  and  wrong. 

State  V8,  Berry ^  p.  1809. 

It  is  not  error  of  the  trial  judge  to  refuse  permission  to  counsel  for 
the  accused,  to  address  his  argument  to  the  jury  in  the  French 
language  on  the  ground  that  it  was  their  mother  tongue,  the 
jurors  having  been  examined  on  their  voir  dire  and  cross-ex- 
amined in  the  English  language  and  without  objection  on  the 
part  of  the  accused,  and  all  the  witnesses  for  the  State  and  for 
the  defence  having  been  interrogated  and  cross -interrogated  in 
English. 

It  is  not  error  of  the  trial  judge  to  exercise  control  of  counse  1  fo 
the  accused  with  regard  to  the  extent  of  his  cross-examination 
of  a  juror  on  his  voir  dire,  if  same  be  reasonably  exercised. 

If  in  point  of  fact  the  discretion  of  the  trial  judge  has  been  erroneously 
exercised  in  this  regard,  the  accused  has  no  ground  of  com- 
plaint if  the  record  discloses  that  be  was  not  thereby  compelled 
to  take  on  the  panel  an  obnoxious  juror  who  voted  in  favor  of 
his  conviction  during  the  deliberations  of  the  jury. 

90  State  vs.  Candenrhe,  p.  1324. 
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The  defendant  proposed  to  show  (in  order  to  corroborate  his  own 
testimony  that  he  had  bought  the  property  he  was  charged  with 
having  stolen) .    Held:  That  the  evidence  songht  was  hearsay. 

State  V8.  Ducre,  p.  1336. 

A  jnror  who  stated  on  his  voir  dire  that  he  had  formed  an  opinion  of 
the  case  was  asked  by  the  court  if  he  coold  lay  it  aside  and 
decide  the  case  according  to  the  evidence  adduced  and  the  law 
as  charged.  He  answered:  *' Yes,  sir;  I  think  I  can  do  that." 
Pressed  further  as  to  whether  he  felt  satisfied  he  could  do  so, 
replied :  ''I  believe  I  could,  but  then  I  have  got  a  fear  on  my 
mind ;  I  have  never  felt  I  would  make  a  competent  jnror." 
Held:  The  challenge  for  caupe  should  have  been  sustained,  dif- 
ferentiating previous  decisions. 

State  V8,  Ramsay^  p.  1839. 

Where  the  book  containing  the  entry  of  the  minutes  of  the  conrt  is 
signed  by  the  presiding  judge  at  the  end  of  the  term  it  suffices. 
Not  necessary  that  the  same  should  be  paraphed  '^  ne  varietur,^* 

The  indictment  charged  the  murder  to  have  been  committed  in  1890. 
Before  arraignment  the  District  Attorney  moved  to  amend  by 
substituting  1898  for  1890.  This  being  allowed,  it  is  assigned 
as  error  in  this  court.  Held:  The  amendment  was  not  neces- 
sary, as  time  is  not  of  the  essence  of  the  offence  as  here  charged; 
and  if  it  were  necessary  it  was  permissible. 

After  trial  and  conviction,  what  is  called  a  motion  to  quash  the  ver- 
dict and  all  proceedings  had  in  the  case  was  filed,  heard  and 
overruled.  It  is  assigned  as  error  here  that  the  minutes  most 
show  presence  of  accused  at  the  hearing  of  this  motion,  Held: 
Presence  of  accused  only  required  to  be  shown  during  arraign^- 
ment,  trial,  charge,  verdict  and  sentence. 

State  V8,  Hardaway^  p.  1345. 

DAMAGES. 

The  right  of  action  which  survives  in  favor  of  certain  designated 
persons  as  beneficiaries,  for  the  recovery  of  damages  for  per- 
sonal injuries  to  a  deceased,  perishes  with  the  deceased  claimant, 
notwithstanding  suit  has  been  filed  and  put  at  issue  by  an 
answer. 

An  action  for  damages  for  personal  Injuries  arising  ex  delicto  does  not 
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sarvive  the  death  of  the  claimant,  in  case  it  results  from  the 
injury  inflicted. 
The  general  rule  is,  as  established  by  the  Civil  Code  and  Code  of 
Practice,  that  an  action  does  not  abate  by  the  death  of  the 
plaintiff  after  answer  filed;  but  the  right  of  action  for  the 
recovery  of  damages  to  an  injured  person  who  dies  from  the 
effect  of  the  injuries  received  survives  only  upon  the  express 
terms  of  the  act  of  1894,  and  in  favor  of  the  beneficiaries 
therein  designated,  and  its  provisions  must  be  construed  strictly. 

Chivera  V8,  RogeVy  p.  57. 

An  owner  is  responsible  for  personal  injuries  inflicted  by  his  wagon 
when  engaged  on  his  business,  and  which  are  occasioned  by  the 
want  of  care  or  negligence  of  the  driver,  his  employee. 

The  law  of  the  road  is  to  keep  to  the  right,  and  city  ordinances  in 
New  Orleans  require  it.  But  where  the  right  or  lower  side  of  the 
street  was  not  in  proper  condition  for  the  safe  and  easy  passage 
of  vehicles  and  the  upper  side  was,  and  it  appearing  that  It  was 
usual  for  vehicles  to  use  the  upper  side  whether  going  toward  or 
from  the  river:  Held — the  fact  fact  that  plaintiff's  vehicle 
(going  from  the  river)  was  on  the  left  or  upper  side  of  the  street 
at  the  time  of  the  collision  does  not  militate  against  his  case. 

Layaoano  vs.  JurgenSj  p.  441. 

The  civil  courts  have  the  power  to  deciae  questions  of  damages 
though  it  involves  the  interpretation  of  a  criminal  statute. 

To  make  an  officer  liable,  acting  within  the  scope  of  his  authority  as 
an  officer,  it  must  be  shown  that  he  greatly  abused  his  authority; 
that  such  a  mistake  was  made  as  a  person  of  ordinary  care  and 
intelligence  might  make,  will  not  amount  to  such  an  abuse. 

Lecourt  va.  Oaster,  p.  621. 

Action  sounding  in  dmages  for  malicious  prosecution. 

Dismissed  by  court  below  on  exception  of  no  cause  of  action,  on  the 
ground  that  the  ruling  of  the  committing  magistrate,  remanding 
the  accused,  or  placing  him  under  bond,  for  trial  before  the  Dis- 
trict Court  instead  of  discharging  him,  was  evidence  of  probable 
causCf  and  this  appearing  from  the  petition  it  precluded  recovery. 

Reversed  and  remanded,  tl^e  court  holding  that  the  commitment  to 
appear  for  trial  is  but  prima  facie  evidence  of  the  existence  of 
probable  cause.  Whaling  vs.  Wella,  p.  562. 
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See  Negligence. 

« 

The  item  of  damages  set  forth  may  be  covered  by  one  amoant 

alleged. 
A  gross  sam  may  be  claimed  embracing  each  item.     Hernsheim  vs. 

Levy,  32  An.  340. 
The  court  considered  the  question  of  actual,  pecuniary  loss,  and  the 

different  causes  constituting  damages,  and  all  injury  to  basinees 

and  credit. 
In  view  of  the  limited  business  of  the  defendants  and  their  failare  to 

do  anything  toward  minimizing  damages,  that  they  might  in  part 

have  minimized,   the  court  materially  reduced  the  amoant  of 

damages  allowed  each  defendant. 

Bickham  <&  Son  V8.  Hutchinaon  Ss  Bailey^  p.  765. 

DIVORCE. 

Charges  of  adultery,  under  the  circumstances  of  this  case,  set  forth 
by  the  wife  against  her  husband  as  a  ground  for  judgment  of 
divorce,  do  of  themaelves  constitute  a  defamation. 

The  charges  had  been  abandoned  by  the  wife  and  her  suit  dismissed 
without  prejudice  to  the  husband's  reconventional  demand  for  a 
separation  from  bed  and  board. 

In  that  condition  the  defendant  having  failed  to  sustain  his  demand 
in  reconventiop  by  other  than  plaintiff's  allegations,  they  were 
not  alone  grounds  or  cause  for  a  judgment  of  separation. 

Excesses,  cruel  treatment  and  outrages  of  the  wife  form  a  legal 
srround  for  separation,  but  no  acts  of  ill  treatment  cifter  suit  has 
been  brought  are  alone  and  of  themselves  cause  for  a  judgment 
of  separation. 

Statements  of  the  wife  (made  to  a  committee  appointed  by  a  eecre^ 
order  of  which  the  husband  is  a  member,  with  the  purpoae  of 
re-establishing  pleasant  relations  between  spouses)  can  not  be 
taken  of  themselves  as  a  manifestation  on  her  part  (notifled  as 
she  was  to  appear  and  make  a  statement)  of  deliberate  intention 
to  wantonly  injure  her  husband  and  publicly  defame  his  charac* 
ter. 

Wellmariy  Wife^  vs.  Wellman^  Huaband^  p.  114. 

DONATION. 

The  prohibition  of  our  Code  of  donations  inter  vivos  of  all  the  prop- 
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erty  of  the  donor,  leaving  him  destitute,  is  not  removed  by  the 
promise  or  engagement  of  the  donee  to  support  the  donor  daring 
life.     Oivil  Oode,  Art.  1497;  11  Bob.  302;  12  An.  204. 

Beaulieu  vs,  Monin,  p.  782. 

9 

The  power  of  the  owner  to  dispose  of  his  property  by  donations  inter 
vivos  or  moTtia  causa  is  limited  by  the  number  of  his  children 
living  when  he  dies,  hence  called  forced  heirs,  and  the  dispo- 
sable portion  when  he  leaves  a  daughter  and  the  children  of  two 
deceased  daughters,  grandchildren  being  counted  in  place  of 
their  deceased  parent,  is  one -third;  the  other  two -thirds  is  the 
legitime  of  the  forced  heirs.     0.  0.,  Arts.  1493,  1495. 

This  disposable  portion  is  ascertained  by  adding  to  the  property  the 
deceased  leaves  at  his  death  the  value  ^of  all  property  he 
has  disposed  of  by  donations  inter  vivos,  deducting  his  debts,  and 
the  residue  determining  the  disposable  portion  according  to  the 
number  of  his  children,  fixes  also  their  legitime  as  his  forced 
heirs.     C.  C,  Arts.  1605,  1506. 

Whether  forced  heirship  is  ownership  in  its  full  sense,  of  which  the 
heir  is  seized  of  right,  as  applied  to  property  embracing  the 
legitime  in  the  hands  of  third  persons  holding  under  alienations 
by  the  donors  to  whom  the  property  has  passed  by  the  donations, 
nominal  sales  or  similar  acts  of  the  deceased  donor  to  the  preju- 
dice of  his  forced  heirs,  it  is  clear  that  by  his  death  the  right  of 
action  is  vested  in  them  to  reduce  or  set  aside  such  acts  that 
impair  their  legitime,  and  to  recover  it  from  third  persons 
holding  under  transfers  from  the  donees.  0.  C,  Arts.  1493, 
1495,  1604,  1517;  Code  Napoleon,  Arts.  930,  2444;  2  Troplong, 
p.  127,  Qecs.  736,  741;  p.  287,  Sec.  903;  p.  292  et  seq,;  2 
Mourlon,  p.  292,  Sec.  693;  p.  311,  Sees.  620,  621;  3  Boilleux, 
commenting  on  Art.  920,  Code  Napoleon. 

This  right  of  action  of  the  forced  heir  passes  to  his  heirs  and  assigns. 
G.  0.,  Art  1504;  Code  Napoleon,  Art.  930;  12  Laurent,  p.  185, 
Sec.  139;  8  Boilleux,  Comentaire  sur  Art.  920,  Napoleon  Code; 
2  Mourlon,  pp.  311,  313,  623;   12  An.  465. 

This  suit  of  the  heir  of  the  forced  heir  is  not  the  revocatory  action, 
but  one  of  "reduction"  or  "revendication"  to  preserve  or 
recover  the  legitime,  of  which  he  can  not  be  deprived  by  the 
donation  or  similar  acts  by  the  deceased  donor,  and  to  which 
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no  alienation  by  the  donees  can  convey  title.     CO.,  Art.  1517; 
0.  N.,  Art.  930;  6  Martin,  529;  12  An.  401;  82  An.  763. 

Cox  et  al.  V8,  Von  AhUfeldt^  et  als.  p.  12M. 

DYING  DECLARATIONS. 

Where  a  deceased  person,  at  the  time  of  his  being  woanded,  states 
to  a  witness  that  he  could  not  live  much  longer  and  that  he  was 
bound  to  die,  his  declarations  made  under  such  circumstances 
are  admissible  in  favor  of  an  accused  as  a  dying  declaration. 

There  is  no  rule  of  practice  or  of  law  requiring  that  a  dying  declara- 
tion should  be  made  all  at  one  time,  without  interruption  or 
turning  aside  to  other  matters. 

A  failure  on  the  part  of  the  witness  to  whom  the  statement  was 
made  to  have  heard,  or  to  have  remembered  all  the  conversa- 
tion  which  may  have  taken  place  at  the  time  between  the 
deceased  and  other  parties,  does  not  do  away  with  the  fact  that 
the  witness  heard  everything  and  remembered  everything  that 
was  said  to  him  or  in  reference  to  that  particular  subject  when 
he  was  present. 

Rules  of  evidence  relative  to  the  admissibility  of  dying  declarations 
are  not  to  be  as  rigorously  applied  when  the  fact  itself  of  their 
having  been  made  has  been  satisfactorily  established,  and  they 
are  in  favor  of  the  accused  as  when  they  are  sought  to  be  niged 
against  him. 

The  fact  that  the  declaration  was  elicited  by  questions  asked  the 
deceased  by  the  witness,  instead  of  being  a  volunteered  state- 
ment, does  not  render  it  inadmissible. 

State  V8.  Ashworth,  p.  94. 

ENDORSEMENT. 

While  the  fact  of  knowledge  of  an  endorsee  that  a  note  he  discounts  is 
an  accommodation  note  is  no  defence  against  it  if  taken  for 
value  bona  fide^  before  maturity,  where  such  a  note  is  given  for 
a  special  object,  which  is  abandoned,  and  afterward,  in  fraud  of 
the  maker,  it  is  negotiated,  and  the  endorsee  knows  or  has  rea- 
son to  believe  such  fraud,  his  participation  in  its  commission 
bars  his  recovery. 

This  applies  with  all  the  more  force  to  instruments  non- negotiable 
in  character,  for,  not  being  negotiable,  greater  caution  is  re- 
quired of  the  purchaser.  Estate  of  Littell^  p.  299. 
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Act  84  of  1894  is  constitutional  and  .valid  to  the  extent- that  it  pro- 
vides that  the  State  may  coerce  the  trial  of  the  cause  by  making 
the  admission  that  if  the  witness  named  in  the  affidavit  for  a 
continuance  were  present  he  would  testify  to  the  truth  of  the 
statement  contained  therein. 

State  V8.  Lee,  p.  9. 

Heirs  of  dead  wife  are  sued  to  make  responsible  for  a  community 
debt  property  inherited  by  them,  which  had  belonged  to  the 
community.  Novation  is  pleaded  in  this,  that  surviving  husband 
had,  after  death  of  wife,  given  his  own  notes  for  fhe  antecedent 
community  indebtedness,  represented  by  notes,  which  had  been 
surrendered  to  him,  subsequently  sued  on  and  judgment  recov- 
ered against  him.  He  is  called  as  witness  by  heirs  to  prove 
novation,  and  was  asked  whether  he  individually^  or  the  heirs, 
owed  the  notes  first  given  (those  of  the  community) ,  or  any  part 
of  them.  Objection  made  and  sustained  that  this  called  for  the 
opinion  of  the  witness. 

Held,  he  should  have  been  permitted  to  answer,  and  if  his  reply  was 
in  the  negative,  to  explain  why  no,  by  giving  the  facts  which 
lead  in  his  view  to  extinguishment. 

Studehaker  Bros.  Mfg,  Co,  vb,  Endone^  Tutor,  et  al.,  p,  674. 

EXPROPRIATION. 

Our  expropriation  laws  authorize  the  taking  of  the  fee,  if  necessary, 
for  public  purposes ;  but  if  the  public  needs  do  not  require  it  and 
a  less  estate  will  meet  the  public  wants,  the  fee  can  not  be 
'taken.     82  An.  471;  49  An.  1278. 

In  expropriation  proceedings  for  a  right  of  way  for  a  railroad  com- 
pany the  court  should  not  limit  the  right  of  way  to  the  corporate 
life  of  the  plaindff .  The  right  once  granted  becomes  part  of  the 
property  of  the  company  and  necessary  to  the  continued  exercise 
of  the  franchise.  The  property  of  the  corporation  may  be 
seized,  sold  or  disposed  of  in  various  ways,  and  is  not  lest  by  the 
death  of  the  corporation.  Non  constant  that  the  road  would 
belong  to  the  plaintifF  at  the  termination  of  its  charter. 

In  expropriation  proceedings  the  question  of  the  value  of  the  land, 
or  of  the  use  of  the  land,  to  be  taken,  is  distinct  and  separate 
from   the  question  of  damages.     In  questioning  witnesses  with 
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the  view  of  ascertainlBg  the  valae  of  the  land,  the  qoeetioiiA 
asked  sLoald  be  so  framed  as  not  to  blend  damages  and  incon* 
veniences  with  yalne  in  attempting  to  fix  valne. 
The  valae  of  the  land  itself  is  the  amount  for  which  it  would  sell  mt 
private  sale  as  part  and  parcel  of  defendant's  plantation  withoat 
reference  to  its  being  taken  for  a  railroad  or  for  railroad  par- 
poses. 

R,  R.  Co.  V8,  Mrs.  Hinds  and  Husband^  p,  781. 

FOREIGN  HEIRS. 

The  parties  designated  by  Act  No.  130  of  1894  as  those  to  be  charged 
under  its  provisions  with  a  succession  or  inheritance  tax  are 
foreign  heirs  and  legatees. 

The  words  personal  goods  in  the  first  clause  of  Art.  XI  of  the  treaty* 
entered  into  on  the  27th  of  October,  1795,  and  proclaimed  on  the 
2d  of  August,  1796,  between  the  United  States  and  Spain,  refer 
to  and  cover  movable  property  only.  Real  estate  or  immovable 
property  is  referred  to  and  dealt  with  in  the  treaty  only  in  its 
third  clause. 

The  only  action  taken  by  the  two  governments  in  respect  to  real 
estate,  or  immovable  property,  was  to  deal  with  and  provide  for 
the  consequeuces  of  the  special  case,  where  foreigners  in  either 
country  should  be  prohibited  from  inheriting  immovable  prop- 
erty. The  effect  of  this  limited  action  is  to  leave  Act  No.  130  of 
1894  (unless  unconstitutional)  operative  upon  immovable  prop* 
erty  as  against  foreign  heirs  and  legatees,  except  to  the  extent 
that  it  is  controlled  and  limited  under  the  third  clause  of  the 
treaty,  under  the  condition  of  affairs  therein  specially  antici- 
pated and  provided  for. 

Act  No.  130  of  1894  is  an  act  raising  revenue  and  appropriating 
money,  and  should,  under  Art.  86  of  the  Constitution,  have  orig- 
inated in  the  House  of  Representatives.  Having  originated  in 
the  Senate  it  is  decreed  unconstitutional. 

There  is  nothing  in  the  language  of  Act  No.  130  of  1894  making  the 
payment  of  a  succession  or  inheritance  tax  by  foreigners  a  con- 
dition precedent  to  a  right  of  inheritance.  The  law  permits  the 
foreigner  to  inherit,  but,  having  inherited,  charges  him  with  the 
tax.     Succession  of  Paragoud,  13  An.  367 ;  Succession  of  Rabasse, 

49  An.  1405. 

Succession  of  8ala,  p.  1009. 
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FRAUD — ^Weight  of  Evidbncb. 

While  fraad  Is  never  to  be  presumed,  courts  of  justice  "  recognize 
the  cunning  concealment  in  which  it  shrouds  its  devious 
practices,  and  the  difficulty  of  tracing  it  by  direct  proof." 

Hence,  they  are  warranted  in  giving  due  weight  to  all  circumstances 
indicating  its  existence,  and  when  such  circumstances  and  the 
reasonable  inferences,  deductions  and  conclusions  to  be  drawn 
from  facts  proven  are  of  a  character  to  force  conviction  on  the 
mind,  they  are  justified  in  finding  fraud. 

Simon  Gregory  et  al,  vs,  H,  &  C.  Newman  et  als,j  p.  388. 

The  writ  of  prohibition  to  restrain  proceedings  claimed  to  be  a  vio- 
lation of  the  suspensive  appeal  will  not  issue  when  the  judgment 
from  which  the  appeal  is  taken  is  affirmed. 

Ex  rel.  Schminke  V8.  Judge,  p.  346. 

GARNISHMENT. 

Attempted  seizure  by  garnishment  process  of  rights  of  judgment 
debtor  under  an  existing  contract.  Unsatisfactory  answers  of 
garnishees  and  rule  to  traverse. 

Because  the  interest  of  judgment  debtor  could  not  be  definitely  de» 
termined  at  trial  below,  non  constat  that  there  may  not  be  an 
eventual  right  or  interest  in  or  fiowing  from  the  contract,  which 
is  still  in  force  and  operation,  accruing  or  to  accrue  to  the  debtor 
at  the  time  of  termination  thereof  and  then  ascertainable,  which 
may  be  made  available  under  the  seizure. 

Instead,   therefore,  of  decreeing  against  plaintifF  and  releasing  gar- 
nishees, final   disposition  of  case  should  have  been  postponed 
until  termination  of  contract,   with   reservation   of  plaintiffs' 
rights  under  the  seizure. 
Fay  &  Egan  Company  vs.  Saw  and  Planing  Mills,  Limited,  p.  205. 

Qarnishment  proceedings  taken  out  in  a  case  after  and  under  final 
judgment  therein,  in  one  sense  may  be  said  to  be  incidental  to 
the  main  suit  as  they  are  based  thereon,  but  they  are  separate 
and  distinct  proceedings  with  new  parties,  and  must  be  dealt 
with  as  such ;  they  are  not  brought  before  the  Supreme  Court, 
through  an  appeal  taken  from  the  judgment  in  the  main  suit. 

Bank  vs,  Hyams,  p,  1110. 
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GRAND  JURY. 

A  grand  jury  without  having  heard  witnesses  may  return  an  indict- 
ment into  court. 

The  grand  iury  may  prefer  charges  founded  upon  the  knowledge  of 
members  of  the  body. 

The  District  Attorney  can  not  be  examined  on  a  motion  to  quash  for 
the  purpose  of  proving  by  him  that  the  indictment  had  been  pre- 
ferred without  evidence  of  guilt  of  the  accused. 

State  V8,  Richard,  p.  210. 

HUSBAND  AND  WIPE. 

The  testimony  of  the  husband  that  his  wife's  father  gave  her  the 
rents  of  his  lands  cultivated  by  the  husband,  and  his  testimony 
of  the  value  of  the  rents,  will  not  suffice  to  establish  as  against 
his  creditors  the  debt  of  the  husband  for  paraphernal  funds;  the 
proof  must  be  clear  that  the  husband  received  the  money  or 
property  of  the  wife.  G.  C,  Arts.  2883,  2390;  11  La.  458;  6 
Robinson,  86;  2  H.  D.,  608,  No.  4. 

The  surviving  spouse,  in  his  settlement  with  the  heirs  of  the  deceased 
wife  for  her  share  of  the  community  property,  is  entitled  to  a 
credit  for  the  community  debt  paid  by  him.  G.  G.,  Arts.  584, 
585;  3  An.  497,  Succession  of  Bringier;  4  An.  389. 

H,  &  C.  Newman  vn.  Cooper  et  ate,  p.  397. 

The  separate  creditor  of  either  spouse  can  not,  after  dissolution  of  the 
community,  deal  with  an  undivided  interest  of  his  debtor  in  any 
specific  piece  of  property  belonging  to  the  community,  proceed 
ag^ainst  it  by  direct  seizure,  sell  it  and  apply  its  proceeds  to  pay- 
ment of  his  debt. 

His  proper  course  is  to  force  by  appropriate  proceedings  a  final 
settlement  and  liquidation  of  the  community,  and  then  to  sub- 
ject, by  process  of  law,  the  interest  of  his  debtor  thus  found  to 
the  satisfaction  of  his  claim. 

A  wife,  owning  by  inheritance  an  undivided  half  of  a  plantation, 
purchases  during  the  marriage  from  her  co-heirs  their  intersets. 
The  interest  so  purchased  fell  into  the  community  of  acquets  and 
gains,  unless  declared  and  shown  to  be  purchased  for  her  separ- 
ate account  with  paraphernal  funds. 

A  husband,  who,  afier  dissolution  of  the  community  by  death  of  the 
wife,  pays  out  of  his  own  funds  debts  of  the  community,  becomes 
subrogated  to  the  rights  of  the  creditors  so  paid. 
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Against  his  claim  for  reimbiirseinent  of  the  debts  thus  paid — he  hav- 
ing the  administration  of  the  property — prescription  does  not 
mn  until  a  liqnidation  and  settlement  of  the  community. 

Where  the  separate  property  of  the  wife  during  her  lifetime  is 
administered  by  the  husband,  the  debts  incurred  in  such  admin- 
istration, such  as  expenses  of  cultivating  a  plantation,  are  com- 
munity debts,  and  the  revenues  assets  of  the  community. 

Ptor,  TutoTy  V8.  Qiddens  et  als.,  p.  216. 

There  are  cases  where  the  court  is  justified  in  inferring  that  improve- 
ments put  up  by  a  husband  on  his  separate  estate,  during  mar- 
riage, and  paid  for  during  marriage,  and  individual  or  separate 
debts  paid  for  during  marriage,  were  paid  through  funds  belong- 
ing to  his  separate  estate,  but  the  facts  of  cases  of  that  charac- 
ter must  be  exceptional.  Succession  of  McClelland,  14  An.  763; 
Succession  of  Boyer,  86  An.  609;  Succession  of  Webre,  49  An. 
1496. 

Buildings  and  improvemenis  placed  by  a  husband  on  his  separate 
property  during  marriage  and  paid  for  with  community  funds 
do  not  become  the  property  of  the  community — they  belong  to 
the  husband,  but  payments  so  made  give  rise  to  a  charge  against 
his  separate  estate  in  favor  of  the  community.  The  separate 
estate  can  not  be  charged  with  the  cost  of  such  improvements, 
but  only  with  the  amount  that  such  improvements  enhance  the 
value  of  the  property.     Succession  of  Boyer,  33  An.  609. 

The  fees  of  attorney  and  all  costs  of  the  settlement  of  the  succession 

of  the  husband,  and  consequent  settlement  of  the  community, 

are  due  by  the  succession  and  the  community  in  proportion  to 

the  interest  of  each.    Costs  for  the  special  benefit  of  one  or  the 

other  are  chargeable  to  that  one.     Succession  of  Webre,  49  An. 

1491. 

Sims,  Wife,  vs.  Billington,  Wife,  p.  968. 

The  material  or  substantial  variation,  to  the  disadvantage  of  the 
wife,  from  the  terms  of  the  authorization  of  the  judge  pursuant 
to  C.  C.  128,  does  not  annul  the  mortgage  which  followed,  but 
does  destroy  the  efficacy  of  the  certificate  of  authorization,  and 

I 

the  creditor  must  prove  aliunde  that  the  debt  enured  to  her  sep- 
rate  benefit. 
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Ootton  parchased  by  husband,  thoagh  the  wife's  name  was  nsed  and 
she  was  indnced  to  sign  drafts  given  for  the  purchase  price,  and 
thoagh  the  cotton  was  shipped  in  her  name,  held  to  be  no  part 
of  her  separate  planting  business,  and  the  loss  resulting  can  not 
be  fastened  upon  her. 

West  V8,  De  Mosb  and  HuBband,  p.  1349. 

HEIBS. 

Olerks  of  the  District  Courts  throughout  the  State  of  Louisiana,  the 
parish  of  Orleans  excepted,  are  authorized  by  Act  No.  106  of 
1880,  and  Act  No.  48  of  1882,  in  the  absence  of  the  District  Judge 
from  the  parish,  or  in  case  of  his  recusation,  to  order  the  execu- 
tion of  wills  and  to  confirm  testamentary  executors. 

Creditors  and  legatees  of  a  succession  accepted  under  benefit  of  an 
inventory  are  at  liberty,  if  the  beneficiary  heir  does  not  come 
forward  within  the  legal  delay  to  claim  the  administration  of 
succession  for  himself,  to  have  the  succession  placed  under 
administration  in  other  hands.  C.  C,  Arts.  1034,  1035,  1086»  1041, 
1047,  1068,  1101. 

The  executor  appointed  by  the  will  of  the  deceased,  though  not 
given  seizin,  properly  takes  charge  of  and  administers  the  suc- 
cession under  such  circumstances,  assuming  that  the  tutrix  of  a 
minor  forced  heir  would  have  had,  on  a  contest,  a  preference 
over  him. 

The  powers,  duties  and  responsibilities  of  testimony  executors  in 
Louisiana  under  existing  law,  run  closely  to  those  of  curators 
and  aministrators.  Parties  in  interest  have  the  right  to  exact 
security  at  their  hands  for  the  faitful  performance  of  their  duties. 
C.  C,  Arte.  1670,  1673;  McGee  vs.  McGee,  41  An.  660. 

Article  1607  of  the  Civil  Code,  which  declares  that  ''  when  at  the 
death  of  the  testator  there  are  heirs  to  whom  a  certain  propor- 
tion of  the  property  is  reserved  by  law,  these  heirs  are  seized  of 
right  by  his  death  of  all  the  effects  of  the  succession,  and  the 
universal  legatee  is  bound  to  demand  of  them  the  delivery  of  the 
effects  included  in  the  testament,"  whatever  be  its  scope  or 
interpretation,  was  not  Intended  to  apyly  to  a  case  where  a  suc- 
cession is  accepted  under  benefit  of  inventory  by  a  minor  heir, 
and  where  its  property  has  never  been  placed  in  the  actual  pos- 
sesion of  a  testamentary  executor,  who  by  the  will  was  made  the 
universal  legatee  of  the  deceased.    Bird  vs.  Jones,  5  An.  543. 
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When  a  uniyeraal  legatee  is  himself  the  testamentary  executor 
appointed  by  the  will,  and  on  his  petition  and  prayer  the  will  has 
been  probated  and  ordered  ezecated,  and  the  executor  has 
qnailifled  and  taken  possession  of  the  property  of  the  succession, 
there  is  no  basis  for  the  contention  that  the  fruits  and  revenues, 
of  the  thing  or  things  which  were  '*  legally  "  bequeathed  to  himj 
belong  to  the  heir,  pending  the  administration. 

The  application  by  the  person  created  universal  legatee  and  testa  - 
mentary  executor  by  last  will  and  testament  for  an  order  pro- 
bating and  executing  the  will}  confirming  him  as  executor  and 
placing  him  in  possession  under  the  will  as  legatee,  is  a  stiflScient 
demand  for  the  delivery  of  his  legacy  to  cut  off  the  possibility  of 
the  fruits  and  revenues  of  the  things  '*  legally"  bequeathed  to 
the  universal  legatee  enuring  thereafter  to  the  benefit  of  the 
forced  heir. 

The  taking  possession  during  administration  by  a  universal  legatee 
of  the  property  bequeathed  to  him  by  the  will  (the  universal 
legatee  being  also  testamentary  executor)  does  not  have  the 
effect,  ipso  facto^  of  closing  the  succession  and  discharg- 
ing the  executor.  Succession  of  Sterry,  38  An.  854;  Succession 
of  Francez,  49  An.  1732. 

The  ^^  legitime  ^^  is  due  in  Louisiana  under  a  status  of  heirship} 
though  forced  heirs  are  sometimes  alluded  to  as  and  assimilated 
to  creditors.  The  forced  heir  may  by  claiming  as  such,  as  an 
heir  under  benefit  of  inventory,  escape  direct  personal  liability 
for  the  debts  and  charges  of  the  succession,  but  in  fixing  the 
reserve  the  law  has  not  ordered  it  to  be  established  regardless  of 
payment  of  the  succession  debts  and  charges  out  of  the  property 
of  the  succession,  though  certain  charges  are  excluded  by 
express  provision  of  law,  as,  for  instance,  commissions  of 
executorship  and  costs  of  delivery.     0.  C,  Arts.  1682,  1687. 

Oosts  and  attorney's  fees  incurred  by  the  executors  in  defending  an 
action  brought  by  a  forced  heir  to  set  aside  the  will  in  its 
entirety  as  a  nullity  and  chargeable  against  the  succession,  so 
also  are  costs  incurred  in  the  general  settlement  of  the  succes- 
sion, also  reasonable  fees  for  services  of  attorneys,  necessary 
for  that  purpose.  Funeral  expenses  and  expenses  of  last  illness 
are  also  chargeable  to  the  succession. 

An  executor  who  is  also  universal  legatee,  who  takes  possession  ex 
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parte  of  all  the  property  of  the  saccession,  and  deals  with  it  ag 
his  own,  with  knowledge  of  the  exiatence  of  a  minor  forced  heir, 
is  chargeable  with  the  rent  of  the  portion  of  the  sncceaaion 
which  vested  legally  in  the  minor  forced  heir.  Being  charged 
with  rent  and  accorded  revenaes  the  expenses  incorred  in  the 
cultivation  and  administration  of  the  plantation,  indndiniir  over- 
seer's wages  and  ordinary  incidental  repairing  of  bniJdings  and 
clearing  of  land,  are  at  his  cost.  The  rights  and  obligations  of  the 
parties  relative  to  permanent  improvements  placed  npon  the 
property  by  the  universal  legatee,  having  to  be  considered  from 
the  standpoint  of  the  parties  being  undivided  joint  owners  of  the 
plantation,  these  rights  and  obligations  should  properly  be 
determined  in  an  action  of  partition,  not  on  opposition  to  the 
account. 

McNeely  vs,  McNeely  and  Succewion,  p.  823. 

The  heir  accepting  the  succession  unconditionally  may  be  com- 
pelled to  give  security  for  the  debts  of  the  succession,  or  sub- 
mit to  an  administration  of  the  property  of  the  deceased.  Civil 
Code,  Arts  1004,  1005  et  aeq. 

Nor  is  the  creditors  right,  in  this  respect,  defeated  by  the  ex  parte 
order,  recognizing  the  widow  and  heirs  of  the  deceased,  and 
putting  them  in  possession  of  the  succession  property. 

Suocestion  of  Bray^  p.  1209. 

ILLEGAL  SEIZURE. 

The  constable  who,  without  any  writ,  takes  into  his  possession  prop- 
erty against  the  will  and  protest  of  the  owner,  makes  himself 
and  his  bondsmen  liable  in  damages,  nor  will  it  make  any  differ- 
ence that  the  constable  acted  on  the  strength  of  the  note  of  the 
owner  the  constable  supposed  erroneously  authorized  the  taking 
of  the  property. 

While  this  court  is  not  inclined  to  sanction  damages  for  wrongful 
conduct  out  of  proportion  to  the  injury  of  which  plaintiff  com- 
plains, yet,  in  a  suit  of  this  character  the  court  will,  in  the 
assessment  of  the  damages,  give  an  amount  calculated  to  mark 
the  judicial  condemnation  of  wrongful  conduct  for  which  redress 

is  sought. 

Ader  va,  Foley  and  Brennanj  p.  1262. 
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Under  the  Act  No.  105  of  1892,  providing  for  the  annexation  of 
adjacent  lands  to  the  area  of  incorporated  towns  or  cities,  the 
council  jof  the  city  has  no  power  to  order  the  election  preliminary 
to  any  proposed  enlargement  of  the  city  limits,  unless  the  peti- 
tion for  annexation  is  before  the  council  from  one- third  in  num- 
ber and  value  of  the  property  owners  residing  within  the  terri* 
tory  proposed  to  be  added  to  the  city  or  town.  The  owner  of 
property  within  the  area  to  be  added  to  the  town  or  city  has  the 
right  to  enjoin  the  execution  of  the  ordinance  of  the  council 
directing  the  election  prescribed  by  the  statute,  when  the  ordi- 
nance is  adopted  without  the  fulfilment  of  the  conditions  exacted 
by  the  Act  No.  106  of  1892  as  requisite  to  authorize  the  ordi- 
nance and  election. 

Layton  vs.  Mayor  and  Ckmndl  et  ate.,  p.  121. 

INJUNCTION. 

Only  actual  damages  allowed  against  the  defendant  in  injunction. 

Imdeling  vb.  Sheriff  et  aL,  p.  118. 

When  an  injury  is  reparable  an  injunction  restraining  it  may  be  dis- 
solved on  bond. 

An  order  dissolving  on  bond  an  injunction  not  working  irreparable 
injury  is  not  appealable. 

The  plaintiff  may  be  entitled  to  damages,  for  which  the  bond  was 
given.  As  to  defendants,  there  is  no  question  of  specific  per- 
formance.    C.  C.  1926. 

(HI  Company  va.  Leathers  et  aL,  p,  134. 

In  case,  by  the  term  of  a  criminal  or  a  quxisi  criminal  statute,  it  is  made 
the  mandatory  duty  of  the  Attorney  General  to  enjoin  persons 
from  violating  itsprovision8,8uch  injunction  cannot  be  suspended 
upon  the  defendant  furnishing  bond.  That  would  be,  in  effect, 
granting  to  the  defendant  leave  to  continue  its  violation  pen* 
dente  lite. 

State  vs.  Crozier,  p.  245. 

The  jurisprudence  of  the  State  has  recognized  the  right  of  a  plaintiff 
in  injunction  when  the  injunction  taden  out  at  his  instance  has 
been  permitted  to  be  bonded  by  the  defendant,  and  he  has  been 
refused  a  suspensive  appeal  from  such  order  to  bond,  to  test  the 
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parte  of  all  the  property  of  the  sncces&ion,  and  deals  with  it  sg 
bis  own,  with  knowledge  of  the  existence  of  a  minor  forced  heir, 
is  chargeable  with  the  rent  of  the  portion  of  the  snccesrion 
which  vested  legally  in  the  minor  forced  heir.  Being  charged 
with  rent  and  accorded  revennes  the  expenses  incarred  in  the 
cnltivation  and  administration  of  the  plantation,  including  over- 
seer's wages  and  ordinary  incidental  repairing  of  buildings  and 
clearing  of  land,  are  at  his  cost.  The  rights  and  obligations  of  the 
parties  relative  to  permanent  improvements  placed  upon  the 
property  by  the  universal  legatee,  having  to  be  considered  from 
the  standpoint  of  the  parties  being  undivided  joint  owners  of  the 
plantation,  these  rights  and  obligations  should  properly  be 
determined  in  an  action  of  partition,  not  on  opposition  to  the 
account. 

McNeely  vs.  McNeely  and  6fuceesston,  p.  828. 

The  heir  accepting  the  succession  unconditionally  may  be  com- 
pelled to  give  security  for  the  debts  of  the  succession,  or  sub- 
mit to  an  administration  of  the  property  of  the  deceased.  Civil 
Code,  Arts  1004,  1005  et  seq. 

Nor  is  the  creditors  right,  in  this  respect,  defeated  by  the  ex  parte 
order,  recognizing  the  widow  and  heirs  of  the  deceased,  and 
putting  them  in  possession  of  the  succession  property. 

Succenion  of  Bray^  p,  1209. 

ILLEGAL  SEIZURE. 

The  constable  who,  without  any  writ,  takes  into  his  possession  prop- 
erty against  the  will  and  protest  of  the  owner,  makes  himself 
and  his  bondsmen  liable  in  damages,  nor  will  it  make  any  differ- 
ence that  the  constable  acted  on  the  strength  of  the  note  of  the 
owner  the  constable  supposed  erroneously  authorized  the  taking 
of  the  property. 

While  this  court  is  not  inclined  to  sanction  damages  for  wrongfol 
conduct  out  of  proportion  to  the  injury  of  which  plaintiff  com- 
plains, yet,  in  a  suit  of  this  character  the  court  will,  in  the 
assessment  of  the  damages,  give  an  amount  calculated  to  mark 
the  judicial  condemnation  of  wrongful  conduct  for  which  redress 

is  sought. 

Ader  va.  Foley  and  Brennan^  p.  1262. 
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INCORPORATED  TOWNS  OR  CITIES. 

Under  tbe  Act  No.  105  of  1892,  providing  for  the  annexation  of 
adjacent  lands  to  tbe  area  of  incorporated  towns  or  cities,  the 
council  jof  the  city  has  no  power  to  order  the  election  preliminary 
to  any  proposed  enlargement  of  the  city  limits,  unless  the  peti- 
tion for  annexation  is  before  the  council  from  one- third  in  num- 
ber and  value  of  the  property  owners  residing  within  the  terri- 
tory proposed  to  be  added  to  the  city  or  town.  The  owner  of 
property  within  the  area  to  be  added  to  the  town  or  city  has  the 
right  to  enjoin  the  execution  of  the  ordinance  of  the  council 
directing  the  election  prescribed  by  the  statute,  when  the  ordi- 
nance is  adopted  without  the  fulfilment  of  the  conditions  exacted 
by  the  Act  No.  105  of  1892  as  requisite  to  authorize  the  ordi- 
nance and  election. 

Lay  ton  vs.  Mayor  and  Council  et  ate.,  p.  121. 

INJUNCTION. 

Only  actual  damages  allowed  against  the  defendant  in  injunction. 

Ludeling  vs.  Sheriff  et  al.,  p.  118. 

When  an  injury  is  reparable  an  injunction  restraining  it  may  be  dis- 
solved on  bond. 

An  order  dissolving  on  bond  an  injunction  not  working  irreparable 
injury  is  not  appealable. 

The  plaintiff  may  be  entitled  to  damages,  for  which  the  bond  was 
given.  As  to  defendants,  there  is  no  question  of  specific  per- 
formance.   C.  C.  1926. 

CHI  Ckympanyvs.  Leathers  etal.j  p.  134. 

In  case,  by  the  term  of  a  criminal  or  a  gucwt  criminal  statute,  it  is  made 
the  mandatory  duty  of  the  Attorney  General  to  enjoin  persons 
from  violating  its  provisions, such  injunction  cannot  be  suspended 
upon  the  defendant  furnishing  bond.  That  would  be,  in  effect, 
granting  to  the  defendant  leave  to  continue  its  violation  pen' 
dente  lite. 

State  vs.  Crozier,  p.  246. 

The  jurisprudence  of  the  State  has  recognized  the  right  of  a  plaintiff 
in  injunction  when  the  iniunction  taden  out  at  his  instance  has 
been  permitted  to  be  bonded  by  the  defendant,  and  he  has  been 
refused  a  suspensive  appeal  from  such  order  to  bond,  to  test  the 
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correctness  of  the  district  Jadge's  ruling  on  the  character  and 
resalts  of  the  act  enjoined  by  calling  into  exercise  in  his  behalf 
the  sapervisory  powers  of  the  Snpreme  Conrt,  onder  an  appli- 
cation for  a  mandamus  to  the  jadge  to  grant  the  appeal  asked 
for.    The  position  of  the  parties,  and  the  scope  of  the  issaes 
presented  to  the  conrt  for  decision  nnder  snch  circumstances 
are  discnssed  in  Pockette  vs.  Hicks,  39  An.  901 ;  State  ex  rel. 
Violett  vs.   Jodge,   46   An.   81,  82 ;   State  ex  rel,  Lehrman  vs. 
Jadge,  46  An.  168,  et  seq.    For  the  purpose  of  a  decision,  as  to 
whether  the  act  prohibited  was  one  snch  as  would  work  plaintiif 
an  irreparable  injury,  the  allegations  of  the  petition  for  injunc- 
tion are  to  be  taken  as  true,  with  the  limitation  that  this  extends 
to  and  covers  only  allegations  well  pleaded,  not  to  conclusions 
of  law,  nor  matters  of  mere  evidence  pleaded  therein.     An  alle- 
gation that  the  act  restrained,  if  permitted,  woald   occasion 
irreparable  injury,  is  a  mere  inference  and  deduction  from  the 
acts  and  facts  charged,  the  verity  and  soundness  of  which  the 
the  Supreme  Oourt  can  review.     Orescent  Oity  Stock,  etc.,  vs. 
Police,  39  An.  1194,  1195,  1196. 
The  issue  presented  to   the  court    (though  in  a  diflTerent   form)  is 
substantially  the  same  as  that  which  it  would  have  to  pass  on, 
had  the  suspensive  appeal  asked  for  been  granted,  and  had  the 
appellee  moved  to  dismiss  the  appeal  on  the  face  of  the  papers, 
on  the  ground  that  it  should  not  have  been  granted,  as  it  was 
from   an  interlocutory   decree  working  no  irreparable  injnry- 
Villavaso  vs.  Barthet,  30  An.  417. 

Ev  rel.  Oil  Mills  Co,  vs.  Judge  and  Leathers,  p.  266. 

The  injunction  against  a  partner  of  a  commercial  firm  had  the  effect, 
of  enjoining  the  partnership. 

The  partnership,  though  not  made  a  party  defendant,  save  to  the 
extent  tlint  the  partner  enjoined  may  have  represented  the  firm, 
had  a  right  of  action  to  recover  damages  occasioned  by  the  in- 
junction. 

The  date  the  injunction  was  sued  out  is  not  the  date  from  which  pre- 
scription of  claims  for  damages  caused  by  continuing  acts  begins 
to  run. 

The  prescription  begins  to  run  from  the  time  the  damage  was  com- 
mitted by  the  continuing  acts,  and  not  from  the  date  of  the  in- 
junction. 
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The  sap-wood  of  a  tree  circled  and  deadened  loses  valae  after  a 
time,  The  injonction  prevented  their  removal  after  they  had 
been  deadened,  and  in  conseqnence,  after  years,  cansed  loss  in 
valae.    The  sap  rot  is  deducted  in  commerce. 

Drews  ve,  WiUiamSy  p,  579. 

The  general  role  is  that  in  junctions  shonld  not  be  dissolved  on  the 
ex  parte  application  of  defendant,  and  the  writ  bf  certiorari  will 
issue  to  reinstate  the  in  junction  when  dissolved  on  such  ex  parte 
application  without  any  hearing  of  the  plaintiflT. 

State  ex  rel.  Van  Halen  ve.  Judge,  p.  642. 

The  petiMon  for  an  injunction  did  not  set  forth  the  facts  needful  to 
show  that  relator  was  entitled  to  an  injunction,  and  therefore 
mandamus  did  not  issue  to  compel  the  District  Judge  to  grant 
the  writ  of  injunction  for  which  the  relator  applied. 

The  relator  was  a  party  to  a  suit  to  authorize  his  wife  and  in  effect 
testified  in  the  suit  that  he  had  no  claim  on  the  property. 

After  judgment  he  was  without  right  to  an  injunction  to  prevent  the 
execution  of  the  judgment  in  which  it  was  decided  contradic- 
torily with  him  that  the  one  in  whose  favor  the  judgment  was 
pronounced  had  the  right  of  possession. 

State  ex  rel.  Kennervs.  Judge,  p.  995. 

Parties  disregarding  orders  of  injunction  do  so  at  their  peril  and 
subject  themselves  to  punishment  for  contempt,  unless  they 
establish  that  the  act  enjoined  was  one  which  it  was  beyond  the 
power  of  the  court  to  restrain. 

State  ex  rel.  Fowler  vs.  Judge,  p.  1006. 

INSOLVENCY. 

A  creditor  may  oppose  a  fraudulent  surrender  any  time  from  its  first 
appearance  in  court  down  to  within  ten  days  next  following  the 
meeting  of  creditors. 

The  statute  which  declares  that  a  creditor  who  proposes  to  charge 
fraud  against  his  debtor  shall  do  so  within  the  ten  days  next 
following  the  meeting  of  creditors,  fixes  only  the  limit  of  time 

# 

beyond  which  he  may  not  do  so. 

Cappel  vs.  Creditors  J  p.  318. 
91 
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INSOLVENCY— Continued. 

An  insolvent  debtor  can  not  give  in  payment  to  one  creditor,  to  the 
prejndice  of  the  other  creditors,  any  other  thing  than  the  sum 
of  money  due. 

No  distinction  is  recognized  between  a  voluntary  conveyance  of  prop- 
erty in  fraud  of  creditors  and  such  an  alienation  disguised  under 
the  forms  of  judicial  proceedings. 

Any  machination  or  contrivance  by  which  a  fraudulent  preference 
is  sought  to  be  given  will  be  set  aside  and  annulled. 

Neither  the  law  nor  the  courts  are  to  be  used  as  instruments  to  work 
iniustice.     To  attempt  this  is  to  aggravate  the  offending. 

An  attachment  instigated  by  a  debtor  to  give  a  favored  creditor  an 
advantage  will  be  declared  void  and  of  no  effect  as  to  complain- 
ing creditors,  but  maintained  as  between  the  fraudulent  debtor 
and  favored  creditor. 

Great  weight  given  to  opinion  of  trial  judge,  who  saw  and  heard  the 

witnesses,  in  determining  questions  of  fact  tending  to  prove 

fraud. 

Newman  vs.  Baer  Ss  Levy^  p.  323. 

INSURANCE. 

The  policy  sufficiently  identified  the  property  of  the  mortgagee 
(named)  as  the  property  insured.  And,  in  this  respect,  the 
claim  that  mortgagee's  right  to  recover  was  not  sustained  by 
proof,  was  rejected. 

On  the  second  ground  urged  by  relator  in  defence,  against  mort- 
gagee's claim — Held:  That  the  insured  continued  as  party  to  the 
contract  after  the  mortgagee  was  made  payee  of  the  policy,  and 
the  relation  between  the  insurer  and  insured  remained 
unchanged. 

The  insurer,  by  violating  the  contract,  vitiated  the  policy. 

Failure  to  observe  substantiarconditions  precedent  will  discharge  the 
insurer. 
Building  and  Loan  Aaaodation  vs.  Insurance  Cknnpany,  p.  1243. 

In  case  a  loss  is  occasioned  by  the  fall  of  a  building  through  the 
owners'  failure  to  protect  and  keep  same  in  a  secure  condition, 
he  must  repair  the  same,  and  not  the  insurance  company,  in  the 
absence  of  clear  proof  that  such  loss  is  covered  by  its  risk. 

AHer  V8,  Inmiranee  Oompany,  p.  1316. 
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INTERDICTION. 

Mental  inlirinities  are  infinite  in  degree.  The  law  intervenes  in  behalf 
of  a  person  when  the^ malady  affecting  his  intelligence  prevents 
him  from  governing  his  person  and  his  property. 

These  are  the  tests,  and  one  may  be  interdicted  although  he  is  not 
always  devoid  of  all  power  to  reason. 

The  condition  in  this  case  makes  manifest  habitual  mental  alienation 
and  the  consequent  necessity  of  appointing  a  curator  to  safe- 
guard defendant's  person  and  property. 

To  protect  every  right  of  the  interdict  and  soothe  his  condition  as 
much  as  possible  is  the  object  of  the  law  in  authorizing  inter- 
diction. 

Ckilderon  V8.  Martin,  p.  1158 

INTERVENTION. 

The  intervener's  action  did  not  raise  foreign  issues;  it  did  not  change 
the  character  of  plaintiflT's  action,  and  was  not  revocatory; 
therefore,  the  motion  to  dismiss  was  overruled. 

Separate,  independent  agreements  of  which  no  one  knows  anything 
save  the  creditor  and  the  debtor  can  not  affect  third  persons,  and 
can  not  be  taken  as  an  absolute  basis  for  prescription. 

Bocigni  vs,  Wartelie,  p.  128. 

JUDGMENT. 

A  final  jndfirment  should  be  read  in  open  court. 

While  it  is  not  necessary  that  the  judgment  shall  recite  that  it  was 
read  in  open  court,  if  the  judgment  does  not  so  recite,  it  should 
affirmatively  appear  by  proper  entry  in  the  minutes. 

For  the  purpose  of  the  trial  of  the  rule  to  dissolve  the  injunction,  the 
averments  of  the  petition  were  taken  as  confessed.  By  them  it 
appears  that  the  judgment  was  not  read  in  open  court.  In  the 
absence  of  any  evidence  of  record,  showing  compliance  with 
Act  548,  C.  P.,  in  regard  to  reading  the  judgment  in  open  court, 
the  court  holds  that  the  question  is  jurisdictional,  and  that  there 
can  be  no  valid  judgment  without  reading  it  as  required,  and 
entry  in  minutes  also  showing  that  it  has  been  signed.  It  mus^ 
appear  that  the  act  of  reading  and  signing  the  judgment  was  in 
open  court  and  not  at  chambers. 

Woodlitf  VB  Logan,  p.  438. 
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A  Jads^ment  and  ezecation  sale  which  are  fonnded  npon  a  citation 
and  writ  of  attachment  which  have  never  been  served  in  any 
manner  upon  the  defendant,  temporarily  absent,  will  be  held 
void  in  the  exercise  of  the  supervisory  power  of  the  Sapremc 
Court,  by  the  writ  of  certiorari, 

Exrel,  Ford  vs,  Jtistioe^  p.  459. 

As  to  this  defendant  the  salt  was  dismissed  on  an  ezcdption  of  no 
cause  of  action.  Subsequently,  through  inadvertence,  a  jadg- 
ment  was  signed  against  this  defendant.  The  court  a  qua  after- 
ward signed  the  judgment  it  was  intended  to  sign  in  the  first 
place.  The  error  was  complained  of,  both  in  the  petition  for 
writ  of  certiorari  and  in  answer  to  the  appeal.  It  was  mani- 
f estly  an  error ;  the  judgment  against  the  Pullman  Oar  Company, 
based  upon  the  error,  was  of  no  value  whatever. 

Amey  vs.  Pullman  Car  Co,,  p.  648. 

All  testimany  offered  by  defendant  in  support  of  his  plea  in  recon- 
vention having  been  ruled  out,  the  jury  should  have  been 
instructed  there  was  no  evidence  before  them  touching  such 
demand,  and  that  as  to  same  they  should  return  a  verdict  as  of 
non-suit. 

The  verdict  having  been  silent  as  to  such  demand  in  reconvention,  it 
was  error  on  part  of  the  trial  judge  to  incorporate  in  the  final 
judgment  drawn  up  and  signed  by  him  a  decree  rejecting  it. 
There  should  have  been  dismissal  as  in  case  of  non-suit  merely. 

Where  the  averments  of  an  answer  and  plea  in  reconvention  suffi- 
ciently show  that  the  violation  of  the  contract  complained  of  was 
an  active  one,  no  formal  putting  in  default  was  necessary. 

The  averments  af  the  reconventional  demand,  in  respect  of  the  dam* 
ages  claimed,  held  to  be  sufficiently  definite  and  precise  to  admit 
evidence  in  support  thereof.     Error  in  its  exclusion. 

Solomon  vs,  Oardiner  et  al,y  p.  1298. 

A  paper  which  has  been  voluntarily  executed  by  the  defendants  in  a 
suit  pending  and  therein  filed,  which  contains  the  recital  that 
*'  we  hereby  enter  our  appearance  to  said  cause,"  signifies  that 
they  make  an  appearance  therein  for  every  necessary  purpose 
of  said  cause. 

A  personal   judgment  which   has  been   pronounced  in  a  Chancery 
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Court  of  the  State  of  Alabama,  against  a  non-resident  of  that 

State,  npon  snch  an  appearance  therein  filed,  will  be  recognized 

and  enforced  as  a  valid  and  Jurisdictional  decree  in  per9onatn 

against  such  defendants  as  citizens  of  the  State  of  Louisiana  by 

the  courts  thereof. 

National  Bank  vs,  Moore  et  al.,  p.  1882. 

JURISDICTION. 

When  plaintiff's  claim  does  not  exceed  two  thousand  dollars,  and  the 
value  of  the  property  involved  in  the  contract  sought  to  be  an- 
nulled is  greater  than  that  amount,  inasmuch  as  in  such  action 
the  Judgment  can  only  affect  the  complaining  creditor  and  the 
debtor  to  the  amount  of  the  former's  claim,  the  appellute  juris- 
diction is  tested  by  reference  to  the  amount  of  plaintiff's  claim. 

But  when  plaintiff's  claim  ^^xceeds  two  thousand  dollars,  and  the 
value  of  the  property,  the  sale  of  which  is  sought  to  be  annulled 
as  fraudulent,  is  less  than  two  thousand  dollars,  the  creditor  can 
not  recover  an  amount  larger  than  the  value  of  the  property ; 
that  Is  the  only  amount  at  issue,  and  by  it  the  court's  jurisdic- 
tion is  determined. 

State  ex  reL  Neioman  *)8.  Judges^  p.  126. 

Jurisdiction  sustained — right  of  possession  of  certain  premises  being 
at  issue,  with  oath  of  plaintiff  that  this  right  is  worth  inore  than 
two  thousand  dollars,  and  that  he  would  be  damaged  exceeding 
that  sum  if  defendant  is  not  restrained  from  invading  same. 

Proportionate  area  or  acreage  system  for  division  of  alluvion  be- 
tween adjoining  riparian  proprietors  excluded. 

Each  proprietor  of  original  tracts  takes  between  the  lines  of  his  new 
frontage  on  the  water- course  measured  back  to  the  old 
frontage. 

Course  or  direction  of  side  lines  of  no  consequence.  Extent  of  old 
frontage  on  the  water- course  determines  extent  of  the  Jew 
frontage  on  the  water- course. 

Newell  V8,  Leathers  et  al8,j  p,  162. 

LAST  WILL, 

The  statement  in  the  certificate  to  nuncupative  will  by  public  act, 
'<  Before  me,  C.  R.,  a  notary  public  for  the  parish  of  Orleans  and 
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LAST  WILL—Continved. 

city  of  New  Orleans,"  without  ''  duly  commissioned  or  sworn," 
or  other  addition,  is  sufficient  to  express  the  official  character  of 
the  notary. 

The  law  does  not  exact  the  use  of  the  very  words  of  the  Code  by  the 
notary  in  the  express  mention  required  of  him  that  the  requiaitea 
of  the  will  in  nuncupative  form  by  public  act  have  been  fulfilled. 
Hence,  to  describe  the  witpesses  as  all  of  this  *'  city,"  following 
*<  0.  R.,  a  notary  public  for  the  city  of  New  Orleans,"  is  eqaiva- 
lent  to  stating  the  witnesses  to  be  residents-  of  New  Orleans,  and 
meets  the  requirements  of  the  statement  in  the  certificate  of 
their  residence.  Civil  Code,  Art.  1578;  0.  N.,  Art.  978;  16  Lm. 
81;  40  An.  597;  2  Mourlon,  p.  400;  2  Baudry-Lacantinerie,  p. 
378;  16  Dalloz  Repertoire,  p.  818,  par.  2885,  p.  916,  par.  8144; 
8  Troplong,  p.  118. 

The  law  does  not  require  the  mention  in  the  will  that  the  witneaaea 
are  not  disqualified.     C.  C,  Art.  1191. 

Succ€89ion  of  Marqueze^  p,  66. 

LAST  WILL  AND  TESTAMENT. 

A  judgment  or  order  probating  a  will  can  be  attacked  on  the  final 
homologation  of  an  account,  all  parties  in  interest  and  the 
issues  involved  being  before  the  court. 

The  writings  on  two  sides  or  a  broken  envelope  did  not  form 
a  continuous  connected  will.  On  one  side  is  a  written  list  of 
claims,  which  list  is  not  signed  or  dated;  on  the  other  the 
words:  **  These  notes  go  to  my  wife,"  without  designating  the 
notes  intended.     Not  sufficiently  certain  to  give  it  effect. 

The  legacy  of  notes  does  not  lapse  when  the  only  purpose,  in  accept- 
ing new  notes  instead  of  the  old,  was  to  make  them  more 
secure  as  to  their  payment,  and  they  were  substantially  the  same 
as  the  canceled  notes. 

A  legacy  from  a  designated  fund  is  not  extinguished  if  the  fund  is 
replenished  and  is  a  continuous  existing  fund. 

Particular  legacies  may  speak  with  reference  to  the  future,  if  it  be 
evident  that  the  testator  expected  amounts  given  to  be  deducted 
from  sums  to  be  realized  in  the  future. 

A  legacy  in  one  will  is  not  revoked  by  a  subsequent  will  in  which  the 
testator  substantially  disclaims  any  intention  to  revoke. 

A  clause  in  a  will  giving  the  usufruct  to  one  person  and  the  owner- 
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ship  to  another,  at  the  death  of  the  uBafractuary,  is  not  a  pro- 
hibited substitution.     There  was  no  trast  created  and  no  prop- 
erty taken  oat  of  commerce. 
Words  of  recommendation  to  a  legatee  is  not  a  bequest,  and  is  not 
an  illegal  condition. 

Succewion  of  Shaffer,  p,  601. 

LEASE. 

One  of  the  buildings  leased  (not  bpth)  was  rendered  temporarily 
uninhabitable  by  the  fire.  To  restore  the  building  temporarily 
uninhabitable,  repairs  were  necessary,  and  not  reconstruction. 

The  building  could  have  been  put  in  condition  for  use  in  seventeen 
days.  The  defendants  after  the  fire  remained  in  possession  more 
than  that  number  of  dags.  Those  who  held  the  premises  under 
the  defendants  and  for  their  benefit  objected  to  the  work  of 
repairing,  and  prevented  the  possibility  of  repairing  the  build- 
ing within  the  time  stated. 

While  the  lessor  ought  to  make,  during  the  continuance  of  the  lease, 
all  the  repairs  which  may  accidentally  become  necessary,  the 
tenant  should  not  interpose  obstacles  to  the  work  of  repairing. 

Partial  destruction  remedial  by  repairs,  and  which  do  not  require 
reconstruction,  will  not  give  good  grounds  to  dissolve  the  lease. 

The  Judgment  of  those  who  are  skilled  in  matter  of  building  and  the 
repair  of  building  as  to  what  constitutes  reconstruction,  and 
what  constitutes  repairs  of  a  building,  is  entitled  to  weight. 

Where  the  lessee  has  property  to  store  immediately  after  a  fire,  the 
offer  to  him  by  the  lessor  of  a  store-room  as  an  accommo- 
dation is  not  ground  to  rescind ;  nor  does  it  necessarily  manifest 
a  desire  to  put  an  end  to  the  lease.  The  annulment  of  leases  is 
not  favored  where  the  lessor  is  not  at  fault.  21  An.  23;  8  An. 
379. 

Where  lessees  abandon  the  premises,  the  lessor  may,  for  the  purpose 
of  minimizing  the  loss,  oflTer  <'to  let ''  the  property.  Such  acts 
will  not  cancel  the  lease.     6  An.  74. 

The  petition  and  the  document  annexed  are  construed  together,  and 
error  in  the  petition  as  to  interest  was  amended  by  reference  to 
the  contract  of  lease  annexed.     16  L.  116;  5  An.  575. 

Vincent  vs.  Frelichf  p.  378. 


1448  INDEX. 


LEASE— Oontinued. 

While  the  taking  of  part  of  the  property  leased  for  a  purpose  of 
pablic  atility  gives  the  lessee  no  action  in  damages  against  the 
lessor,  he  not  being  in  fault,  the  lessee  is  entitled  to  a  diminntion 
of  rent.     Civil  Code,  Art.  2697. 

When  the  city  of  New  Orleans  becomes  a  lessor,  it  is  subjected  to 
the  same  obligations  imposed  by  law  on  those  who  enter  into 
contracts  of  lease,  hence  the  lessee  from  the  city  of  the  revenues 
of  the  pablic  markets  deprived  of  part  of  the  revenaes,  becaose  a 
portion  of  the  space  on  which  the  stalls  in  the  market  are 
erected  is  taken  for  a  public  necessity — i.  e.,  the  widening  of  a 
street,  the  city  must  allow  the  lessee  a  diminution  of  rent. 

The  lessee  entitled  to  a  diminution  of  rent  does  not  lose  his  right, 
because  under  the  menace  of  dispossession  under  the  extra- 
judicial power  claimed  by  the  lessor  under  the  contract,  the 
lessee  pays  under  protest  rent  becoming  due  after  the  right  to 
the  diminution  accrues. 

The  lessee  can  urge  his  demand  for  diminution  of  rent  in  a  separate 
suit,  or  by  reconvention,  if  sued  on  the  rent  notes.  C.  P.,  Arts. 
374,  877.  HinHchs  vs.  City,  p.  1214. 

•  « 

LIFE  INSURANCE. 

A  policy  of  life  inserance,  taken  out  by  a  husband  in  favor  of  his 
wife,  can  not  subsequently  be  assigned  by  him  to  her  prejudice. 
The  doctrine  announced  in  the  PUcher  case,  33  An.,  and  the  Put- 
nam case,  42  An.,  sustained  as  the  juriprudence  of  the  State. 

And  it  makes  no  diflTerence  that  he  secured  from  her  what  purports 
•  to  be  an  assignment,  without  consideration,  of  the  policy  to  him 
before  he  assigned  it  to  his  creditor. 

A  donation  made  in  the  form  of  an  onerous  contract  (without  con- 
sideration  and  really  intended  as  a  donation  in  disguise)  to  have 
effect  as  such  must  be  passed  before  a  notary  public  and  two 
witnesses. 

An  innocent  stakeholder,  without  interest  in  a  pending  litigation, 
depositing  in  court,  by  consent  of  the  judge  thereof,  the  full 
amount  he  owes,  or  in  his  hands,  and  which  is  the  object  of  dis- 
pute between  contesting  claimants,  the  rightfulness  of  whose 
claims  is  the  subject  of  the  litigation,  should  be  relieved  from 
further  liability,  and  not  held  for  interest  and  costs  subsequently 
accruing.  Lambert,  Widow,  et  al,  vs.  Ins  Oo. ,  p.  1027. 
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A  commercial  drummer,  or  canvasser,  who  goes  oat  on  the  road  solic- 
iting orders  for  his  house,  whether  it  be  located  in  or  out  of  the 
State,  and  who  takes  with  him  samples  of  the  goods  or  wares  his 
house  deals  in,  is  not  a  *'  traveling  vendor  "  within  the  meaning 
of  Sec.  18  of  Act  No.  150  of  1890. 

A  business  house,  located  in  one  of  the  towns  or  cities  of  the  State, 
taking  out  the  necessary  licenses  there,  may  send  its  drummers 
or  canvassers  out,  with  samples,  to  take  orders  in  other  towns 
and  parishes  without  becoming  subject  to  the  payment  of  a 
State,  parish  or  municipal  license  in  such  other  towns  and 
parishes. 

The  negotiation  here  of  sales  of  goods  which  are  in  another  State  for 

the  purpose  of  their  introduction  in  this  State   is  interstate 

commerce. 

TcLx  Collector  vb.  Bay,  p.  574. 

Suits  relating  to  taxes  or  licenses  are  preference  suits,  triable  with- 
out a  jury  and  at  Chambers  if  court  be  not  in  session.     Sec.  56 

of  Act  106  of  1890. 

Railroad  &  Steamship  Co.  vs.  Sheriff,  p.  787. 

LIS  PENDENS. 

The  pendency  of  another  sui(  between  the. same  parties,  for  the 
same  object  arising  out  of  the  Bame  cause  of  action,  will  not 
abate  the  suit  unless  specially  pleaded  in  limine. 

The  court  will  not  supply  the  plea,  although  evidence  was  anmitted 
without  objection. 

Where  the  matter  relates  to  property  rights  of  religious  societies,  the 

controversy  is  generally  to  be  decided  as  other  controversies 

between  persons. 

Ex  rel.  Church  vs.  Riedy,  p.  258. 

MANDAMUS. 

Mandamus  will  lie  to  compel  an  officer  of  a  religious  corporation  to 
deliver  records  to  his  successors,  who  are  properly  entitled  to 
them.  The  books  and  records  being  subject  to  inspection  by 
those  having  an  interest,  the  corporation  is  entitled  to  a  prompt- 
remedy  to  have  them  restored.     0.  P.,  Arts.  881  and  882. 

State  ex  rel.  Church  vs.  Riedy,  p.  258. 

Mandamus   will   not  lie  for  the  purpose  of  compelling  a  bank  to  pay 
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MEDICAL  BOARD  OF  EXAMINERS— Otmtinued. 

The  General  Assembly,  having  the  aathority  to  require  as  a  condi- 
tion precedent  to  the  right  or  privilege  of  any  one  to  practise 
medicine  in  Louisiana,  that  he  should  be  subjected  before  doing 
so  to  a  prior  examination  as  to  his  qualiflcations,  and  foand  and 
declared  worthy  and  qualified,  it  has  the  right  to  select  (be 
particular  agency  to  whom  should  be  delegated  that  duty. 
Courts  can  not  control  that  selection.  A  statute  creating  s 
Board  of  Medical  Examiners,  to  be  composed  of  physicians  re- 
commended for  appointment  from  lists  to  be  furnished  by  the 
Louisiana  Medical  Society  and  the  Hahneman  State  Medical 
Society,  to  be  appointed  by  the  Governor  on  such  recommenda- 
tion, is  not  open  to  attack  as  discriminating  in  favor  of  the  allo- 
pathic and  homeopathic  schools  against  the  eclectic  school  of 
medicine.  No  constitutional  right  is  given  to  particular  indi- 
viduals entertaining  peculiar  theories  of  medicine  to  groop 
themselves  together,  and,  calling  themselves  a  special  school  of 
medicine,  under  a  selected  name,  to  insist  that  they  be  recog- 
nized and  dealt  with  as  such. 

The  action  of  the  Medical  Board  of  Examiners  is  not  conclusive,  bat 
is  subject  to  correction  in  case  of  abuse. 

The  recognition  by  the  constituted  authorities  of  another  State  that 
a  person  was  properly  qualified  to  practise  medicine,  and  that 
the  medical  college  whose  diploma  he  presented  as  evidence  of 
that  fact  was  a  medical  college  in  good  standing,  does  not  carry 
with  it  a  vested  right  in  the  party  to  practise  medicine  in  Louis- 
iana.    Each   State   acts   independently  of    the    other    in    this 

•matter. 
A  person  who  has  been  practising  medicine  as  a  physician  for  a 
number  of  years  without  objection  is  not  exempt  from  comply- 
ing with  legislation  of  a  later  date,  making  it  a  condition  pre- 
'  cedent  to  any  one's  practising  medicine  that  he  should  have 
been  examined  by  a  medical  examining  board,  found  to  have 
the  qualifications  required  by  law  for  so  doing. 

Board  of  Medical  Examiners  vs.  Fowler,  p.  1358. 

MORTGAGE. 

The  mortgage  enjoins  on  the  ground  of  outstanding  title  to  part  of 
the  property  in  a  third  person.  The  third  person  appears  and 
by  authentic  act  disclaims  title,  and  the  act  is  duly  recorded. 
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This  act  is  held  not  to  be  a  donation  and  not  subject  to  the  provisions 
of  law  relating  to  such  dispositions,  nor  to  the  implied  condtions 
the  law  attaches  to  the  same. 

It  is  what  it  purports  to  be,  a  disclaimer  of  apparent  title,  and  estops 
the  maker  and  those  claiming:  nnder  and  through  him. 

The  cause  of  complaint  being  removed  the  injunction  falls. 

Beltran  vs.  Leche,  p.  386. 

A  syndic's  sale  of  real  estate  discharges  only  those  incumbrances 
which  the  insolvent  placed  upon  it,  and  not  those  by  which  it 
was  burdened  at  the  time  he  purchased  it. 

The  vendee  of  mortgaged  property  is  at  liberty  to  make  a  sale 
thereof  to  a  stranger  who  consents  to  assume  the  payment  of 
the  mortgaged  indebtedness  as  part  of  the  purchase  price,  not- 
withstanding the  original  act  contains  the  pact  de  non  alienando; 
but  to  constitute  such  an  assumption  an  abandonment  of  the 
right  of  the  mortgagee  thereunder  he  must  either  have  inter- 
vened in  the  act  and  made  a  formal  renunciation  thereof,  or  per- 
formed some  other  act  of  equivalent  import. 

Daniel  vs.  His  Creditors ^  p.  391. 

When  there  is  ho  written  contract  for  the  wages  of  laborers  or  with 
thsse  who  repair  or  furnish  materials,  claiming  privileges  on 
immovables  for  such  wages,  repairs  or  materials,  the  registry  of 
such  privileges  must  be  made  within  the  period  fixed  for  regis- 
try computed  from  the  dates  when  the  wages  became  due,  the 
repairs  completed,  or  when  the  materials  are  furnished.  Con- 
stitution, Art.  176:  Oivil  Code,  Arts.  3186,3249,3272;  R.  S. 
Sec.  3093;  27  An.  243. 

Mortgages,  in  the  usual  course  for  cash  advanced  the  debtor,  are  not 
within  the  scope  of  our  law,  presuming  the  fraudulent  prefer- 
ence from  the  mortgage  granted  within  three  months  preceding 
the  debtor's  insolvency.  C.  C.  1981;  Revised  Statutes,  1808; 
37  An.  595. 

The  director  claiming  under  a  mortgage  in  his  favor  by  the  corpora- 
tion can  not  compete  in  the  distribution  of  the  proceeds  of  the 
mortgaged  property  with  the  corporate  creditor  to  whom  on  the 
same  date  the  mortgage  note  is  delivered  to  the  director,  the 
directors  [authorize  the  mortgage  on  which  the  corporate  cred- 
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itor    advances  his  money  to    the  corporation.     47  An.    1487; 

Taylor  on  Corporations,  Sec.  759. 

If  the  director  can  not -enforce  to  the   prejudice  of  the   corporate 

creditors  the  mortgage  in  his  favor  by  corporation,  neither  can 

the  transferee. 

Brashear  vs.  Cooperage  Co.,  Ltd,,  p.  587. 

Plaintiff  claimed  a  special  mortgage  prior  in  date  on  property  adju- 
dicated to  defendant. 

He  claimed  also  that  by  the  adjudication  and  the  fact  that  by  opera- 
tion of  law  he,  defendant  and  adjudicatee,  was  authorized  to 
retain  the  price,  he  thereby  became  personally  indebted  for  the 
amount  of  the  special  mortgage. 

Held:  That  the  special  mortgagee  holding  the  first  mortgage  on 
property  has  no  cause  of  action  to  hold  the  purchaser  personally 
responsible  for  the  amount  of  the  first  mortgage. 

The  purchaser  not  having  assumed  the  first  mortgage  is  responsible 
as  a  third  possessor  and  the  property  was  transferred  to  him 
cum  onere. 

The  question  was  passed  upon  in  Bacas  vs.  Hernandez,  31  An.  86; 
Trondle  vs.  De  Bouchel,  83  An.  750.  It  was  decided  in  theee 
cases  that  the  special  mortgagee  had  no  personal  claims.  The 
fact  that  a  purchaser,  who,  for  purposes  of  his  own,  delays  pay- 
ment, may  be  held  personally  for  interest  accruing  from  date  of 
the  sale,  as  in  29  An.  384,  on  the  special  mortgage,  first  in  rank, 
is.  not  ground  upon  which  it  can  be  held  that  he  is  liable  per- 
sonally on  the  mortgage,  with  interest  to  the  day  of  sale. 

Thompson  vs.  Levy,  Jr.,  p.  751. 

The  asserted  error  in  an  act  of  mortgage  in  describing  the  property 
may  be  inquired  into  and  corrected  on  the  intervention  of  the 
mortgage  creditor  in  the  suit  of  an  alleged  owner  enjoining  the 
execution  of  the  mortgage  creditor,  the  petition  of  intervention 
containing  the  requisite  allegations  to  show  and  admit  proof  of 
the  error. 

Lake  Bisteneau  Lumber  Company  vs.  Sheriff  et  al.,  p,  6 19. 

Mortgages  are  not  (as  cutting  off  equities)  negotiable  in  the  sense  of 

the  law  merchant. 
A  father  who  being  tutor  of  his  minor  children  receives  into  his  poe- 
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session  as  such  as  part  of  their  inheritance  from  their  grand -^ 

mother,  negotiable  notes  made  by  him  to  his  own  order  and  by 

himself  indorsed,  which  notes  represented  the  purchase  price  of 

property  parchused  by  him,  and  were  secured  by  special  mort*- 

gage  and  vendor's  privilege  on  the  property  purchased,  became 

ip9o  facto  the  debtor  of  his  children  for  the  amount  of  the  notes, 

the  said  debt  being  secured  in  their  favor  by  special  mortgage 

and  vendor's  privilege.    The  notes  in  the  tutor's  hands  were  the 

mere  evidences  of  his  debt  to  them. 

The  tutor  being  so  indebted  to  his  children,  could  not  alter  the  sitaa*- 

tion  to  their  prejudice  by  illegally  transferring  these  notes  before 

maturity  to  a  third  person.    The  rights  of  the  transferee  quoad 

the   mortgage  and  privilege  are  subordinated  to  those  of  the 

minors. 

Pertuit  V8,  Damare,  p.  898. 

In  case  the  form  of  a  sale  is  resorted  to  for  the  purpose  of  obtaining 
the  apparent  security  of  a  special  mortgage  and  vendor's  Hen,  it 
will  be  treated  as  a  mortgage  pure  aiid  simple  in  an  action  by  the 
wife  who  enjoins  its  execution  in  executory  proceedings  on  the 
charire  of  simulation  and  illegality  as  an  effort  to  bind  her  par- 
aphernal property  for  the  individual  indebtedness  for  her  hus- 
band. And,  that,  being  so  eonsidered,  same  draws  to  it  all  the 
legal  consequences  which  attend  a  mortgage  in  fact  which  has 
been  executed  for  like  purposes. 

Terry  and  Husband  vs,  Oilkerson,  Ex.y  et  ala,,  p.  1040. 

On  appeal  from  an  order  of  seizure  and  sale  the  legality  of  the  order 
alone  can  be  inquired  into.  If  the  notice,  or  three  days'  demand 
of  payment,  be  defective,  either  in  substance  or  in  the  manner 
of  its  service,  it  may  aflTord  ground  for  injunction,  or  other  re- 
lief in  the  court  below,  but  can  not  be  the  subject  of  appeal. 
Where  an  act  of  mortgage  authorizes  the  mortgagee  to  take  out 
insurance  in  case  the  mortgagor  fails  to  do  so,  and  stipulates 
that  the  premiums  paid  up  to  a  certain  sum  shall  be  considered 
covered  by  the  mortgage,  such  premiums,  within  the  limit,  may 
properly  be  included  in  the  order  for  executory  process  as  an  inci- 
dental expense,  upon  production  of  the  receipt,  or  an  affidavit 
showing  payment  thereof  by  the  mortgagee. 

Savings  Bank  va,  Lemle^  p,  1289. 
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itor    advances  his  money  to    the  corporation.     47   An.   1487; 

Taylor  on  Corporations,  Sec.  759. 

If  the  director  can  not  enforce  to  the   prejadice  of  the  corporate 

creditors  the  mortgage  in  his  favor  by  corporation,  neither  can 

the  transferee. 

Briishear  V8,  Cooperage  Co.,  Ltd.,  p.  587. 

Plaintiff  claimed  a  special  mortgage  prior  in  date  on  property  adju- 
dicated to  defendant. 

He  claimed  also  that  by  the  adjudication  and  the  fact  that  by  opera- 
tion of  law  he,  defendant  and  adjndicatee,  was  aathorized  to 
retain  the  price,  he  thereby  became  personally  indebted  for  the 
amoant  of  the  special  mortgage. 

Held:  That  the  special  mortgagee  holding  the  first  mortgage  on 
property  has  no  canse  of  action  to  hold  the  purchaser  personally 
responsible  for  the  amount  of  the  first  mortgage. 

The  purchaser  not  having  assumed  the  first  mortgage  is  responsible 
as  a  third  possessor  and  the  property  was  transferred  to  him 
cum  onere. 

The  question  was  passed  upon  in  Bacas  vs.  Hernandez,  31  An.  86; 
Trondle  vs.  De  Bouchel,  88  An.  759.  It  was  decided  in  these 
cases  that  the  special  mortgagee  had  no  personal  claims.  The 
fact  that  a  purchaser,  who,  for  purposes  of  his  own,  delays  pay- 
ment, may  be  held  personally  for  interest  accruing  from  date  of 
the  sale,  as  in  29  An.  884,  on  the  special  mortgage,  first  in  rank, 
is  not  ground  upon  which  it  can  be  held  that  he  is  liable  per- 
sonally on  the  mortgage,  with  interest  to  the  day  of  sale. 

Thompson  vs.  Levy,  Jr.,  p.  751. 

The  asserted  error  in  an  act  of  mortgage  in  describing  the  property 
may  be  inquired  into  and  corrected  on  the  intervention  of  the 
mortgage  creditor  in  the  suit  of  an  alleged  owner  enjoining  the 
execution  of  the  mortgage  creditor,  the  petition  of  intervention 
containing  the  requisite  allegations  to  show  and  admit  proof  of 
the  error. 

Lake  Bisieneau  Lumber  (Company  vs.  Sheriff  et  al.,  p,  6 19. 

Mortgages  are  not  (as  cutting  off  equities)  negotiable  in  the  sense  of 

the  law  merchant. 
A  father  who  being  tutor  of  his  minor  children  receives  into  his  pos- 
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session  as  such  as  part  of  their  inheritance  from  their  grand-^ 

mother,  negotiable  notes  made  by  him  to  his  own  order  and  by 

himself  indorsed,  which  notes  represented  the  purchase  price  of 

property  purchused  by  him,  and  were  secured  by  special  mort*- 

gage  and  vendor's  privilege  on  the  property  purchased,  became- 

ip8o  facto  the  debtor  of  his  children  for  the  amount  of  the  notes, 

the  said   debt  being  secured  in  their  favor  by  special  mortgage 

and  vendor's  privilege.    The  notes  in  the  tutor's  hands  were  the 

mere  evidences  of  his  debt  to  them. 

The  tutor  being  so  indebted  to  his  children,  could  not  alter  the  sitaa^ 

tion  to  their  prejudice  by  illegally  transferring  these  notes  before 

maturity  to  a  third  person.    The  rights  of  the  transferee  quoad 

the   mortgage  and  privilege  are  subordinated  to  those  of  the 

minors. 

Pertuit  V8.  Damare,  p,  898. 

In  case  the  form  of  a  sale  is  resorted  to  for  the  purpose  of  obtaining 
the  apparent  security  of  a  special  mortgage  and  vendor's  lien,  it 
will  be  treated  as  a  mortgage  pure  apd  simple  in  an  action  by  the 
wife  who  enjoins  its  execution  in  executory  proceedings  on  the 
chariEe  of  simulation  and  illegality  as  an  effort  to  bind  her  par- 
aphernal property  for  the  individual  indebtedness  for  her  hus- 
band. And,  that,  being  so  eonsidered,  same  draws  to  it  all  the 
legal  consequences  which  attend  a  mortgage  in  fact  which  has 
been  executed  for  like  purposes. 

Terry  and  Husband  ve,  Qilkerson^  Ex,y  et  aU,,  p.  1040. 

On  appeal  from  an  order  of  seizure  and  sale  the  legality  of  the  order 
alone  can  be  inquired  into.  If  the  notice,  or  three  days'  demand 
of  payment,  be  defective,  either  in  substance  or  in  the  manner 
of  its  service,  it  may  afford  ground  for  injunction,  or  other  re- 
lief in  the  court  below,  but  can  not  be  the  subject  of  appeal. 
Where  an  act  of  mortgage  authorizes  the  mortgagee  to  take  out 
insurance  in  case  the  mortgagor  fails  to  do  so,  and  stipulates 
that  the  premiums  paid  up  to  a  certain  sum  shall  be  considered 
covered  by  the  mortgage,  such  premiums,  within  the  limit,  may 
properly  be  included  in  the  order  for  executory  process  as  an  inci- 
dental expense,  upon  production  of  the  receipt,  or  an  affidavit 
showing  payment  thereof  by  the  mortgagee. 

Savings  Bank  vs.  Lemle,  p.  1289. 
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risks  which  he  neither  knows  nor  saspects,  nor  has  reason  to 
look  for;  and  it  would  be  more  reasonable  to  imply  a  contract 
on  the  part  of  the  master  not  to  invite  the  servant  into  unknown 
dangers  than  one  on  the  part  of  the  servant  to  ran  the  risk  of 
them. 

Whether  invited  upon  the  premises  by  the  contract  of  service  or  by 
the  calls  of  business,  or  by  direct  reqaest,  is  immaterial;  the 
party  extending  the  invitation  owes  a  duty  to  the  party  accept* 
ing  it  to  see  that  at  least  ordinary  care  and  prudence  are  exer- 
cised to  protect  him  against  dangers  not  within  his  knowledge 
and  not  open  to  observation. 

The  servant  assumes  the  risk  of  such  hazards  as  are  apparently  inci- 
dental to  an  employment  intelligently  undertaken,  and  those 
only. 

A  superior  is  presumed  to  know  whatever  may  endanger  the  person 
or  life  of  an  employee,  in  the  discharge  of  the  duties  of  his  em- 
ployment, and  is  bound  to  specially  warn  him'  of  the  nature  of 
the  danger,  unless  said  employee  well  knew  of  the  existence  and 
extent  of  the  hazard  or  risk,  or  willingly  exposed  himself   to  it. 

If  the  negligence  of  the  master  caused  or  contributed  to  the  injury 
of  his  servant,  the  former  is  liable  to  the  latter,  notwithstanding 
the  negligence  of  a  fellow- servant  likewise  contributed  thereto. 

When  an  injury  is  caused  partly  by  the  negligence  of  a  fellow -ser- 
vant and  partly  by  the  failure  of  the  master  to  provide  the  ser- 
vant a  reasonable  safe  place  at  which  to  work,  the  negligence  of 
the  fellow -servant  will  not  exonerate  the  master. 

When  the  service  to  be  rendered  requires  for  its  performance  the 
employment  of  several  persons,  there  is  necessarily  incident  to 
the  service  of  each  the  risk  that  the  others  may  fail  in  the 
exercise  of  the  caution  that  is  essential  to  their  mutual  safety. 

Oonseqnently,  there  is  implied  in  the  contract  of  service  in  such  case 
that  each  servant  takes  upon  himself  the  risk  arising  from  the 
negligence  of  the  other,  while  in  the  common  employment; 
always  provided  that  the  master  is  not  negligent  in  the  selection 
or  retention  of  the  fellow -servant  of  either,  or  in  providing  him 
a  reasonably  safe  and  suitable  place  at  which  to  work,  and  rea- 
sonably suitable  tools  and  materials  with  whicli  to  work. 

It  is  necessary  in  order  to  constitute  a  fellow-servant  within  this  rule 
of  jurisprudence  that  the  servants  should  be  fellow -laborers  in 
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the  Bame  work  or  in  the  same  department  of  a  common  employ- 
ment. 

Stucke  V8,  Railroad  Company j  p.  172. 

It  is  negligence  to  throw  from  the  interior  of  a  building  the 
debris  of  carpenters'  work  done  therein  upon  a  constantly 
traveled  public  sidewalk  and  to  leave  it  there  throughout 
the  night  of  Saturday,  all  Sunday  and  all  Sunday  night, 
and  the  lessees  of  the  building  are  responsible  for  per- 
sonal injuries  received  by  a  passer  upon  the  sidewalk  falling 
over  the  same  at  nighty  there  being  no  light  nor  other  warning, 
or  notice  given  of  the  presence  of  such  obstrcutions,  and  the 
night  being  dark. 

Such  an  accident  was  one  which  might  reasonably  have  been,  and 
should  have  been,  anticipated  and  guarded  against.  The  lessee 
had  no  right  to  take  the  chances  of  the  sidewalk  being  lighted 
up,  either  by  the  moon  or  by  the  electric  lights  of  the  city. 
Plaintiff  had  the  right  to  be  walking  precisely  where  she  was; 
she  was  not  bound  to  walk  on  the  gutter's  edge,  or  on  the  middle 
of  the  sidwalk,  but  had  the  right  to  assume  and  presume  that 
the  whole  way  was  clear.   Heckman  vs.  Evenson,  73  N.  W.  480. 

Shidet  V8,  Drefffoua  Co,,  Ltd.,  et  ai.,  p.  281. 

The  switching  of  cars  in  the  night-time  on  the  main  tracks  of  a  rail- 
road, with  no  lights  displayed,  or  other  precautions  used  to  warn 
approaching  trains  of  the  obstructed  track,  resulting  in  the  col  - 
lision  with  the  obstructing  cars  of  a  freight  train  dispatched  with 
no  notice  or  warning  of  the  obstruction,  will  be  deenaed  negli- 
gence in  the  railroad  company,  subjecting  it  to  damages  caused 
by  the  collision. 

Nor  is  the  liability  of  the  company  at  all  lessened  because  the  main 
track  obstructed  is  within  what  are  termed  yard  limits,  extend- 
ing eight  hundred  feet  and  over  which  all  trains  must  pass,,  and 
such  obstructions  menacing  such  trains  unless  proper  precau- 
tions are  employed. 

McGraw  vs.  Railroad  Company,  p,  466. 

In  an  action  for  damages  received  from  a  collision  between  a  cart 
and  a  street  car,  moving  side  by  side  in  the  same  course,  with  a 
short  space  between  them  (one  can  not  strike  the  other  if  each 
remains  in  its  direction) ,  it  being  evident  that  the  car  did  not 
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turn,  but  that  the  cart  was  turned  so  that  it  struck  tti-e  aide  r 
the  car,  the  presumption  of  negligence  was  not  against  ^liaacr^ 
car. 

To  recover,  it  was  incumbent  upon  the  plaintiff  to  prove  tJiat  ttr 
collision  was  caused  by  the  negligent  acts  of  the  defendjuit.  Or 
the  contrary,  it  appears  that  it  proceeded  from  the  incaatior- 
acts  of  the  driver  in  pulling  his  horse  to  the  left. 

Held:  That  the  injury  was  not  caused  by  defendant's  negligence,  asl 
that  there  is  no  ground  for  deciding  that  the  unanimoas  jrerdkz 
of  the  jury  and  the  judgment  of  the  court  pronoanced  thereoc 
were  erroneous. 

Rombachj  Tutrix^  V6.  Railroad  Companyy  p.  473. 

Persons  manning  and  operating  street  cars  are  expected  to  foe  csaref  ci 
at  the  crossings.     The  company  must  exercise  reasonable  care 
to  provide  men  enough  to  properly  control  a  train  consisting  of 
a  motor  car  and  a  trailer.     At  deep  grades  leading  to  raUroad 
crossings  there  should  be  a   mocorman  and  conductor  aboard 
the  train  and  in  charge.    There  was  only  a  motorman.     The 
injuries,  occasioned  by  the  collision  between  the  street  cars  and 
the  passing  train  at  the  crossing,  were  injuries  for  which  the 
defendant    company    must    be    held    responsible  in  damages. 
Flourney  and  Wife  va.  Railroad  Company  etal.,  p.  635. 

It  is  usual  to  have  a  motorman  and  conductor  on  a  train  consisting 
of  a  car  and  trailer  carrying  passengers. 

Approaching  a  railroad  crossing  on  a  steep  grade  the  train  of  defend- 
ant company  was  not  stopped,  owing  to  the  fact  that  it  was  not 
controlled  by  the  motorman. 

The  result  was  that  it  ran  into  the  passing  train  of  the  Texas  &  Pacific 
Railway.  At  the  moment  of  the  collision  plaintiff,  a  passenger 
on  defendant's  train,  leaped  off  and  was  injured. 

The  duty  was,  by  the  ordinances  of  the  municipality  and  roles  of 
safety,  imposed  upon  the  defendant  train  to  stop  at  the  crossiDg. 
It  was  not  stopped. 

The  ordinary  care  due  passengers  was  wanting.  There  was  only  a 
motorman  and  no  conductor  on  the  train  to  properly  apply  back 
brakes.     There  was  actionable  negligence. 

Russell  vs.  Railway  Co.,  p.  501. 

It  is  the*  duty  of  the  master  to  give   warning  of  danger  to  an 
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the  same  work  or  in  the  same  department  of  a  common  employ- 
ment. 

Stucke  V8,  Railroad  Company j  p,  172. 

It  is  negligence  to  throw  from  the  interior  of  a  bailding  the 
debris  of  carpenters'  work  done  therein  upon  a  constantly 
traveled  public  sidewalk  and  to  leave  it  there  throughout 
the  night  of  Saturday,  all  Sunday  and  all  Sunday  night, 
and  the  lessees  of  the  building  are  responsible  for  per- 
sonal injuries  received  by  a  passer  upon  the  sidewalk  falling 
over  the  same  at  nighty  there  being  no  light  nor  other  warning, 
or  notice  given  of  the  presence  of  such  obstrcutions,  and  the 
night  being  dark. 

Such  an  accident  was  one  which  might  reasonably  have  been,  and 
should  have  been,  anticipated  and  guarded  against.  The  lessee 
had  no  right  to  take  the  chances  of  the  sidewalk  being  lighted 
up,  either  by  the  moon  or  by  the  electric  lights  of  the  city. 
Plaintiff  had  the  right  to  be  walking  precisely  where  she  was ; 
she  was  not  bound  to  walk  on  the  gutter's  edge,  or  on  the  middle 
of  the  sidwalk,  but  had  the  right  to  assume  and  presume  that 
the  whole  way  was  clear.   Heckman  vs.  Evenson,  73  N.  W.  480. 

Shidet  V8,  Dreyfovs  Ck>.,  Ltd.,  ei  ai.,  p.  281. 

The  switching  of  cars  in  the  night-time  on  the  main  tracks  of  a  rail- 
road, with  no  lights  displayed,  or  other  precautions  used  to  warn 
approaching  trains  of  the  obstructed  track,  resulting  in  the  col  - 
lision  with  the  obstructing  cars  of  a  freight  train  dispatched  with 
no  notice  or  warning  of  the  obstruction,  will  be  deenied  negli- 
gence in  the  railroad  company,  subjecting  it  to  damages  caused 
by  the  collision. 

Nor  is  the  liability  of  the  company  at  all  lessened  because  the  main 
track  obstructed  is  within  what  are  termed  yard  limits,  extend- 
ing eight  hundred  feet  and  over  which  all  trains  must  pass,,  and 
such  obstructions  menacing  such  trains  unless  proper  precau- 
tions are  employed. 

McGraw  vs.  Railroad  Company^  p,  466. 

In  an  action  for  damages  received  from  a  collision  between  a  cart 
and  a  street  car,  moving  side  by  side  in  the  same  course,  with  a 
short  space  between  them  (one  can  not  strike  the  other  if  each 
remains  in   its  direction) ,  it  being  evident  that  the  car  did  not 
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tarn,  but  that  the  cart  was  tamed  so  that  it  struck  the  side  of 
the  car,  the  presumption  of  negligence  was  not  against  the  street 
car. 

To  recover,  it  was  incambent  upon  the  plaintiff  to  prove  that  the 
collision  was  caused  by  the  negligent  acts  of  the  defenduit.  On 
the  contrary,  it  appears  that  it  proceeded  from  the  incautiooa 
acts  of  the  driver  in  pulling  his  horse  to  the  left. 

Held:  That  the  injury  was  not  caused  by  defendant's  negligence,  and 
that  there  is  no  ground  for  deciding  that  the  unanimous  verdict 
of  the  jury  and  the  judgment  of  the  court  pronounced  thereon 
were  erroneous. 

Rombachj  Tutrix j  V6,  Railroad  Company j  p.  473. 

Persons  manning  and  operating  street  cars  are  expected  to  be  carefnl 
at  the  crossings.  The  company  must  exercise  reasonable  care 
to  provide  men  enough  to  properly  control  a  train  consisting  of 
a  motor  car  and  a  trailer.  At  deep  g^des  leading  to  railroad 
crossings  there  should  be  a  motorman  and  conductor  aboard 
the  train  and  in  charge.  There  was  only  a  motorman.  The 
injuries,  occasioned  by  the  collision  between  the  street  cars  and 
the  passing  train  at  the  crossing,  were  injuries  for  which  the 
defendant  company  must  be  held  responsible  in  damages. 
Flourney  and  Wife  ve.  Railroad  Company  et  al.^  p.  635. 

It  is  usual  to  have  a  motorman  and  conductor  on  a  train  consisting 
of  a  car  and  trailer  carrying  passengers. 

Approaching  a  railroad  crossing  on  a  steep  grade  the  train  of  defend- 
ant company  was  not  stopped,  owing  to  the  fact  that  it  was  not 
controlled  by  the  motorman. 

The  result  waB  that  it  ran  into  the  passing  train  of  the  Texas  &  Pacific 
Railway.  At  the  moment  of  the  collision  plaintiff,  a  passenger 
on  defendant's  train,  leaped  off  and  was  injured. 

The  duty  was,  by  the  ordinances  of  the  municipality  and  rules  of 
safety,  imposed  upon  the  defendant  train  to  stop  at  the  crossing. 
It  was  not  stopped. 

The  ordinary  care  due  passengers  was  wanting.  There  was  only  a 
motorman  and  no  conductor  on  the  train  to  properly  apply  back 
brakes.    There  was  actionable  negligence. 

jRuaseU  ve.  Railway  Cb.,  p.  501. 

It  is  the'  duty  of  the  master  to  give  warning  of  danger  to  an 
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T^^^Ta  ordinance  of  the  Oity  Ooaneil  declaring  a  penalty  for  non-com -^ 

^  ^r      pliance  with  an  order  given  by  an  officer  of  the  Board  of  Health 

'  ^^aiBP)      to'  repair  any  vault  found  leaky,  which  fails  to  cast  upon  any 

^P^^ceit^      particular  person  or  persons  the  duty  of  making  the  repairs,  is 

'-   £re^        too  vague  and  uncertain  to  be  made  the  basis  of  a  penal  or 

^o^aatttitK.         criminal  action.  State  vs.  Formarij  p.  1022. 

Jfaform 

An  ordinary  action  of  a  judgment  creditor  of  the  city  of  New  Orleans 

attacking  the  1897  annual  city  budget  subsequent  to  its  approval 
~nua,r  ^^  special  ordinance,  and  also  the  1898  budget  six  months  prior 

^^'  to  its  preparation  and  presentation,  discloses  no  cause  of  action. 

sappfopa.  p^  ^^  ^ig  ^^^  Mayor  and  Councilj  p.  1074. 

'Orim;    ^'^  ordinance  of  the  City  Council  of  the  city  of  New  Orleans  which 
inBtfii/.r  requires  corporations  operating  street  electric  cars  within  the 

ifg,!^^;.  limits  of  the  city,  upon   tracks  laid  down  in  the  publie  streets 

mof''^  thereof,  to  water  their  tracks  so  as  to  effctually  lay  the  dust 

^^_  within  its  tracks,  is  a  legal  exercise  of  the  police  power  of  the 

city.     Such  an  ordinance  tends  to  promote  the  comfort  and 
convenience  of  passengers  and  the  health  and  comfort  of  the 
inhabitants  of  the  city. 
It  is  neither  indefinite  nor  unreasonable. 

State  V8,  Railroad  Company ^  p.  1189. 

The  power  to  fix  places  for  the  sale  of  food  commodities  for  the 
daily  wants  of  the  community  exerted  by  ordinances  establishing 
the  markets  and  prohibiting  sales  of  such  commodities  else- 
where, is  a  municipal  function  vested  by  the  charter  in  the  city 
of  New  Orleans.     Act  No.  45,  of  1896,  Sec.  14;    49  An.  618. 

Hence,  it  is  competent  for  the  council  to  prohibit  the  sale  of  per- 
ishable food  commodities  in  the  railroad  depots  or  landings  of 
the  city,  except  such  sales  of  the  articles  in  the  unbroken  pack- 
ages in  which  the  articles  are  imported  into  the  State. 

The  ordinance  as  one  intended  to  prevent  the  conversion  of  the  rail- 
road depots  and  landings  into  places  for  the  offering  and  sale  of 
perishable  food  commodities  is  not  to  be  annulled  for  alleged 
oppressiveness  or  unreasonableness,  and  the  exception  removes 
any  incompatibility  between  the  ordinance  and  the  commerce 
provision  of  the  Constitution  of  the  United  States.  Const.,  Art 
1,  Sec.  8;    Brown  vs.  Maryland,  12  Wheaton,  p.  486. 

State  V8,  Davidmmf  p.  1297. 
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Plaintiff,  bolder  of  certain  jadgments  against  the  city  of  New  Ortoana, 
attacks  certain  items  of  expenditure  found  on  the  city  budget 
for  1898  as  being  illegal,  demands  that  same  be  stricken  there- 
from and  that  his  own  judgment  be  placed  thereon  in  their  stead, 
to  be  paid  by  preference  in  full.  Exception  of  no  cause  of 
action  disclosed,  filed  to  his  petition,  sustained. 

Fernandez  vs.  Mayor  and  Council^  p.  485. 

Holders  of  claims  against  the  city  of  New  Orleans,  by  the  l^ws  and 
ordinances  under  which  the  claims  were  created,  entitled  to  pay- 
ment only  from  and  out  of  the  funds  appropriated  to  payment 
of  such  claims,  are  not  entitled  to  an  absolute  judgment  against 
the  city.    Johnson  vs.  The  City  of  New  Orleans,  46  An.  714. 

Assuming  that  the  funds  applicable  to  the  payment  of  claims  of  par- 
ticular years  out  of  the  taxes  of  those  years  should  have  been  ille- 
gally diverted  and  misapplied  to  the  payment  of  the  claims  of  later 
years,  the  effect  thereof  would  not  be  to  transform  the  mass  of 
these  qualified  creditors  into  general  creditors  with  the  right  to 
obtain  abso]ute,general  judgments  against  the  city — nor  authorize 
any  particular  one  of  these  creditors  to  obtain  such  a  judgment 
giving  him  superior  rights  to  which  he  would  not  be  entitled. 

Johnson  vs.  CVfy,  p.  920. 

Sbb  Constitution.' 

If  there  be  other  points  or  defences  in  a  case  upon  which  its  decision 

may  well  turn,  the  court  will  pretermit  an  expression  of  opinion 

upon  a  constitutional  question  that  may  have  been  set  up  as  a 

matter  of  defence. 
The  civil  service  law  adopted  for  the  city  of  New  Orleans  includes 

within  the  scope  of  the  civil   service  all  positions   (except  that 

of  chief  engineer)  in  the  fire  force  only. 
It  leaves  untouched  by  the  civil  service  other  positions  not  clearly 

within  the  meaning  of  the  words  '*  fire  force." 
As  to  such  other  positions  the  fire  board  may  appoint  and  promote 

independently  of  the  civil  service. 
The  position  of  secretary -treasurer  of  the  fire  board  held  not  to  be 

included  within  the  meaning  of  the  term  ''  fire  force  "  as  used 

in  the  statute. 

City  V8,  Board  of  Fire  Commissioners^  p.  1000. 
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An  ordinance  of  the  Oity  Oonncil  declaring  a  penalty  for  non-com '^ 
pliance  with  an  order  given  by  an  officer  of  the  Board  of  Health 
to'  repair  any  vanlt  fonnd  leaky,  which  fails  to  cast  npon  any 
particular  person  or  persons  the  duty  of  making  the  repairs,  is 
too  yagne  and  uncertain  to  be  made  the  basis  of  a  penal  or 
criminal  action.  State  V8.  Forman,  p.  1022. 

An  ordinary  action  of  a  judgment  creditor  of  the  city  of  New  Orleans 
attacking  the  1897  annual  city  budget  subsequent  to  its  approval 
by  special  ordinance,  and  also  the  1898  budget  six  months  prior 
to  its  preparation  and  presentation,  discloses  no  cause  of  action. 

Foy  et  al8,  vs.  Mayor  and  Oouncilj  p.  1074. 

An  ordinance  of  the  City  Oouncil  of  the  city  of  New  Orleans  which 
requires  corporations  operating  street  electric  cars  within  the 
limits  of  the  city,  upon  tracks  laid  down  in  the  public  streets 
thereof,  to  water  their  tracks  so  as  to  effctually  lay  the  dust 
within  its  tracks,  is  a  legal  exercise  of  the  police  power  of  the 
city.  Such  an  ordinance  tends  to  promote  the  comfort  and 
convenience  of  passengers  and  the  health  and  comfort  of  the 
inhabitants  of  the  city. 

It  is  neither  indefinite  nor  unreasonable. 

State  V8.  Railroad  Company,  p.  1189. 

The  power  to  fix  places  for  the  sale  of  food  commodities  for  the 
daily  wants  of  the  community  exerted  by  ordinances  establishing 
the  markets  and  prohibiting  sales  of  such  commodities  else- 
where, is  a  municipal  function  vested  by  the  charter  in  the  city 
of  New  Orleans.     Act  No.  45,  of  1896,  Sec.  14;    49  An.  618. 

Hence,  it  is  competent  for  the  council  to  prohibit  the  sale  of  per- 
ishable food  commodities  in  the  railroad  depots  or  landings  of 
the  city,  except  such  sales  of  the  articles  in  the  unbroken  pack- 
ages in  which  the  articles  are  imported  into  the  State. 

The  ordinance  as  one  intended  to  prevent  the  conversion  of  the  rail- 
road  depots  and  landings  into  places  for  the  offering  and  sale  of 
perishable  food  commodities  is  not  to  be  annulled  for  alleged 
oppressiveness  or  unreasonableness,  and  the  exception  removes 
any  incompatibility  between  the  ordinance  and  the  commerce 
provision  of  the  Constitution  of  the  United  States.  Const.,  Art 
1,  Sec.  8;   Brown  vs.  Maryland,  12  Wheaton,  p.  436. 

State  VB,  Davidson,  p.  1297. 
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The  validity  vel  non  of  the  ordinance  under  which  the  defendant 
was  fined,  gave  rise  to  the  issues  inyolved. 

The  ordinary  use  of  property  can  not  be  interfered  with  by  assuming 
that  it  is  a  nuisance  per  8e. 

State  V8,  Marshall^  p,  1176. 

There  are  few  uses  of  property  that  are  nuisances  per  se, 

A  use  which  is  not  necessarily  a  nuisance  is  not  to  be  treated  as  a 

nuisance. 
A  municipality  is  without  power  to  suppress  that  which  it  may  regu- 
late. 

State  va.  Owen^  p.  1181. 


ON  REHEARING. 

When  the  testamentary  disposition  in  favor  of  two  or  more  legatees 
to  be  paid  from  the  fund  specified  deemed  by  the  testator  to  pay 
all  legatees,  but  which,  when  he  dies,  proves  insufficient,  the 
rule  of  proportional  distribution  between  the  legatees  will  not 
apply  when  the  terms  of  the  disposition  plainly  manifest  the  tes- 
tator's intention  that  his  wife,  named  first,  shall  be  paid  by 
preference  from  the  fund.     Civil  Code,  Arts.  1712,  1635. 

Succession  of  Shaffer ^  p.  601. 

OWNERSHIP. 

The  owner  whore  covers  his  property  owes  to  the  party  evicted  the 
taxes  paid  and  the  value  of  useful  improvements  made  by  bim 
which  have  augmented  the  value  of  the  property.  C.  C,  Arts. 
508,  3458;  16  La.  814;  38  An.   744. 

The  evicted  party  in  bad  faith  owes  rents  from  the  b^^inning  of  bis 
possession.  7  N.  S.  .112;  12  Rob.  256;  3  An.  258;  C.  C,  Art. 
3453. 

The  possessor  under  a  title  void  on  its  face,  because  violative  of  a 
prohibitory  law,  can  not  claim  the  protection  accorded  by  law  to 
purchasers  and  mortgagees  who  acquire  on  the  faith  of  the  title 
conveying  ownership  placed  on  record  by  the  owner.  8  N.  S. 
227;  19  La.  362;  1  An.  286;  47  An.  49. 

Beaulieu  vs.  Jfonta,  p^  732. 
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While  parol  evidence  is  admissible  to  correet  an  error  in  the 
description  of  property  mortgaged;  yet  a  special  demand  ta 
correct  should  be  made,  and  correct  description  of  the  property 
shoald  be  set  forth  as  part  of  the  demand  to  correct. 

The  prayer  for  general  relief  does  not  supply  failure  to  ask  for  an 
amendment  of  the  mortgage  of  property  incorrectly  dscribed. 

Murphy  vs,  Robinson,  p.  213. 

PARTITION. 

When  parties  to  a  litigation  have  agreed  among  themselves  as  welf 
as  by  order  of  court  that  the  credit  portions  of  the  purchase- 
price  should  be  represented  by  notes  of  the  purchaser  secured* 
by  special  mortgage  and  vendor's  privilege  on  the  property" 
sold,  the  purchaser  although  one  of  the  heirs  in  a  partition  suit 
can  not  refuse  to  comply  with  that  portion  of  the  bid. 

Granting  that  an  heir  in  a  partition  suit  who  becomes  a  purchaser 
at  the  partition  sale  could  not  be  called  upon  to  pay  the  cash 
price  of  the  bid,  that  faCf;  would  not  justify  such  purchaser  in 
asking  a  title  to  the  property  purchased  unless  such  purchaser 
executed  simultaneously  the  notes  called  for  by  the  conditiona 
of  the  sale. 

Young  et  ala.  vs.  Sheriff  et  als,,  p,  12.. 

Plaintiff  in  a  partition  suit,  who  has  cited  a  number  of  co-defendants 
as  owning  certain  designated  interests  in  the  property  sought  to 
be  divided,  has  no  legal  reason  to  complain  that  one  of  the 
defendants,  after  denying  that  the  interest  of  one  of  her  defend- 
ants  was  as  large  as  had  been  stated  in  the  partition  should, 
under  an  agreement  with  that  co-defendant,  have  discoutiaued 
(under  reservation  of  her  rights)  her  opposition  on  that  point,  and 
permitted  the  partition  to  proceed  on  the  basis  alleged.  Con- 
testant could  not,  thereafter,  attack  generally  the  partition,  on 
the  ground  that  that  particular  party  had  been  assigned  too  large 
an  interest.  The  partition  as  made  would  stand,  though  the  two 
parties  might  have  to  adjust  rights  dehors  the  partition  between 
themselves.  If  plaintiffs  obtain  all  they  are  entitled  to,  they 
have  no  legal  concern  as  to  how  the  other  parties  to  the  litiga- 
tion may  settle  their  relative  differences. 

Benton  vs.  Sentell,  p,  869. 
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PABTNEBSHIP. 

Oar  code  declares  that  a  partnership  may  be  dissolved  for  the  breach 
of  one  of  its  obligations. 

It  declares  that  it  may  be  dissolved  for  just  cause  without  furnishing 
any  interpretation  of  that  term.  Hence  it  is  a  question  for  the 
courts  to  determine. 

Partnership  is  essentially  a  relation  of  mutual  trust  and  confidence, 
and  when  they  cease  the  engagement  is  virtually  at  an  end. 

One  of  the  members  of  an  ordinary  planting  partnership  having 
failed  or  refused  to  comply  wich  the  terms  of  his  engagement  to 
furnish  his  proportionate  share  of  the  funds  necessary  to  carry 
the  planting  operations  to  completiout  violates  one  of  the  essen- 
tial obligations  of  the  contract  and  gives  to  the  other  partner 
just  ground  for  annulling  it. 

Breaux  vs,  Le  Blane^  p,  228. 

Where  a  copartnership  agreement  provides  that  in  event  of  disagree- 
ment between  the  copartners,  a  third  person  (named),  who  fur- 
.nishes  the  capital  upon  which  the  business  is  conducted,  should 
take  possession  of  the  affaire  of  the  firm,  one  of  the  parties  sued 
by  the  other  for  liquidation  is  without  cause  of  complaint  that 
the  court  should,  on  rule  to  show  cause  taken  in  the  pending  suit, 
appoint  such  third  person  liquidator. 

Newman  V8.  Schminke,  p,  516. 

PABTY  WALL. 

The  wall  built  by  plaintiff  was  made  a  common  wall  by  the  owners  of 
the  lot  adjacent,  who  used  it  as  one  of  the  sides  of  their  build- 
ing. 

The  trespass  and  encroachment  charged,  in  that  plaintiff  had  ex- 
ceeded by  about  two  incnes,  the  nine  inches  allowed  to  one  who 
builds  a  wall  on  a  dividing  line,  was  not  sustained. 

The  defendants  having  made  use  of  the  wall  as  a  support  for  their 
own  building  are  indebted  for  one -half  of  the  cost  of  construc- 
tion. 

The  intervenors,  an  insurance  company,  were  subrogated  to  the 
right  of  plaintiff,  when  it  paid  plaintiff  the  value  of  one- half  of 
the  old  party  wall,  which  had  not  been  insured. 

An  amount  equal  to  the  value  of  the  old  wall  was  allowed  to  the  in- 
tervener in  accordance  with  decree  in  Monteleone  vs.  Insurance 
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PARTY  WALL— Continued. 

Company,  47  An.  156.  The  remainder  due  by  the  defendants  tp 
plaintiff  is  an  amonnt  to  which  plaintiff  has  a  right,  it  being  for 
costs  of  constmction  to  which  interveners  had  not  been  sabro  - 
gated,  as  it  was  additional  cost  of  the  new  walL 

Monteleone  vs,  Harding  et  al.,  p,  1147. 


PAYMENT. 

An  imputation  of  payment,  majde  at  the  time  that  the  insolvent 
debtor  paid,  in. part,  his  indebtedness  to  a  senior  mortgage  cred- 
itor, can  not  snbseqnently  be  recalled  and  changed  to  the  pre- 
judice of  the  junior  mortgage. 

1V>  the  extent  that  payment  is  made  a  mortgage  is  annulled. 

It  is  not  possible  to  give  new  life  to  the  part  annulled  and  thereby 
lessen  the  chances  of  recovery  on  the  junior  mortgage. 

BiMigni  V8.  Wartelle,  p.  128. 


PETITORY  ACTION. 

When  by  the  consent  of  the  owner  of  property  the  legal  title  thereto 
has  been  placed  in  the  name  of  one  of  his  creditors,  under  an 
agreement  that  he  should  hold  the  same  until  the  ankount  due 
him  should  be  paid,  the  owner  has  no  right  to  ignore  the  latter 's 
right  of  detention  until  a  balancing  of  accounts  had  been  had, 
and  by  and  through  a  petitory  action  recover  both  the  property 
and  the  rents,  leaving  her  own  debts  unpaid. 

Talle  et  als.  V8.  de  Monasterio  et  ala,,  p.  940. 


PHYSICIANS. 

In  fixing  the  value  of  fees  due  by  a  succession  for  professional 
services  of  physicians,  the  court  is  justified  in  taking  into  con- 
sideration the  value  cf  the  succession. 

The  claim  that  from  the  moment  more  than  one  physician  >s  called 
in  and  attends  regularly  upon  a  case,  every  visit  made  by  every 
physician  employed  takes  rank  a?  a  *' consultation,"  can  not  be 
listened  to.     Succession  of  Duclos,  11  An.  407. 

Succession  of  Haley,  p,  840. 
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PLEADING. 

When  an  action  is  met  by  an  exception  of  no  caase  of  action  leveled 
at  the  snit  in  its  entirety,  it  will  not  be  sustained  if  the  plaintiff 
have  a  ri^ht  of  action  on  any  branch  of  its  case. 

A  bank  to  whom  its  own  certificate  of  deposit  has  been  presented 
for  payment  by  another  bank,  to  whom  it  had  been  forwarded 
for  collection  by  a  third  holder  thereof,  can  not,  when  it  has 
refused  payment  and  declined  to  return  the  certificate  to  the 
agency  bank  from  whom  it  had  obtained  possession  through  pre- 
sentation for  payment,  have  dismissed  an  action  brought  by  the 
latter  to  obtain  either  payment  of  the  certificate  or  its  retam  to 
the  agent  on  an  exception  that  the  plaintiff  has  no  right  of  action. 

Bank  V8.  Banky  p.  528. 

PLEADING   AND   PRACTICE. 

The  plaintiff  suing  on  the  commutative  contract  can  recover  for 
partial  performance,  but  the  measure  of  recovery  is  necessarily 
not  the  contract  price,  but  the  benefit  the  proof  shows  the 
defendant  derived  from  the  partial  performance.  3  La.  1 ;  4  La. 
465 ;  7  La.  184. 

An  attachment  will  not  lie  of  funds  brought  within  the  jurisdiction  of 
this  court  to  pay  the  debt  binding  on  the  attaching  creditor  and 
which  payment  he   seeks  to  defeat  by  his  attachment. 

Taylor  va,  Almanda  &  Bto.\  p.  351. 

The  truth  of  plaintiff's  averments  being  admitted  by  the  exception  of 
no  cause  of  action,  to  warrant  a  dismissal  of  the  action  it  must 
appear  that  the  allegations  admitted  true  are  all  disposed  of  by 
the  effect  of  the  plea. 

He,  defendant,  for  the  hearing  having  admitted  certain  alleged  rigbti 
(without  passing  upon  the  question  of  their  validity  at  this  time) 
the  court  holds  that  the  trial  of  the  asserted  rights  of  plaintiff, 

■ 

as  against  defendant's  title,  may  be  had  under  the  pleadings. 
The  deed  annexed  by  plaintiff  to  its  petition  setting  forth  defendant's 
rights  of  servitude  (disputed  by  plaintiff)  gives  rise  to  questions 
which  may  be  determined  in  this  litigation.  If  defendants  have 
a  servitude,  it  is  to  the  interest  of  all  concerned  that  it  be 
localized;  its  character  determined  and  limit  fixed.  This  can  be 
ad  well  done  now  under  the  pleading  as  at  another  time  ander 
other  pleading. 
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JSAIMlSrO  AND  PRAOnOE— Owtinwed. 

de  multiplicity  of  actions  are  not  forced.     It  is  even  a  maxim  that 
xnterest  reipublicw  ut  git  finis  litium. 

Middlesex  Banking  Co,  vs,  Niemeyer  &  Darragh,  p.  765. 

n  case  a  promissory  note  is  ezecated  without  any  consideration  ac- 
tually passing  from  maker  to  the  payee,  and  as  an  accommodation 
to  the  payee,  for  the  express  purpose  of  enabling  the  latter  to 
pledgee  same  as  collateral  security  for  an  anticipated  indebtedness 
to  a  third  person  in  pursuance  of  an  agreement  to  that  effect, 
same  in  the  hands  of  the  latter  can  be  realized  upon,  against  the 
maker  to  the  extent  of  the  secured  indebtedness  of  the  payee 
and  pledgor  and  no  further. 
The  forbearance  of  the  creditor  to  institute  suit  against  his  principal 
debtor  for  the  recovery  of  the  amount  due  him  is  not  such  a 
prolongation  of  the  terms  granted  to  the  principal  debtor  as  will 
operate  the  discharge  of  a  surety,  in  case  he  has  not  given  his 
consent  thereto,  as  the  Code  contemplates. 

Forstall  vs,  Fussell  et  als.,  p.  249. 
Forstall  vs.  Fussell etals,^p,  256. 

The  contract  of  pledge  was  made  to  cover  the  fee  of  attorney  for 
professional  services  rendered  by  pledgee's  attorney  in  court, 
and  for  his  services  rendered  out  of  court,  in  all  matters  apper- 
taining to  the  securities  pledged. 
The  debtor  after  it  had  failed  to  meet  and  pay  its  indebtedness  at 
maturity  of  its  obligation,  was  indebted  for  the  fee  of  the  credi- 
tor's attorney,  on   the   amounc  realized   and   credited   on   the 
pledgee's  claim  from  the  sales  of  the  pledged  property. 
The  effect  of  plaintiff's  default  in  its  payment  was  suspended  during 
the  delays  granted  to  plaintiff  after  default.      No   fee  is  due  on 
collections   made   during  that  time.       Sale   being  a  condition 
precedent  to  the  fee,  no  amount  is  due  as  a  fee  on  the  collec- 
tions made  on  the  securities  (without  sales) . 
The  rale  as  above  indicated  applies  to  the   commission   claimed   to 

pay  the  creditor's  special  agent. 
The  bank,  by  the  fact  that  it  closed  its  doors  and  suspended  pay- 
ment, did  not  cause  to  mature  all  its  unmatured  obligations.  It 
was  not  a  case  of  judicially  fixed  insolvency.  In  consequence  no  fee 
and  commission  are  due  on  the  assumption  that  the  debt  had  be- 
come matured  by  the  debtor's  insolvency. 
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Tbe  special  a^ent  of  defendaate  nnder  the  contnu^     vr^m   nx 
epeeud  agent  of  the  i^aiiitiff  as  well.      He   owed     at    clotj  Vi  a| 
principal,  the  defendants.     If  there  was  any  oblismtlon  to  repxl 
and  g^Ye  notice  of  sales  to  the  plaintiff  debtor,  it  ^va^B  dine  br  !?| 
pledgees  and  not  by  the  agent.    The  pledgees'  obli^^sL^ioiis  an  z\ 
some  req>ects  those  of  agents,  hot  the  pledgees,  urn    iriev'  of  i»| 
facts,  did  not  lose  the  right  to  fee  and  commission,  bocausf  l 
notice  was  giTon  by  them  to  the  pledgors  of  sales    intended,  r 
of  sales  made.     They  are  protected  by  the  terms  of  ^he  contrv: 
of  pledge.     The  bank  did  not  give  them  snch  evidexioe  of  prrp- 
aration  to  resnme  business  as  required  them  to  saspondl    nales  ^ 
bonds. 

The  sale  of  the  bonds  on  a  depreciated  market  was  permiasible  nnder 
the  terms  of  the  contract  plaintiff  chose  to  sign,  and    €>tiex9  k 
groond  for  a  set-off  sgainst  defendants'  claims. 

Plaintiff  haviog  in  part  succ^eeded  in  sustaining  its  injonctioii  is  iuk 
bound  for  any  fee  of  defendants'  attorneys  for  serricses  in  iSv- 
solving  tbe  injunction.  Baal;  m.  JPorsythy  p.  770. 

POLICE  JURY. 

The  police  jury  in  tbe  exercise  of  the  power  of  taxation  w^ith  wbiet 
it  is  clothed  uuder  tbe  Ck>n8titntion  and  laws,  met  by  the  diam 
of  a  municipal  corporation,  that  part  of  tbe  parish  hms  beet 
detached  and  added  to  the  municipal  corporation,  is  not  sus- 
pended in  tbe  exercise  of  tbe  power  of  taxation  by  each  ckmimof 
the  city,  but  may  levy  tbe  parochial  taxation  and  thns  present 
for  judicial  determination  tbe  conflicting  pretensions  of  tbe  citj. 
Constitution,  Arts.  249,  250  et  seg.;  Act  1892,  No.  105;  47  An. 
589. 

Tbe  prescription  of  personal  actions  can  not  be  applied  to  deprive  a 
political  corporation  of  the  function  of  taxation  vested  in  i(  by 
tbe  Constitution,  and  wbicb  tbe  corporation  can  not  sarrender. 

City  et  als.  vs.  Police  Jury,  p.  346. 

POSSESSION. 

Where  the  purchaser  has  actual  and  open  possession,  this  fact  pon 
original  owner  nnder  notice  of  necessity  of  bringing  his  action 
within  the  time  fixed,  in  default  of  which  the  bar  of  the  statoto 
applies. 
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PLEADING  AND  PRAOTICB— Cbnttntied. 

The  multiplicity  of  actions  are  not  forced.  It  is  even  a  maxim  that 
interett  reipublicm  ut  Ht  finis  litium. 

Middlesex  Banking  Co.  vs.  Niemeyer  A  Darragh,  p.  756. 

PLEDGE. 

In  case  a  promissory  note  is  ezecated  withoat  any  consideration  ac- 
tually passing  from  maker  to  the  payee,  and  as  an  accommodation 
to  the  payee,  for  the  express  purpose  of  enabling  the  latter  to 
pledge  same  as  colJateral  security  for  an  anticipated  indebtedness 
to  a  third  person  in  parsaance  of  an  agreement  to  that  effect, 
same  in  the  hands  of  the  latter  can  be  realized  upon,  against  the 
maker  to  the  extent  of  the  secured  indebtedness  of  the  payee 
and  pledgor  and  no  further. 

The  forbearance  of  the  creditor  to  institute  suit  against  his  principal 
debtor  for  the  recovery  of  the  amount  due  him  is  not  such  a 
prolongation  of  the  terms  granted  to  the  principal  debtor  as  will 
operate  the  discharge  of  a  surety,  in  case  he  has  not  given  his 
consent  thereto,  as  the  Oode  contemplates. 

FoTStall  vs.  Fussell  et  als.,  p.  240. 
Forstall  vs.  Fussell  etals.^  p.  256. 

The  contract  of  pledge  was  made  to  cover  the  fee  of  attorney  for 
professional  services  rendered  by  pledgee's  attorney  in  court, 
and  for  his  services  rendered  out  of  court,  iu  all  matters  apper- 
taining to  the  securities  pledged. 

The  debtor  after  it  had  failed  to  meet  and  pay  its  indebtedness  at 
maturity  of  its  obligation,  was  indebted  for  the  fee  of  the  credi- 
tor's attorney,  on  tlie  amount  realized  and  credited  on  the 
pledgee's  claim  from  the  sales  of  the  pledged  property. 

The  effect  of  plaintiff's  default  in  its  payment  was  suspended  during 
the  delays  granted  to  plaintiff  after  default.  No  fee  is  due  on 
collections  made  during  that  time.  Sale  being  a  condition 
precedent  to  the  fee,  no  amount  is  due  as  a  fee  on  the  collec- 
tions made  on  the  securities  (without  sales) . 

The  rale  as  above  indicated  applies  to  the  commission  claimed  to 
pay  the  creditor's  special  agent. 

The  bank,  by  the  fact  that  it  closed  its  doors  and  suspended  pay- 
ment, did  not  cause  to  mature  all  its  unmatured  obligations.  It 
was  not  a  case  of  judicially  fixed  insolvency.  In  consequence  no  fee 
and  commission  are  due  on  the  assumption  that  the  debt  had  be- 
come matured  by  the  debtor's  insolvency. 
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PLEDGE — Continued. 

The  special  agent  of  defendants  under  the  contract  was  not  the 
special  agent  of  the  plaintiff  as  well.  He  owed  a  doty  to  his 
principal,  the  defendants.  If  there  was  any  obligation  to  report 
and  give  notice  of  sales  to  the  plaintiff  debtor,  it  was  dae  by  the 
pledgees  and  not  by  the  agent.  The  pledgees'  obligations  are  in, 
some  respects  those  of  agents,  but  the  pledgees,  in  view  of  the 
facts,  did  not  lose  the  right  to  fee  and  commission,  because  no 
notice  was  given  by  them  to  the  pledgors  of  sales  intended,  or 
of  sales  made.  They  are  protected  by  the  terms  of  the  contract 
of  pledge.  The  bank  did  not  give  them  such  evidence  of  prep- 
aration to  resume  business  as  required  them  to  suspend  sales  of 
bonds. 

The  sale  of  the  bonds  on  a  depreciated  market  was  permissible  under 
the  terms  of  the  contract  plaintiff  chose  to  sign,  and  offers  no 
ground  for  a  set-off  against  defendants'  claims. 

Plaintiff  having  in  part  succeeded  in  sustaining  its  injunction  is  not 
bound  for  any  fee  of  defendants'  attorneys  for  services  in  dis- 
solving the  injunction.  Bank  vs.  Forsythj  p.  770. 

POLICE  JURY. 

The  police  jury  in  the  exercise  of  the  power  of  taxation  with  which 
it  is  clothed  under  the  Constitution  and  laws,  met  by  the  claim 
of  a  municipal  corporation,  that  part  of  the  parish  has  been 
detached  and  added  to  the  municipal  corporation,  is  not  sus- 
pended in  the  exercise  of  the  power  of  taxation  by  such  claim  of 
the  city,  but  may  levy  the  parochial  taxation  and  thus  present 
for  judicial  determination  the  conflicting  pretensions  of  the  cit^y. 
Constitution,  Arts.  240,  250  et  seq,;  Act  1892,. No.  105;  47  An. 
589. 

The  prescription  of  personal  actions  can  not  be  applied  to  deprive  a 
political  corporation  of  the  function  of  taxation  vested  in  it  by 
the  Constitution,  and  which  the  corporation  can  not  surrender. 

Gity  et  ala,  vs.  Police  Jury,  p.  846. 

POSSESSION. 

Where  the  purchaser  has  actual  and  open  possession,  this  fact  pnta 
original  owner  under  notice  of  necessity  of  bringing  his  action 
within  the  time  fixed,  in  default  of  which  the  bar  of  the  statute 
applies. 
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POSSESSION— Ooneintted. 

Defendant  has  the  right  to  stand  on  his  possession.     Plaintiffs  can 

not  force  him,  in  defence,  to  assume  the  attitude  of  plaintiff  in  a 

petitory  action. 
Instant  case  distinguished  from  Remick  vs.  Lang,  47  An.  922 ;  Blood 

▼s.   Negrotto,   47  An.    1182;  Johnson  vs.  Martinez,  48  An.  62; 

Hoyle  vs.  Athletic  Club,  48  An.  879;  Breaux  vs.  Negrotto,  48  An. 

428.  Russell  vs.  Lang^  p.  87. 

PRACTICE. 

Where  the  record  is  not  in  condition  to  close  the  controversy,, 
unless  there  is  manifest  reason  for  a  different  course,  the  court 
in  the  interest  of  all  parties  will  remand  the  cause. 

Landry  vs.  Sugar  Factory,  p,  542. 

This  court  will  not  remand  a  case  in  which  the  party  seeking  the 
remanding  has  had  full  opportunity  to  produce  his  testimony 
and  has  been  fully  heard,  least  of  all,  can  this  remanding  be 
directed  on  the  strength  oi  ex  parte  affidavits  filed  in  this  court 
charging  in  effect,  that  plaintiff  and  his  witnesses  swore  falsely 
and  that  defendants  were  subjected  to  a  conspiracy  to  defraud 
them  by  the  judgment  sought  and  obtained. 

If  these  affidavits  can  be  sustained,  the  defendant's  remedy  is  the 
action  to  annul  the  judgment,  the  result  of  fraudulent  practices. 
C.  P.,  Art.  607  et  seq. 

When  the  contract  for  the  purchase  of  logs  by  the  mill  owner  stip- 
ulates for  delivery  by  the  vendor  in  the  defendant's  boom ;  that 
the  mill  owner  will  saw  the  logs  in  a  reasonable  time,  and  pay 
for  them  according  to  the  mill  scale,  the  rights  of  the  "  logger  "* 
or  vendor  will  be  adjusted  by  the  number  of  logs  delivered  in 
the  boom ;  and  not  by  the  logs  claimed  to  have  been  sawed 
when  that  sawing  is  delayed  by  the  mill  owner,  and  the  logs 
are  not  sawed  for  months.    • 

Rowe  vs.  Lumber  and  Coal  Co.,  p.  1268. 

PRESCRIPTION. 

An  action  by  heirs  for  the  recovery  from  the  succession  of  their 
father  the  amount  of  their  interest  in  the  succession  of  their 
predeceased  mother  is  not  a  personal  action  prescriptible  by  ten 
years,  but  one  for  an  entire  succession,  which  is  prescriptible  by 
thirty  years.  White  et  al.  vs.  White,  p.  104. 
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Prescription  pleaded  against  a  privilege  or  mortgage  shoald  not  be 

permitted  to  be  urged  against  the  debt  wliich  the  privilegre  or 

mortgage    secures.     The  courts    should   not  extend   the    plea 

beyond  its  terms. 

Sueceasion  of  Haley ^  p.  840. 
See  Injunction. 

PROFESSIONAL  SERVICES. 

A  physician,  a  relative  of  an  aged  and  infirm  lady,  rendered  her  pro- 
fessional services  extending  through  several  years.  He  made 
no  charge  against  her  while  living,  but  was  told  by  her  she 
would  compensate  him.  Shortly  before  her  death  she  gave  into 
his  hands  five  thousand  dollars  in  cash.  He  says  this  was  a 
donation  to  his  wife ;  but  it  appears  to  have  been  received  by 
him  and  to  have  passed  under  his  administration  and  control- 
Under  the  circumstances  developed  by  the  evidence,  Held:  This 
was  the  compensation  she  referred  to  and  the  remuneration  he 
depended  on,  and  he  can  not  recover  on  a  large  claim  for  pro- 
fessional services  presented  or  asserted  for  the  first  time  after 

her  death. 

Estate  of  Littell,  p.  299. 

PROHIBITION. 

The  writ  of  prohibition,  as  its  name  imports,  is  one  which  cammands 
the  person  to  whom  it  is  directed  not  to  do  something  which  by 
the  suggestion  of  the  relator  the  court  is  informed  he  is  about 
to  do.  If  the  thing  is  already  done  it  is  manifest  that  the  writ 
can  not  undo  it,  for  that  would  require  the  performance  of  an 
affirmative  act ;  whereas  the  only  effect  of  the  writ  of  prohibi- 
tion is  to  suspend  all  action  and  prevent  further  proceeding  in 
the  prohibited  direction. 

State  ex  rel.  McLeod  <St  Co.  V8.  Judge^  p.  109. 

PROMISSORY  NOTES. 

When  the  promissory  note  to  the  maker's  order  is  transferred  by 
him  to  his  creditor  with  the  names  of  parties  placed  on  the  back 
of  the  note  while  in  the  maker's  hands,  the  holder  acquiring 
with  full  knowledge  that  the  names  of  such  parties  were  thus 
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placed  on  the  note  for  the  accommodation  of  the  maker,  they 
will  be  regrrded  as  anreties  for  the  maker,  and  not  as  endorsers 
in  the  sense  of  the  law  merchant.  Story  on  Promissory  Notes, 
Sees.  133,  134,  188;  1  Randolph  Negotiable  Paper,  829,  831,  832 
and  834;  4  Rob..  161;  10  La.  374;  4  An.  273;  95  U.  S.  90,  and 
line  of  decisions  in  the  Digest;  1  Hennen,  p.  172,  No.  1. 
As  sureties  of  several  for  the  same  debt,  defendants  primarily  liable 
in  8olido  are  entitled  to  a  division  of  the  debt  so  as  each  shall 
respond  for  his  share  or  part  of  the  debt,  unless  they  have 
renounced  the  benefit  of  division,  and  on  being  sued  demand 
snch  division.  C.  C,  Arts.  3049,3050;  4  An.  273;  9  An.  423; 
12  An.  630. 

Bank  vs.  Muller  et  aU.,  p.  1278. 

PUBLIC  USE. 

Property  once  dedicated  to  public  use  is  extra  commercta  and  inalien- 
able by  seizure  and  sale  under  execution  against  a  municipal 
corporation,  unless  it  is  made  affirmatively  and  clearly  to  appear 
that  its  use  had  been  abandoned  or  lost  by  wm'tMer. 

City  vs.  Werlein^p.  1251. 

RECEIVER. 

Where  an  ex  parte  order  is  granted  appointing  a  receiver,  it  is  not 
the  proper  practice  for  a  complaining  creditor  to  appeal  directly 
from  such  order. 

The  correct  course  to  pursue  is  for  such  creditor  to  appear  in  the 
cause  and  move  that  the  order  be  vacated  and  set  aside,  or  take 
a  rule  to  set  aside  and  vacate,  and  if  the  motion  be  refused,  or 
the  rule  denied,  to  appeal  from  the  decision,  and  such  appeal,  if 
suspensive,  would  stay  further  proceedings  in  the  receivership 
and  hold  matters  in  statu  quo  pending  the  appeal. 

Appeal  by  creditor,  whose  claim  exceeds  two  thousand  dollars,  from 
order  appointing  receiver  and  staying  proceedings  against  insol- 
vent corporation.  Motion  to  dismiss  appeal  on  ground  that 
assets  of  corporation  do  not  equal  two  thousand  dollars  in  value 
— Held:  That  the  question  of  jurisdiction  is  determined  by 
amount  of  creditor's  claim  on  which  the  right  of  action  is  sus- 
pended rather  than  by  the  sum  of  the  assets  as  shown  by  the 
schedule. 
93 
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Further  motion  to  dismiBs,  on  fi^ronnd  that  the  appeal  will  not  lie 
from  order  appointing  receiver  as  herein  made — Heid-  The 
appeal  does  lie,  differentiating  the  case  from  Brewing  Compsny 
vs.  Judge,  46  An.  100,  and  Harrod  vs.  Sewerage  Company,  40 
An.  1595. 

There  is  no  direct  authority  of  law  for  appoietment  of  receiver  as 
herein  made  and  for  the  order  staying  proceedings  against  the 
corporation,  and  the  facts  and  exigencies  of  the  case  do  not 
bring  it  within  the  category  of  cases  where,  under  their  inher* 
ent  powers,  such  appointments  have  been  made  by  the  courts  In 
aid  of  their  jurisdiction  as  a  conservatory  process  incidental  to  a 
main  demand. 

In  re  MoBSj  Limited^  p.  789. 

I 
I 

I 

I  RECORDBRS. 

■ 

The  office  of  Recorder,  under  the  Constitution  of  1879,  was  not  a 
constitutional  office.     46  An.  880. 

The  existing  Constitution  as  to  those  Recorders  now  in  office  is  not 
retrospective. 

The  statutory  office  of  Recorder,  under  the  Constitution  of  1879,  as 
to  those  previously  elected  to  that  office,  continue  to  be  a 
statutory  office  under  the  existing  Constitution. 

The  authority  of  the  municipal  council  to  organize  a  tribunal  to  try 
the  issues  raised  continues  as  it  was  prior  to  the  existing  Con- 
stitution. 

Ex  rel.  Recorder  V8.  Judgey  p.  655. 

RECONVENTIONAL   DEMAND. 

The  only  judgment  that  can  be  rendered  against  the  plaintiff  absent 
when  the  case  is  called  for  trial,  unless  there  is  a  reconven- 
tional  demand,  is  one  of  non-suit.  C.  P.,  Arts.  586,  491;  8, An. 
660;  4  An.  165;  86  An.  'S9S. 

If  the  reconventional  demand  is  filed  after  the  term  begins,  and  on 
the  day  fixed  for  trial  the  plaintiff  being  absent,  he  should  be 
notified,  especially  as  under  the  rules  of  the  court  when  issue  is 
joined  after  the  term  begins  the  adverse  party  is  entitled  to 
notice ;  the  spirit  of  the  rule,  at  least,  and  obvious  justice  requires 
notice  to  an  absent  plaintiff  of  the  issue  made  on  the  very  day  of 
trial  in  plaintiff's  absence  changing  the  character  of  the  action. 
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No  each  notice  being  i^ven,  and  the  cause  tried  atid  judgment  given 
against  the  absent  plaintiff  on  such  charged  issue,  theire  is  the 
basis  to  annul  the  judgment  and  reinstate  the  case  for  trial.  O. 
P.  607;  5  R.  128;  3  An.  646. 

Oity  vs.  Le  BourgeoU^  p.  591. 

RIGHT  OF  WAY. 

A  telephone  company,  through  its  employees,  had  been  placed  in 
possession  of  a  line  of  w^y,  and  of  telephone  posts  upon  the 
property  of  another,  which  it  would  have  had  really  the 
legal  right  to  possess  under  expropriation  proceedings  properly 
conducted.  It  had  obtained  the  same,  however,  without  the 
consent  of  the  owner  or  any  order  of  court.  A  prayer  by  the 
owner  for  the  removal  of  the  posts  will  not  be  granted  when  the 
evidence  establishes  the  fact  that  the  company  would  be  entitled 
to  have  the  same  line  re-established  as  its  right  of  way,  and 
the  posts  immediately  replaced  in  the  same  position.  The  com- 
pany, however,  will  be  compelled  to  pay  the  value  of  the  right  of 
way  and  damages  for  the  illegal  invasion  of  the  owner's  right 
of  property. 

Fuaelier  V8,  Telephone  a7^  Telegraph  Company^  p.  790. 

A  vendor  having,  by  warranty  doubtfully  recorded,  undertaken  to 
sell  an  undivided  fifth  interest  in  a  plantation  when  his  real  in- 
terest was  less,  any  interest  therein  which  the  vendor  should 
thereafter  acquire,  up  to  the  extent  of  the  interest  conveyed, 
would  at  once,  without  any  act  between  the  parties,  enure  to 
the  benefit  of  the  vendee.  A  declaration  in  the  act  of  sale  as  to 
how  he  had  acquired  the  thing  sold  would  be  merely  descriptive, 
and  not  limit  the  extent  of  the  thing  sold  or  the  warranty. 

A  quit- claim  deed  reaches  only  to  interests  actually  owned  at  that 
time  by  the  party  executing  it;  it  is  of  no  effect  whatever  as  to 
interests  already  gone. 

A  husband  uniting  with  his  wife  in  executing  a  quit -claim  deed  is 
estopped  from  attempting  thereafter  to  acquire  by  seizure  (as  a 
creditor  of  his  wife's  succession)  rights  which  she  had,  with  his 
consent,  voluntarily  surrendered. 

BenUm  &  Milliken  V8,  Sentell,  p.  869. 
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RESPITE. 

It  is  proper  practice  to  test  by  rale  to  show  caase  whether  or  not 
the  preliminary  orders  in  proceedings  for  respite  were  provi- 
dently issued,  and  if  found  not  to  be  so,  for  the  jadge  to  season- 
ably revoke  the  same. 

An  agreement  nnder  which  one  party  advances  all  the  capital 
needed  by  another  to  conduct  a  certain  business,  and  whieli 
stipulates  that  in  event  he  disapproves  of  the  management  of 
the  business  he  may  take  possesion  of  the  same,  assumlne^  all 
liabilities,  is  not  a  nudum  pactum. 

Agreements  and  covenants  which  parties  make  between  themselves 
must  control  in  all  things  not  contrary  to  law  and  good  morals, 

Schminke  dk  Newman  vs,  Oreditora,  p.  511. 

RES  ADJUDIOATA. 

The  court  in  the  first  suit  decided,  as  to  plaintiff's  demand,  that  he 

(plaintiff)  had  no  cause,  of  action  to  compel  the  defendant   to 

sign  a  contract  of  lease  and  rent  notes. 
This  ruling  did  not  conclude  the  plaintiff  from  prosecuting  suit  for 

any  right  not  necessarily  covered  by  the  ruling. 
Where  the  judgment  does  not  decide  certain  issues,  and  this  is  made 

manifest  by  the  decree  itself,  the  decision  will  not  support  the 

plea  of  res  adjudicata, 

Laroussini  vs.  Werleinj  p.  687. 

A  judgment  of  non-suit  does  not  support  a  plea  of  res  adjudicata. 

Johnson  vs,  CUy^  p.  920. 

■ 

SALE. 

Where  the  probate  court  has  granted  an  order  for  the  sale  of  ^'  all 
the  property  of  a  succession,"  a  commission  to  sell,  directed  to 
the  sheriff,  which  follows  the  wording  of  the  order,  is  not  null 
because  it  fails  to  give  specific  descriptions  of  the  properties  to 
be  .  sold  under  the  order  in  the  body  of  the  commission.  The 
sheriff  is  authorized  to  have  recourse  for  descriptions  to  certified 
extracts  from  the  inventory  of  the  succession  on  file  in  the  court. 

A  sale  is  not  attackable  because  the  sheriff,  in  his  proces  verbal  of  a 
particular  sale,  annexes  thereto  a  certified  extract  of  the  inven- 
tory containing  the  description  of  a  particular  piece  of  property 
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and  a  printed  copy  of  the  advertisement  under  which  the  sale 
was  made,  and  after  detailing  the  varions  steps  in  the  execution 
of  the  commission  of  sale  in  his  hands,  refers  to  the  annexed 
extracts  from  the  inventory  and  the  printed  advertisement  as 
being  descriptive  of  the  property  sold  and  adjadicated. 

Ingram  et  ala.  vs,  Larouasinij  p.  69. 

Where  the  true  object  of  a  sale  with  the  right  of  redemption  was  to 
secure  an  existl ag  indebtedness,  the  court  called  upon  to  inter- 
pret and  give  effect  to  the  agreement ^  properly  held  the  parties 
to  their  intention  by  decreeing  the  title  asserted  not  one  from 
which  ownership  resulted,  but  as  a  kind  of  security  for  the  debt 
due. 

But  to  effectuate  this  security  the  sale  was,  for  this  purpose,  a  ceding 
away — a  transfer,  a  conveyance — of  the  fee  of  the  estate  by  the 
vendor  to  the  vendee  to  that  extent  that,  after  the  appropriate 
registry  thereof,  the  vendor  could  neither  sell  nor  mortgage  to 
another  the  same  property,  to  the  prejudice  of  his  vendee.  And, 
if  this  be  so,  it  follows  that  neither  could  rights  attach  thereoh 
by  operation  of  law,  like  a  legal  or  judicial  mortgage,  to  his 
prejudice.  DavU  V8.  Kendall^  p,  1121. 

SALE,  SHERIFF'S. 

The  adjudication  carries  to  the  purchaser  at  the  sheriff's  sale  the 
imm  >vable  and  all  its  appurtenances,  including  its  fruits  pending 
the  seizure  in  the  control  or  possession  of  the  sheriff  at  the  date 
of  the  adjudication. 

But  the  adjudication  does  not  pass  to  the  purchaser  an  action  of 
damages  to  the  land  for  trespasses  committed  or  for  value  of 
trees  converted  by  the  trespasser^  prior  to  the  acquisition  of  title 
by  the  purchaser,  and  in  this  connection  the  analogies  of  the  law 
in  reference  to  the  rights  of  the  execution  creditor  have  pertin- 
ence.    C.  P.,  Art.  656;    30  An.  524,  984;    82  An.  1045. 

The  contract  by  which  the  owner  confers  on  another  the  privilege  of 
cutting  wood  on  the  owner's  land  does  not  permit  creditors  of 
the  owner  from  seizing  the  land — least  of  all,  when  the  creditor 
seizes  under  the  equivalent  of  a  mortgage  with  the  *<pact  denon 
alienando^^  duly  recorded  and  the  seizure  terminates  the  right  to 
cut  wood  under  such  contracts.     R.  S.  S.  351,  354;    31  An.  278. 

Frank  V8,  Magecj  p.  1066. 
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SEPARATION  FROM  BED  AND  BOARD. 

A  wife  having  saed  her  husband  for  a  separation  ot  i>o<i  and  boar: 
grounded  upon  abandonment,  Ihe  hnsband  w^ts    samznoned  ac- 
cording to  law  to  return  to  the  matrimonial  domioile,  and  ic^ 
mediately  complied  with  the  order,  whereupon    tilxG  ^vcrlfe  left  t}^ 
house  and  went  to  reside  with  her  father.     Tiie  r^&tam  of  th^ 
husband  was  evidently  bona  fide,  and  not  coloirAble  to  pat  as 
end  to  the  suit.     The  wife  then  filed  a  supplementai  petitiOD. 
averring  cruel  treatment  and  want  of  support  hjr  iaer  linsband. 
The  court  found  these  allegations  to  be  not  well  founded^  and 
the  real  source  of  complaint  to  be   differences     between  her 
parents,  who  had  gone  to  reside  with  their  daug^liter  and  her 
husband.    There  was  no  reason  to  suppose  that  tbe  bnsband 
through  his  conduct  intended   to  wound  the  feelins^s  and  sensi- 
bilities of  his  wife.     Her  first  duty  was  to  her  hu8ban<i.      Differ- 
ences between  the  husband  and  the  wife's  parents,  in  -which  the 
wife  sides  with   the  •  latter,  furnish  no  ground  for  separation. 

Lane,  Wife^  v».  Bursha,  Huaband,  j>,  276. 

The  wife  obtained,  a  judgment  of  separation  from  bed   and  bosLrd, 
bat  did  not  apply  for  alimony  prior  to  the  judgment. 

After  judgment  of  separation  from  bed  and  board,  proceeding  6y 
rule  for  alimony,  being  an  accessory  to  the  principal  demand,  is 
permissible.  Pension  is  due  during  the  marriage.  The  mar- 
riage ties  are  not  dissolved  by  the  decree  of  separation  from 
bed  and  board. 

State  ex  reL  Stuart  vs.  Judge  and  Burkhardt,  p.  559. 

SEQUESTRATION. 

The  writ  of  sequestration  is  intended  as  a  protective  and  preventive, 
not  a  compulsory,  remedy.  Parties  using  it  for  coercive  pur- 
poses to  effect  payment  of  claims  due  them,  by  threats  of  injozy 
and  annoyance,  must  be  prepared,  if  they  do  so,  to  be  in  the 
exact  position  necessary  to  enable  them  to  claim  the  benefit  of 
the  legal  proposition,  that  a  person  is  not  liable  for  damages  if 
he  *  merely  exercises  a  legal  right,  even  though  his  motives  may 
be  bad. 

Where  the  question  before  the  court  is,  whether  on  the  face  of  the 
papers  the  District  Court  was  justified  on  the  pleadings  and  affi- 
davit in  directing  a  writ  of  sequestration  to  issue — the  appellate 
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court  will  give  full  weight  to  the  affidavit  and  take  its  averments 
to  be  tme;  bat,  where  the  qnestion  comes  np  on  a  motion  to 
dissolve  the  sequestration  on  a  direct  charge  that  the  allegations 
of  the  petition  and  affidavit  were  false,  plaintiff  will  be  required 
to  do  more  than  rest  upon  the  pleadings  and  affidavit.  On  the 
trial  of  the  sequestration  as  to  issues  of  fact,  plaintiff  must  show 
and  sustain  the  grounds  and  facts  upon  which  his  alleged  fear 
wiEiS  made  to  rest. 
Where  a  person  engaged  in  selling  goods,  wares  and  merchandise, 
to  parties  in  a  retail  business,  sells  them  on  credit,  there  is  an 
implied  consent  on  his  part  that  the  latter  should  dispose  of  the 
goods  purchased  in  the  usual  and  regular  course  of  business.  If 
the  price  be  not  paid  at  maturity,  the  vendor  may  withdraw  this 
consent  and  resort  to  legal  proceedings  (if  called  for)  to  enforce 
this  withdrawal.  Should  he  resort  to  writs  of  sequestration  for 
that  purpose  he  must  be  careful  not  to  convey  to  the  general 
public  in  his  pleadings  and  affidavit  (unless  warranted  by  the 
facts)  that  he  had  reason  to  believe  that  defendants  had  con- 
cealed or  were  about  to  conceal  the  goods.  That  aUegation 
carries  with  it  the  idea  of  dishonesty  or  want  of  fairness,  and  is 
calculated  to  alarm  all  parties  dealing  with  the  vendees. 

Furniture  Company  vs.  Furniture  Company,  p,  931. 

SIDEWALKS — Banquettes,  Bight  of  Way  on. 

Pedestrians  are  entitled  to  the  right  of  way  on  the  sidewalks  of  the 
city,  and  to  the  assurance  that  they  may  traverse  the  same  in 
the  confidence  of  safety. 

Ordinary  care  is  to  be  observed  by  those  using  the  banquette  to 
avoid  danger,  but  not  the  same  alertness  is  required  of  them  ais 
is  the  case  when  they  cross  streets  where  vehicles,  cars,  etc., 
have  equal  rights  of  way. 

While  it  is  permitted  to  load  and  unload  drays,  floats  and  other 
vehicles  over  the  banquettes,  the  same  must  be  done  with  due 
care  and  precaution  for  the  safety  and  protection  of  passers-by, 
those  engaged  in  the  work  remembering  always  that  they  are 
temporarily  obstructing  a  thoroughfare  over  which  the  general 
public  afoot  has  the  prior  servitude  or  right  of  passage. 

Mahan  vs,  Everett  and  Molasses  Co,^  p,  1162. 
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A  creditor  of  a  succession,  or  an  heir,  or  the  creditor  of  an  heir,  who 
has  obtained  a  Jadgment  against  the  heir,  his  debtor,  and  who 
has  had  his  interest  as  aa  heir  seized;  may  compel  an  adminis- 
trator of  the  succession  to  file  an  account  showing  what  funds 
he  has  on  hand. 

While  the  interest  of  the  heir  is  under  seizure,  the  creditor,  who  by 
rule  compels  the  administrator  to  account,  does  not  thereby 
injuriously  alTect  any  of  the  rights  of  his  debtor  or  of  the  succes- 
sion of  which  the  debtor  is  an  heir. 

An  action  to  compel  an  accounting  by  an  administrator  of  the  suc- 
cession, who  has  never  filed  an  account,  although  property  has 
been  sold,  cash  realized,  and  a  number  of  years  have  elapsed 
since  the  succession  was  opened,  offers  no  good  ground  for 
complaint.  Voinche  vs.  Brouilettey  p.  870. 

The  sale  by  heirs  of  their  right  in  a  succession  is  free  from  the  action 
in  rescission  for  lesion ;  if  such  a  sale  is  in  character  aleatory, 
in  that  the  value  of  the  right  sold  depends  upon  the  dura- 
tion or  continuance  of  the  usufruct. 

Schmidt  et  als,  vs,  Herberth,  p.  376. 

The  provisions  of  our  Code  and  decisions  of  fixing  the  domicile  of 
the  deceased  for  the  opening  of  his  succession  clothe  the  court 
of  the  domicile  with  the  jurisdiction  to  probate  his  will,  qualify 
the  executors  and  of  other  incidents  to  the  opening  of  the  suc- 
cession, do  not  confer  on  that  court  jurisdiction  to  determine 
the  validity  of  an  alleged  will  disposing  of  immovable  property 
in  another  State.  Civil  Code,  Arts.  034  et  seg.;  Code  of  Prac- 
tice, Arts.  92S  etaeq.;  Story  Conflict  of  Laws,  Sees.  481,  474; 
14  An.  85. 

The  effect  of  such  a  will  is  for  the  determination  of  the  courts  of 
the  sister  State  where  the  immovable  property  is  situated. 
Story  IMd.;  14  An.  85. 

Where  in  a  controversy  between  heirs  in  our  courts  it  appears  that 
the  deceased  made  an  alleged  will  disposing  of  lands  in  another 
State,  and  that  the  alleged  will  has  been  transmitted  to  that 
State  for  the  requisite  judicial  proceedings,  it  is  proper  for  the 
court  here  to  refuse  the  decree  that  the  deceased  died  intestate 
wholly  ineffective  to  determine  the  validity  of  the  alleged  will 
affecting  lands  in  the  sister  State.    Story  Pnd. 

Succession  of  Earhart,  p.  524. 
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A  claim  long  pending  against  an  alleged  debtor,  not  presented  nor 
prosecuted  daring  her  lifetime  and  only  sought  to  be  enforced 
after  her  death,  is  looked  upon  as  stale,  not  regarded  with  favor, 
and  the  evidence  in  support  thereof  must  be  entirely  conclusive 
and  satisfactory. 

The  presumption  that  property  purchased  during  marriage  in  the 
name  of  the  wife  pertains  to  the  community  may  be  rebutted 
by  proof  of  the  origin,  existence  and  investment  of  paraphernal 
funds  administered  by  her. 

The  spouse  dying  rich,  possessed  of  wealth  which  had  been  the  com- 
mon enjoyment  of  the  conjugal  pair,  must  leave  the  other  in 
necessitous  circumstances  to  entitle  the  latter  to  the  marital 
portion.  Long  separation  of  the  husband  from  the  wife,  under 
the  facts  of  this  case,  precludes  his  recovery. 

♦  

Succession  of  Rogge^  p,  1220. 

SUCCESSION  TAX. 

An  act  of  the  Legislature  which  imposes  a  succession  tax  upon  the 
amount  going  to  foreign  heirs,  legatees  or  donees,  is  a  bill  for 
the  purpose  of  raising  revenue,  within  the  contemplation  of  Art. 
130  of  the  Constitution,  which  should  originate  in  the  House  of 
Itepresentati  ves . 

Succession  of  Qivanovich,  p.  625. 

SUPREME  COURT. 

The  court  again  affirms  that  the  amount  claimed  by  plaintiff  is  the 
test  of  jurisdiction  of  this  court  of  the  incidental  demands.  11 
La.  R.  468 ;    8  La.  167. 

Taylor  vs.  Almanday  p.  351. 

The  suit  brought  against  a  number  of  creditors  claiming  liens  on  the 
building  of  plaintiff  is  not  within  the  jurisdiction  of  this  court, 
when  each  creditor  claims  less  than  two  thousand  dollars.  Con- 
stitution, Art.  81  as  amended. 

The  appellate  jurisdiction  of  this  court  based  on  *'  the  fund  to  be  dis- 
tributed" can  be  exerted  only  when  the  fund  deposited  subject 
to  the  order  of  the  court  exceeds  two  thousand  dollars.     Ibid. 

Fredericks  vs.  Donaldson  et  al.,  p.  471. 
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The  appellate  jariBdlctlon  of  the  Sapreme  Court  in  cases  in  which  the 
constitntionality  or  legality  of  the  fine,  forfeiture  or  penalty 
imposed  by  a  manidpality  was  in  contestation,  is  limited  to  a 
determination  of  the  constitntionality  of  the  fine,  forfeiture  or 
penalty,  and  to  an  examination  of  the  particular  facts  necessary 
to  be  considered,  in  order  to  reach  a  conclusion  on  that  subject. 

Proceedings  directed  against  parties  for  violations  of  city  ordinances 
should  be  in  the  name  of  the  city,  not  that  of  the  State. 

State  V8.  Faber^  p.  952. 

The  rules  of  the  Supreme  Court  direct  to  omit  (in  the  absence  of 
special  instructions  from  appellant)  copying  in  the  transcript  of 
appeal  all  ordinary  process  and  return  thereon,  such  as  citation 
and  writs. 

Statute  104  of  1894,  relating  to  shorthand  reporters,  their  fee  and  the 
transcript  of  testimony,  is  not  repealed  by  Statute  203  of  1898 
relating  to  clerk's  costs. 

State  ex  rel.  Barrow j  Tutor,  vs,  Ogden,  Clerk,  p.  982. 

SURETY. 

Question  presented :  Can  an  individual  member  of  a  copartnership 
become  surety  on  an  attachment  bond  executed  by  his  firm  as 
principal?    Is  he  such  a  surety  as  the  law  contemplates  on   a 
bond  of  that  character? 
He  is  not  competent  as  surety . 

Bayne  <fir  Onorato  V8.  Cusimano,  p.  361. 

TAXATION. 

The  Supreme  Court  is  not  vested  with  appellate  jurisdiction  (independ- 
ently of  the  amount  in  dispute)  in  every  case  in  which  the  con- 
stitutionality of  an  act  of  the  General  Assembly  is  placed  at 
issue.  That  issue  of  itself  determines  its  jurisdiction  only  in 
cases  in  which  the  constitutionality  or  legality  of  any  tax,  toll  or 
impost  whatever,  or  of  auy  fine,  forfeiture  or  penalty  imposed  by 
a  municipal  corporation,  should  be  in  contestation. 

Act  No.  128  of  1896,  ordering  the  city  of  Monroe  to  pay  to  the  parish 
of  Ouachita  expenses  incurred  for  the  arrest,  prosecution,  trial 
and  conviction  of  persons  accused  of  crime  in  certain  cases,  and 

« 

those   incurred   for  other  specially   designated  purposes,  may, 
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by  way  of  consequence  and  resolt,  caase  an  increase  in  the 
amoant  of  taxes  imposed  by  the  city  on  its  inhabitants,  bnt  the 
city  in  its  corporate  capacity  is  chargeable  with  and  is  charged 
with  no  taxes,  and  the  statute  does  not  order  the  city  to  impose 
taxes  upon  its  citizens.  The  amounts  it  is  directed  to  pay  may 
well  be  paid  from  sources  of  revenue  other  than  taxation. 

The  statute  is  too  contingently,  remotely  and  indirectly  connected 
with  the  subject  of  taxation  to  cause  the  attack  upon  its  consti- 
tutionality made  by  the  city  vest  jurisdiction  in  \he  Supreme 
Oourt  under  Art.  81  of  the  Constitution. 

Should  illegal  taxation  result  from  the  law,  the  individual  citizens 
who  will  be  sought  to  be  charged  under  the  same  will  themselves 
test  the  validity  of  the  law. 

Pariah  of  Oiiachita  V8,  City  of  Monroe,  p.  301. 

See  Municipal  Corporations — Police  Jury. 

In  an  action  claiming  immunity  from  taxation  under  the  article  of 
the  Constitution  exempting  property  and  capital  employed  in 
manufacturing  industries,  it  is  essential  the  petition  should  allege 
that  the  factory  employs  not  less  five  hands.  Otherwise  the 
suit  is  subject  to  dismissal  on  exception  of  no  cause  of  action. 

Stave  Co,  vs.  Sheriff,  p.  1343. 

TAX  SALES. 

The  law  of  1874  decreeing  the  prescriptipn  of  three  years  against 
actions  to  invalidate  tax  titles  held  to  be  in  force  and  applicable 
to  facts  of  this  case. 

Purpose  of  this  statute  is  to  obviate  necessity  on  part  of  purchasers  at 

tax  sales,  after  lapse  of  three  years,  of  substantiating  validity  of 

the  tax  titles  under  which  they  hold. 

Russell  V8,  Lang,  p.  36. 

See  Possession. 

A  tax  sale  based  on  assessments  against  the  recorded  owner  holding 
^  under  titles  conveying  ownership  binds  all  previous  owners  by 
whose  acts  or  acquiescence  such  titles  are  placed  on  the  public 
records,  thus  becoming  guides  for  the  assessors. 

One  who  witnesses  an  act  of  sale  is  precluded  from  afterward  as- 
serting title  to  the  property  against   the  purchaser  who  accepts 

the  conveyance  in  purt  on  the  faith  implied  by  the  witness' 

« 

signature.     Bigelow  on  Estoppel,  p.  461. 
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An  act  of  sale  absolute  in  form,  though  the  real  consideration  be  the 
indebtedness  of  the  vendor  to  the  purchaser,  binds  the  vendor 
as  effectively  as  if  the  price  was  paid  in  cash. 
^  Reinach  <&  Oteri  va.  Improvement  Co.,  p.  495. 

TUTORSHIP. 

A  parish  judge,  in  writing  at  the  foot  of  the  petition  of  a  mother 
praying  appointment  as  tutrix  of  her  minor  children  the  words: 
(<  Let  the  prayer  of  the  petitioner  be  granted  and  let  her  be 
qualified  as  natural  tutrix  of  the  minors,"  follows  the  form 
usually  employed  by  the  probate  court  in  granting  orders  for 
the  appointment  of  tutors  of  minors. 

Article  821  of  the  Oivil  Oode,  which  declares:  **In  the  several  cases 
in  which  the  tutor  is  not  required  by  law  to  give  bond,  it  shall 
be  the  duty  of  the  clerk  of  the  District  Court  of  the  parish  in 
in  which  the  appointment  (of  tutor)  is  made,  to  furnish  a  certifi- 
cate of  the  amount  of  the  minor's  property,  according  to  the 
inventory  on  file  in  his  office.  This  certificate  must  be  recorded 
in  the  mortgage  book  of  the  parish  in  which  the  tutor  resides 
ajid  a  certificate  to  that  effect,  signed  by  the  recorder  of  mort- 
gages, must  be  presented  to  the  judge  before  he  can  make  the 
Appointment  or  authorize  letters  of  tutorship  to  be  issued,"   is 

]  intended  as  a  protection  to  the  interest  of  minors,  and  not  an 
instrumentality  by  means  of  which  they  can  enrich  themselves 
at  the  expense  of  the  creditors  of  their  father,  under  whom  they 
claim  as  heirs. 

Where  the  succession  of  the  father  has  been  settled  throughout,  with 
the  mother  of  the  minor  children  of  the  deceased  acting  as  its 
legal  representative  in  her  capacity  as  natural  tutrix,  and  where, 
in  the  course  of  its  administration,  property  has  been  sold  on  the 
application  of  such  representative,  and  upon  her  truthful  allega- 
tion that  the  succession  was  insolvent  and  that  the  property  was 
specially  mortgaged  for  an  amount  many  times  more  than  its 
value,  and  where  such  property  has  been  adjudicated  to  parties 
holding  promissory  notes  evidencing  the  entire  purchase  price 
of  the  property  sold,  who  credit  the  succession  with  the  amount 
of  the  bid,  such  sale  will  successfully  resist  an  attack  made  upon 
it  by  the  children  of  the  deceased  claiming  under  him  as  his 
heirs  based  simply  on  the  groupd  that  their  mother  was  appoin- 
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ted  tutrix  and  had  received  letters  as  sach  in  violation  of  Art. 
821  of  the  Oivil  Oode. 

Ingram  et  al,  V8,  Larousainij  p,  69. 

The  law  requires  under  penalty  of  nullity  that  any  agreement  made 
between  a  tutor  and  his  ward  on  reaching  the  age  of  majority 
shall  have  been  preceded  ten  days  before  the  making  of  the 
same  not  only  by  the  delivery  by  the  tutor  to  his  ward  of  a  full 
account  of  his  gestion,  with  the  vouchers  in  support  of  thesame, 
but  also  by  the  giving  at  such  prior  date  by  the  ward  to  his  tutor 
of  a  receipt  by  which  said  facts  are  made  to  appear.  0.  C.  861 , 
corresponding  to  Art.  472,  0.  N. 

A  settlement  of  accounts  between  tutor  and  ward  made  without  a 
compliance  with  these  requirements  is  subject  to  be  reopened  by 
a  direct  action  of  nullity,  though  the  same  may  have  been  evi- 
denced by  a  notarial  act  and  confirmed  by  order  of  court. 

There  is  no  obligation  on  the  part  of  the  ward  as  a  condition  prece- 
dent to  the  institution  of  such  a  direct  action  of  nullity  for  the 
purpose  of  reopening  of  accounts  to  tender  back  to  the  tutor 
bonds  and  property  admittedly  belonging  to  him  which  he  had 
received  from  his  tutor  at  the  time  of  such  settlement.  Rist  vs. 
Hartner,  44  An.  878;  Rist  vs.  Hartner,  44  An.  480. 

The  rule  which  exempts  a  married  woman  from  the  general  opera- 
tion of  the  doctrine  of  estoppel  is  applicable  to  a  minor  seeking 
the  protection  of  a  provision  of  the  Code  made  especially  in  his 
interest  to  guard  him  from  the  presumed  influence  of  his  tutor 
over  him.  Recitals  made  in  a  notarial  act  between  tutor  and  his 
ward  on  reaching  majority  which  would  cut  off  the  right  of  the 
latter  to  avail  himself  of  a  declared  nullity  can  not  stand. 

Mere  acknowledgment  made  by  a  ward  on  reaching  his  majority  that 
he  had  received  payment  in  full  from  his  tutor  of  all  moneys  due 
him  and  all  property  belonging  to  him,  and  releasing  the  tutor 
from  all  responsibility,  does  not  conclude  the  minor,  though 
made  in  a  notarial  act.  The  ward  can  disprove  the  truthfulness 
of  the  acknowledgment  by  parol  evidence.    49  An.  1402. 

A  minor  seeking  to  reopen  by  suit  a  settlement  of  accounts  made 
between  himself  and  his  tutor  whom  he  had  released  under  the 
provisions  of  Art.  861  of  the  Oivil  Oode  is  not  called  on  to  allege 
error  and  misrepresentation  to  authorize  his  action.     It  is  suffi- 
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dent  to  open  the  door  to  examination  into  the  state  of  accoonta 
if  he  alleges  the  non-existence  of  the  fact  whoae  exiatenoe  the 
law  has  made  a  necessary  condition  precedent  to  the  release  of 
ttie  tator. 

V^i^ard  vs.  Vennard^  SuccesHon  of  Vennardy  p.  808. 

Upon  an  application  by  a  natural  mother  residing  in  New  York  to  be 
appointed  tutrix  of  her  minor  child  living  here,  it  is  the.  duty  of 
the  coort  to  look  after  the  good  of  the  child  rather  than  consid- 
ering the  feelings  of  the  mother.  Where  it  is  convinced  that  it 
is  for  the  interest  and  good  of  the  latter  that  the  child  and  its 
property  should  not  be  tak^n  from  the  jarisdiction  of  the  Lonis- 
iana  courts  and  beyond  their  supervision,  the  application  should 
not  be  granted.  Succession  of  Haley ^  p.  840. 

A  tutor  is  entitled  to  ten  per  cent,  commissions  on  the  amount  of  the 
revenues  of  the  minor,  not  upon  the  amount  of  the  property,  or 
the  property  and  the  revenues. 

The  expenses  of  the  minor  for  board,  clothing,  tuition,  etc.,  shoold 
not  exceed  her  net]  revenues,  unless  under  special  authority 
given  by  a  family  meeting,  that  an  additional  amount  should  be 
taken  from  his  capital.  0.  C.  360.  Services  rendered  to  the  tutor 
and  to  bis  family  by  the  minor  should  be  taken  into  considera- 
tion in  fixing  a  claim  for  board  against  her. 

A  tutor  has  the  right  te  bring  into  his  account  and  charge  the  minor 
with  amount  paid  by  him  as  the  minor's  proportion  of  the  debts 
and  charges  of  a  succession  in  which  the  minor  was  an  heir 
where  the  property  of  that  succession  has  been  partitioned  be- 
tween the  tutor  and  the  minor's  co-heirs,  and  the  tutor  has 
received  and  charged  himself  with  the  minor's  part  of  that  prop- 
erty (which  largely  exceeded  the  amount  paid  out  by  the  tutor) 
and  the  revenues  thereof.  The  fact  that  the  debts  of  the  suc- 
cession were  not  paid  at  the  time  of  the  partition  is  an  immater- 
ial circumstance,  as  in  a  partition  no  partition  is  usually  made  of 
the  debts,  each  heir  remaining  bound  for  his  proportion  thereof. 
0.  C.  1371. 

Community  funds  received  by  the  widow  after  her  husband's  death, 
and  prior  to  her  appointment  as  tutrix  of  her  minor  child,  must 
be  accounted  for  in  her  account  of  tutorship.  She  is  entitled  to 
show  that  they  were  paid  out  for  the  benefit  of  the  community. 
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The  court  cannot  compel  the  minor,  withoat  her  consent,  to  receive 
inpayment  of  claims  due  her  by  her  tutrix,  and  by  her  step - 
falEber  as  her  co- tutor,  a  store  bnilding  placed  by  the  latter  on 
her  separate  property. 

A  tutor  can  properly  claim  credit  for  premiums  of  kistMrance  paid  on 
the  residence  building  upon  the  separate  property  of  the 
minor. 

A  tutor  is  properly  charged  in  favor  of  th^  minor  for  all  movables 
converted  by  him,  with  legal  interest  from  date  of  conversion. 

8im8^  Wife,  v8,  Billinfftorij  Wife^  p.  968. 

WARRANTY. 

Plaintiff,  claiming  eviction  in  part,  sues  on  the  obligation  of  warranty 

in  act  of  sale. 
He  is  entitled,  under  the  facts  disclosed,  to  be  reimbursed  only  the 

value  of  the  part  evicted  from,  estimated  proportionately  to  the 

price  paid  for  the  whole. 

Manufacturing  &  Oreosoting  Company  V8,  Davenport^  p.  605. 

WITNESS. 

If  a  witness  resides  in  the  State  of  Mississippi,  and  personal  service 

of  a  summons  can  not,  after  due  diligence  has  been  exercised,  be 

made  upon  him,  the  depositions  taken  before  the  committing 

magistrate  may  be  introduced  in  evidence  on  the  part  of  the 

State. 

State  va.  Madison^  p.  679. 
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